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Portland, Oregon, September 11, 18937,

Mr, Chief Juatice Melville W. PFuller,
Vashington City.
Dear 3ir:-
The sppointment of Attorney General McKenna to succeed

Mr. Juatice Fleld 1s spoken of from time to time in the dispatchaes

from Washington City as a matter definitely settled. It is possalble

that these publicsatione ere inspired with the view of creating the
impression that the Attarney Genersl i1s consplcuous for his qualifi-
cations for A place en the Hupreme Bench, asnd poseibly to forestall
uppnﬁitinn to his asppointment. 1In Justice tc¢ the Suprome Court and
to the people of the Pacifig¢ Coast who wlll be mierepresented by

it, I desire to aay that such an appointment 1s cne not fit to be

mada. [ know the estimate in which the Attorney Genaral is hald by

tha Judgea who were HAsscclataed with him in the Circuit Ceourt of
Appeals in thls circuit and what 1la sald of his qualifications ameng

lawyers who practiced before him. He had no standing at the Bar

at the time he waa appolnted Circult Judge. He had never been
connected with an lmportant case nor appeared in any Federal Court,
nor, as I am informed, in the Supreme Court of the S8tate. He was

without lepal tralining, or knowledge or acquaintance with the

literature of the law. Nor did he develop any of the quallties
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required by his office of Judge during the time he held it. His
assoclates In the Cireuit Court of Appealg were under the necessity
of revielng his opirions and carrecting his syntax and mistakes of
grammar. I believe thet such portione of his oplniones as did not
regulre correction will be found to have been taken mainly from the
briefs of counsel. Hls capaclty for work is shown in hRie record as
Judge. When he retired from the bench he left more than thiriy
cases undecidad that hed been taken under advisement by him, &nd
these reached back over a period of some two snd & half yeares.
During his last year on tha bench he sat in but four ceses in the
Circuit Court of Appeals, &nd these, probebly because oF the
infrequency of his dppearance in that court, were ascsligned to him

for examination, but he went out of office without reaching & con-
erlusion in either of them. These facts are not explained by his
work 1n the Cilrcuit Court. During his last year he dld not dlspos:
of as many cases in the Cireult Court es hle successor, Judge
Morrow, disposed of In that court during the eix weeks prilor t¢ hi-
promotion that he performed the work of the Circult Judge in mddi-
tion to hls dutles 28 District Judge. The effect of this indiffer
ence to the dutiep of his office, was to discourage the bringing &
caueee in that court to such an extent that the fees of the clerk
were reduced sc that they were not more than uné half whet thay
were in this district during the same period, notWithstanding the
fact that the populatlion and business of Northern California are
many timas what they gre in thile state.

2

Reproduced From the Collectivns of the Manuseript INvision, Library of Congress




Judge McKenna's associates in the Circult Court of Appeals all

know thet he is wholly without qualification for judieclal office.
It is unfortunate thet thelr relations to him conatrein them to
remaln silent, when public intereats, tha dignity of the Supreame
Bench, and Justice to Pregident McKinley require that the truth be
known. 8ince the government was establighed such &n appointment
has never before been possible, or even thought of, and the balie
le wide spread on this coast that it ig only peselble now through
the aid eof the Southern Peelific Railroad Company, working through
indirection to that end.

The Attorney Reneral'c ipgnerance in legal mattsra 15 1llustr: -
ted by the following incident: A defendent, = sailor, I believe,
had been convicted in the U. S. Circuit Court, before Judge
McKenna, of some offense con the high seaa 1nvolving the death
penalty under the act of April 30, 1790. The Judge, in the courese
of the trial,became scquainted with Sec¢.31 of the act, which pro=
vides that the benefit of clergy shall not be used or allowed, upd
conviction of any crime when the punishment 1 declaresd to be deat
In the presence of Judge Morrow, Mr. Garter, then U. 5, Attorney,
and L. 3. B. Sawyer, Judge McKenna, who wap under the lwpression
that this statute denied to 8 man condemned to death religious
congulation in hie last hours, and wae therafore barbaroug in the
éxtrome, stated that he had searched diligently without success to
Tind some repeal of this harsh statute, 8s he very much desired to
glve the poor fellowW the benefit of clergy if it Was within hie
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One of the Federal Judges, after repeeting this

power to do ac.
anecdote to his mssocistes, said: "If that story gets cut we will

all have to deny it."* And 1f the threstened appointment ls made
avery self-respecting citizen of the United States will fesel the
game way, albeit eo far from a suppresslon ef this exhibitlon of
judiecial ignorence, it will probebly be supplemented by others,

which will sproed wide as the fame of the court.

I write this letter for the information of yourself and

assoclates, to whom the appointment has a personal gs well aa
public coneern, and I de sc at the risk of committing an lmpro-

'
priety, which should in my qpinion be excused by the irreperable

character of the injJury threatened.

It ie extremely unpleasant for me to pay theae things of

Judge McKenna. My limited personal acquaintance with hire is a

pleasant ons. He ls an agreeable and, I believe, kindly disposed

man. I would rather do him a sarvice than ptherwvise. I only

rogret that he 1lacks the gquelifications to be a Justice on the

Supreme Bench. It l& beyond my comprehension how guch & man can

wieh for puch B place.
Vary truly yOurf.,

Ay /'l/@,na?.

Reproduced From the Collectians of the Manuseript IHvision, Library of Congress




