
In the United States Circuit Court of Appeals 
for the Second Circuit 
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'"'.~.:~:SECURITIESAND EXCHANGE COM.MiSSmNI A P P E L L A N T . "  . . . .  
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":.•ON_ A P P E : 4 L  F R O M  T H E  I ) I , ~ ' : T R I C . T . . C ) L • R T O F  , •THE.  
: ~ ; ? " U i V I T E D , / S T A . T ~ , ~ ,  ' F O R  T I i E : ! : ~ S O : ~ I ; : T ) 7 ~ ' R X  D I , ~ T R I ( ' T : . : : :  

• " ; O F  N E W  ] ' O R I (  ' ' : :  " " •~ '"  . . . . .  '" •• ~•"• 
. . . . .  " , • . :  . . . : . ,  . , 

" ' :BRIEF' F O  R ' T H E  s E C U R ~ T ~  : : : ~ D .  E x ~ ~ G E : -  :: ' " X ; .  

: : " , . . . .  ' ,  . ' . . "  ' } * . '  : . }  '. 

. : S T A T E M E N T  o F  T H E :  C A S E  i/i::•:::•::: i: 

• • This•is a,i~appe.a•l~bY :thesecuriiies a:nd•:Exchan#C0mmis - /  
si6n • fron~ ••a :•fi.nM :~judg:]l~'en't ente#ed oit:September •23,•-:1940•••i~• 
(R. 4), by Judge George Murray Hulbert in the United States 

• : :~District Cour:t for'fl~e :Southern":D!,striet of :New York; .: upon:: :. 
,}.mot:ibn. of :Ch:incse C0n'solidated B~ei~ev01eiit:!Ass0eiaiiOhi ::!ineli!":: i 

"~ Th'e-judgmentgra,i.ted tlhe appe!lee's mo~ion:i!f0r.jtidgmeht!bri:;:.':: 
. "+ the' pleadings .hind::. d0fied ~ ai~similar:: motion,::by :..the,, Seculrj~ies:i:.-:~i. 
• - and ExchaiYge. C6fi~mission.". Ti~e:::~cti6n:.•:wa[i: ms6itUt:ed•b~:the:i.:i!:~• • 

: ~  :In ihe 'interest, s o f  brelvit3/, chinese Cons61idat~cliB6ne~olent: :!:, 
• A s ~ o c i a t i - o ~ - i h - C . , - i g : h e r e i n a f ~ i . - i ~ e f e i : r e d : : t o - e i t h e r ~ e , - , d ~ f e n d a n t , ,  

Or ."appellee"~ file: Securities and-/(Exchange Commission::'is re ,  ~: 
ferred to as the •"Commission"; and the Securities A.et of .1933 

i s  referred to as the "Securities Act" or the "Act." : . . . .  
(1) 
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Commission by a complaint filed in the District Court on 
June 12, 1940 (R. 4), pursuant to Section 20 (b) of the Securi- 
ties Act. of 1933 [48 Stat. 86, 15 U. S. C. § 77t (b)].  The 
Commission sought to enjoin Chinese Consolidated Benevolent 
Association. Inc.. its agents, representatives, and employees, 
from continuing activities alleged to be in violation of Section 
5 (a) of the Act. On June 121 1940, the defendant filed an 
answer, a(hnitting, all the factual allegations 6f the complaint, 

.but denying that it was viola,ring the Act (R. 26)". The Com- 
mission filed its. mo~ion for jti"dgment on the p!eadings on the 
same .date pursuant to Rul~!."..!2 (c) of theRuies  of Civil 
Procedure (R.. 27).. A simil~ir motion was filed by the de- 
fendant on Juice 26, 1940 (R...:2~). -: ." 

:Jurisdiction to entertain tli~.,action-~.vas :conferred upon the 
District Court by Seetiol~ '22.~fa) of the Act' On August 26,. 
1940, after argument of counsel on both sides, :Judge Hulbert 
rendered an opinign (R. 30). ~?0)i"September 19,i940, an order 
was signed in aceoz~dance with"itlie opini0fi anfl".>0n September 
23, 1940, the .ilv.lzment was eptered. Thisjudgment also dis-  
missed the ('om~nission's eo~npihint upon the 'merits, with 
prejudice against a)lother action upon the same !grounds. The 
Commission filed. a laotice of; appeal onOctober  25, 1940 
( a  2) : ;  ' • • • : . .  . . " .:  : " : ' : ' . '  , 

STATUTE..INVOLVED . ...": 

A. brief descriptio)~ of the: ,.ecurmes Act ,[48 Stat. 74, 15 
U. S. C. 77a-aal ))my be helpful as a background for the 
Court's eonsideratio)~ of the specific violations which have been 
allege(i.. "Generally Speaking:i:i.:!!e"Act~. affords protecti0n to .the. 
i~.)vestitlg, public, s iml)ly by requiring publicity of the material 
facts-and, circumstances concerni0g Seeuritiesipublicly offered. 
T h i s  ' ' " ~" ':": . . . .  . .... • , purpose ,is.effectuated. b y t h e  requirem~nt.ithat a regis. " "  
tration statement, describingii.(h'el, Securities and. ~the' issuer, be 
.filed with-the Commission [Siect.i6ns 5 (a), 6(a).i and 7, and 

• Schedule B];  and by the fhYther requirem-e-fi-t-:that a pros- 
peetus summarizing the importaiat information in the regis-  

t r a t i o n  s t a t e m e n t  be  f u r n i s h e d  to  a l l  p e r s o n s  to  w h o m  secur i -  
t i e s  are offered [Section 10]. The Commission has no au- 
thority to pass upon the merits or value of securities [Section 
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23]. Its sole function in the registration process is to require 
that accurate information is made available to persons to 
whom securities are offered. 

In particular, this case involves the application of Section 
5 (a) of the Act. That section, subject to certain exemptions 
provided by Sections 3 and 4,, forbids the sale, or delivery after 
sale, o f  securities, by means of the mails or instruments of 

. . . .  

interstate commerce, unless a regis tr/ition statement is in 
effect as to such securities. The ACt li s~ applicable to govern- 
ments [Sectio~ 2..(2)] and Sectiog':7 ' provides that •foreign 
governments or their underwriters l~uSt file registration state- 
ments containing the information described in Schedule B of 
the Act. Section :20 (b) authorizes :t he Comn~ission to insti- 

t.ute actions in the district courts i:of:~he United States to 
enjoin existing or threatened vi¢~lati0nsiof the Act: 

THE FACTS:.  ~- 

There is no diSpute as to the: fa,_.~,-: • in this case. The 
answer admits all of the facts alleged in ~he complaint, but 
disputes the conclusions of law drawn therefrom. The admit- 
ted facts may be summarized as fbllows: On September 1, 
1937, the Government of the Republ:ici0fChina authorized the 

issuance of $500,000,000 principal am bunt of bonds known as 
"4% Liberty BondS of the Twenty-Sixth Year of the Republic 

:of China",(hereinafter referred t 0a s  "Liber ty  Bonds"), and  
-on May 1, 1938, that Governnmnt authorized the issuance of 
$50,000,000 prilmipal anmunt of :"5~A:I U~'lited States Dollar 

. . . , ' .  _ " ~  . . . : 

Bonds" (hereiimft6r referrc~l to a s  :U. S. Dollar Bonds'") 
(R. 5). . ,  : . : "  " '  
:: The defendant:is:a New Y¢~rk ~b,:p.0ration with a member- 

:ship of approximately 25,000 Cli:iiie;se::.i.(R. 5 ) .  on October 
S; 1937, just one month aftcr the authorization of the Liberty 
Bonds, the defendant organized a committee known as the 
General Relief Fund Committee (hereinafter referred-~ as 
the "Committee"):  Among the purposes for  which this Com- 
mittee was formed was the solicitation and receipt of funds 
from members of the Chinese conmmnities and of the general 
public in New York, New Jersey, and Connecticut, for trans- 
mittal to China (R. 6). 

2 8 6 3 2 6 - - - 4 1 ~ 2  
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By means of advertisements inserted in newspapers which 
were sent through the mails, as well as by mass meeting_s and 
personal appeals, the Committee has urged the members of 
Chinese communities in New York. New Jersey, and Connect- 
icut to purchase Liberty Bonds and U. S. Dollar Bonds and 
has offered to accept funds for the purchase of bonds from 
the individuals-with whom it has communicated (R. 6=7). , 

:ks a result of its activities, theCommittee  has received 
a sum in excess of $600.000 to~ib e used for the purchase of 
Liberty Bonds an(I,U. S. Dollar Bonds (R. 7). The funds 
collected have been delivered t:6: the New York Agency o f  

t h e  Bank of China which transi:fiitS them through the mails 
to a branch of the bank in Hol)g Kong, China, with instruc- 

• tions to purchase the bonds. Tti:ebonds arereturned through 
the mails ~ to the ballk ill New:i:york. which mails them to 
the purchasers (I~. 7-S). In.some cases, the bonds have 
been mailed ,to the"pur(.hasers i ne, are of the defe.ndant (R. 8). 
No ehargo is made, by the Committee for its services in con- 
nection wilh the reeeip~ and trai)smittal of funds to be used 
for the purchase of bonds, nor do the members of the Com- 
mittee receive compensation fi:om any other source in con- 
nection with,its activities (tl. 8~9). " It does not appear that: 
the CommitW(: or"any of i ts  indinbers have: any official o r  
contractual coilllecli~m with~i[:m"!~i-{bpublic of China or any 
branch thereof (R. 6), 

No registrati(,~ Statement uii(lbr the Securities Act has 
ever been i~J ('fleet fl,r either the.Liberty Bonds or the U. S. 

. . , , . .  . . 

Dollar B(~l~tl, (ft.  5). l)espit.~} this fact; since the authoriza- 
tion of the bonds the (h,fendant.has beenthe medium through 
which..as-,afl,resaid, ovm" $600.000:0f bonds of both categories 
bare been.sold to/:esidents of::the,States of New York, New- 
Jersey, and Connecticut (R-~6) '~. ' '  The defendant has used 
the mails-arid the instrumen:ts '0f interstate and foreign, com- 
merce, or has-caused those'--me:ans to be used, in soliciting 
purchases of tlie bonds, in the translnittal of funds to China, 
and in delivering these securities after sale to residents of the 
United States (R. 7-8). 
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QUESTIONS INVOLVED, OPINION OF THE LOWER 
COURT, AND ERRORS CLAIMED 

(a) The specific questions involved in this case are: 

(1) Is the defendant selling securities in violation of 
Section 5 (a) of the Act?, 

(2) Are the actions of tile defendant exempt under 
Section 4 (1) of the :~ci? 

(3) Is. the defendant an aide.r and abettor of a viola- 
tion of the Act? a n d .  

("4) Should diplomatic ehaniielsibe utilized rather than 
recourse to the courts?  

(b) As we allalyze Judge ttulbertls opinion (R. 30), his 
conclusions are as follows" i ":)." 

(1) Tb.e defelalant is not selling securities" 
(2) The defelldant is i~ot a~i~underwriter; 
(3) Whettler or Ilot the f{~publie o f  China conforms 

to tim Act the defendai~tia exempt; and 
(4) l)iploJna~ie chanllels, raiher a'an. recourse to the 

courts, should be utilized. 

((,) "l;]~e C(,~mfissio~ clai~ns tha t  the lower court com- 
mitted, error  i~ reaching the abdve conclusions. 

• • . , "  

. 4  - * - . . ,  

ARGUMENT 

THE I)EFENDANT IS SEI~LING, AND CAUSING TO BE 
• D E L I V E R E D A F T E R  SALE, UNREGISTERED SECURI- 

TIES BY MEANS OF THE MAILS AND INSTRUMENTS 
OF INTERSTATE AND FOREIGN COMMERCE 

The; ('()n~lnissioll is ~ot attcmpthi~ to prevent the solici- 
tatioJ~ ()f c()~tributions for the b6nefit of the Republic of 
China. The failure to register secOi:itics being sold in the 
Unitod ,~;tates through the mails i s !he  matter complained of. 
If the Chinese Government or its: underwriter should file 
a registration statemenk the Commission, upon proper repre- 
sentations, would exercise its full statutory discretion to expe- 
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dite registration in order to fulfill the expressed Administration 
policy of giying all possible aid to nations struggling against 
aggressors. 2 To ignore the sale of unregistered Chinese securi- 
ties would set a precedent which would be equally available 
to Germany, Italy, or Japan. 

The course of conduct carried on by the defendant and its 
agents fallssquarely within the prohibition Of Section 5 (a) 
of the Act, which reads" : 

SEc. 5. (a) Unless a:i.registration s ta tement  is it. ef- 
, fect as to a security, it Shall be unlawful for any per- 
son ,  directly or indirectly--- • 

(1) t o m a k e  use of: any means or ins t ruments  of 
t r anspor t a t ion  or communicat ion in interstate com-  
merce or, of the mails::to se l l  or offer to buy such se- 
cur i ty  through the use: or  medium of  any prospectus 
or otherwise; ~ 

~2) to carry or cause . tobe  carried through the mails 
o r  in interstate comnierce, by any means or instru- 
ments of transportation:;~ any such security for the 
purpose of sale or for delivery after sale.• 

Section 5 is catholic in i t s ' a p p l i c a t i o n ;  it  applies to a n y  

person who performs the proscribed acts. Section 2 (2) of the 

2 Congress itself has recognized t lmt the proper method of as- 
sisting oppressed foreign governments in raising funds in the 
United States is by facilitating the registration process rather 
than by ignoring .the Act. On February:  8, 1940, the Senate 
adopted the following resolutioh ! 

• e s o t z e c t ;  That. it is the sense o f  the Senate tha t  the Securi- 
ties and Exchange Commissior~ should expedite the consideration 
of the,application for the r e~s t r~ ion  of any bonds, securitieSl or 
Other obligations issued by the Rei)ub!ic of Finland or any of its 
political subdivisions, upon api)lication made to such Commis- 
sion for such purpose by the:_R'epublic of Finland, or by any 
representative committee of citizens of the United States hereafter 
organizedand duly authorized :to act  on behalf of the Republic 
of F in l and  for the purpose of obtaining funds through the sale 
of such bonds, securities, or other obligations." (Senate Resolu- 
tion No. 234, 76th Congress, 3d Session.) 
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Act defines the term "person" to include a corporation such 
as the defendant, and a government such as the Republic o f  
China2 Obviously then, Section 5 (a) automatical ly be- 
comes applicable in the presence of four factors: (i) the sale, 
or delivery after sale, (ii) through the mails or in interstate 
commerce, 4 (iii) of a security (iv) for which no registration 
s ta tement  is effective under the Act: . , 

The last three factors are, in effect:, . •admitted in this case. 
The  securities involved are bonds, /and: are expressly included 
within the definition of "securities': ~ ih.;~he Act [Section 2 (1 ) ] :  
The  Act  is applicable to securities i!ssued by a foreign gov- 
ernment  [Section 7]. I t  iu adrn!tted that  no registration 
s ta tement  is in effect for either the:iLiberty Bonds or  U. S. 
Do l l a r  Bonds sold•by the defendant. Similarly , it is admitted 
that  the mails and instruments of interstate and foreign corn' . . . .  
merce h a v e  been •used or caused to: be •used at various times 

• . % ,  . 

in each t r a n s a c t i o n . . ~ :  
Only one question has been raise di'/c.-::,.cerning the appli- 

cation of Section 5 (a) itself to the defe~Juant s act ivi t ies--  
whether those activities actually i~ol~¢e the "sale" of secu- 
rities w i t h i n  the meaning of the Ac t . / iThe  defendant claims 
tha t  it has been act ing as the age:n~:~for purchasers  in, the 
United States and ~ that  it cannot) therefore ,  be selling seeu- 
rities. The Commission asserts thai, i ~ince the defendant  has 
been soliciting offers to buy from members of the chinese corn -' 
munity,  it has been selling securities within the meaning of 
the Act. ~ iii:: i 

T h e  a d m i t t e d  facts are tha t  the idefendant has urged nu-  
merous perso,ls ~to, purchase bonds/of t he  Chinese Government  
and tha t ;  as aoresult of its activities,::i~t has received orders 
for more than  $600,000 in bonds. As:::agent for the purchasers 

8 Sec. 2 ('2) reads : "The term 'per~_o_ll:' means an individual, a 
corporation, a partnership, an association ~ a joint-stock company,  
a trust, any unincorporated • organization(or a government or po- 
litical subdivision thereof. * * *" 

• The term "interstate commerce" is defined in Section 2 (7) 
of the Act to include foreign commerce. 
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it has transmitted these orders through the Bank of China in 
New York to the Bank of China in China. 

Upon these facts it cannot be  doubted tha t  the defendant 
is "selling" securities. Section 2 (3) of the Act provides" 

The term "sale", "--'"'sen, "offer to sell", or "offer for 
sale" shall include every contract of sale or disposition 
of, attempt or offer ta dis'pose of, or solicitation of an 
oiler t o  buy,,a security or interest in a security, for 
value; except that  such  terms shall not include p r e -  
liminary negotiations or:agreen~ents between an issuer 

• and any underwriter. ~ : ' "  '* [Italics supplied.] 

The inclusion ill this definition of "every '* " '* a t t empt  
, . -  , 

or offer tod i spose  of, Or solicitation of all offer to buy, a secu- 
r i ty " " ~ for value" is ~!ecisive upon this question. 

The  words "sell" and "sale". are of broader connotation 
LC~ " . under the ,~ecurlt!es Act th~in!,they are in common u s a g e .  

Congress intentionally so defiiied them, for the H o u s e R e p 0 r t  
stated" : ".: ' 

Paragraph (3) defhes the term "sale" or "sell" 
broadly to include every a t tempt  or offer to dispose of a 
security for value? ~ -~ 

The Securities~ Act is a re~nedial s tatute Which should be 
construed liberally to accomplish ' i ts  general purpose. Secur-. 
ities andExchange Commissi(m v. Crude Oil Corporation, 93 
F. (2d) 844, 846-847 (C. C. A. 7th, 1937); Securities and 
Exchange Commission, v. Star~n~t, 31 F. Supp. 264 (E. D. 
Wash. N. D. 1940). : : ::" 

The courts, following this vie:w, have endeavored to give 
full effect to.thein.tention of:Cb!~gress to  have the terms '!sale" 
and  "sell" construed broadlyi~:!,:i Fbr exampie, !in Securities and 
Exchange Commission v. S{arhwnt, supra, Judge Black per- 
manent ly  enjoined persons wh6, v~ithout prior registration, had 
merely been requesting members of the pilblic to indicate 

5 Cong., 1st Sess., May 4, 1933, aecom- H. R. Report No. 85, 73d " " 
partying It. R. 5480, at page 11. 
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whether they would, at a future date, subscribe to stock of a 
corporation then unincorporated?  

Prior  to the Starmont  case, Judge Patterson, in a case in- 
volving Section 17 (a) of the Act .(making it unlawful to use 
fraudulent  means  "in the sale of any securities"), held tha t  
certain individuals  who were paid a commission merely to 
recomme~ l  the purchase of certain securi t ies  to their  cus- 
tomers were engaged in the "sale" of those securities. 7 

T h i s  Commiss ion ,  long prior ::to t h e  :present case, inter- 
preted the word "sale" as used in the?Securities Act ,  in con- 
nection with a: t ransact ion very simil~i~/to t ha t  here involved? 

I l l the  course of his opini~m..Judge B l.i~.k said- "'* * * The 
Act defines 'sa]e" and 'sells', :rod offer t~:)sell, aml 'offer f6r sale', 
likewise more broadly than the law.x:er:'0r the l~l.vman previously 
thought o r  even imagined. The term ~sale'. for instance, or 'sell', 
as we l l a s  "offer for sale" includes eve~!,:~CO:ltr~(.t for sale or dis- 
position, Oi" attenq)t or  offer to disl)(!se pf~i ~,r solicitation of an 
offer to buy se('urities or interest in seO.~r:ities , except that such 
term shall i~ot iuelude 1)relimimlry neg_.,iations or agreements 
between is.~uer aml ~tn ul~(lerwriter. Iu the very well-considered 
opinion of Judge lVel)ster in this ve ryCour t  almost two years 
ago, in an :actionbetween these same~Partie.,:., it was po!nted out 
that  this s tatute was not a penal statUte:but was a remedial en- 
actment. * - * * It is to l)e libera!.l:5!.Cm~trued so that its pur- 
pose may 1)e reiilized. That is iml)ortaiit for  it means that  these 
(lefiniti0n~ ~f sal("aml of ,~e('tlrilv:~lre.t!) !)e liberally construed. 
Their  Col~.~tl'lWt i,)ll is to be at ica.~t ~i.~ l)v,)ad as the language of the 
Act * * *" (])1). ')66-267). 

t ~Seeur~t,,.~. a ,d  l:,rch,,.q~, ( om,,~.~-.~:,~ v. I orr, 15 F. Supp. 315, 
317 (S. 1)~ N. Y.'1~.~3(i) ; reversed (mofh,,~!' g~:(~umls, 87 F.I (2d) 446 
(C. C. A.  '2d. 1~.):~7) ; l)erma~wut in]U~i('.tionm~bse uently ~,ranted 
Id., 22 F. Supi). 6o2 (S. D. N. Y. i938):. :" ::? ' : ;  

~:Administrat'i:ve interpretations by~t. Commission o f ) a  statute 
Which it is authorized to administer are entitled to considerable 
weight as an aid to interpretation by_t)Le c6urts. UniteclStates v. 
Ameriem~ Trucking Associations, I~w:, 310 U. S. 534 (1940) ;  
Norwegian Nitrogen Products Co. v. C'n~ted States, 288 U. S. 
294, 315 (1933) ; Fawcus Machine Co. v. United States, 282 U. S. 
375, 378 (1931) ; Securitie., and Exchange  Commission v. Asso- 
ciated Gas and Electric Co., 99 F. (2d) 795~ 798 (C. C. A. 2d~ 
1938). 



That opinion was made public on February 9, 1937. At that 
time, and ever since, the Commission has deemed solicitations 
of precisely the same nature as involved here to be "sales" of 
securities. The interpretation :took the form of an opinion 
by the Commission's then General Counsel, which was author- 
ized to be published by the Commission (Securities Act Re- 
lease No. 1256). This opinionlin part, read" 

As I understand the situation, in cases where cor- 
porate bonds have been:,(~alied for redemption and a 
registration.statement for.new debentures of the same 

issuer has been •filed with this Commission but is not 
yet effecti~/e, certain filnanCial and securities houses 
propose to circularize holders :of the called bonds with 
a v i ew  to securing orders for.the purchase of the new 
dcbentures .  Thc circular let:iers will contain a notifi- 

- cation of the call of the bonds for redemption and a 
..... suggestion that the securitiesbe presented for payment. 

They will further advise::t!ie bondhoider that a registra- 
tion statement for a l~ew)issue of debentures of the: 

" . . 

• same company, bearing a specified interest rate ,  h a s  
been filed with this Commission. and that the new de- 
bentures are expected .to be offered for subscription 
within a short period, arid:willproffer the services of the 
circularizing house as ,bu, ymg agent"  to purchase new 
debentur.es to replace th:e.ea!led bonds. The proposed 
communications will also state that these services will 
be confinedi: to the execution of orders solely for the 
account of customers, and_that no representations or 
recommendations are made with respect to the new de- 
bentures. '.: ' ' :", 

In my opi:nion, a circular.i:!etter o / t h i s  t ypewould  
,. obviously be a "solicitat~o~z'o/an offer to buy" the new 

debe,~tures, and  would,:itlherb!ore involve a "sale" o/ 
such debentures within themeaning o~ the term "sale" 
as defined in Section 2 (3):b/ the Securities Act of i988, 
as amended. [Italics stippIi~d.] 

I t  is to be noted that in that case, as in this, the seller was 
soliciting offers to ,buy and offering its services as agent for 
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the purchasers. So here, the urging by the defendant that 
residents of the United States purchase bonds of the Chinese 
Government is clearly a "solicitation of an offer to buy a secur- 
ity" within the. meaning of Section 2 (3) of the Act. 

The fact that the defendant acts as agent Jor the purchasers 
in transmitting the funds it collects does not alter the character 
of its action in soliciting offers to buy.  It is indisputable that 
the defendant is not acting as agent for the prospective pur- 
chasers at the time it first approaches th:em. 9 + At that time the 
defendant, solicits offers to buy bonds and is therefore engaged 
in "selling" securities within the: meaning of the Act. I t  is 
only after these "sales" are effecte~ithat the defendant does 
anything on behalf of the purchasers; 

• The District Court failed to obsei?ive the importance of the 
time at  which the agency relationship between the defendant 
and the purchaser arises. In the opi:nion Judge Hulbert states" 

T h e  defendant simply act~d:for its members more 
: effectively than they might•ha~e done for tkemselves 

with a saving of their labori+ ~+~:~oss of time: Is the 
defendant more amenable to t h e  provisions of the Act 

• than its individual membersfor  •whom it acted? (R. 
36 :++ 

• This statement not only overlooks i~e: fact t ha t t h e  defendant 
does not: act,as an agent of the pu:fchh~sei;S in soliciting offers to 
buy, but it also confuses the fact s by  assuming that the de- 
fendant acts only for its own memberS. The admitted facts 
of the case are that the defendant solicits offers to buy  gen- 
,erally from members of the Chinese:communities in New York, 
New Jersey, and Connecticut. ) .  

We submit t h a t  the facts and ~the:]aw heretofore discussed 
:: establish that: in-the absence of arii:effective registration state- 
+ ment covering the securities soldi+:!.thej:defendant~s activities 

are forbidden by Section 5 (a) 0f the  Act. 
: '  . :  , 

. . "  . + 

9 Judge Hulbert apparently misinterpreted a statement to this 
effect in our brief submitted to him. 

2 8 6 3 2 6 - - - 4 1 - - 3  
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II 

THE ACTIONS OF THE DEFI~NDANT ARE NOT 
E X E M P T  U N D E R  SECTION 4 (1) OF THE ACT 

The defendant has asserted and the District Judge has found 
that the activities of the defendant are exempt from registra- 
tion :under ,the first clause of Sectiq_lf: 4 (1) of the Act, which 
reads . . . . .  

SEC. 4. The provisions~0f Section 5 shall not apply to 
any of the foJlowing transactml)s: 

(1) Transactions by a:hYPerson other than an issuer, 
underwriter, or dealer;. : ?  ~ ~ 

• . . . " '  

We believe that an exemption Ui~d~r.this section is not avail- 
able to the defendant. As a preliminary to a discussion of the 
interpretation of specific terms in .thissection we believe that 
it will be helpful to outline thegenerai scope of the Securities 
Act. ' ' : " , "  " 

The Act (except for Sections :!2'and 17, which are not here 
in issue) is designed to require disclosure of material facts 
concerning securities when theY are distributed by an issuer 
or controlling stockholder; it imposes no registration require- 
men,ts when secur.ities are the ~dbject of ordinary tradirig 
transactions between individual :inVestors. The Act accom- 

- . . .  , - ,  

plishes thisend by exempting from . the registration procedure 
transactions which are not customarily a part of the distribu- 
tive process, that is, transactions in which neither an issuer, 
an underwriteri ,mr a dealer (seH:ilng::i,during the period of dis- 
tribution) takes part. . :  ' .  

T h e  intention of Congress ~0,re~iu:ire registration in the case 
of distribution of securities is'expreSse d in the portion of the 
House Committee Report ~o per~aifiing to Section 4 ( 1 ) :  

Paragraph (1) broadly'draWs the line between d/s- 
t r ibu t ion  of securities and: trading in securities, indicat- 
h~g that the act is, in the:"iriain, concerned with the 

~o H. R. Report No. 85, p. 15, footnote 5, supra. 

' °  
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problem of distribution as distinguished from trading. 1~ 
[ Italics supplied. ] 

The  term "distribution" is not defined in the Act, but  it 
has been interpreted by the Commission as follows: 

D i s t i b  ti " * * * i th • * * " r u on, comprses e 
entire process by which in the •course of a public offer- 
ing  :a block of securities :iis,d!spersed and ult imately 
comes to res t  in the hafi~ s of t h e  investing public. 
• * : *  I t  is a process w~£hout finite boundaries and 
often• includes one or mor~:"redistributions" by which 
portions of the issue are rePur~hased from speculative 
buyers: o r  so-called " w e a k  hands," with a view to 
replacement with permane . investors. 1-" 

T h e  Secur i t ies  Exchange Act :of !934, enacted one year  
after t he  Securi t ies  Act, regulates :trading in securities as 
distinguished from distribution, i: ' " 

With th i s  background in mind it-.'eer,~s clear that  Section 
4(1) is intended to provide an•e~emption for  individual 
transactions between investors with relation to securities which 
have alrcady been issued and are 0u'tstanding. I t  is not 
i n t e n d e d t o  g ran t  an exemption/i to any transaction wherein 

1~ Although legislative materials:ai'e proper  i n  any event as 
aids to interpretation [United States ,z. I)ickerson, 310 U. S. 554 
(1940); United States v. American Trucking Association~, Inc., 
310 U. S. 534 (1940)], in the interpretat!on of the Securities. Act 
the  House Committee Reports are PartiCularly :persuasive, since 
the Act was presented as an entir£ty t o  the House, no amend: 
mentsbeing permitted unless they were:0ffered by the Committee. 
It. Res: 1:30~ Ma.y 5, 1933, Cong. Re~.';,-~0~!.i:77,Part 3, p. 2910. 

' 2 In  tl~e Matter of  Oklahoma-Tewas~:T~:.'USt, 2 S. E. C. 764, 769 
(1937), all 'd,  Oklahoma-Tea'as Trust: V:z:: Seeurities and Exchange 
Gommission, 100 F. (gd) 888 (C:::_C:I::_A.:10th , 1939). See also 
"Some Problems of Exemption under the Securities Act of 1933," 
pp. 116-117, Law and Contemporaiy Problems, January 1937, 
Duke University Law School, by Allen E. Throop and Chester T. 
Lane, a former and the present General Counsel to the Com- 
mission. 
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. . . . .  

a party to the purchase or sale is engaged in the initial dis- 
tribution of securities. 

The admitted facts in this case disclose that a new issue 
of Chinese Government bonds is being sold to residents of 
the United States. The defendant is the active party solicit- 
ing purchases. The purchase price is transmitted to the Re- 
public of China. This is clear!y:p~ot .a ' trading transaction, 
but an original sale of securities:such as Congress intended 
to be subject to the registrationprocess. 

Unusual mechanics are invo!~ed ira:this distribution. The 
defendant is not in a contractu:al::reiationshi p with the issuer 
and is motiv/ited by patriotism l.rather than profit. Regard- 
less of these mechanics, in the,final, analysis the defendant 
i.¢ distributing securities for the: benefit Of the issuer. Al- 
though these unusual features give ." rise to the arguments 
asserted by the defendant, an understanding of the structure 
end purpose of the Act make~s:!(it(:c'lear that there is in fact 
no merit in the claim to an exemption under Section 4(1). 

" A '  ' . .  : ' "  ' . 

As pointed out earlier, the SeCuritiesAct, being a remedial 
statute, should be so construed as to effectuate its general 

tipurpose of preventing sales of securities which have not been 
registered. See page 8, supra.:i;Not only is this 'true, but 
in establishing any exemption~:fr0m !he general prohibition of 
the SecuritiesAct:, the burden is: on the person claiming the 
exemption. Securities and Exclia~,ge: Commission v. Sun- 
beam Gold Mines Company, 95 F.  (2d) 699, 701 (C. C. A. 
9th, 1938). In that case the court s~iid" 

~ ~ Being an exception: f rom the general pol- 
icy of  the act, anyone I Claiming:to be within its terms 

: has the  burden of proof that he belongs to the excepted 
class:--that is, that hi[slii6ffer:' is not to the public. 
Schlemmer v. Buffalo R: &: P,~ R. Co., 205 U. S. 1, 27 
S. C t. 407, 51 L. Ed. 68ii_andlcases there cited. 

Furthermore, the terms 0f Such an exception to the 
"general policy" of the act must be "strictly construed" 
against the claimant of its benefit. Spokane & Inland 
R. Co. v. U. S., 241 U. S. 344, 350, 36 S. Ct. 668, 60 
L. Ed. 1037. 
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C]. Edward s  v. Un i t ed  S ta tes ,  113 F. (2d) 286, 289 (C. C. A. 
10th, 1940), cert. granted,  61 S. Ct. 51 (Oct. 14, 1940). 

The defendant has not met., and cannot, in our opinion., 
meet this burden. We submit that the exemption provided 
by Section 4 (1) does not apply because the admitted facts 
disclose a "transaction by an issuer" and that• the defendant is 
an "underwrit:er." These contentionswill be discussed'in the • 
following pages. • : : 

A., E a c h - S a l e  by the  D e f e n d a n t  I s , P a r t  o f  a Transact ion  by 
an I s suer  • 

• : 

As pointed out above, the purpose:of Section 4 (1) i s t o  
exempt, ordinary trading transactiol~si ' not distributions. To 
achieve this purpose, the section excludes from the exemption 
transactions by an issuer. : :  

The issuer in this case is the Rep:~blic of China. Each com- 
pletedtransact ion in the distributi~)n of t he  Chinese bonds 
includes: a .solicitation by the defendm~t of an  offer to buy; 
an offer to buy made by an individual purchaser; and the  
acceptance of that offer by the Chinese Government. There 

'is no separate and distinct transaction carried through by the 
defendant ; .its solicitation merely :initiates a •transaction t o  
be completed by the Republic of Ch i i~ .  Since each completed 
transaction is one effected by an issuer, the transaction is not 
exempt, under Section 4 (1) of the ACt:': 

The defendant argues that it is not itself an issuer, or an 
underwriter and that, therefore, SO~:tion 4 (1 )exempts  its 

solicitation of offers to buy. This argument assumes that 
the exemption applies to compoli:eht(parts of a single trans- 
acti0n; while excluding other parts.::i::There is n o  support for 
this position in the statute. On~l~:e~:contrary, the Act pro- 
hiblts "sales" (which as defined inclt/de solicitations of offers 
to b u y ) i n  all transactions by ' ":: an--~ssuer regardless of the 
character of•the person making the solicitation. If Congress 
had intended to exempt all persons•other than issuers, under- 
writers, or dealers, regardless of their participation in a trans- 
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action by an issuer, it seems that it would have been simple 
to reach this result by drafting Section 4 (1) to read: 

The provisions of Section 5 shall not apply to any 
of the following persons: 

(1) Persons other than issuers, underwriters, or 
dealers. : : 

Congress carefully distinguished: between the terms "classes 
• of securities." "transactions,'? land ."persons," as is evidenced 
by Sections 3. 4. and 5 of t h~Act., l i t  therefore obviously in- 
tended to:exempt "transacti0ns," rhther than "per~i0ns," when 
it used the word "transactioi~s~' in Section 4 (1) 

To interpret Section 4 ( i )as :  granting an exemP(ion to this 
defendant:would n~ean that th~:eb~rts would be iJ0werless to 
restrict persons knowingly performil)g essential functions in 

• the distribution of securities by an  i'ssuer. The pi:oper inter- 
pretationl,was adopted in La)7:daYv.i United States, 108 F .  

• (2d) 698 (C. C. A. 6th. 1939)~ in which case an-officer of a 
corporation was indicted and conviCted even thoug h the issu- 
ing corporation was not prosecuted. Also, in many civil cases 
brought by the Commission :to restrict violations of Section 5 
and Section 17 of the Act, the ' Courts have enjoined repre- 
sentatives; agents: and emplojlees of the principal defendants), s 

In addition to the cases Cited.:;above, the Comriiission has 
commenced a number of pr0ceedings against other Chinese 
organizations which have been e~igaged in selling Liberty 
Bonds and U. S. Dollar Bonds-of-the Chinese Government in 
the United States., ~ In all 0f,: these ;cases consenVinjunctions : 
have been obtained even thou'gh: the: defendants Were in t h e  

~s See, f0r example, Sec,lritiei~ ,an(l.~:Exchange Commission v., 
Wickham,:12 F.'Supp. 245 (D.:Min'n. 1935) ; Securit~s and Era: 
change Commission v. Crude Oil Corl~oration, 17 F.: Supp. 164, 
167 (W. D. Wis. 1936), a/firmed, 93 F. (2d) 844 (C. C. A. 7th, 

¢ -  ~ * , - 1937) ; Sec,lmt~es and Exchange~-C~h-mission v. As-sociated Gas 
tfi ElectrlcCo., 24 F. Supp. 899"(SI: D. N. Y. 1938); a/firmed, 99 
F. (2d) 795 (C. C. A. 2d, 1938) ;:Securities and Exchange G'om,- 
~rtission v. Tort et al., 22 F. Supp. 602 (S. D. N. Y. 1938). 
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same position as the defendant in this case. 14 In one other 
case, the Commission obtained a consent injunction against a 
patriotic bond subscription socie.ty selling Japanese bonds in 
Hawaii .  1~ 

011 the basis of the foregoing we •urge that this Court in- 
terpret Section 4 ( t )  in accordance with the expressed intent 
of Congress •in order to make it- applicable to distributions 
generally, and not in such manner :as to exclude from the 
prohibition 'of Section 5 individual parts of a distributing 
transaction. The method by which:any distribution is carried 
through is a matter of mechanics: :the fact that a new issue of 
bonds is being s61d to residents (Jr the United Stateswithout 
registration through the medium Of ~his defendant i s a  matter 

o f  substance. T h e  Whole purpoSe::bf the Act would be iber- 
Vetted if an exemption which was-•i.ntended only for trading 
transactions ~,ere eifiarged to exe'~nplt portions of distributions• 

B .  The D e f e n d A n t  IS an "Underwi-i,Cer" Within the Meaning 
of Section 4 (1)~of  tile Act  . . 

Transactions by an underwriter are not exempted under 
Section 4(1) o~ the Act. The Commission asserts and ' the  
defendant denies that the defendant is an Underwriter. T h e  

.. ~4 The cases in w]]ich this practice'~::as followed were Securities 
and E.~.cha~(/e ('om~is,~io~ v. Chinese Patriotlo Society and 
Ghi~e.~e (/on..~oHdated Br ,  cvole,t A:s$~ociatlon of Fresno, Chinese 

) * 

Relief a~d A.ctue/ee ..l.~.~ociaHo~.. Ciy.il Action, File No. 643RJ 
(D. C. S. D. Cal: C.D. .  Nov. ~2, 19.3.9) ; Securities and Exchange 

' / Y 7  0 '~ , Carom i.~..~io~ "X:. c n ~ne..~ lte~evole~t Association of Philadelphia, 
• C,::]~. D. Pa. i March 4~ 1940); Civil Aetidn, File ":N0. 786 (D. ' ~  

' * • - - v  " - , ~ i G , f :  T ° • * • Securities and t~xcha~.(/e ( o'mmzsswn v. I he China Soc.~ety~ C~wl 
Action N,,I 220 (D. C. Ore., Oct: 1939); Sec,,irimS d EX- 
than:go Commissio~; v. China W a r , e  lie/Association of America 
et al.. Civil Actlion, File No. 21404I¢:(D. C. N. D. Cal. S: D., Novl 
3, 1939); b'ecurltleS and Exchange*Commission v. The Seattle 
Chinese Patriotic League, Civil Ac[i~)n, File No. 11(~ (D. C. W. D. 
Wa.~h. N. D., Oct. 9,3, 1939). 

~ Securities and Exchange Commission v. Patriotic Bond ~ub- 
scrip°ion Society of Hawaii, and Kango Kawasaki~ et al., :Equity 
:No. 733 (D. C. Hawaii~ Jan. riO, 1939). 
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difference in opinion arises not from any question as to what 
acts the defendant is performing, but• whether, as a matter of 
law, the doing of those acts constitutes the defendant an 
underwriter. 

The term "underwriter" is defined in Section 2 (11) of the 
Act, which reads: 

The term "under.writer". mba~.s any person w h o  has 
purchased.from an issuer with.a view to, or sells for an 
issuer, in connection with;, th~.: distribution of any secu- 
rity, or participates or has a-.dii~ect or indirect participa- 
tion in a, y. such un ' l dertakifig):.0r participa:tes or has a 
participation in the direct or:fi.ndirect underwriting of 
any such Undertaking; but Su.c:h term sha l lno t  include 
a.person whose interest.is lim!,t:dd to a commission from 
an underwriter or dealer not il~ excess of the usual and 
customary distributors' or sellers' commission. A s  used 
in th i sparagraph  the term ':'issner" shah include, in 

. .  . . , . .  , 

: . .  addition to an  issuer, anY pei:son directly• or indirectly 
controlling or controlled by the issuer, or any person 
under d{rect or indirect common control with the issuer. 
[Italics supplied.] - .' .-i'. -~:. 

There can  be ,no dispute th~it, thel gefendant has solicited 
offers to buy" (.that is. has "sold",! within . the statutory definition 
of a "sale"). Chinese bonds; ~ h~is 'cbl]ected over $600,000 in 
subscriptions and has transmitted thisi:amount to China: for the 
purchase of bonds. Therefore,  there 'can be no question but 
that  the defendant has been selling for .the benefit of the issuer. 

The principal difference between.,the activities of .this de- 
fendant and-those of the ordihary d]iderwriter., of an industrial 
issue is that the defendant's activltieS"are motivated .by pa- 
triotism, rat.her: than by  profiti:i'and:~i~siservices are COl{tributed 
voluntarily rat:her, than pursua"i~t t0":a/;contract with the:issuer. 
Since there ai, e no judicial interpreta~ibns of the term ")under- 
writer," as defined in the Act,=it is-necessary to construe that 

~6 The fact that the defendant mayb~ considered an agen.t of 
the buyers in transmitting the funds has no bearing on whether 
it is an underwriter in soliciting the orders to buy. 



9 

term in the light of its context, ! t s  legislativ e his.t.0rY, and ad- 
ministrative interpretations. 

-The legislative history of Section 2 .(11) makes it apparent 
that Congress did not intend to require the elements of com- 
pensation or a contract with the issuer in order to make a 
distributor of securities an underwriter. In an earlier draft of 
the Securities Act, which was considered by the House Com- 

i.mittee o21 In t e r s t a t e  and Foreign Commer-ce , the .def ini t ion of 
underwriter was as follows: ,: ':: .:. ~: 

"Underwri ter"  includes a ny;:perspn who, in .connec-  
t ion wi th  the  dis t r ibut ion of . :a)y  gecurity, engages or 

• p a r t i c i p a t e s  in  the  purchase>or ' sa le  or the direct or 
. .  ' ,  , , ( .  , ' , 

ind i rec t  underwr i t ing  of the?purch0se  or sale oJ such 
- security for'a commissio~, bO!!~::usi.:u/nderwriting spread, 

or discount,  or any other co~sideml:ion, paid or to be 
" paid, d i rec t ly  or indirectly,  b y  the:~:s'suer, or an affiliate 

, of t h e  issuer, or any person:c6ii.tr011ihg or controlled b y  
the  is.suer or an affiliate, o1~'": . . . . . .  ' ~7 . -  ~he issuer. [Italics sup- 
p l i e d ]  - . . . . . .  

This  definition, of course, would hai:e:ma,.ie the underwr i t ing  
re la t ionship  depend upon the r eee fp t  of 'compensation.  In  
abandoning  tha t  definit ion and ad0Ptiag:. the definition which 
is included in  the bill as enaeted;':::Cdilgress showed a clear 

, - . . 2 , '  . "  • 

• in ten t ion  of  extending the term toi;nc!'udh:'all persons who sell 
for an issuer, whe the r  or not t lmy do i.s0flor' profit.. 

Wi th  respect, to the position appai 'ehgly ~aken by the Dis- 
--tr.ict Cour t  (hat  the det'en(lant is )~ot a~-~. t,mderwriter because 

) * " | ~ . -  I 2 t -  

i t : "  was not i.l~ a eont actual  r(,latit.)iMfipWith the seller, the 
) ( t~t  .s i.his posit ion. T h a t  section, s t ruc ture  of Sec t ion  4 ( I )  ",', e" 

, ' T O  ~ . " " "  : . . . .  as pointed out abm -at. pp. 12-15.?:~.p~.a:,.exempts t ransact ions  
.which a r e  not  involved in lhe dist:i~ibu-tiVe~iprocess. I t  is de- 

.s igned to. e:rcludc froln t h e  exemptidn.::tgmisaetions by persons 
• who  take Dart in the d i s t r i bu t i on .  'I~i .c.leai:ly includes dealers 

, . , . . 

who in the ordinary course of business__are in no cont rac tual  
re la t ionship  with the issuer. I t  would::b.e-anomalous to adopt  
an in te rp re ta t ion  which would pe rmi t  an exemption to a person  

~' Confidential Committee P r in t  of H. R. 5480, dated Apr i l  10, 
1933, Section 9 (m). 
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who would be an underwriter but for the absence of a con- 
tractual relationship, while refusing an exemption to dealers 
who are a step further down the line and who customarily 
have no contract relationship whatsoever with the issuer. 

With respect to administrative interpretations this Com- 
mission has always construed the term "underwriter" to give 
effect to this clearly expressed intent of Congress. In the 
Matter o/ Canusa Gold Mbws, Limited, 2 S. E .  C. 548, 558- 
559 (1937); Ii~ th~ Matter Of Reiter-Foster Oil Corporation, 
6 S. E. C. 1028. 1037 (1940). T h e  former case stands for the 
pr0position that whcre all issuer benefits from a distribution, 
the securities are sold for the issuer; the latter case supports 
the proposition that a perso~'S status as an underwriter does 
hotdepend upon the receipt of pecuniary profit. 

It  is difficult to conceive of a clearercase than this one of 
"selling for" an issuer. The:defendant induces the purchase 
of bonds from the Chinese G0{:ernment and causes the trans- 
mittal  of the cntire purchase :price to the issuer. The defend- 
ant and its agents receive nothing for their services--the entire 
benefit of the transaction is received by the issuer. If the 
situation is viewed from a realistic standpoint, what is occur- 
ring is that t he  Chinese Government. is selling bonds to resi- 
dents of the United States and the defendant is the agency 
through Which these bonds ai"~ :distributed in New York, New 
Jerscy, and Connecticut. The Chinese Government is half 
way around the world and the defendant is handling al l  the 
details m~d making all the contacts with purchasers. Regard- 
less of formal agency relationship, compensation, or contracts, 
therea l i ty  of  the Situation is:that the defendant is  the insti- 
tution; and the only one, :~'ith which investors have any 
contact. '~ Thus, the defend~i~t is an underwriter within the 
meaning of Section 2 (11) of the Act and there is no exemption 
under Section 4 (1). ~ : 

~s Actually, as '~sserted in our brief in the lower court, the de- 
fendant is performing the functions not only of an Underwriter 
but of a dealer. Customarilyin the distribution of securities one 
agency manages the distribution generally and a group of in- 
dividuals or concerns nmkes the direct approach to the public. 
In this case the defendant combines these two functions. 
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I t  is advisable to note that if a cor~trary opinion pre- 
vails, the securities of many foreign gpvernments can without 
registration find a market  in the United States through the 
medium of their nationals in th i s  country. There is a large 
enough body of interested persons who have emigrated from 
almost every large foreign nation to make such distributions 
possible. If volunteers can undertake such activity Without 
subjecting themselves or their goyernments to the Act; most 
foreign governments or their underwriters would ~ be freed 
from the necessity of registration:. Ye t  Congress clearly en- 

"visaged registration of foreign issues:when it adopted £he Act 
(see Sections 2 ( 2 ) ,  6, and 7, and Schedule B), and the}Senate 
reaffirmed this position in adopting :: the Resolution :/urging 
the Commission to expedite registi:a:ti0n for patrioti61groups 
formed to sell Finnish bonds. (See:page 6, supra.) " 

" "  . ' . ' ,  
. .  • . 

III  ' <"" "> 

THE D E F E N D A N T  SHOULD B E  E N ~ 0 I N E D  AS ONE 
WHO IS AIDING AND ABETTING A V~OLATION OF 
THE SECURITIES ACT 

Section 5 (a) (2) of the Act pro~ides' : 

UnleSs a registration st~t:ement is in ,effect as  to a 
security, it shall be unlawf~dl for any person directly, or 
i n d i r e c t l y . . .  , .... . :, ... 

(2) to carry or cause to be:eailrie(1 th roughthe  mails 
or in il~terstate eommeree, .by any means or..instru- 
ments 0f t ranspor ta t ion ,  a.!iy:?see, lrity for the  purpose 
of sale or for delivery after,sate i,, ,. ,. ., .. 

Whatever the.relationship between, the Chinese GoVerlunent 
and ttie det'ei~dant, may be, it. is c.leilr.,beyond doubt..i'{hat the 
Chinese Government itself is t ran ' smi t t ingor  Causiii~ to  be 
transmitted to the United States tiiiregistered securities issued 
by it. As 150inted out above, over .$6.00..;000 of these b~]~ds have 
been sold t o  residents of the Unitled"States, through~( the de- 
fendant alone. ' Under Section 5 (a). (2) not only the sale but  

~o Interstate connnerce, as defined in Section 9 (7) of the Act, 
includes comme,'ee with a foreign nation. 
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also the delivery after sale of unregistered securities is made 
unlawful. 

The admitted facts also show that the defendant is instru- 
mental not only in initiating the transactions but also in aid- 
ing the delivery of the securities (R. 8). 

I t  is well settled that equity courts can and should restrain 
all persons who are the means by which violations of law are 
accomplish e:d. Federal Trade Commission v. Standard Edu- 
cation Society, 302 U. S. 112, 119,120 (1937); motion to 
amend opinion denied, 302 UI ~i;:66i (1938), rehearing denied, 
302 U. S. 779 (.1937); Board o]TCade of City oI Chicago V. 
Price, 213 Fed.:336, 337 (C.YC. A.  8th, 1914); Knapp "~. 
Hyde, 5 0  F. (2d) .272 (S. D:.I::N. Y. 1931)" Federal Trade 

• • . . , , . .  " . .  : • , . . ' 

Commissio~ v. Wallace, 75 F.:i!(2d)733, 738 (C. C. A. 8th, 
1935); cJ. Mayo ~. Dean, 82 F:.ii(2d): 554, 556 (C. C. A. 5th, 
1936); Day V. united States, 19~F. (2d)  21, 22 (C. C. A. 7th, 
1927); united Stat:es v. Taliafer~riS, 290 Fed. 214 (D. C. W. D. 
Va. 1922) ' 
• See also Local N,o. 167 v. UnitedStates, 291 U iis. 293, 299 
(1934). In that case, it is true~:, the po in t  a t  issue was 
whether, an injunction which was appealed from should en- 
join the:appellants from doi:pg certain things, and did not 
involve the question of whet herl certain persons could be en- 
joined. However,.~the statemeit(6f4he court as to the breadth 
of the injunction is equally applicable to this case:: The court 
there said" : : : . . :  : 

The United States is entitled to effective relief. To 
t h a t  end the decree ghbuldlenjoin acts:of the sort 
that:are shown by the(evldence to have been done or 
threatened in furtherance:0f'ithe conspiracy, It should 

, ~be .broad eiiough to pr~)~(-:ievasion. In framing its 
: provisions doubts should,:b~/i:esolved in fa:vor of the 

Government and against :the:~ conspirators.. [Italics 
supplied ] : . . . .  

In Virginian. Ry. v. Federation, 300 U.S .  515, 552 (1937), 
which involved the constitutionality of the Railway Labor 
Act, the Supreme Court made another statement which is 
peculiarly apt in this case" 
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* * * Courts of equity may, and frequently do, 
go much farther both to give and withhold relief in fur- 
therance of the public interesl7 than they are accus- 
tomed to go when only priv.ate interests are involved. 
Pennsylvania v. Williams, 294 U. S. 176, 185; Central 
Kentucky Gas Co. v. Railroad Commission, 290 U. S. 
264, 270-273; Harrisonville v, W. S. Dickey Clay Co., 
289 U. S. 334, 338; Beasley vi Texas & Pacific Ry. Co., 
191 U. S. 492, 497; Joy v. St. Louis, supra, 47; Texas 
&Pacific Ry. Co. v. Marshall, i36 U. S. 393, 405-406; 
Conger v. New York, W. S. ~" B:, R. Co., 120 N. Y. 29, 
32, 33; 23 N. E. 983. ~ * * 

Even where a defendant is acting::in a minor capacity, 
but nevertheless is assisting and•aidi:hg the commission of 
unlawful acts, he may be enjoined.: Thus, in Board of Trade 
v. Price, 213 Fed. 336 (C. C. A. 8th.::i9]ii), the Board of Trade 
sought to enjoin a brokerage compalhy and one Price from 
purloining itsmarket• quotations. ::,:The lower court refused 
to: grant ,an injunction against Price~ h:dding tha t  the evi- 
dence was insufficient to establish that he was interested in 
the business. The Circuit Court Of ~Appeals reversed the 
decision and ordered an injunction:entered against Price on 
the ground that: although not in(e~:est:ed in the business, he 
had aided and abetted the condu:¢t:"0f !hat business. The 
court stated (at page 337)' 

O~7,e who knowb~gly aids; ~issists, or ]acilitates the 
conduct of a business which ~'s contrary to law and is 

' a trespass upo~ the privaie ~ig!Lts o] others cannot 
escape respo~sibility merely~ because he has no pro- ...., 
prietary or pecu~7,iary i~terest i~ :it. He who gratui- 
tously helps is held • with hi:i~a:::~h0 profits. A careful 

" examinationof the evidence has~'convinced us that the 
appellee was fully informed-of the character of the 
business and the methods employed in carrying it on; 
also that ,  though he may not have been financially in- 
terested in it with his brother, who confessedly was 
at the head of it, he nevertheless aided and assisted 
by his joint control mid handling of the funds upon 
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which the business necessarily depended from day to 
day. ~ " ° [Italics supplied.] -.o 

The principle that all persons who are the means by which 
violations of law are accomplished should be restrained has 
been applied in injunction suits instituted by the Commission. 

2o C/. McAr thur  ffz G'~/fin v. Matthewson c~ Butler,  67 Ga. 184, 
144 (1881) ; P o l o A l t o  Ban~:ing & In.z;estment Go. v. Mahar et al., 
65 Iowa 74, "21' N. ~V. 187, 189~-190:.:(1884) ; LinColn v. Claflin, 7 
Wall. 13"2, 138 (1869). Persuasive analogies  are found in the 
line of cases holding that persons aliding in a f raudulent  scheme 
are l iable to those defrauded for tlie:i:loss sustained, Zomita Land 
& I Vate~, Co. v. Robi,nson, 154 Cii!.136 ~ 97 Pac .  10, 14 (1908); 
Bla i r  V. Guaruntee' ~, Title Co. 6f Long Beach, 103 Cal. A p p .  260, 
• 284Pac .  719, ~" " : ~'i :~(~ ~ " ~23; 7'25 (1930) L ~ c  _(~roona~e Co. v. First  Nat'l  
Bank,  103 ~Vis. 1~5, 79 N. ~V. 099 (1899) ; Downey v. Fi~ucane, 
205 N, Y..251., 98 N . E .  391 (191.2):;! H ornblower v. Crandall, 7 
Mo. App.  2"20 (i879), qf'd, 78 Mo. 581 (]883) ; Colt v. Woollaston, 
• 2 P .  Wnas. •154, "24 Eng. Rep. 679:':'(17/.23); and ' in cases which 
establish the principle that  anyone a id ing  and abett ing a tres- 
pass or any other tort is liable for tlie damages iilflicted, Sperry  
v: Hard,  "267 Mo. 628, 185 S.]V..1170 , 173 (1916) ;  Gerhardt v. 
Swaty,:57 ~Vis. 24, 14 N. W. 85!, 856, 857-858 ( 1 8 8 . 2 ) ; t t u n t v .  
Di  Baeco, 6.9" 1V. Va.. 449, 71 :S. E. ~584, • 587 (1911) ; H i l m e s : v .  
Stroebel,. 59 ~Vis: 74,'17 ~N. ~V. 539 (1883). By analogy also, one 
who aids and abets the perpetriitioi{ of unlawful  acts is liable 
under Section " ~  3~,'2 of the Crimin/~l Code (18 U. S. C., Sec. 550)~ 
which, of course, applies to criminal actions for violations of the 
Securities Act. S Coplin v. ,.ee U~i.ted States, 88 F. (2d)-652 
(C. C. A. 9 t l i ,  ¢ ' "  , • 1.)3~) c~,t. de.nied~:;301 U. S. 703 (1937);- In- 
junctive ])r6eee(lings should li e against: such aiders and abettors 
in order effectively to curtail t!~eir activities , for a mere criminal 
pi'osecuti(nl might not be effect,i~:e:::f~ir that  purpose. This  is 
one of the reasons:why the r ight  (o,;se~'t[re injunctions was granted 
to the Commission. Hearings, bef01'iii~the Committee on Inter-  
'state and Foreign 'Commerce, .House of_Representatives, on H. R. 
4314 (73d Cong.~ 1st Sess.), pp. 2:40-241 (Apri l  5, 1933); Hear-  
ings before the Committee on Bankil lg and Currency~ United 
States Senate, on S. 875 (73d Cong., '!St Sess.)~ p. 226 (Apri l  6~ 
1933). 
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See Securities and E z c ~ ~ m m ~ T i m e t r u s t ,  Inc., 
28 F. Supp. 34, 43 (N. D.~Cal. S.:'I3:~;!1939),~where Judge St. 
Sure said: 

There is ample authority to support the validity of 
a suit to enjoin persons who are aiding .and abetting the 
commission of unlawful acts. 

• I t  is, therefore, the position df::the Commission that the 
defendant should be enjoined as one Who has been aiding and 
abetting in violation of the Act. • 

IV • ' 

INJUNCTIVE RELIEF IS THE/PROPER REMEDY IN 
T H I S  CASE RATHER THAN,IRECOURSE TO DIPL0- 

MATIC CHANNELS i::' 

The District Court in its opinion:s~ated (R. 37): 

The Republic of China i S;:C,f course, officially repre- 
sented in the  United States.H ' : , ;~a,: it does not appear 
whether "its authorized repreSentaiive" has ever been 
requested to file a registration statement.• (No at- 
tempted backdoor entrance t O this Court can be per- 
mi~ted to compel such a • result the•channels of 
diplomacy are open through,:the Department of State:) 

The Commission •submits that: ~ the District Court was in • 
~error in refusingto issue an injunction t~or this reason. Con- 
gress specified only one method-by which the Commission 
could put a halt to violations of the:Act; in Section 20 (b) it 
authorized the Commission to ask':'~ie courts for injunctions. 

i t  specified this remedy in spite : of:: the fact t h a t t h e  Act is 
specifically applicable to securities~/i~ued by foreign govern- 
m e n t s .  Uiiless:s0~ne compelling,r~asd~n Of international policy ~ 
intervenes, it  is:~:difficult for the Commission to understand 
why the statutory ~ method should! :pot be followed in this 
c a s e .  ' ~ '  = , ,  , A  

The situation might be different if i t  were necessary for the 
Republic of China itself to file: a registration statement. 
However, Section 6 (a) of the Act specifically permits a regis- 
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trat ion s t a t e m e n t  for securities issued by a foreign g o v e r n m e n t  
to be signed only by the underwriter of such securities. I t  
would, therefore, be impossible to make representations to 
the Republic of China through the State Department or other- 
wise that i t  is under a duty itself to  file a registration state- 
ment. ' ' 

On the other-hand, the defendant is a domestic corporation 
within the jurisdiction of th.e cQ.urt.-i. It is not acting in a 
merely ministerial capacity; i t  is:.the agency primarily re- 
sponsible for the:distributioJ~ of C,hifiese bonds in :this area. 
No reason .appears .why it shouldq3e .treated in any. different 
way than any other private orga~1ization engaged in.a viola- 
tion of the Securities Act. : ~:~ ~ . : - .  ~ ' " [  "[ ' .  

C O N C L U S I O N  

Before concluding we wish. to ~eiterate 4hat the :Commis- 
sion's  action in instituting this p~oceeding is not motivated 
by a desire to prevent contributions from being, solicited for 
the assistance of China. Nor would the Colnmi~ion have 
any reason to object to the sale of. Chiilese securities; if those 
securities were registered in accordance with the proVisions of 
the Securities .Act .  In fact:;itt{e, Commission, upon-proper 
representations, would undoubtedly exercise its full discret.io~l 
to expedite, such registration. BU.t t h e  Commission cannot 
ignore an obvious violation of the Act, Without opening the 
way for violations.by other persons.wit!~ less worthy motives. 

We respectfully ,submit that ihe  Distriet Court erred in 
granting the defendant's motioni f0r judgment, on the plead- 
jngs, in denying the Commisslon'smotion of the same nature, 
and in dismissing the Commigslofi;S"co:r{~plaint With prejudie~ 
against t hedns t i tu t ion  of aiiofl:idr"i)iction upon ~he same 
grounds • • , . ,  : 

We submit further that the -final-jUdgment a ppe~iled from 
should be reversed and the Distriet:C0urt instructed to grant 
the motion for judgment on the pleadings filed by the Com-  



27 

mission and to_issue the injunction prayed for in the com- 
plaint. 
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