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: W e  ~,egard it  as u .n fo r tmmte ,  ai:~d:Sy~:~pt0matic:of the 
• " "  " :  i ":  1"-~ . i : ' "  . . . .  ' . '  ' " 

w e a k n e s s  of  the  a p p e ] l e e ' s  cas.e,, tlmt?,the appe l l ee  has  

seen fit to devo te  a la rge  l>,>vi-ioli o-f its b r ie f ,  no t  to a 

di . s cuss ion  o f  t lw-leg;I  [. iss, l,.,~:: :1) l!:}.i~elit?:d, .!iut to. a s s e r -  
• . . ' " : ' .  N ~ - . " . "  i - ~  tJ.oll.s t h a t  .the (l~m~nission 1~ , . . . .  ' ' ~,s. ~u~,._,-,t, af(.(l a n d  d i s t o r t e d  

the  fac ts .  Tim r e c o r d  is ~-..;~..l.).9~',t. m~d.sin~ple one ;  we 

res t  ou r  ." ~ '  - " ,i,l'~' ~":"' "r: ap.ii~ellee's ' c,t,.c on it, and  d~._. ~ ~.~..~1 .e i n v i t a t i o n  

to join it ia a discussion whielt could, have no objective 
save to d i s t r a e t  the C o u r t  f rom. t h e  veal i ssues  in t h e  

case.  ' 
N o r  do we p ropose  in tl~is r e p l y  br ie f  to r e a r g u e  the  

i ssues  p r e s e n t e d ,  as we bel ieve t ha t  our  m a i n  b r i e f  p r e -  

sen ts  w i t h  sufficient c l a r i t y  the basic p r i n c i p l e s  which  
(1~ 
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we regard as controlling in--the sit~ua:~ion presented by 
the complaint and answer. On one or two points, how- 
ever, further brief discussion may be helpful to the 
Court. 

I 

In  ourmain  brief (pp. 5-11), We have presented our 
reasons for believing that the aefivities of the appellee 

• . - .  

const i tuteconduct  amounting":tq the "sale"  of securi- 
ties, as that term is defined:in/Section 2 (3) of the Secu- 
r i t i e s  Act, T h e  defmitiomi~e!udes within its scope 
any "solicitation of an offer t o  buy" a security for 
value; and we have pointed put to the Court that "solic- 
i t ing" offers to  buy securiffes is exactly what the ap- 
pellee has been doing. 

The appellee, in its brief, concedes at least SUl?erficial 
force to our argument, but se~ks to answer it by show- 
ing that notwithstanding the 'unequivocal language of 
the  Act, Congress in usin~(!~the: phrase "solicitation of 
an offer to buy',' intendecItt6 comprise only a limited 

' , • - , . . . . .  

class of transactions, and " that  it was never contem- 
plated that the Act should be so broadly applied." 
(Appellee 's Brief, p. 8). 

In  support of its contention appellee resorts to the 
extraordinary device of quoting to the Court a state- 
ment from the legislative t{istory of Section 2 (3) of the 
Act:which has no bearing whatsoever on the issues be- 
fore the  Court. The statement quoted at page 8 of 
appe]lee's brief from H. R. Rep. No. 85 dealt with lan- 
guage which was in the definition of "sale" contained 
in the bill as then pending before the House, but which 
before enactment w(.ls deleted and transferred to an- 
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other section of the statute. In  order to correct the 
misapprehension which would otherwise necessarily 
arise, we consider it appropriate to give to the Court a 
detailed statement of the legislative history involved. 

Admittedly, both the House•and the Senate wished 
to outlaw, among other things, the methods of high- 
pressure salesmanship emp!o:~ed~ I by mlderwriters in 
the nineteen-twenties to compel .~ dealers to accept par- 

• ~ )i ~ :  .~ . . ticipations in new issues ( f  secu!ltms. To this end, 
as a practical matter, it app~a!.ed desirable not only 
to prohibi:t the underwriter fi;:~]i~:soliciting:dealer pur- 
chases before the expiration 0f tlie twenty-day cooling 
period,• but also to prohibit fhe!: dealer from approach- 

. , : [ : ' , . . , .  • . . 

ing the underwriter b e f o r e j i : !  • ~ ~e: security had become 
: ' . : ' . .  . 

effectively registered. The :.scheme proposed in the 
House, in H. R. 5480, to effect this purpose, was to 
include • "offers to buy'! wifliiZ~ ~he definition of the 

t e r m  "sale,!' so that offers t:~:bUv before registration, 
as.well as "sa les"  in the ordil~ai'y sense, would be com- 
prised within the prohibitions :0f Section 5. 

Obviously, such ~/ s~:lmme Of legislative draftsman- 
ship w~ls solnewhat artifiei~:fl, and it may well have 

" ' . :  , . . .  

been this fa(:t that i ml)elled (the House Committee to 
insert in its Report  ~l ex)l~nation of its purpose in 
including the phrase "offer :re)buy" in the definition 
of "sale." This explanation is the one quoted by 
appellee at page 8 of its brief. 

And, likewise, it may well have been this artifici- 
ality which led the Congress finally to abandon the 
House scheme, and to follow a Senate proposal, which 
deleted the phrase "offer to buy" from the definition 
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of the term "sale ,"  and instead inserted in Section 5 
a direct prohibition against "offers to buy"  unregis- 
tered securities. 

But whatever may have been the reason for the 
Congressional action, the statement of the House 

~.A. 

Committee quoted by appellee in its brief refers to 
language which was not r:etained in the statute as 
passed, which is not in the definition of "sa le"  in the 
Act as it now stands, and!:!i:which ' has no bearing on 
the questions before the C0Ul't. 1,' : 

W e  reiterate, therefore, 0ul ~ View that" the activities 
of the appellee constitute the solicitation of offers to 
buy securities, and, as such, have involved "sales" 
within the meaning of the SecuritiesAct.  

• In  further support  of our a , r g ~ e n t  that the activ.ities 
of the appellee constitute ,,sales,! of securities, we re- 
ferred in our  main brie'f (p. 10):to•a published opinion 
of a former General Counsel to the Commission, and 
asked the Court to give weight~to that opinion as an 
indication of settled administrative construction of 
the telan "solicitation of an offer  to buy." In  that 
opinion it was said that financial and securities houses 
having no  connection with: the:: issuer or principal 
underwriter  of a new issue of securities were engaged 
in "sa les"  of such securities When they Solicited their 

1 Similarly, the discussion by the Federal Trade Commission 
in its Release No. 70, quoted at pages 8--9 of appelle~'s brief, was 
designed primarily to illuminate the impact of the phrase "offer 
to buy" in Section 5, rather than to suggest any limitation on the 
meaning of "solicitation of an offer to buy" in Section 2 (3). 
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customers to employ them as "buying agents" to pur- 
chase the new securities for their customers' accounts. 

The appellee states in its brief (p. 10) that it agrees 
with this opinion "on the facts set forth therein," but 
seeks to distinguish it on theigroimd that "those who 
proposed to send the circularS::were dealers and hence 
withh~ the provisions of the ACt." 

, " / j . :  . ' .  

T h i s  purported distinctioni)we submit, :is frivolous. 
Perhaps the persons referred::t0 in the opinion were 
"dealers,"~although that does:~i45t appear2 Whether: 
they were or not was obviousiy i rrelevant .  The ques- 
tion the re ,  as here, was thes imple  question whether 
certain described acti~.,ities co~nJstituted the "'solicitation 

~of an offer to.buy" securities, i:ai]O:, hence, "sa les"  within 
the meaning of the Act. I t  Wa:s so held hi that opinion, 
and the appe!lee's admission 0f the correctness of that 
opinion "on• the facts set foi'th there in"  should, we 
submit, stand as an admissibn of its correctness as 
.applied to the like activities in;coNed in this case2 

~ Likewise, the appellee, by reasbn of its activities, is probably 
a "de a]er," as defined in Section 2 (12) of the Act (see our main 
brief, footnote 18, p. 20). Howcyei',:we have not regarded that 
feature as controlling. -:, : :  

We cited the opinion qs estal~hs~ling that the activities there 
discussed~ like the activities her~. ~nvdlved, constituted "sales, 
jn4ma facie subjecting the solicit01~: to.Section 5. Whether Sec- 
tion 4 exempts those activities from Section 5.1s a totally separate 
question, dealt with at another point in our main brief (pp. 
12-21). The existence of "sales" is-frequently an important 
question in itself, regardless of the impact of Section 5, since 
b'aud in the sale of securities is prohibited under Section 17 of 
the Act even if the securities are exempt from the registration 
requirements of Section 5. 
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I I I  

In  our main brief we explained at length our reasons 
for believing that the activities of the appellee, viewed 
in the light of the whole scheme of which they are a 
part, are activities which shotfld be enjoined. : We tried 
to show that the scheme, as:a whole, is one for the dis- 
tribution of Chinese Government bonds in the United 
States wi thout  the registra!:!Ol~:'required by law, and 
that the defendant, whether:as::an "underwri ter ,"  as a n  
aider and abettor, or as a patriotic volunteer, is still the 
efficient agent by which t he~:~iigiribution is acMeved in 
violation of law. 

t 4 ,  " 

The appet]ee seeks to esca'pe.the force of our a l ' ~ -  
ment by a meticulous dissection of the scheme into sev- 
eral disjunct segments. I t  attempts, by use of a legalis-.: 
tic scalpel, to divert the attei~fi'on of the Court from the 
realities of~:: the situation.' T h e c o u r t s  have shown an 
increasingmiwillingness ~ : : : : '  t~.aceept such self-interested 
disarticulation as a basis f6:ii Iegal judgment. Pepper 
v. Litton, 308 U. S. 295 (193§): 

An excellent example of the:attitude of the courts to- 
wards the type of argument adopted by the appellee is 

, i , ' ~ ' '  7" " '  " " 

to be found in the  ease of Link:, Petter & Co. v. Pollie, 
241 Mich. 356, 217 N. W. 60 (1928). In  that case a 
broker: sue4 his customer t0 '4pforce performance of a 

• • ' '  ' t " '  contract to purchase secumties. T h e  customer defended 
on the ground that the transaction was in violation 
of the Michigan Securities Law, which forbade sales 
of securities not qualified with the Michigan Securities 

We appreciate that the appellee questions the reality of our 
view of the "realities of the situation" (Appelleo's Brief, p. 16) 
Here again, we are willing to rest on the record. 


