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Re :  No. 78-1202 - d h i a r e l l a  v. U n i t e d  S t a t e s  

Dear Mar k : 

I r e a d  t h e  Powel l  o p i n i o n  (now t h e  C o u r t l s  o p i n i o n ) ,  
and I do n o t  b e l i e v e  I c o u l d  j o i n  it. I s h a r e  w i t h  you 
some d i s c o m f o r t  w i t h  t h e  C h i e f ' s  d i s s e n t i n ' g  o p i n i o n .  I t  
s t r ikes  m e  as somewhat d i s j o i n t e d ,  and I am n o t  s u r e  I 
l i k e  t h e  blue-collar/white-collar comment. I s u s p e c t  t h i s  
comes rather close to  h i s  j u s t i f i e d  annoyance a t  t h e  
s e v e r a l  leaks t h a t  have  t a k e n  place w i t h  r e s p e c t  to  t h e  
C o u r t l s  work o n  s e v e r a l  o c c a s i o n s  s i n c e  t h e  a b o r t i o n  
nscoop" of s e v e n  y e a r s  ago. I a g r e e  w i t h  you t h a t  t h e  
case p r e s e n t s  a n  oppor tuni - ty  for "a f a i r l y  e l e g a n t  
a rgument  based on t h e  A c t  and case law c o n s t r u i n g  S l O ( b ) ?  

I suppose  I c o u l d  j o i n  t h e  C h i e f  i f  n o t h i n g  better 
shows up. I s h a l l  be i n t e r e s t e d ,  however,  i n  what  may be 
forthcoming from t h e  Brennan and Marshall  chambers. If'  
you have  t h e  time and i n c l i n a t i o n  to  t r y  someth ing  
y o u r s e l f ,  I would n o t  be  a d v e r s e  to it. I n  t h a t  case, 
however ,  it might  be w e l l  t o  l e t  c l e rks  i n  t h e  Brennan and 
Marshall chambers  know t h a t  we s h a l l  be cook ing  someth ing  
U P .  

I have  asked Wanda t o  t y p e  u p  a s u g g e s t e d  o p e n i n g  
p a r a g r a p h  and t o  hand it t o  you. Please f e e l  no 
o b l i g a t i o n  t o  u s e  it. I j u s t  f e e l  better g e t t i n g  it off 
my c h e s t .  

I t h i n k  it a d v i s a b l e ,  a lso,  t o  p o i n t  o u t ,  i f  it is t h e  
case, t h a t  J u s t i c e  Powell  is g i v i n g  a na r rowing  
i n t e r p r e t a t i o n  to  A f f i l i a t e d  U t e  C i t i z e n s .  I wrote t h a t  
o p i n i o n ,  and I c e r t a i n l y  d o n l t  want it undu ly  narrowed.  
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