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THE CHIEF JUSTICE 

J a n u a r y  4 ,  1980 

Re:  78-1202 - C h i a r e l l a  v .  U n i t e d  States  

Dear L e w i s :  

A s  you may reca l l  from C o n f e r e n c e ,  I was p r e p a r e d  to  
aff i rm t h e  c o n v i c t i o n  and f i l e  a d i s s e n t  a l o n g  t h e  l i n e s  
of Dean K e e t o n ' s  o b s e r v a t i o n  t h a t  "any t i m e  i n f o r m a t i o n  is 
a c q u i r e d  by an  i l l e g a l  act it would seem t h a t  there  s h o u l d  
be a d u t y  to d i s c l o s e  t h e 7 i n f o r m a t i o n . "  Kee ton ,  F r a u d ,  15  
Tex. L. Rev. 1, 26 ( 1 9 % ) ~  Here, C h i a r e l l a ,  l i t e r a l l y  i n  
t h e  shadow o f  t h e  warn ing  s i g n s  i n  t h e  p r i n t  shop, 
a c q u i r e d  p r i v a t e  i n f o r m a t i o n  by i l l e g a l  means -- 
m i s a p p r o p r i a t i n g  n o n p u b l i c  i n f o r m a t i o n  e n t r u s t e d  i n  him i n  
t h e  u t m o s t  c o n f i d e n c e  by t h e  a c q u i r i n g  company. I 
s t r o n g l y  b e l i e v e  t h i s  i l l e g a l  c o n d u c t  imposed upon him a 
d u t y  to disclose or to  a b s t a i n  from t r a d i n g  on  t h e  
i n f o r m a t i o n ; - h i s  f a i l u r e  to ab ide  by t h e  
d i s c l o s e - o r - a b s t a i n  r u l e  v i o l a t e d  R u l e  10-b-5. 

1 Your t h o u g h t f u l  o p i n i o n  now s h i f t s  t h e  emphasis and 
* b a s i s  of r e v e r s a l .  S i n c e  (1) 'the mere p o s s e s s i o n  o f  

n o n - p u b l i c  i n f o r m a t i o n  is n o t  s u f f i c i e n t  to  create a d u t y  
to  disclose, and ( 2 )  t h e  "Keeton  t h e o r y "  was n o t  s u b m i t t e d  
to t h e  j u r y ,  you have  made a good case for r e v e r s a l .  
N o n e t h e l e s s ,  I am u n a b l e  to j o i n  your  o p i n i o n  as  now 
d ra f t ed .  A t  page  7 ,  t h e  o p i n i o n  s u g g e s t s  t h a t  l i a b i l i t y  
for n o n d i s c l o s u r e  mus t  be "predicated upon a . . d u t y  to  
disclose a r i s i n g  from a r e l a t i o n s h i p  of t r u s t  and  
c o n f i d e n c e  be tween t h e  par t ies  to a t r a n s a c t i o n . ' '  
S i m i l a r l y ,  a t  p a g e  9 ,  t h e  o p i n i o n  speaks of ''a 
r e l a t i o n s h i p  b e t w e e n  p e t i t i o n e r  and t h e  se l le rs  t h a t  c o u l d  
g i v e  r i se  to  a d u t y . "  My c o n c e r n  o b v i o u s l y  is t h a t  t h i s  
l a n g u a g e  c a n  be read to unde rmine  t h e  n o t i o n  t h a t  a n  
a b s o l u t e  d u t y  to d i s c l o s e - o r - a b s t a i n  a r i ses  f rom t h e  v e r y  
act of m i s a p p r o p r i a t i n g  n o n p u b l i c  i n f o r m a t i o n .  Your 
l a n g u a g e  g i v e s  me p a u s e .  P o s s i b l y  w e  c a n  work  o u t  a n  
a c c o m m o d a r  
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Your f o c u s  on  what  was n o t  s u b m i t t e d  to t h e  j u r y  was 
n o t  -- a t  l ea s t  i n  my reca l l  -- e x p l o r e d  i n  any  d e p t h  i n  
C o n f e r e n c e .  I w i l l  t r y  to p u t  t o g e t h e r  some specific 
l a n g u a g e  t h a t  would c lear  t h i s  up f o r  m e .  
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f I could  not  accept  any i d e a  t h a t  "blue  c o l l a r "  fraud 
is less c u l p a b l e  than a "white  c o l l a r "  v a r i e t y .  I do not  
read you a s  s u g g e s t i n g  anything l ike t h a t  but it should be 
a f f i r m a t i v e l y  negated i f  p o s s i b l e .  

More l a t e r .  

Regards, 

Mr. J u s t i c e  P o w e l l  

Copies  to the  Conference 
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