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Securitiesand Exchange Commission Historical Society
Interview with Arthur Fleischer
Conducted on May 21, 2007, by Kenneth Durr

Thisis an interview with Arthur Fleischer on May 21%, 2007in New York City, by Kenneth
Durr. Did youdoYdefor undergraduate, aswdl aslav schod?

Yes.
Who did you study with a Yde Law Schod?

Bill Cary. Thatishow | met him. Hewas teaching at Columbia - a seminar in corporate
finance. Subsequently, | was writing a bookwith him on convertible securities when he was
selected by President Kennedy to be the SEC Chairman.

What kind of professor was he?
MeaningN
Was hea compelling professor? Lively? Did he engage the students?

| don® know that Bill was compelling; hewas nat an entertainer. He was most importantly
awonderful man of great integrity. The class was a seminar, with an emphasison
interchange. Bill was mog stimulating. He was quite extraordinary in many ways.
Moreover, one of the ways that was important to melN more as alesson, | liketo think, than
anything e seN related to the first article we co-authored on taxation of convertible
securities, that was pulished in the Harvard Law Review, Bill placed my namefirst, which
is quite extraordinary for a senior professor to do.

Were you still astudent at this time?
No, | think | was working at, then, Strasser Spiegelberg, now Fried Frank. | used to spend

my hdidays writinglaw review articles. Vacationswere perhapsalittle different then than
they are now.
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Well that paid off, | guess, in gettingin pretty close with Bill Cary.
Yes.

Now | looked throughhis record, and it appears that he was in the OSS back in World War
1IN

| believe s0. Right.

N and hewas aMarine. Was hethe sort of fellow that you picture when you think Marine,
0SSs?

No, because he had a gentleness to him. He was bath gentle and a gentleman of the Gold
school Obut he was a so toughand resolute. When he went to the SEC, he did nat talk to
the press for morths because he didn® think hewas ready to dothat. It isaworld that you
can® even comprehend. Hewasjust uriquein many ways.

Tdl mealittle bit abou your decisonto come dong with him to the SEC.

| can@ quite recreateit. Sam Harris was then one of the senior partners at Fried, Frank,
Harris. Duringmy first two and a half years at the firm, | was daing both tax work, which |
was interested in, and some SEC work. | was probably motivated more by the oppatunity
to work with Bill than anything el se, | think, and the respect that everyone had for the SEC.
| was somewhat unsure of what | wanted to do professiondly, and this seemed like a great

oppotunity.

It appears that youwere planningto stay with the firm then, since youtook aleave of
absence.

Did 1? | don® remember.

| guess that( notimportant now.
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AF: | donat understand the concept of a Qeave of absenceOfor an assodate in alaw firm, and
what it meant. At one pant, | was making more money in the government than | was
makingin New York so financia issues coud nat have been the burden.

KD: Tha®unusud.

AF:  Remember that when | started practicing law in 1958, law firms were paying assodates
fifty-five hundeed ddlars ayear. If youwereamilitary veteran, as| was, you received sixty-
fivehunded. Inthe early @0s, the government was amos financially competitive. When |
became the executive assi stant to the Chairman, | was a Gsuper grad Oand received
something like fifteen thousand ddlars pe year.

KD: Didyoucomeright in asthe executive assi stant?

AF:  No, first | wasthelegal assistant to the Chairman. Therewas no executive assi stant.

KD: Youwerealegd assistant to Bill Cary.

AF:  Right.

KD: Wha was yourjob description?

AF: Itishardto say because wewere both new to the job. We kind of created therole. |
suspect that now the office of the Chairman is accompanied by daborate pargphernadiaand
an army of troops but then therewas mysdlf and Bill. Eventualy, when | becamethe
executive assistant, Doug Martin became the legal assistant. 1n the beginning we were
defining the role; for example, | authored areview of Louis LossG treatise on securities
reguation. | aso sat in on Commission meetings alot of the time therewas spentin
reviewing registration statements.

KD: |®e heard the Commission had to actualy sign off onthoge things

AF: | think so; | am nat sure that was the most benefidia use of one@ time. We aso focused

uponlegal opinions For example | helped Bill Cary with the Cady, Roberts opinion,
which was the semind decison oningder trading. Furthermore, there were certain
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devdopments that werevery important. Onewas theinvestigation of the American Stock
Exchange, and the resulting change in structure, which was quite radica. We did an
Investment Company Act study, and my dear friend, Bob Mundhem, came down and
worked on that with GordonHendason. Then, of course, the mgor effort was the Specid
Study of the Securities Market. | functioned as the liaison between the Commission and the
study group.

Well, youjus went throughmy outline here. So letG back up alittle bit, and talk about
prioritieswhen Bill Cary camein. The AMEX scandd had shaken up the financial world
andthe securitiesworld quite a bit.

Right.
Wasthis a the top of the litN dedlingwith the fall-out from that?

| remember Bill was very concerned abou the American Stock Exchange and the
breakdown in discipline. 1f | remember correctly, the Commission brought a proceeding
againg Jerry Re. Bill though it important that the Commission consder the case
thoughfully, but expeditioudy, to communicate the message of a meaningful sanctionfor a
breakdown in cortrols. Subsequently, the securitiesindudry itsef got involved to make
sure that the Exchange gat its bearingsand became better focused.

Well, let@ goto the Specid Study. That® clearly thehighpaint. 1@etaked to alot of the
guyswhowereinvolved inthat. They remember it fondy. A number of them paint to the
fact that youwere there as an interface between them and the Commission, in away.

Right.

Tdl mealittle bit abou that role andtel mealittle bit abou that team, and what it was like
dedlingwith those guys

It was an extraordinary group. Milt Cohen is amazing, an extraordinary lawyer, both from
the power of hisintdlect, his sense of integrity, and his efforts to be balanced and forward-
looking. He was dso imaginative. He had avery stronggroupwith him - Raph Saul,
Dave Silver, Gene Rotberg and Fred Moss. They were avery talented group of people with
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alot of enthugasm. The Study Groupcondcted hearings did investigationsand produced
an extraordinary report. | was aliaisonwith the Study and aso helpful in formulating the
Commission( resporses to the Study Group recommendations The Study had amgjor
impact. It established afoundition for subsequent actionsin securities regulation.

M oreover, the very important 1964Amendments to the federd securities lavs werea
prodwct. Thisrequired condderable activity on Bill& part and that effort was a part of a
bookthat he subsequently wrote.

| get the sense that this was a pretty exuberant crowd, the Specid Study people.

Ohyes. | don®want to make this dichatomy, but it was like beingin a private law firm.
People worked dl the time; they werevery dedicated. There were deadlines that had to be
met. After al, the Study was probably one of the most important examinationsthat had
goneon since the SEC was established. Thirty years |ater, you are re-examining the
fundamenta founditionsof what is reguated, how it is reguated and what the changes
shoul be.

Did they need to cometo you, for resources, for funding?
No, | did nat get into that area.

| know at the end, Congress wanted it so that the Commissioners were essentidly
suppoting this report.

Yes. The Commission suppoted many of the recommendationsandindicated that others
should be further explored. By theway, the Commission itself was a supeb team - there
was Bill Cary, Barney Woodside who was a so superb, jug enormousstrength; and Manny
Cohen.

Barney Woodside had been aroundalmos from the beginning.

And hewas terrific, jus sendble, smart and knew the history of everything. In sum, he was
very good | believethat Senator Frear was there and Jack Whitney. It was a stronggroup
very strong Oneof the great strengths of the SEC istha it has dways attracted, and it till
does, very stronglawyers and people focused on public service. The SEC has been dmogt
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totally freefrom any scandal. One of the thingsl find offendgve now is emboded in dl
these procedural safeguardsN you cannaot have a Commission meeting withott it being
Qopen.O

The SunshineAct.

Yes. That type of legidationis overbearing. We never had those restrictionsin the 1960s
When | cameto the SEC, Congress did nat seek to pressure the SEC. The nation of the
independent agency was avery rea concept. Therewas aso no White House interference.
| dorecall one ingance where there was a dispute between the SEC and the Comptroller of
the Currency abou who handed bank disclosures. We met in the White House to mediate
the dispute. That was nat pdliticd interference; that was away of trying to bridge
differences between two governmenta agencies. In generd, people were very sensitive
abou intrudngin the independence of the reguatory agencies. We were also very careful
abou pulic disclosure of confidentia matters. We did have afew leaks during the Specid
Study, with Eileen Shanahan, the lady from the Times.

Did she get to some of the lawyers in the group?

| guess so, yes.

So theideawas to keep dl of this secret until theN

Yes until the Studywas complete. On thewhde, confidentidity worked pretty well.
Were peoplein theindugry concerned when they heard that thiswas going on?
Theindugry obvioudy had concernsabou the scopeof the Study. We were dedingwith
fundamental issues Dfixed commissions, the role of the regiond exchanges andthe basic

functioning of the markets.

Where did Cary come down onadl of this? Did he have any particular interest? Did he see
any of those structurd issues as beng somehow more important than others?
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|®n notavoidingit; | just don® remember that he had a passion for one particular issue or
ancather.

|®n judt trying to get a sense of whether he had an agenda, something he wanted to
accomplish as Charman?

Hisfocuswas onraisng standards and maintaining integrity in the securities markets.

You sad hewaited awhile before he talked to the press.

Right.

When hefindly did, and when he started talking to theindugry, would he evangelize?

Yes | think so, in the best sense of the term. Don@® forget, Bill wrote that famousartide
abou Deaware being the lowest common denominator for corporate lav. He was nat timid

abou tryingto set agod of higher standards

You taked abou Cady, Roberts too. Indder trading is jug starting to come out with that
decison.

Right.
My undestanding was that was abou 1 or s0?

| donat recdl the date. You should refer to an issue of the Columbia Law Review that was
dedicated to Bill. Therewerevariousartidesin theissue one article was on Cady, Roberts
andit was areasonably accurate description of what trangpired.

Yes | think IQe seen that. My senseis though that that® a milestone; but then there® a
whilewhen nathing realy happened. Was there a sense that thingshad been settled with
Cady, Roberts?

No. | think the next big case was Texas Gulf Suphur; | had left the Commission by then.
The decision must have been @5 or @6.
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@8 iswhenit redlyN

Wasit @82 | am confident there was always indder trading. It became an epidemic with
the takeover busness because then thereis Quuick money Oto bemade. Cady, Roberts
involved a dividend when everybodyimplicitly knew that dividend news was very sengtive.
Texas Gulf waslike alaw schod hypahetical, because it was about amineral discovery.
The acquisition binge had not commenced. There was no common themeto theinsde

trading cases in the early period. An enforcement theme appeared when Stan Sporkin
focused on sensitive payments.

The (0s.

With the takeover era the Commission began focusng oningder trading and had properly
corntinued to do so. In the recent past, the emphasis has been on accourting fraud, such as
Enronand WorldCom. Lately, option backdating has become amodest epidemic.

You aso mentioned the Investment Company Study.

Yes.

Tdl mealittle bit abou that.

Gordon Hendeson and Bob Mundhem led a structure study of the indugry, dealingwith
fundamental issues such as fee levds, corflicts of industry and sales commissions

So it sounds like if there@ athemeN you were talking about the themes, the ingder trading
the optionsN if there( a theme herg, it sounds like it was structure, looking at the structure
of the market.

Yes.

Which probably sdlls fewer newspapers.

That is probably right. Perhapsless dramatic or interesting, but criticd.
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What was your day-to-day like, workingwith Cary? | imagine that was kind of a hathouse
environment.

Therewas an extraordinary amourt of activity that accelerated as timewent by. | was
engaged in al aspects of Bill3 activities, except budyet issues. | focused ontestimony,
opinionsand speeches Pactivities in which Bill was persondly involved. | wasinvolved in
al key activities of the Commission, from rule-making to the Specid Study.

So you prepped him, then, to goin front of Congress.

Yes | woudwork with him ontestimony and legidlative presentations including the 1964
Amendments. | would aso edit, or correct, testimony.

That® a euphemism then, the correction part.

Well, youwou dn® CGrorrect Oit, necessarily. Editingis to make the testimony more fluent,
to fill in blanksand correct omissionsand errors.

Who dse did youwork closgly with during these years?

Phil Loomis, for example was aredly criticd, intellectual buwark for the SEC. Hehad a
lot of experience and a splendid mind.

Was he Market Reg?

| believethat is correct; if | recall, he aso was General Couns for awhile.

Did you see staff people come and make a case in front of the Commission a any paint?
Yes onareguar basis, andwith al of the Divisonsand Offices.

Why did you decide to leave the Commission?
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AF: Presdent Kennedy died; Bill resigned, as you dowhen a new President takes office.
Manny Cohen, the new Chairman, asked meto stay on, but | decided that | would go back
into private practice.

KD: Hadthe Commission changed significantly during those years? Was there abefore and
after that you saw?

AF:  Bill was preceded by Ned Gadsby, who was a decent fellow. There was nat the same level
of excitement that Bill brough. These were aso the glamorousKennedy years atime of al
the Qbright youngmenOwho were comingto Washington. When Bill and | cameto the
SEC, there were very strong people on staff, and the staff was strongwhen we |€ft.

KD: Waell it soundslikethe Specia StudywasN

AF: The Specid Study attracted very bright peope who wanted to do something specid and over
alimited period of time.

KD: Wha did the rest of the CommissionN the other members of the staffN think about this
thinggangon?

AF:  Don(®forget that anumber of the members of the Specid Study had come from the staff.
Tensonwas nat evident, because people like Gene Rotberg, Fred Moss, Dave Silver and
Arthur Rothkopf came from the staff.

KD: Didyoucome straight back to Fried Frank then?

AF.  Yes

KD: Thustheleave of absenceN

AF:  Again therewasn®aleave of absence. | talked to acoude of other firms after leaving the
SEC.

KD: Wereyouat dl specidizingin mergers and acquisitions before?
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No.
How soonafter you came back did you get into that?

In large measure, it was a function of the nature of thefirm@ practice. Thefirmin thelate
®0s represented [Meshulam J] Riklis, of Rapid American [Corp], and aso Gulf and
Western; they were bath serid acquirers. Althoughl did nat spend alot of timeworking
with them, | worked with Loeb Rhodes and Lazard, who were activein that busness. At one
pant | wrote an article with Bob Mundham on acquisitionsby tender offer, and | was
asked to testify before a Senate committee when the Williams Act was passed. The turning
paint was the representation of Goldman Sachsin the Gerber defense, then work with
Morgan Stanley. Fried Frank became one of the three dominant firmsin the takeover area.

You mentioned Gulf and Western being a serial acquirer. Was it the congomerate
movement that was pushing alot of this?

Yes. Therewas ITT, Gulf and Western and Rapid AmericanN these companies were classic
congomerates.

So you were representing Gulf and Western?

Yes. | didn® do that much work with Gulf and Western, but Gulf and Western was aclient
of the firm, and so was Rapid American. Lazard and Loeb Rhodes were bath active in that
business.

Now, the Williams Act. That was around @8N |ate @&0s.

Right. @8, | think.

And the SEC, of course, is gaingto be heavily involved in that.

Right.

Do you remember what was gaing on at that paint? Did youtak to people at the SEC
abou what was happening?
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| was onthe SEC Advisory Committee on Corporate Disclosure. | was also amember of
an NASD committee on new issues. | worked onthe American Law Inditute project on
securities reguation, led by Lous Loss, and | was on the board of the American Stock
Exchange.

How did you land that spot onthe SEC advisory committee?

| dondknow. | was asked acoue of times to go back to the SEC as a Commissiorer,
near the end of the Nixon years, and when Ray Garrett was the Chairman, but | didn®want
to dothat. | wasinteractingwith the staff, in handing disclosure documents and
interpreting new rules that were dealingwith the takeover phenomenon

Some folks have portrayed the SEC as bang dow in that area, showing a strange lack of
interest. Was there any sense at that paint thatN

| am nat clear what they should have been doing. The Commission promulgated many
reguations set up aspecia branch to deal with tender offers and utilized enforcement
efforts when though appropriate. Chairman Shad set up an advisory committee to focuson

approprate regulatory concepts.

Well, let@ talk abou that corporate disclosure advisory committee alittle bit. You don®
know how you gat named for it; but what was your mandate?

Al Sommer chaired the committee. The focuswas onintegrating disclosure requirements
so wewould have amore continuousdisclosure stream. Milt Cohen was a pioneer, and
wrote afamousarticle onthe subject. Continuousdisclosure is what the Commission has
been working onfor amog forty years. We are getting closer, for example, by reducing the
burden on offeringsfor seasoned issuers.

| wasjus wondering if you had any recollectionsof the meetings what the tenor was at that
pant.

No, | don® have any specific recollection. | think Marty Liptonwas on the committee with
me, aswell as Warren Buffet.
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And a the same time, you®e daing mergers and acquisitions
Right.

Did it taper off in thelate J0s?
No. It didn@ redly taper off urtil the late B0s.

It sure didn@® taper off in the early B0s.
No, no. It wasthe late B0s, early ®0s, it had a downward trend.

Well the disturbing thing about M&A in the early B0sN mid-eighties, of courseN is how
it@ bang financed, with junk bonds and thingslike that.

Why was that disturbing? That iswhat isgangonnow. No onenow findsit too
disturbing.

It was ardatively new phenomenonat that time.

It was. Usingleverageis not a new phenomenon but usngit in the scale, scope and
purpose was new. But it& nowembedded in our financid system and somewhat more
disciplined right now than in the past. However, dange signsare cropgng up.

Therewas alittle bit of new interest from the SEC at this paint, with John Shad settingupa
groupto examine takeovers. Do you remember any sense that this was gaingto change
something kind of like with the Specia StudyN the idea that, @h well, they@e looking at
theindusgry now. You know, will thingssomehow be different once they®e done?O

| did nat think that there would be radica changesin the structure. Thefinancia areais
very fast-moving, popuated by imaginative indviduals. Sometimes the latest
devdlopmentsN derivatives, tender offers or hedge fundsN  have to settlein before the
government can begin to first understand evauate, and determine whether to and how to
reguate. Inthetakeover areg in generd, the essence of what the SEC is focused on has
been, as dways, disclosureN to make sure that the materia information, whether it is a cash
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bid orastock bid, isavalable. At the same time, the Commission has interjected itself into
substantive areas more than it has in other areas of corporate activity, for example by
specifying the time period that atender offer has to be open, by restricting market activity
durning thetime atender offer is going on, and by requiring uniform pricingin the offer.

Arethesein the form of rules?

Yes. Thesearedl rulesthat the SEC has adopted over time. In my view, this activity is
undestandable and has nat impeded activity. Some rules had unintended consequeances; an
exampleisthe so-caled best price rule which essentidly requires a bidder to pay the best
pricefor al shares during thetender offer. Acqurerswereinhibited from utilizing tender
offers because of fears prompted by afew court decisions that compensation payments to
executives coud be payments for stock. The SEC, throughrule-making, has essentidly
dleviated this problem. Asaresult, tender offers are ontherise again. Basicaly, the SEC
has notinterfered with the acqui sition movement.

Why do youthink that is?

Acquisitionsare avehicle for people to monretize their investments, as an dternative to gaing
puldic. Reguationshould nat intervene so longas certain basic rules of investor protection
and fairness are being adhered to.

One place the SEC has gotten alittle bit involved is something | think 1@ like youto
darifyN isthisidea of one share, onevote and having rules as to different classes of
shares.

Right. The SEC has noteiminated disparate voting. The Commission has placed
limitationson the circumstances unde which it can bedore. The results were achieved by
putting pressure on the exchanges to adopt restrictive rules.

S0 in some sense, the SEC did put some pressure on.
Yes. However, multiplevotingis notan acquisition activity so much as afundamental

governanceissue Here the Commissionis obvioudy very involved throughthe proxy
rules, throughdisclosure and throughjaw-boring. Genedly, the SEC influences corporate
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conduct indirectly: take executive compensation. The SECG new rules are designed to
provide more, and more meaningf ul, information on executive compensation. GBunlightO
can have arestraining effect. We arein a different environment now, where the CactivistsO
aretryingto effect structura changes such as sharehdder access or mgjority voting.

| have ore big question | want to ask you, by way of closng out. 1t@ fairly common, the
patern of folksworking for the SEC early in their career, and then going onand daing
something elseN maybe coming back, maybe notN

Right.

Looking back onit, how did your experienceN at afairly youngage, working so closeto the
top of the CommissionN how did that affect the way your career went, and the way you
look at the work you do now?

Being at the Commission was an extraordinary opportunity to work at an agency for which

| have enomousrespect, and at alevel of responsibility andinterest that was truly
gratifying. The staff was terrific and the camaraderie at ahighlevel. We were nat subject to
the skepticism and distrud that now prevails anonggovernment officids. That distrus B
expressed in terms of requiring open SEC meetingsbwas nat warranted in the case of the
SEC. | look back with fondress and pride that | was a part of an ingitution that | think
functioned with the primary goal of workingin the puldic interest.

Did you stay in touch with Bill Cary?

Yes

Did he go back into practice?

No. He continued to teach at Columbia. He did become of couns at Patterson Belknap. |
taught some classes with himin corporate law.

Did you ever tdk abou old times with him, a the SEC?

| don®know that | did that, but | still see Katherine, hiswife, periodicaly.
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|'s there anything that we haven@ talked about that you recall, that standsoutin your
memory abou your time there?

It was chdlenging and exciting, and very enjoyable to be part of a group of committed
indviduas whowere redly balanced and focused.

Well thanksalot for takingto me.

My pleasure.



