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I am deeply grateful for the opnortunity to narticipate in
thie masting. The community of feeling betwsen members of our
prnfﬂsaiqn is such that gatheringe of this type are interesting
and 1nstyuctive to those in judicial sa:viﬁa_aa wall as to thoss
in pfﬁ&tina. This alone would causs ma to be gratefol for your

invitation; but I have further reamons, UYarion, where you meet,

13 my dirthplace and was the theatre of moet of my aotivities
untll I was twenty-five, It wae hexre that I came to the Bar
and entered the practizce, It was here that my father came to

the Zap 33 years before and pursued hls profesalonsl work for

fifty years. It le here that my mother, always to me & guar-
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dlan angeal and an inepiration, ie now enjoying an unusual span

[

\ of 11fe, And it was on the spot where you now aro meeting that
my maternﬁl grandparents lived and always nade ma more than wole
come, Thus the sﬁrraundlnga have a speocial eppsal to me. feg-

-idencé and activities slaowhere; even though for a long period,
have nelther altered my atiachment for Harlom nox diﬁmad ny in-
terest in the Bar of thle county or that of this State,

The saying "Born a Hoosier, always a livosier!‘oxpresses a
practioal truth., Let one native of the Stata meet another,
whether on the Pacifio Coast, in the Rocky Mountains or on the

Atlantio Seaboard, and they scon will ba on terms of amity and

voloing thelr attaohment te the nativse haath, i
In exprosaing gratituds for your invitatlon and for your

1
{ ' genaercus reception, I am not unmindful that your purpcse 1n !
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both is prinarily to hanor the ingtitution of which I a4 g

| menver, and secondarily to extend to Mg same avldence of

your friendship end good will,

You well understand that thars le pronriety, on an seca-

slon like thieg, In ny avolding matiers mhich are controversgiel,

even thoust of ~racort interest and adnitting of discugsion by
! others, After thinking of nogsible subieecta, I have concluded

io sveak of the Sunreme Court of the United States, 1 shall

attennt no ewlogy, but sihall prefar to speak briefly of the
creation of the Court, its function in our gysten of govern-

ment , it2 present Jurlsdictlon and how ltg work is done,
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The distinguishing features nf our natlional econstitution

)

are, first, that it contemplates a dual Byatem of zovernment -

I one natlonal and the pther atate - sach with a distinct sphem

and gunreme within that sphere; and, secondly, that it vests

the thrae gzreat powers of the natlonal government - legialativae,

executive and judieial - in peparate departments, ssch rela-

tively indenendent of the othars, Partlcularly deoes it avince
2 Purpose to clothe the judicial department with the largest

peagible mensure of independence, The need for thisa is ade

mirably reflected in the following statement of Woodrow Wilson
in hia boak on conatitutlonal yovernment:
"It 1s clezr beyond z11 need of expoeition that
for the definite maintenance of constitutional under-

atandings 1t ia indisnensable, alike for the preser-
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is reflected fn two of his letters.

vatior of the liberty of the individusl snd for the

preservation of the integrity of the powere of the
government , that there ghould be some non-polliticel

forum in which thoae understandinge can be irpsr-

tially debated and determined. That forum our courte

supply. There the individusl may apesert hie righte;
there the povernment must ecoept definition of ite
authority. Thers the individuzl may challenge the
legallty of governmental action and have it fudged
by the test of fundamentsl principles, and that test
the government must abide; there the government can
cheock the too aggressive seli-asgertion ef the ine
dividnal and establish 1ts power upon liner which
nll cen comprahend and heed, The constitutional
powers of the courts constitute the ultimate safe-
guard alike of individuel privilege end of govern-
mentrl prerogative., 11 1e in this sensge that our
judioiary ie the balence-wheel of our entire eyelem;
1t ie mesnt to maintain that nice adjustment between
individusl righie and gnverﬁmental powere which con.

atltute political liberty.*

The view enterteinad by Thomae Jefferson in the heginﬁing

written Merch 15, 1789, he eald: "The executlve in our govern-

ment 1e not the sole, it 1g soarcsly the prineipel, object of

w3

In one to Jemes Hadison,

aday
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0y Jealousy, The tyranny of tha legislature ie the most
formidable threat at present, and will be for many years,
That of the executive will come in ite turn, but it wil}

e ab a Temote perlod”, And in one to A, Stuart , written
Jecember 23, 179}, he guld: "Render the Judiciary respnscta-
ble by every noseible neang. ®* ® © Thia branch of the govern=-
went will have the welght of the conflict on thetir handa,
taoause they will be the last appsal to reason,

Alerander Tlamilton'a view is shown in the Tollowing

ZRoerpt from one of his DAparg:

"the EXecutive not only dispengee the honers,
but holda the sword of tha community, The legig-
lature not only commande the nuree, but preseribes
the rules by which the dutias and rights of avery
oitlzen are to be regulated, The Judiciary, on
the econtrary, has no influence averp alther the
gword or the purse; no direation sither of the
strength or of the wealth of the gooiaty; ¢ = »
This simple view af the matter suggesta agveral
irportant conaeguencea, It provesa lncontestably
that the judielary ie bayond comparison the weakeat
0f the three departments of power; that it can

nhever attack with suecsss sither of the other two;

and that all possible care 1a requialte to enable
it to defend 1tself against their attacka.

—the
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The complete tndependence of the courte of ‘
justice is peguliarly essential in a limited Con- |
atttution, By a limited Conetitutio-m, I upderstand 1
one which contalus ceriain specific sxceotions to }

the legislative suthority; esuch, for instance, as

that 1t shall pasas no bllls of attainder, no &x
poat facto laws, and twe like. Limitationa of this

¥ind can be praserved in practlce no other way ithan
| through the medlum of courtz of Justlice, whose duty

it nugt be to declare all acta contrary to ihe mal-

i1 fo3t tenor of the Constitution void, Without thls,

al]l the ropervations of particular rights or prive i
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{iloges would amcunt to nothing,” :

The Jonstitution, although enumersating the powers of the
national government and thereby recognizing that all other i
powers are left with the several Stntea or with the psepls, j'
distinctly antilcipates thet the patlonal lagiaslature may |
excoad its authority and alsze that atate lagislatures may !
disregard national lawes; for 1t prescribes that tha Constl.

tution, and the laws of the United States made "Iin pursuance

thersef® and all treatlec made "under the authority of the

United States" shall be "the suprema law of the land", any-

thing in the "comstitution or laws of any State to the con-

trary notwithstanding', 1In other words, a natlonal statute

e i =

or treaty becores nart of the law of the lsnd only whers 1t

~>= f.




jamade in virtue ¢f e natlonal power; and & state enactment,

or even m provision in & state cometitution, cen have no force
ghere it conflicts with the nztional comstitution or with &
national etatute or treaty mede in virtue of a mational power,
By wav of providing eonropriate tribunals fer the defer-
mination of controversiec arislng out of situmtlons euch as
have been deseribed, and octher controversiea of national comn-

cern, ag aleo oaees arieing under the penal lawes of the United

Stetes, the Congtitution makes provision for a system of natlonal

sourte, Omne eection declares that the judioial power of the
United States shall be vested in one supreme court and in such
inferior courte ag the Congrese may from tlme to time eatablish,
Another seotion provides that the judlolsl power shall ex;énﬂ to
a1l opser in lew or equity zrising under the Constitution, laws
er treaties of the Unitsed States; - 10 all cpees affeoting am-
bassadors, other publiec minieters end consule; - to gll casas
of admiralty and maritime jurisdiction; - to controversies to
¥hich the United States ehall be & parﬁy; ~ {0 controvereies
between two or more states; - between one etate and ciiizens

of another, if the sult be brought by the state; - between oit-
izeng of different statss; - between citigene of the came state
¢laiming lends under grants of different etates, and between &
Btate or the citizene thereof and forelgn states, citlzems oF

tubjects, And still another seotion dsclares that 1n all czees

L -
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‘Bislons of state couris and subordinste federnl couris in

effecting ambassadore or other public minlestere end oonsuls,

and those in which & state ehell be & party, the supreme court
ehall have orlgingl jurisdiction; and in all of the other cason
before mentioned that oourt ehall have eppellate jurisdiction,
with such execeptions and under euch regulations &k the Congresse
shell make, -

- The provieion defining the original jurisdiction of the
Supreme Court 1 self executing} amnd that jurisdiction can be
neithef snlarged nﬂ.!' diminiched, But in other respects it

rests with Congreee to dietribute among the natlonal courts,

"]

the jurisdiction which ie possible under those provisions,
1f Congrese repalns eilent reepecting eny elaee of caees

there described thet claes for the time being falle without

the oognizange of the national tribunals end may be dealt

with onivy in the state nnurts, Kot only so0, but, under the

clause deplaring $het the appellate jurisdlotion of the Bu-
preme Court ehall be subjeet o such exoepilones es Eungieas
way make, it 1e witkin the power of dongresa to contract that
Jurlediction by aliminafing casss falling within sowe of the
nlassgé degeribed pnd thereby giving fingl effeuf to the den
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The reasons for permliting cases affecting ambassadors,

other publle minlseterc and consules to bs origlnally droushi

—
L

in the supreme courd erise out of the speoisl etatus of these
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forelgn representatives: but there are very few cases of this

claeg, The reasone for permitting eults in which a state ig

& prriy to be originally brought in the supreme oourt arise

out of the fact that it does not comport with the dignity of
& state elther to gubjeet iteelf or %o be subjected to the
Juriediction of & court of esncther state, Cases of thie

¢lass usually preeent important gueetione gand at times ere

_difficult of solution., But there are ot many of them -

probably four or five sre begun e¢sch term. I reczll two
that were argued three times before a finel decision wae
glven, Another involved a controversy over a boundaery, the
area in diepute being within an extensive oil fieid. The
gontroversy hed become acute befare the suit wee brought,
each gtate in turn having driven out of that areg sll persous
claiming under the pther state, For the bettsr protecticon of
all who were concerned the court mppointed a receiver of the
aroa in dippute and through him conduoted the oll operations
until &t ecould be determined to which etate the sres belonged
and wvhe was entitled to the proceedes of the oll operatione,
The proceeds of the oll taken out by the roceiver amountad
Yo upwards of thirteen mlllions and gfter a declelen was
given were peld to those who were found entitled to them,

The eppellete Jurlediction of the Eupreme CQourt az now

defined enables 1t to review final decleions in the gourts

¢ r— '
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¢f laat resort of the eeverzl steies in all vaser involving

federal questions; declsione of the several Circuit Courts

of Appeale, of whilch there are ten; decleions of the district
gourte in limited classes of importent oasges; decisione of
thﬂ1ccurt of Customs and Patent Appaalgﬁ?the Court of Appeale
for the Distriat of Columbia, the Court of Claime, and the
Eupr9mﬂ.ﬂaurt of the Philippines,
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The time originally fized for sesking an appellate review

in the Bupreme Court wae five years, We now would regard that
a® a very liberal provieion. In 1872 the time wae reduced to
§wo yenrs; and in 1925 it wae reduced to three monthe in gll
cages, excepting ihose coming from the Supreme Court of the
Philippines and e to them it wee fixed at Bix months, Ain
additionzal slxty daye may be allowed in pome cases, but other.
wise the limitation ip unescepable. TYou may be interested to
know thet einge the shorter limltation has come to be widely

understood 1% ig working well. Litigants conform to 1t and

there are relatively few spplications for addttional time

under the eixzty daye clauee,
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Up to 1914 judgmente of state courts of last resert could
be reviowed in the Eupréﬁe Court oniy vhere a federal right
asgerded In the state court ﬁas_daniad by 1%, but in that
jéar the ptatute wae eo changed that a review could be had

ae well where the right wae susteined es where 1t was denled,

For & long pericd the prescribed modes of ebtaining &

fevier in the Bupreme Court were by writ of error and appaﬁl =
& wrlt of error in all cases comlng from state courts snd im

eotions at law coming from the eubordinate federal courts,

end an eppesl in equity and a2dmiralty csees coming from thﬁ

latter. Recently the writ of érror has been abolimhed gnd

an gppesl operating in prepleely the same way hae been pub-

rm.rﬁ
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slituted in ite place. The change is In name only, not in
substance, But it hae adventagee in thet 1%t relieves 11t{-
gents frow disastroue diswiseals which formerly attendsd a
mistake in taking sn apperl where the appropriate oroocese
wae a writ of error,

Bow there are but two modes of obtaining & revievr ip
the Supreme Court, One is by apneal and the other by peti-
tlon for certlorarl. An appeal from = atete court of lact
resort may be had only where there ig dravn in question in
that court the validity of a tresty or siatute of the Unjted
Etates and the declslon 12 agalnet 1ts validity, or where
there le drawn in guestion the wvalldity of & state statute
beocause of repugnance to the Constitution, treaties or lawvs
of the United States mnd the decision 1g in favor of its
velidity. In other caees involving a federal right a review
¢an be had only upon petiticn for certierari, and for the
purposes of that mode of review 1t 1s enough that the fed-
erel right ie involved and is determined by the etate court,
and iz immateriz) whether the decision 1e¢ in favar of the
right or against it,

Judgmente and decreee of the Cireuit Courte of Appeale
may be reviewad on apoeal in the Supreme Court in caces where
the validity of = state statute i dravm 1in guestion begause

¢f repugnance to the Uonetitution, treatles or lawe of the

United Stotes and the decipion ie ageinst its validity, In

=-11-

ssafue’y Jo Ledqi] ‘umsiang Jdaasnoely aq go SUQ13) 07 L7 wod f paanpoaday] |

—-_— —— . amim -

!

:




o ar e e A ke ke T, A Ll =

other paees s review mey be had only unon vetition for per-
tlorari.

A review upon direct appesl from s district ocourt to the
Bupreme Court mey ba had 'in g limited olmee of opses ususlly
involving important guestions and in some¢ instences requiring
the participation of thres judges in the hearing in the dig-
triet court, charwike judgmente and deorses of the dimtriqt
courts are reviewgble only in the Cireult Courtes of Appeals
8eve mg the Supreme Oourt upon petition for vertlorart nay
grent a further review, Deoclsions of the Court of ﬁppeélﬁ
of the District of Columbias, the Court of Customz and Petent
Appeale, the Court of Olaime ana the Supreme Oourt of the
Philippines ars revigwable only upon eeriiosirari,

Where an appeal le sdmlssible 1% may be allowed by &

#ingle judge - either a judge of the copurt renmdering the dew

‘olelon or 2 fuetice of the Bupreme Court; but a petition for

tertiorari can be allowed only by the Supreme Court.

_dif_i;
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The use of a petition for certlorarl ae & mode of in-

voking a reviev in the Bupreme Court origluated in & limited
wsy with an act of 1E91, Otner scte from time to time en-
larged that use; and an act of 1925 prought it 1o ite present
enlarged fleld of operatlen. The plder modes were clogging
the dosket with ceses which ln reason chould not be there,
gtther becanse they obviously weIe rightly decided by the
ocurts from which they cams or because they were plainly
putpide the jurisdiotion of the Sypreme Court., Thie olcgging
of the docket tended to dsfer the congideration of casesn
rightly ¢elling for oongidaration and also to eNEOUTLLR T~
gort to .oppellate proocees merely for purposes of delay snd
of embarrassing succeseful 1ltigants in enforoimg faultless
judgments and decrees, It was to obriate these feulte In
the older modes that the new ene was brough$ ints play.

In mctual praciice the pstitions for pertiorari with
supporting end opposing briefe, all of which aY¥e ragquired
to be £iled within stated Tessonable periods, are regularly
eubmitted te the Oourt through the CUlerk. Thess peperé BYE
tﬁen examined by the severs) members of the Court, each bb-
inpg supplied with & met for the purpost, and at the Saturday

gonference @ach ¢ace 1e oalled and digoupsed and by & vote

dsee presents questione which are elther new or debatable

of the gonference the petitlon ie granﬁe& or denled, If the

|
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and the cage be otherwise within the Court'e jurlisdiotion the

petition is granted #o that the gueestions may be heprd et the
Boar, But 1f 1% plainly appesrs that the case 1s not witkin
the Court'’s juripdiotion or thzt the decision below 1s plain-
1y right the petition 1e denied, Doubts where there are such
are resolved in favor of granting the petition, In this way
much delay and expenee is saved to litigants, the Gooket ie
kept free from pases which have no place there, other gaoeesn
roquirling the Court's attention are hoard and determined ﬁith
ressonable promptness, and the tendency to resort to appellate
proceedinge for mere purpoacs of delay le diessurazed, The
rew eyetem with 1ip enlarged peoope hae Beoan In operatica since
1925 and by remson of L{ts edvanteges the Court 1e now more
hearly current with ife work than 1t hae been at any time in
many yeare. Without pdvancement caegep are now reaohed for
argument wlthin sbout elx months efter they sre docketed,

The members of the Court ere all agreed that the new syetenm

le & grest lmprovemant over the pld and that it works to the

real advantage of litipants.

.
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1 turn next $o the consideration in conference of comee

a0 gpenersl on the merite. Every Judge goes to the conference
prepared to express hie views and to vote. Oases are eepa~

4 yatoly called and discussed. The diecuselon begine with the
ghief Juetice and is continued by the othere in turn, The
Meouseions ere full, frapnk end open and ell that is szid is
glven attentlon, Nothing requliring attention is neglected.

At the conclupicn & vole is feken to determine what the judg-
ment shall be. On the evening following the cases voled on
are acsigned by the Chief Juectice %o the eeverel Judgse for
the writing of opinione, save that where there 1s a division
and the Chicf Justice 18 it the minority the asesignment e
made by the senlor Justice in the majority, ¥hen the opinlone
are prepered they are put in printed fnrm by the court printer
end then distributed emong the members for eriticlem and sug-
gestion, The result is reported to the mext conferemce and
+f the opinion be approved the Justice writing it 1s lnetrug-
ted to deliver it on the suecceeding Monday., If any Justice
oxprecees & wish to diseent opportunity is given, A1l oplnlont
are subjected to gereful secrutiny, and critigiem is both wEl-
opmed and coneidered, As with cther gen, the judgee are not
infoliible, but they strive to do their work well. Unanimity
of opinion is very deslyeble and is always sought, but never

gt the pacrifioe of strong conviction, Whatever may be the

15
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.ffact upon public oplnion ot the moment, fresdom to dipeent

ip cepential, beceuse what muet ultimately eustain the court

{n publie confidence 1g the charsoter and independence of the

judges.
When w

the thousande of 1ts deoisiona, the
t, the fact thet it is oerry-

e consider the 140 yeers of the court’s setivities,
difficult snd complidated

questions with whioh 1t hes deak

the hepviest burden of severd work that falle %o any in-

ing
and the fect thet 1t has come oub

gtitution in the country,

of periode of criticien wlth its intepgrity thoroughly recog-

nized snd vith & high ptand

replize that this is due to the 1
freadon of the judpes from peiiticel

1np in public confidence, wo mied

artiel manner in which the

wark ig done gnd to the

entanglenente, Q8 yell ap to their lesrning ae judges,

=16
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The Supreme Court hae had emong itsg meémbere many great

Jurists, énong them the late Chier Juetice Taft, who tn Tecent

Yeers has been the mogt loved citizen in the land. But none

has been greater than John Marehaell. He became Chief Sustige

in 2801 ang served in thet high offioe unt1l 1835, & period

of 3% years,
At the time of hip seleation the government under the
Conetitution had been in exlstence but 12 years, That 8y

tém wae pew in the seisnce of government, end so wag the

provision for the Bupreue Court. 4s yet only three casec

involving the construction of the Constitution
the attentlon of the Court,

had engaged

Thet cubjeet remained practi.

cally en open field. " To some the neg eysten avpeared dig.

oordant znd wnworkable; and predictions that it muat be
glven up vere not infreguent., fThe eituation ealled for the
uelaut;on 0f a master mind to head the Oourt, MHarghall wae

choeen, not agcidentally, but becsusne he was epecially equipped

for the task, ¥He hac witnepased the distressing oconditions

wvhich followzd the Revolution; bad meen the Confaederstlon of

1781 riee &nd aporoach ¢igeolution; hag participated in the

dsbates which resultes in the ratifisation of the Constitu-

tion; and believed that 4¢ wag not o tewporary expedient to

meet the pevtioulay ne2ds of that day, but 2 great gharter

fremed by earnest ang far-goeing patriote, deliberately

~17=
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r;gtlfi&d, and designed to establish an enduring repreeentative

forn of government, Difficult as the task eppesred, Marshall

§ 712106 to the President's cell.

Pne Tesult i now & matter of hietery, Judges, lawyers
and laymen unite in praisinpg hle work end in according to him
the firet nimce in the judiclal snnala of the eountry. In &
serieg of oninions epreaé over his 3l years of serviee, and
merked by puperier lucidity of statement snd irresiptable
laegic, he expounded the Conctitution in a manner which dis-
nleys it as a concordant snd workaeble charter of government

happily adepted to our chenping gituztion and needs — a charter

rhigh recognizes the reepective spheres of the Mation and the
geverzl States, forbids encroachment by either on the ephere

of the other, aocordéd squality of right vefore the law to ell
regardless of gtation or creed, nrotects persons and nroperty

zgainst all purely prbitrary governmental sction, whether na-
tionzl or etate, sBCUres to every citigen the largesi méasure
of liberity pangletent with orderly government and the Tightse
of others, and lodges in the national government ample power

to sunorens domestic jnsarrectlon, repel invasion and eeoure

regpect sbroad,
A discuepion of the dseleions of the great Chief Juegtioe

would detazin ue $0o long, But 4t should be seid that the

composite of vie work has withstood the tests of almost &

. |
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century of experlence and reflection, and now commandg almast
universal admiratlion and reapact,

In the period which hag intervensed the country's Prograsa
and development have bean marvelous. fould that he goula be-—
hold them! At the conclualon of his service there were 24
Jtates In the Unlonj now there are 4, Ths population then
vaa 15 mllliona; now 1% ta 120 millions, excluding insulaz
nogsaegsiong, Thosa changes are but typleal of othera, th
the changes there hag come a great Inersase in the work of
the Court whiech he so mich adorned. During nis 34 years of
service the reported decislong filled 30 volumes; while tha
deciaions in the last 20 voara 111 79.

A gtudy of tha career of thias preat msn diaclozaes that
he revered - aye, lovad - the Constitution., ¥He called it a
Racred instrument, It wam thig reversnce wvhich led hip to
accapt the Chief Justiceshin and 4nspired and Bustainad him
in Axpounding the provisions of ths Constitution and digplay-
Ing 1ts merits, ila gave his best energlez to the work , nut
hlg very eoul into it; and he did this to the end that the

Constitution might bs preserved as the charter of 3 Tenre<
sentative government, both stpble and free.. I am surs you

Joln me in belleving his affection waa dazervedly bestowed and
hiz energieg rightly out forth,
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