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Joseph P, Kenqedy, Chairman, 
Eecur i t ies  and Exchange Comission,  
hasMngton,D,C, 

T have your l e t t e r  of July. IZdh w r i t t e n  i n  response to 
my letter) to you of July 10th w i t h  reference to your l e t t e r  t o  
Senator 'itheeler e r l t  l e i s i n g  the publf  c uLiZi ty bill as passed 
by the Mouse, 

I have such a Mgh regard f o r  you and the splendid Job 
you are doiry: tbt i t  i s  upleasant f o r  me to differ with you 
on this matter, do so only i n  Jus t i ce  Lo our Cornittee who 
worked so tfselessly ~ i S h  a complex and difficult ~ r o b l e m , a n d  
to the mernbers of the &use w h o  apy3roved and r a t i f i e d  our work, 

The i s s u e s  a r e  of g r e a t  i ~ p o r t m e e  t o  the connlry, It i s  
on ly  Lo make nore clear t h e  d i f fe rences  tha t  exist between the 
House and the  Senate b i l l s  t ha t  j u s t i f i e s  ay w r i t i n g  you again, 

'Xou say the House b i l l  furnishes "no effect ive  standard 
t o  guide the Comiss ionf l ,e tc .  In  ray letter'of t h e  1 0 t h  say 
that  if " b e t t e r  standards e m  be deFined,I would welcoze thenR, 

Tf the emphasis i s  only on the a d j e c t i v e  n"effectiveft  t h e r e  
does  no% seem much Lo w a r r a t  a reply from rnne on this point SOP 
it, is r e a d i l y  admidled that you h ~ e  a perfec t  r i g h t  t o  yous 
opinion as t o  the f fef fec t ivenessf '  of %he s tandard,  

But when you go to t h e  country with  the  flat statement 
t l ~ t  '%he phrase ' ~ u b l i c  interest-is not defined i n  the  Mouse 
bill", and t h e r e f o r e  express your mvehement" op in ion  tha t  See- 
Lion eleven i s  nmsst unfortunatefl, I ~8.m bomC to disEgree.Sec- 
tion l(b),toge.t;her with subseet ion (c) of the  sane section, is 
clearly in substance and legal a f f e c t  a d e f i n i t i o n  of t h e  pub l i c  
i n t e r e s t ,  This d e f i n i t i o n  may no t  fill your s p e c i f i c a t i o n s  of 
what it sfaouid be,but that  these  is nnoff d e r i n i t i o n  i s ,  I repeat 
again, " e n t i r e l y  Enbecurat etf , 
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Surely you do not; reqad.re some eagy-book elanse as,RThe 
term tpabLf c i n t e r e s t '  3. s de f ined  to ~ ~ e n n " , e d z , ,  e t e .  , o r  i n s i s t  
that a definition E s  only a definition if I t  appears in t h e  
3ectioi.k bearing the (aaptlon fW~' I :<f iTSIJ 'S1f .  

Nor do I assume thkt you aroaLC requ i re  such stendar?s f o r  
abinistrative action as the legislative fiat,nnll holding eon- 
panies  shall be liquidated and the Comissian sku13 execute this 
mandate", o r  i f a L 1  holding eom~anfes beyond the f i r s t  degree s h a l l  
s u r ~ e n d e r  t h e i r  charters",  or  "Com2ang AI3C! s h ~ l l  keep sabs id iary  
com2tlnies D and E and sell companies F and 6"'; o r  VCornpany MHO 
s b l l  be dissolved and Caapany XUZ s b T L  not  be dissolvedn, 

Such Leg i s l a t ive  standards wonld be meff ective" but they 
aazld not be int,eJLigen-t. One holding csrnpany system in " ce  sec- 
on& degree rrtight be operated honest ly and e f f i c i e z l t l y  i n  the pub- 
l i c  laterest ,  yak be decreed ts die,  and another company in the 
first  degree be comuted f o r  Zffe, hov4ever dishonest and in- 
efficient, 

''Off with t h e i r  heads" might be a boon to Comnisslone, but 
death La investors, c o n s u e r s  a d  employes, 

The quest ion is really whether Congress i s  capable of setting 
up d e f i n i t i o n s  and standards of intelligent discr fmlnat ion  between 
w b t  serves the p u b l i c  and what e x p l o i t s  the public. 

So 1st us  explore the b i l l  once more f o r  definitions and 
standards of the publ ic  i n t e r e s l ,  

It is an axiom of the l a w  that courts  and administrative 
agencies w i l l  examine the tffour cornersq of an kc t  to ascertaih 
the legislative w i l l ,  For exmple, GMef Jus t i ce  Hughes recently 
said,  nXe examine the  context t o  ascer ta in  i f  it fu rn i shes  a 
d e c l a r a t i o n  of pol icy  o r  a standard of action whi.ch can be deemed 
t o  r e l a t e  t~ (a ce r t a in  section) and thus t o  imply what is not 
there  expressed". And f n  the same case Jvstece Casdozo v~rote, 
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"I deny that  such 3 s d a d a r d  is l ack  ..... &here t h e  ~ ~ e t  aP th  
a l l  I t s  reasonable iinplhications i s  considered as a r v & l e f t ,  Panam 
Nefiaing @o,v,Rya,293 U,S,388,Lhe "EZst Oil" ease, Laws are i n -  
t e r p r e t e d  i n  the l i g h t  of t h e  e v i l s  sought t o  be remdied, 

In the o r i g i n a l  d raP t , in  the  Senate redraft ,  and in  the  
Efoase r e d r a f t  Line p h a s e  ($necessary o r  ap2sspr i a t e  i n  the publ ic  
i n t e r e s t  o r  f o r  the i n t e r s s t  o f  intresloss  o r  eonsumersfi appears 
wi th  almost save l eng th  frequency, Y e t  definltfoxrs are not  a t -  
tached t o  each sf these pkutiases ivhenever they appear,whether i n  
Section L l ,  o r  elsewhere, nor do 1 suppose you requ i re  t h a t  t o  
be done, 

So w b t  i s  the tipublic I n t e r e s t " ?  It is  t o  be fomd by road- 
ing %he e n t i r e  bill., tb Legislative hearings and repor t ,  the 
hehrings and r e p o r t  of t h e  Federal Trade Comissisn,etc , ,nnd 
particularly by reading Section l of the House bill to w k n i ~ h  I 
have already referred,  O f  thslt sec t ion ,subsee t ion  (b), ( I ) ,  ( 2 ) ,  
(3), (4), (5) and subsect ion (c) are  most important. 

So t h t  those who nag care t o  read onr correspondence may 
follow this d i s e t l s s i ~ n  anore i n t e l l i g e n t l y  1 an attacMzzg these 
s s e t i o n s  aa a past s c r i p t ,  a 

Let u s  now e x m i n e  your l e t t e r  a t h e  l i g h t  of Lkzese pro- 
v i s i o n s  of the  &use bill, 

You say wi%h respec t  t o  these provfs9ons,f~TMs r e c i t a l  of 
i n  de te rmbing  the nature and seo2e of  

vfMck the C ~ m f s s f ~ n  is authorized 
Lo make i n  order t o  ~ s e c - t  abuses x i t u n  l imi ted  and spec i f i ed  
f i e l d s "  , 

It; i s  c l e a r  Lo me t h a t  i n  saying t h i s  you a h i t  t h a t  you 
are vvrona i n  sta"cing l f t l n %  p h a s e  "puba$ie ~ t e r e s L t  I s  not de- 
f ined  i n  t h e  &use b i l l " ,  because your statement i s  an adarnission 
that the npublie Lntersstfl is def5ned for %he purposes of t"ne 
provis ions under a u t h o r i t y  of which %he rules and regu la t ions  

4 o which you refer are  t o  be made, snd by reason of Sectlion L 
c) , iE it i s  defined f o r  those provis ions  it i s  defined f o r  

Sectfan 11, 
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It may be t h h t  you intended t o  say that  t h e  l e g i s l a t i v e  
p o l i c y  thus  declared bou2d be @hel>ful"  t o  t he  Comfssion in 
determining the  r a l e s  a d  r egu ia t lons  Lo be prescr ibed % i t h  re- 
s p e ~ t  to the dozens of c&ses where the term s i n  the public  in- 
Leres tn  apgears, but would not be nhel-~fulf l  in  See t ion  Il %here 
t h e  tern  @in the public interestE a l so  appears, 

auL,if so, i s  yous p o s i t i o n  tenable? 

Does not Sect ion l l ( b )  of the &use b i l l p t h e  provis ion  in 
question, opesate in a l i m i t e d  and specified Pie ldpeven though 
the  p r ~ b l e m s  are admittedly diPf2euLL? The field appasent ly i s  
l i m i t e d  and s p e c i f i c  enough so t h a t  those  who wrote Section 11 
of the Senate bZZl felt able to deternine that a holding company 
system should be l i m i t e d  t o  sone geograpuca l ly  and economically 
in tegra ted  public u t i l i t y  system,and it seems reasonable t o  sup- 
eose t h a t  % competent admin%strator,like yousse l f ,  could form an 

Ll igent  judgment on the problems involved when guided by prin-  
k I a i &  dovm by Congress, 

Sect ion  11 makes it t h e  duty of t h e  Gomiss ion  after notice 
and hearlag (a day in cour t  t o  ac t  on tfas merits of each case 
r a l b r \ t h n  an a r b i t r a r y  sentence of death i r r e sgec t iwe  of the  
meritsf t o  f l l i m i t  t h e  opera t ions  of t h e  holding company systern . , , , , , , .Lo i3. sir2gLe in tegra ted pubZic utiEiLy sys%sna!f ( w ~ e h  i s  
earefu2ly defined i n  Section 2) f%except tha t  if the Commission 
finds t h a t  it i s  not necessary t o  so 1Lni.t 
the  opera t ions  of such holding company system" the Comiss ion  
s h a l l  take such action as  it f i n d s  necessaryffcsnsis tentZy s i t h  
the publ ic  i n t s r e s t w , e t c ,  

AdaiLLSng t h a t  the probLam involved i n  Section 11 in any 
case may be d i f f i c u l t ,  never the less  i n  de t e~mln ing  what i s  i n  
the pub l i c  i n t e r e s t  i L  seems t o  m e  that i t  would be a t  l eas t  
t fhelpfulw Lo t h e  Comrmission t o  go back t o  t h e  l e g i s l a t i v e  phlicy 
set  forth in ~ e c t i o q ( b )  and read again such phrases as r e f e r  to 
the d i f f i c u l t y  Lo appra ise  earning power, absence of uniform 
stmdard accounts, i ssuance  of s e c u r i t i e s  on f i c t i t i o u s  values, 
phper p r o f i t s  from intercompany trl.aslsactions, excess ive charges, 
absence of armfs Length bargaining, absence of  f r ee  cornpetitLon, 
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BiffLculLy I n  allocati-g6 e h r g e s ,  dPZ6fculby of e f fec t ive  s t s t e  
regulat ion,  caner01 t h o u g h  disposportionatelg s m & l Z  Errrrestnents 
CPyrmiding), absence of eeonomicu in management, adequacy of  
~ e r v l e & ~ e L c , , s t e , , e t e c  

Pt is very mch t o  be reg re t t ed  t h a t  the %use XntersLaLe 
and Foreign Camerce Corni t tee  did not b v e  the benefit of 
pour valu& criticis~s wtil the &use b i l l  nas befors the 
Senate f o r  a c t f sn ,  

A s  you h v e  nox,however, k t  She iavitation af Senator 
b h e e l e ~ , e r i t i c i z e d  the &use b i l l  *vehemently* make you a 
spor t ing  and good f a i t h  i n v i t a t i o n  t o  act eor~struc&ively h 
the ~ a t t e r ,  

Asrswning that  the WoPf w i " e  t h e i r  heac9sf"daeLrine is 30% t o  
preva i l ,  will you be good emugh,vuitk the b l p  of your cousnsrf?l, 
t a  &repare a d e f  i n i t t a n  of the npublic interestn and declaration 
af "sPfecLive" s tandards  which in yow JudgmenC should be in- 
corporated in  t h e  bill,and send e o p f e s ~ k  %l q q  

As 1 said in aty f i r s t  Letter t o  you, f t Z f  be t t e r  d e f i n i t i o n s  
of thf,  pubr ia  interest  e a  be drawn and be t t a r  standards oan be 
defined, I would weleome tktcsmn, 

It i s  easy t o  e r i t f c i s e ;  b r d  t o  construct.  In your reply you 
offer n s t u n g  construct ive.  

I now i n v i t e  you t o  do so, do so t o  our c o m i t t s s  
and the Ecuse of Rei.;resenti;tives, 

Ylith the Ughesd personal regards ,  I am 


