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INTRODUCTORY

This kanual is confidential, and loaned‘tq employees of the Come
mission engaged in work pertinent to its provisiomns during their employ-
ment. They are Qesponsible for its preoduction at any tiwe, It is to be
surreadered on the order of the Commission or the immedlate superior of
an employee.

The Manual was adopted after a conference in Washington on December
7 - 9, 1937, attended by all Regional Adminjistrators, £Changes in the
original form of £he Manual will be made from time to time as experience
dictates and additions are contemplated having to do with various statutory
provisioens, rules and regulations partaluning to the work of the Commission.

All employees arz solleitzd to submit 2zt any time their recommenda-
tions or suggestions for changes, additions and deietions. BSuch recommen-
dations or suggestions should be sudbmitted through the Regional Adminis—
trator, or in the case of employees at Washington, through Lhe head of
the employee's division,

It wust ve appraclated that the rules and instructions laid down in
this Manual are for the guidance of the Coumission's employees only. Ho
exposition herein of any statutory provision shall be taken as an inter-
pretation by the Commission of sucli siatutory provislon,

The provisions of this Manual superssde previous inatructions which
are inconsisteﬁt with them.

Williaua 9. Douglas, Chairiman
George C. HMathews

Robert E. Healy

Jeromne V. Prank

Joan W, Hanes

April 15, 1938



ADMINISTRATIVE PROVISIONS

1. INITIATION.OF INVESTIGATION. Yo invesiigation shall be initlated
unless authorized by the Commissiorn, the Generazl Counsel, the Director of
the Trading and Exchange Division, the Chief of the Oil and Gas Unit, or a
Reglonal Administrator, When an investigation is initiated by a Regiomal
Administrator it shall be reported immediately to the Seneral Counsel, the
Director of the Trading and Exchange Division, or the Chief of the 0il and
Gas Unit, a5 the case may be, so that a case number may be assigned, records
set up, and a search made of the Commission files.

The report of the initiation of an investigation by a Regiowal Ad-
ministrator shall contain, in addition to the names and addresses of the
persons to be investigated and the statutory provislons believed to be
violated, such factual information as may be available at that time. From
time to time, as additional persons are connected with the alleged viola~
tion, their nawmes, addresses and other pertinent data corcerning them will
be transmitited to the Commission by the Regional Administrator.
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2. TERRITORIAL JURISDICTION. Regional Administrators have immediate
jurisdiction over employees and investigatlons in thelr regions, 1Ibis,
of course, is not exclusive of the jurisdiction of the Commission itself
or, in the case of investigations, of the Division of the Commission
having general jurisdiction over the matter under investigation. 1In cer-
tain specific cases, ilnvestigations or other proceedings may be supervised
directly from Washington. 1In such cases the Regional Administrator for
the region in which the work is being done will be so advised in order
that he may cooperate in the investigation., When it is necessary for an
employee to enter a region other than that to which he ls essigned, his
Regional Administrator shall so notify the administrator of the region to
be visited, and such employee shall report his presence in such region and
temporary address to the Regional Adminisztrator.

Employees on special assignment shall report their presence in a
region and their temporary addreas to the Regional Administrator.

officlal communicatlons concerning investigations or employees in a
region shall be addressed to the Regional Administrator.

Communications emanating from a region shall be signed in the name
of the Regional Administrator by the Adminigtrator or by an employee to
whom such duty has been delegated. :

Except where special lnvestigatlons are directed from Washingtonm,
Administrators shall be responsible for the proper investigation of cases
in their regions and their approval of investigative reports shall be
indicated by their signature thercon,

In any case, Regional Administrators will be expected to obtain
information for any Division of the Commission in such manner as the
particular Division may reguest.
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3.  PROCURING INFORNATION FROX OTHER REGIONS. Vhen leads in an lnvestie
datlon require investigative activiiy outside the region in which the investi-
gation originates a rejuest shall b%e made to the Administrator of the region
wherein such activity is required to make aa auxiliary lnvestigation. ‘

Full and complete information necessary for this purpose shall be fure
nished him by either sending copies of reports previously made, or by letter,
telegraph or telephone. All written requests shall be in duplicate,

At times information desired from another region may be in the files in
Washington., A copy of a written request for such auxiliary investigations
should be sent to the General Counsel, or theMDirector of the Trading and Ex-
change Division, or the Chief of the Qil and Gas Unit, as the nature of the
case suggests, in order that the information, if available in Washington, may
be furnished to the rejuesting office and unnecessary work in the auxiliary
office avolded,

Upon coapletion of the auxiliary investigaiion at least two coples of the
auxiliary report shall be forwarded to tihe office of origin and a gopy of such
report shall be fourwarded to Washington.

Io emergencies or whan the exifjeacies of a case go reguire or when econe
omy or cowmon s2ns2 so fictate an employes of one region may enter another
region for the purpose of investigaiive activity. A copy of the report of
Such investigation should be sent to the administrator of the redion entered,

If the exigencies of a case 30 rz2quire eprrespoodence, wall, telegraphic
or telephonic, may be addressed to persons in another region, provided coples
of written correspondence and suamaries of telephoaic correspondence are for-
warded to the Adninistratoeor ol such rejgion. Copies of letters concerning rou-
tine iogquiries n=zed not be furnished,

When informstion is desireld from a puplic agency the local reglonal of-
fice should be requested Lo procure such information from the public ageacy.
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4.  COMPLAINTS TO EMPLOYEES. Complaints or violations of the law
coming to the attention of a regional employee shall be referred immediately
by such employee to his Regional aAdministrator or to the person designated
in such region to supervise investigatlons,
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5. WRITTEN REPORTS. Under no circumstances shall an investigatlion
be made by an employee without a written report thereon being made by the
investigator to his Reglonal Administrator or to the person designated in
such region to supervise investigations.
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8. FOLLONING UP INVESTIGATIONS., After an investigation is initiated
it shall be pursued as vigorously as circumstances permit. At least every
thirty days a progress report in triplicate shall be submitted %o the
General Counsel, the Director of the Trading and Exchange Division, or the
Chief of the 0il and Gas Unit as the nature of the case suggests, outlining
the work accomplished, that which is proposed to be performed, and a state-
ment as to the theory applicable to the violation. An indicauion should -
be made as to when it is expected the investigetion will be completed.

The first progress report should be made thirty days after work has
been begun on the investigation, and subsequent reports should be forwarded
at the end of each succeeding thirty day period.

Each progress report should be flled under the name of the case. Buch
reports will constltute the running record of the investigation.

‘It should be noted that these reports are not necessarily to be made
as of the first day of each calendar month, but after the lapse of not more
than thirty days from the time work was initiated or the last report rendered.

Progress reports should be Used as the basis for recommendations for
closing (where it is recommended that no action of any character ve taken),
and for the issuance of formal orders for investigation. The provisions of
Faragraph 35 should be consulted in connectlon with the preparation of a
final report recommending court or similar adversary proceedings.
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7.  DEVELOPMENTS IN CASES. The General Counsel, the Director of the
Trading and Exchange Division, or the Chief of the 0il and Gas Unit, as
ihe nature of the matter suggests, should be kept advised of important de-
veloprments in investigations and of all developmenis in other procecdings.

When important developments occur the proper official should be ad-
vised by telegraph or telephone as the exigencies of the case require.

Field offlces and employees in tire zones different from Washington
should bear in mind the difference in time between thelir city and Washington
ir forwarding such information, and in all instances possible advice as to
important developmrents should reach Washington by three o'clock in the
afternoon, Washington time.
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8. ASSIGNMENT CARDS. When an Investigation is received in a
reglonal office an assignment card should be prepared on the prescribed
form. This card should show the title of the case, the character of
the case as described below, the file number, the date the c¢case was re-
ceived in the office, the date of any Commlssion order, the persons
named therein, the name of the person to whom the case is assigned for
attention with the date of such assignment and an' estimate of the number
of "man days" which it is thought will be required to complete ihe ina
vegtigation, This estimate should be on the basis of one person per-
forming all the work which 1lg anticipated will be necessary to complete
the case, and may be described ag less than ten days, more than ten but
less than thirty days, or more than thirty days. Estimated time is to
be indicated only as to those cases in which the investigation work has
been started. '

The character of the case should be indicated as one of the [ollow-
ing classifications: Informal lnvestigation where no formal order for
investigation has been issued by the Commission; Formal investigation,
where a formal order for investigation hag been issued by the Commission;
Civil case where the Commission is the plaintiff; Civil case where the
Commission is the defendant; Criminal Reference, where the case has been
referred to the Department of Justice for criminal prosecution; Other
reference, where the case has been referred to some other agerncy, such
as the Post Office Department: Informal trading Investigatioa, where no
formal order has been issued by the Commisslion; Formal trading linvestlio
gation, where an order for investigation has been issued by the Come
mission; Margin lInspections; Prospectus Inspection and iAdversary Proceed-
ing, where action is taken by the Commission, such as stop order procecd-
ings, hearings on revocations, etc.
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S.  MANNER OF USING ASSIGNYENT CARDS. A file of the assignmeni cards
should be maintained subdivided into a2 section marked "unassigned”, sections
marked with the names of each investigative employee, and a section marked
"closed®. 1If a cas¢ cannot receive immediate irnvestigative attention the
assignment card should be placed in the "unassigned" sectlon of the file.

When the case is assigned to an employee for investigation the card
should be placed in the section bearing the name of the employee to whom it
is assigned.

When the case is closed the card should be tranaferred to the "closed"
section until the monthly report is prepared. It should then be placed in
a permanent file for the cards orn cleosed cases which should be subdivided
with the names of the employees.

While the case is active when any action is completed thereon the file
clerk should make an entry on the reverse side of the card such as "Report
submitted-9-30~37", "Investigation completed-Report veing prepared—8-30-37",
"Memorandum report for formal order-g-30-37", "Injunction granted-5-30-37",
This information should be entered on the card from the papers, forms, cor.
respondence, etc., that come to the clerk for flling.

’ Notation of statistical datﬁ, of the type sugdested by the form, de-
veloping in the case should also be entered on the card in ihe space provided.

The assignment cards can then be used as the bvasis for the preparation
of the monthly report,

The cards car zlso be used as a» tickler system for following vp the
investigaticns,
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10, ASSIGNENT OF FIELD WORK. A duplicete copy of the assignment
card may be used to aild in the assignment of field work by showing the

location and pendency of investigations outside the city in which the
regional office is located.

A file may be maintained with sections marked with the names of
several of the key cities in the region., The duplicate card should be
marked with the name of the place where the investigation is required

and placed in the section bearing the name of the city nearest the place
of such investigation.

When an employee is sent to a given locality all the pending work
in that area may be assigned to him.



— 11l -

11,  MONTHLY ADMINISTRATIVE REPORT. FEach Regional office shall submit
1o Washington 2 monthly administrative report on the prescribed form, cover
ing the investigaticons In the reglon.

_ This report in triplicate, shall be mailed so as to resch Washington
not later than the 5th day of the month and shall cover the work of the re-
gional office for the preceding month.

The data for the report should be obtained from the assignment cards
described above.

The report should be prepared as follows:

COLUMN {1) In this column should be set forth the character of the cases,
to wit: {a) Informal Investigations which are investigations in which there
has been no formal order for investigation issued by the Commisslion; (b)
Formal Investigations, in which a formal corder for investigation has been
issued by the Commission; (¢) Civil cases where the Commission is the
plaintiff; {(d) Civil cases where the Commission is the defendant; (e)
Criminal References, where cases have been referred bto the Department of
Justice for Criminal prosecution; (f) Other references, where cases are re-
ferred to seme other agency, such as the Post Office Department; (g) In—
formal Trading investigations, where no formal order for'investigation

has been issued by the Commission; (h) Fformal Trading investiigations, where
a formal order for investigation has teen issued by the Commission; (i)
Margin Inspectiomns; (j)J Utility Act investigations; (k) adversary Proceed-
ings, where action is taken through Commission order, such as stop order
proceedings, hearings on revocations, etc.

COLUMN {2) 1In this column, opposite the character of the case, should be
entered the total number of such cases pending at the beginning of the
periocd covered by the report.

COLUMN {23) 1In this column should be entered, opposite the figure in column
2, the total number of such cases received during the period.

COLUMN (4) In this column should be entered the sum of the entries in
colurns 2 and 3.

COLUMN (5) In this column should be entered the number of such cases closed
during the period.

COLUMN (8) In this column should be entered the total number of cases
assigned for investigation, hearing or trial.

COLUMN (74 1In this column should be entered the total number of days work
estimated to be necessary to complete the total investigations that are
assigned, based on the estimate described in the section on assignment Cards,

COLUMN (8} In this column should be entered the total number of cases that
are unassigned,
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COLUMN {g8) 'In this column should be entered the total number of days work
estimated to be necessary teo complete the total investigations thai are
unessigned, based on the estimate described in the section on Assignment
Cardd.

COLUMN (10) 1In this column should be entered the sum of columns & and 8,
The figure in this column should correspond with the entry in column 2 of
the report for the next perioed.

COLUMN (11} In this columi should be entered the titles of all cases
nandled in the reporting office during the period of the report, including
auxiliary investigations for other offices, grouped as to the character

of such cases.

COLUMN (12) In this column should be entered the file number of each case.

COLUMN {13) 1In this column should be entered tie appropriate symbol for
the character of the partieular c¢sse, such as:

IfF~ Informal Investigation

Fl. Formal Investigation

CP—~ Case where Commission is Plaintirff
{D~ Case where Commissicn is Defendant
CR-~ Criminal Reference

OR~ Other Reference

IPT— Informal Trading Investigation
FTI- Formzl Trading Investigation

MI« Margin Inspecticn

PI- Prospectus Inspection

UA-~ Utility Act Investigation

AP-~ Adversary Proceeding

COLUMM (14)- In this column should be entered the date on which the case
originally was received by the reporting office.

COLUMN (15} 1In this column should be entered the date on which the formal
order of the Commission was issued, in the event sueh ar order is in effact.

COLUMN (18) 1In this column should be shown the nane of the employee to
whom the case is assigned for attention together with the date of such as-
signment. If the case has pot been assigned the word "UMASSIGNED" in
capital letters should be entered.

COLUMN (17) 1In this column should be entered an estimate {as described
in the section on Assignment Cards) of the total days work required to
complete the investigation and to prepare » report. This estimate should
be on the basis of one person performing all the work whick it is antlei-
pated will be necessary to complete the investigation,

COLUMN {18) In this column should be entered a very brief siatement as

to the last action taken in the case together with the date of such action,
such as, "Bill of Complaint filed=$-30-37"; Investigstion Completed-prepara-.
tion of report bedun-9-30.37", "Memorandum for formal order forwarded—9-30-37";
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"Pending:auxiliary investlgation-Chicago-£-30-37", "Closed-9-30-37%. The
totals of the entries in columns 2 to 10 should be shown at the bottom of
such columns. In the event any court action or commission action of the

kind shown on the lower part of page one of the report and on the assign..

ment card transpires during the period appropriate entries shall be made
in the space provided,
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12. DISCLOSURE OF SOURCE OF COMPLAINT. 1Investigators shall not dis-
close the scource of cemplalnts or tne identity of complalnants, unless eir-
cumstances clearly indicate the necessity or desirability of such disclesure.

Neither shall any employee furnish directly or indirectly to any person
outside the Commission any informatlon whatsoever ohbtained or learned by
him as a result of Lis employment with the Commission, without having re-
ceived prior authorization therefor from his superior.

Nor shall any employee use such information for his personal bernefit.
This rule shall not be Interpreted so as to preclude proper cooperation

with agencies assisting in or interssted in investigations; or so as to 1imit
in any way the examination of persons furnishing information to¢ investigators.
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13. CO-QPERATION WITH OTKER AGENCIES.: Regional Administrators are
authorized In their discretion to consult with local Postal and State
authorities concerning particular cases arising in their respective regioms,
but should obtain prior approval of the Commission before a formal reference
of the entire record of a partlcular case is made,

Regional Administrators are suthorized in thelr discretion to refer
to Exchanges within thelr respective reglons cases or complalnts involving
alleged violations of the rules of such exchanges, the Regional Administrator,
however, to report immediately to the Trading and Exchange Division the ref-
erence of any such case or complaint to an exchange and to obtain authoriza-
tion from the Commission before referring cases involving a violation of law
or involving a complaint of other than minor importance.
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14. EXPRESSIONS OF OPINIONS AND ADVICE, ¥Employees shall not exyress
legal, flnancial or other opinions, or give adviece to arny one concerning
the business of the Commission or any matter in which the Commission is or
may be interested, without having received prior authority so to do from
their superior, or having been assigned to dutles in the Commisslon whichk
require proper discussion with, and advice to, persons having business be~
fore the Commisslion,

Nor shall any employee accept or perform any outside or prlvate work
without having received prior authorization to perform such worl from the
official under whose supervision such employee ls engaged, that is, the
Regional Administrater or the head of the employee's division,
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15. NON-DISCLOSURE OF CERTAIN INFORNATION. 1Information or documents
obtained by officers or employees of the Commisslon in the course of any
examination, study or investigation pursuant to Section 8(e) or 20{a} of
the Securities Act of 1933; Sectlon 17(a) or 21{a) of the Securities Ex-
change Act of 19834; or Section 13(g) or 15{({) or paragraph (a) or (b) of
Section 18 of the Holding Company Act of 19035 shall, unless made a matter
of public record, be deemed confidential, Officers and employees are pro-
hibited from raking such confidential information or documents available
to any one other than a member, officer, or employee of the Commission,
unless the Commission authorizes the disclosure of such information or the
production of such documents as not being contrary to the public interest.
Any officer or employee who is served with a subpoena requiring the dis-~
closure of such information or the production of such documents shall ap-
pear in court and, unless the authorization described in the preceding
sentence shall have been given, chall respectfully decline to disclose the
information or produce the document called for, basing his refusal upon the
applicable Commission rule. The Commission rules on this subject are
Rule 122, under the Securities Act of 1833; Rule A4, under the Securitles
Exchange Act of 1834; and Rule 5, under the Holding Company Act of 1935,
Ary officer or employee who is served wivh such a subpoena shall prorptly
advise the Commisslon of the service of such subpoena, the nature of the
information or documents sought, and any circumstances which may Lear upon
the desirability of making available such information or document.

This regulation applies not only tc instances where a subpoena is
served upon an erployee but precludes him from 'disclosing such information

or documents under any other circumstanrces without authorization of the
Commission,

In this connection attention is called to the provisions of Sectien
24{c). of the Securities Exchange Act of 1934 and of Section 22{c) of the
Publle Utility Act of 19835 which make it unlawful for Commlission enployees
to use or disclose information under ihe circumstarces set forththerein.
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16. STATEMENTS QF WITNESSES., A written record nust be made immediately
following all lnterviews and telephone comversations conducted during an in-
vestigation., This may be in the form of a statement signed by the person
questioned, an affidavit executed by such person or a memorandum for the file,
This record shall contain a complete statement of the information obtained
frorm such person, together with his full name ard address, and the date and
place of the interview,

It is not essential that this record be typewritten and where the exi.
gencies of an lnvestigation conducted in the field do not reasorably perrnit

such preparation the record should be prepared in longhand and filed in that
form.
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i7. CIRCULAR LETTERS, Care shall be exercised in the use of circu-
lar letters or questiomnaires during an investigation, that no undue harm
or damage shall be caused the subject of the investigation by such circular
letter or questionnaire. It is suggested that the following form, which
may be adapted to fit the circumstances of the particular case, be incor-
porated In any circular letter or questionnaire used:

"The fact that this questionnaire {letter) is being sent you should
not be regarded as reflecting on the character or reliability of the person
(concern} mentioned nor as an expression of opinion on the part of the Com-
misgion or its Counsel that any violation of law has been commitited. This
communication should be treated as confidential."

It should of course be realized that, even with such a reservation
clause, a questionnaire might give rise to inquiries in the mind of the re—
cipient. Consequently, discretion should be used in émploying circular
letters or questionnaires and there should be substantial grounds for be-
lieving that a vieolation of law has occurred before a letter or question.
nalre is circulated.

Forms of guestionnaires which have been approved by the Commission and
forwarded to reglonal offices may be used without further specific approval,
but any form of questionnaire substantially differing from such approved
forms must be submitted to the Commission for approval before being used.
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18. INTERVIEWS WITH WITNESSES. Caution shall be exercised in cone
ducting interviews with prospective witnesses, subjects or persons connected
in any way with iuvestigations, in order that no basis may be availzble for
the charge that any offer, inducement, promise, threat or duress of any
kind was used for the purpose of cbtaining information. At the same time
care shall be used to avoid any expression of opianlon, as tu securities pure
chased by the person being interviewsd, their value or any statement indie
cating a prejudgment on the part of the investigator as to a violation of
the law, on the part of the subject of the investigation.

Investigators of the Commission will always demean themselves as
gentlemen., They are federal officers and as such are entitled to respect,
Any statement or act by ome of our investigators which might indicate that
he is }ess than a gentleman will necessarily lessen the reapect which he
can claim, and militate against the Commission. They should at all times
show a proper regard for the legal and constitutional righis of those with
whom they deal.

Sugdestions relative to interviewing witnesses, which may be of

assistance to investigators, are set forth in the investidative section
aof this Manual.-
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10. SEARCHES AMD SETZURES, 1Investigating officers have ne authority,
by virtue of their employment, to make searches of any persons: or premises,
or 406 seize papers, records, documents or other property., Whenever the
examination of any paper, record or document is deemed necessary, the con-
sent of the person in whose custody such paper, record or document is found
shall be obtained.

Discretion shall be exerclsed in taking possession of any paper, record
or document even with the consent of the person having custedy of such paper,
record or document,

Only in instances where it is advantageous to the investigation shall
such possession be taken, and then care shall be exerted to the end that the
actual possession and custody of such parer, record or document, in unchanged
form, may be established by evidence of the custoedlan of such paper, record
cr document from the time possession thereof 1is taken until the paper, record
or document is used as evidence in court or otherwise,

Consideration shall be gdiven to the advisability of procuring copies,

photostatic or otherwise, of such material, rather than obtaining the physical
possession thereof,

In all instances the names and addresses of witnesses competent to
establish the ldentity and admissibility of paper, records or documents shall
be obtained,

Haeh office shall maintzin a record of any property, exhibits, books
er documents, the posgsession of which iz taken during an investigation, and
appropriate rrovision shall be made for the safe and orderly keeping therecf
until such possession has served its purpose,

Such property shall then be returned to the person from whom secured
at the earliest possible time, an appropriate receipt obtairned and a proper
notation made on the exhlbit record.
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20, - EXAYINATIONS OF RECORDS. MNotwithstanding the provision for the
examination of records under the varlous acts enforced by the Commission,
the full and free consent of any persons whose papers or records it is-
desired to examine shall be sought in a courieous manner.

In the event that such consent is refused in circumstances covered
by the provisions of law relating to such examinations, full details of
the refusal shall be communicated immediately to the General Counsel's
Office -

Such a report shall include the status of the refusing party, informa-
tion as to the records which the Commission representative sought to ex-
amine, the reasons for the examination and the materiality of such examina-
tion to any investigation or inquiry.

If examination of papers or records is refused in other circumstances
the facis relative thereto shall be incorporated in the request for an
order for formal investigation.

When papers and records are made available for examination by Come
mission representatives, the investigator should be alert to any information
indicating the use of the malls or the instrumentalities of interstate com-
merce reflected in such examination.

Letters and the source from which they emanated, telephone records and
bills, charges for telegraph, express, and mail are possible leads %o such
informat ion,



- 23 -

21. REQUESTS FOR ORDERS FOR FORMAL INVESTIGATION. The reguest for
a formal order of investigation shall be forwarded to the General Counsel,

the Director of the Trading and Bxchande Division, or the Chief of the
0il and Gas Unit, as the facts of the particular case ‘indicate.

It is not desired, however, that in every investigation such an order
be sought. 1In many instances formal orders have been reguested and granted
without necessity, with the result that long transcripts of testimony have
been taken, the examination often involving days and being attended not
only by the offielal reporter and the investigating attorney, dut by a trial
examiner and attorneys for witnesses, with resultant expenses for the tran-
scripts, witness fees, and other charges.

It is desired therefore that every effort be made to complete an
investigatlon and develop the evidence necessary to sustain whatever dis-
position the case warrants wlthout recourse to a formal order.

The request for such an order shall be made in connection with the
submission of a progress report ir the prescribed form.

This report should show a real possibility of completing the develop-
ment of the violation by a formal investigation and the necessity for doing
it that way,

The order should show the grounds upon which the Commission believes
the investigation necessary and proper, the facts which it believes consti-
tute the violation, the sectlion of the Aots vieoclated and the names of the
officers to be designated for such investigation.

The privilege of subpoena during an investigation under a formal
order, is a right which should ve used carefully, and no circumstances
should be permitted to arise which would support the charge of an abuse
of such power.
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22, (CONDUCT OF INVESTIGATION. It is believed that ordlnarily there is
no necessity for an officer or examiner designated in a formal order to pre-
side in the manner of a Trial Examiner.

' f

It is suggested that normally it will be preferable to take sworn narra-
tive statements from witnesses, the officer designated in the formal order for
investigation administering the oath to the witness. In this latter type of
procedure the offlcer should not use reporters but should make use of the steno~
graphic assistance available.

The same procedure may be followed in investijations in which no formal
order has been issued, except that no Commission officer having been named, no
oaths can be administered by a representetive of the Commission, and tran-
scripts of testimony cannot be taken. Unsworn but signed narrative statements
canl be obtained, and if it is felt that a sworn statement is desirable a notary
publiec can execute the jurat in the form of an affidavit.

Whenever a witness is examined pursuant to subpoena issued under authority
of a formal order of investigation, he shall be advised of his privilege to
have his counsel present, regardless of whether the examination is embodied in
a verbvatlm transcript. Such attorney may be permitted to advise the witness as
to his constitutional rights against self-incrimination, both generally and in
respect of particular guestlons, and if the attorney so reguests, he may, at
the coneclusion of the examination of the witness by the officer or examiner of
the Commission, be permitted to ask further gquestions bearing upon the subject
matter of the lnvestigation. sSuch questions normally should not go beyond the
scope of the examination made by the Commission's officer or examiner, although
in partlcular instances it is possible that gquestioning by such attorney, even
though beyond the scope of sueh examination, will nevertheless come within the
scope of the investigatlon. Such attorney is, of course, entitled to object
t¢ any question asked by the Commission's cofficer or examiner on the ground
that it goes beyond the gseope of the order of investigation. If such an ob-
Jection is made, the officer or examiner should consider the merits of such
objection and, if he regards it as without merit, he should so advise the at-
torney and should require the witness to answer the question. If a verbatim
transcript is being taken, it is not necegsary that such transcript record
in extenso such arguments as may be made by the attorney., It is sufficient if
the record merely indicates his objection and the legal ground of objection.
Objections of the attorney, in order to be meritorious, should be based upon a
‘¢laim of privilege or upon the ground that the question is beyond the scope of
the order of investigation.

An attorney shall not be permitted to be present during the examination of
2 witness unless he represents the witness, and it is appropriate for the offi-
cer or examiner of the Commission to question the witness as to whether the at-
torney has in fact been retained to represent him in the matter,

If a witness who is being examined otherwise than pursuant to s subpoena
which has been served upon-him, requests that he be permitted to have his own
counsel present; this request should be granted.

Investigators are cautioned agalnst relying too heavily on facts developed
through the use of leading questions. Recommendations relying on testinony
which the witness is likely to explain away in a later adversary proceeding may
result in unwarranted action by the Commission, and in unfortunate adverse de-
¢isions. Prospective witnesses should not be led away from, nor should the in.
vestigator ignore statements as to, possible defences or excuses, It is help-
ful to know available defences both in determining what steps are to be taken,

and in determining what defences will have to be met if proceedings are insti-
ERLL e
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23. RESULT OF FORHAL INVESTIGATION, Vhen the Commission has author-
ized an investigatlion under Section 14(b) of the Securities Aet of 1833,
or Section 21{a) of the Securities Exchange Act of 1934, to determine whether
gpecific sections of the said Acts have been or are about to be violated
by the respondents in question, and an officer has been designated to ad-
minister oaths, subpoena witnesses, etc. there is no necessity for the said
eofficer to make firdings of faet, as the only purpose of such investigation
is to develop evidence, to be considered by the Commission in conjunction
with other evidence already available or to be obtained,

On the other hand, when the attorney has developed all possible evi-
dence at such an investigation, the attorney shall prepare a full and com-—
plete report in the manner hereinafter suggested.

The attorney should, however, include with such report his recommenda..
tion as to the action which he believes should be taken by the Commission,
as a result of such jinvestigation.
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24. CONTUAACY OF WITNESSES AT FORMAL INVESTIGATION. 1In any case
where it is necessary to apply to a United States court to compel a person
to testify or produce documentary evidence, at a formal investigation, such
application shall only be made after it has been authorized by the Commission.

Similarly, when itv is felt desirahle 10 compel a person to testify or
produce documentary evidence, at such an investigation, and he has asserted
his privilege against self-incrimination, no such person shall be compelled
to testify, and the consequent immunity from prosecution given, without au.-
thorization of the Commission.

The authorizations in either case shall bhe scught through the office
of the General Counsel.

No proceedings under Section 21(c) of the Securities Exchange Act of
1934 for the prosecution of a person who falls, or refuses without just

cause, Lo obey a subpoena of the Commission, shall be initiated without the
authorization of the Commission.
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25. TESTIMONY OF VITNESSES T0 BE UNCONDITIONAL, Witnesses should not
be permitted to attach conditions to their appearance or testimony in a
formal investigation.

Should any witness seek to attach a condition to his appearance or
testimony the situation shall be regarded as one in which the witness refuses
to appear or testify and the facts shall be transmitted to the Commission
through the Gexeral Counsel's office for instructions or autherization to
apply to a United States Court for an order 4o require such witness to tesw
tify.

In this connection see "In the Matter of the Application of the Becuri-
tles and Exchange Commission for an order to compel Thoras Bracken, et al
to appear and testify, C.C,A, 24 Cireuit, B4 P, (2d4) 318,

The court in this case decided that a witness had no right to decline
to testlify because of the refusal of the Commission'’s counsel to agree to
furnish witness with a copy of his testimony at a formal investigation.
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26. WITNESSES' REQUESTS TO BE FURNISHED WITH TRANSCRIPIS,. Persons
appearing at investigations conducted by offlcers of the Commission have
no legal right to receive a copy of the transcript of their testimony at
such investigations. Yowever, authority so to do may be granted by the
Commission, but no officer shall furnish a copy of the tramscript to such
person or permit the reporter to furnish such copy without first obtaining
such authorization.

This provision does not preclude the giving to persons interviewed
who sign or make affidavit to narrative statements, copies of their state-

ments 1in proper casesS.



Excerpt from Commisgion Mimtes

February 11, 1941
2830 POMO

INSTRUCTIONS RE WITNESSES' REQUESTIS FOR TRANSCRIPIS OF THEIR
TES TIMONY

The New York Regional Adm:.nistra.tor and Assistant General
Counsel Kline wers present.

The New York Regional Administrator referred to Instruc-
tion 26 of the Enforcement Manual, whioh reads as follows:

"26, WITNESSESY REQUESTS T0 BE FURNISHED WITE TRAWSCRIPTS.
Persons appearing at investigations conmduoted by officers of
the Commission have mo legel right to receive a copy of the
transeript of their testimony at such inveatigations. How-
ever, authority so to do may be granted by the Commission, but
no officer shall furnish a copy of the transeript to such per-
son or permit the reporter to furnish such copy without first
obtaining such authorization,

"This provision does not preclude the giving to persons
interviewed who sign or make affidavit to narratzve statements,
copliea of thelr statements in proper cases."

In order to clarify its poli.cy in respeet of witnesses' re-
quests for copies of the transoripts of their testimony taken in
privats investigations conducted by officers of the Commission,
the Commission expressed its policy to be as follows:

(1) That reguests must be made in writing, signed by the
witness, and must set forth the reasons for which the
request ls made;

{(2) That tho Cormission will consider each request on its
morits; and, subjeot to a showing by Commission counsel
that the request in a particular case should not be
honored, the Commission will continue to f‘ollow its
liberal practice with respect thereto; :

(3) That there will be a slight presumption that it is un~
wise to grant such a request before the investigation
is closed;

(4) That in all cases the views of the Regional 0ffice in
charge of the investigation shall be obtained before
presentation of the reguest to the Commission for
consideration,

Orval L. DuBois
Reocording Secretary
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on. SUBPCENAS DUCES TECUM, where, under an order for formal investi-
gation, or where in an adversary proceeding it becomes necessary to issue
a subpoena duces tecum, a challenge thereof in court should be anticipated
by a proper preparation and service of such subpoena.

Consideratlon therefore should be given to obtaining the Commission's
authority to issue sueh subpoena and having the Commission "deem" the de-
sired records "relevant and material to the inquiry®., Sufficient informa—
tion shculd be furnished with the request for such authority to indicate
to the Commigsion the relevancy or materiality of such record.

The following suggestions for preparing such subpoenas are made, which
should be followed as far as practicables

1. The subpoena should describde sz carefully and as specifically as
possible each individual book or document called for, and should
be iimited to books or documents contalining entries within a
specified period of time, or which refer to transactlons-occur-
ring within a specified pericd of time. If it is impossible
definitely to describe the books or documents, it would be advise
able to elther informally inquire of the bookkeeper or some re-
sponsitle officer as to exactly what books there are, or if this
information le not volunteered, to subpoena ad test the said
bookkesper or officer, and compel him to so describe them.

{a) In the case of financial books, ledgers or records, the
name of each particular book ledger eor record called for
should be given, as well as a statement of the subject mat-
ter to which such books, ledgers or records refer. In
situaticons where it is impossible to name the particular
book, ledger or record, it should be called for by naming
the class or category of financlal records into which it
falls, such class being stated as definltely as possible.

(b) In the case of correspondence the subpoena should so far
as possible specify the dates of the particular letters
called for, and slhould alsc indicate tiie names of the
senders or addressees. Where the names of individual
addressees are unknown, the class of addressees with whom
the correspondence took rlace should be described (for ex-~
amnple, "prospective customers™}. In calling for corres-
pondence, the subject matter of the letters which are
desired thould also be stated.

{c) In the case of contructs, agreements, confirmation sllips,
deposit slips, cancelled checks, etc., the names of all
parties to such instruments and the date thereof should
be stated whenever possible, If the names are unavalilable,
a descripticn of the class of persons within which the
parties fall, should be given, and unless the name of the
document called for reveals its subject matter, it should
be described,

{d) The subpoena should call for each ltem or class of items
in separate nunbered paragraphs.
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2. Only such records and documents should be called for as are reasgne
ably believed to be relevant and material to proving facts and con-
ditions, the ascertainment of which is the object of the iavesti- -
gation., If there is doubt as to the materiallity of any particular
type of documentary evidence, it is safer not te include it. 1In the
event that further investigation discloses the materiality and neces-
sity of obtaining access to such documents, an additional subpoena
may be served, which, in the eveat of contest, could be sustaiuned in
court,

3. Avoid any appearance of conducting a "fishing expedition”, with whkich
the courts have no sympathy. A genecral sweeping description of all
the vooks and records of business would in nearly all cases be held
invaiid, whereas if wmateriality as to the inguiry exists, a detalled
description of each book reguired would result in a valid subpoeaa,
evern though the net effect of the itemized description is %o cali for
all the books and records in the office,

4, Wherever the books, records, gtec. of a corporation are necessary, a
separate subpoena duces tecun, addressed to the corporatiosn, should
always be servsd upon an officer thereof, notwithstanding the fact

. that an individual sdbpoena addressed to the same officer but in his
individual capacity may also have been served upon him. The of«
ficer's constitutional right to refuse to imeriminate himself does
not apply to kis production of corporaie books or records,

A sample description to be contained in a subpoena duces tecum is ate

tached hereto as a guide, Although the degree of definite description which
i5 possible will vary in each case, it is urged that all subpoenas duces tecun
be drawn so far as possible in terms approaching definiteness of the attached’
sample. ****and that you produce at the time and place aforesaid:*

1.

All journals and books of original entry of the corporation, commonly
desighated as journals, cash Yooks, purchase and sales books, and/or stock
trading books, containing entries made f{rom _.1833 to____ 1535,
in respect to transactions occurring from 1333 teo 1235,
and showing receipts and disbursements of said corporation oecurring
during such period.

All journals and books of original entry showing receipts and disburse-
ments of cash by the said Corporation occurring during the period ol time
from 1933 to - 1935,

All original expense books and vouchers of the abovenamed cerporation and
all of its officers and employees reflzcting ihe operating expenses, the
allocation of same, to whom the same were paid, and for what purposes
during the period of time from 1933 to 1535,

*

Many of the books and records listed here will be material orly if the
financial status of the subject is in question, Whes representations of
worth, the payment of dividends improperly, solvency, etc, are involved,
such descriptions nay be used. |



4.

8.

7

9.

10.

11.

12.

A1) original cancelled checks, bank statements, bank pass~books and
duplicate deposit slips of the aubove.named corporaticn in and from
the Bank and in and from eaech and every bank carrying on its bocks
an account of the above-named corporations, which will reflect the
size and conditien of the accounts carrled by the above-named corpo-
ration with sald banks during the periocd of time from 1933
to . 1035,

All statements of account between the above-named corporatlon and .

and Company, and each and every other business

entity conducting the business of brokerage or dealindg in securitles,

with which the above~named corporation carries an account, which will

reflect the amount and size of sald accounts during the period from
_.1833 to 1935,

A statement of all coliateral, including securities held for customers
and securities owned by the above-named corporation, and all customers®
envelopes and control books of tlie abuve-named corporation in respect
of customers to whom and for whose agcount securities were bought or
s0ld by use of the malls or in interetate commerce COVering the period
from -1833 to —.1235.

All customers' ledgers or lists, cohtalning the names of customers to
whom securlities were sold or for whose account securities were bought
or scold by the above-named corporation by use of the malls or in
interstate commerce fronm .. 1633 to ___ — 1985,

All lists, ledgers or card indexes containing the names and addresses
of prospectlive customers which have been sclicited by the above core
poration by use of the mails or in interstate commerce io purchase,
gell or trade in securities, from 933 to 31935,

All original correspondence or copies thereof between the above-hamed
corporation or its officers acting therefor and John Doe, Richard

Rog ****¥ and any other customers to whom securities were offered for
sale or for whose account securittes were bought or sold which relate
to or contain offers to sell securities, or to buy or sell securities
for the account of customers or prospective customers covering the
period of time from _ 1933 to .. 1835.

Coples of all advertising materis], circulars, markel reports, invest.
ment counsel services or other advertisements relating to securities
which have been sent by the abovepnamed corporation to prospectlve
customers or purchasers of securities, through the mails or in inter-
state commerce from __ %833 to 1935.

The original books containing the minutes of the meecting of the board
of directors of the above-named corporation held during the peried of
time from _________ __ 1833 to e 2833

The stock certificate book and the stock trancfer book of the above-
named corporation containing entries or records of transactions made or
oceurring from 1833 Yo —.. 1535,
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28. SUBPOENAING TELEGRAYS. Gubpoenas duces tecum requiring
Telegraph Companies to produce telegrams, lssued in the course of inves—
tigations under orders pursuant to Section 18{b) and .20{a} of the Secu-
rities Act and Sections 21{a) and 21(d) of the Securitles Excharnge Act,
should read in the following manner:

‘"To produce any and all telegrams, or copies thereof, in its custody,
or control, senit or recelved by X betwéen the dates of and ,
which mention or refer to the Y security or any transaction or proposed
transactlon therein or any activity or proposed activities in connectien
therewith,"

In any investigation in which telegrams between X and 2 have been
cbtained pursuant to this form of subpoena, there may then be served, if
it is deemed pecessary, a second subpoena calling for "all telegrams, or
copies thereof, . in the custeody or contrel of the telegraph company exchanged
between X and 2 between the dates of and "

It may be possible in certain instances to make the description even
more specific, and, if so, it ts of course advisable Lo do so. In no event,
however, should the description of the telegramse desired to be produced be
rmore general than indicated above.
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29, SUPPORTING SUBPOENA FOR TELEGRANS. The Circuit Court of Appeals
for the fifth circuit sustained subpoenas dueces tecum in substantially the
form of the above suggestion in - Newfield v. Ryan, et al. No. 8553; Newfield
v. Ryan,et al. No. 8459; and Ballentine v. Florida Tex 0il Company, et al.
No. 8480, decided July 22, 1937, 91 Fed, {2) 700.

"We agree with appellants,” said the Court, "that the subpoenas in
themselves are unexceptional; that they are not unduly indefinite; and that
they do not constitute unreasonable searches. and seizures,"

The Court further said, “The subpoena in the Ballentine case was defi-
nitely limited to a period of less than three months; those in the Newfield
cases to a period of less than one year, The subpoenas in all cases were
limited to the persons and corporations under investigation and to the
schemes being investigated., In each of the subpoenas attenticn was called
to the subjects under particular investigation. None of the subpoenas c¢ould
in any sense be regarded as dragnets for fishing expeditions. A4ll of them
are well within the specific limits approved in the cases. Hale v. Henkel,
201 U.S, 43; Consolidated Rendering Co. v. Yermont, 207 U.S. 541; Wilson v,
United States, 221 U.S. 361: Wheelin v, United States, 226 U.S. 473; Broum
v, United States, 278 U,S, 1234; HcNann v. Engel, 87 Ped. (2d4) 373."

It was also held by the Court that a subpoena duces tecum, under such
circumstances, constituted a "demand of other lawful authority®, under the
Federal Communications Act of 1934, 47 U.S.C.A. Bec, 805, which requires
and justifies the disclosure of telegraph messages.



30. SUBPOENAS FOR TELEPHONE CALL SLIPS. Arrangenments have been nade
that in seeking long distance telephone calls investigators will first
check the long distance telephone call slips thet will be made avallable
by the telephone corparies in order %o ascertain exaztly the slip or slips
that are desired in the investigation. A subpoenas duces tecum can then be
issved as %o such slip or slips and the telephone colipany will not be re-
quired to produce a large number of immaterial slips in order that the ones
desired may be checked or established.

In the event a telephone company refuses to make such slips avallable
for such examinatior the General Counsel shall be advised ilanmediately and
imstructions will be issued as to the procedure to be followed.
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31. CHALLENGING SUBPCENA DUCES TECUM., Of possibdle interest in con.
nection with challenges of subpoena duces tecum is the case of McMann v,
Securities amd Exchange Commission (C. C. A. 2d Circuit) &7 F. (2d) 377,

In this case the plaintiff sought am injunction to restrain his broker
from producing records of his account before an officer of the Commission,
in response to a subpoena duces tecum issued under ar order for investigation.

The court held that the plaintiff had no standing to object to the
subpoenas.
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32, WITNESS FEES AND EXPENSES. Witnesses subpocnaed to appear at for-
mal investigations or hearings ordered by the Commisslion are entitled to mile-
age and witness fees as prescribed by existing law, If they wish to clain
such mileage and fees it is necegssary that voucher form SE-A-13, provided by
the Commission for such cases, be prepared showing in detail the information
called for on such form, If the facts as stated on the voucher meet with the
approval of the Examiner or other officer who issued the subpoena, the Exw-
aminer or other officer should certify the voucher in the space provided there-
on for the signature of "Coumissioner or Examiner”.

If witnesses are subpoenaed to appear in a United States Court in a matter
in whiech the Commission is an interested party, the provisions of title 28,
section 878, U.S.C€., apply, "In cases where United States are parties, the Mar-
shal shall on the order of the Court to be eantered on its minutes, pay the
jurors and witnesses all fees to which they appear by such order to be en-
titled which sum shall be allowed him in the General Accountingfbffice in his
account.”

Marshal's expenses incurred in the service of subpoenas issued by Clerks
of the United States Courts at the instance of the Commission should not be
advanced by Commission's employees, zand the Commission's attorneys subpoenaw
ing witnesses for hearings in the United Btates Courts should sce that those
witnesses are paid their fees and mileage by the Marshal before such witnesses
depart at the conclusion of the hearing.

In the event any difficulity is =xperienced with any Marshal, the Ceneral
Counsel shall be notified immediately so that the issuance of instructions to
the Marshal may be requested of the Attorney General's office,

Instructions will also be issued by the General Counsel as to the pro-
cedure to be followed by the attorney,

When United States Marshals serve subpoenas issued by the Commission for
attendance at hearings before examiners or officers of the Commission, the
Marshal's office has nothing to do with the payment of witness fees and mile-
age and any expenses jncurred by the Marshal in the sarvice of such subpoenas
should be handled as described below:

It is provided in 29 Stat. 180 that "fees of United States Marshals are
not required or authorized to be charged against the United States." There-
fore, while it i5 permissible for the Commission to pay the expenses incourred
by the Marshal in the service of Commission subpoenas returnable before Com=-
mission officers, it is not required to pay the Marshal a fee for such
service.

The expenses of the Marshal in such cases should be paid in accordance
with the following quoted paragraph of the Standardized Government Travel
Regulations:

"Par. 77. Method of Paymeat -~ Charges for sach services should not be
paid by the traveler, but the account should bde approvad by the traveler,
certified by the payee, and forwarded to the administrative official for ap-
proval and payment to be made direct to the person who rendered the service,
The account must show the dates of service, and such other particulars as may
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be needed for a clear understanding of the charge., If Government voucher
form is not used, care should be taken that each account is submitted in
duplicate, the original of which shall Lear the approval of the traveler
a1d the following certificate by the payee: 'l certify that the fore.
going account is correct and just and that payrent therefor has not been
received,' (cee par. 78)", '

"Par, 78. Cash Payment: —— Where cash paymant iz demanded for such
services, reimbursement for the charges actLally paid may be allowed. Re-
iryursenent expense account must be supported by recelpis showing the
‘quantity, unit and unit price and statement thdt cash payment was demanded.”
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33. REPORTING HEA@INGS AND INVESTIGATIONS, The Commission annually
makes a contract for stenographic reporting service covering public and pri-
vate hearings, investigations and examinstions in Washington and in the field,

The contract reporter designates representalives throughout the country
to handle this service. '

The name of the current reporter and the list of nis designated repre~
sentativés are avallable at regional offices or at the office of the Chief of
the Service Section at Washington. All employees having occasion to use this
service should obtain a copy of the list of reporters and keep it corrected
as changes are made therein.

Such reporters are to be used only for Commission hearings, investiga-
tions and examinations, When it is necessary Lo use a feparter for a case in
the federal court arrangements should be made with the Unlted States Attorney
to furnish the reporter as the charge for such service is payable by the
Department of Justice appropriation, In the event such arrangements fall the
matter should be taken up with the offlice of the Becretary and approprlate
instructions will be issued. .

For reporting services in WVashington arrangements should be made through
the Hearing Room Clerk. When a proceeding is to be held in the field at a
place where no reporter is listed, the nearest representative of the contract
reporter should be contacted to report the proceedings. If the designated re-
porter for a particular locality cannot take care of the matter Mr., H. P.
Avery, Chief, Service Section of the Commission, should be notified in order
that instructions regarding the securing of reporting service may be furnished.

If the exigencies of the situation make bthis procedure impracticable any
suitabie reporter may be procured. 1In such case the contract reporter pays
such person for the service and the rate agreed upon should not exceed that
fixed in the annual contract.

Information relative to such rates 1is iﬁcluded in the list of designated
reporters.

At the veginning of any private hearing or investigation 1f =z reporter
is used it should be made clear to the reporter that the hearing is confiden.
tial and that all stenographic notes in connectlon therewith must be turned
over to the officer conducting the hearing and that without specific approval
of the Comnmission copies of the transeript may not be sold to anyone other
than the Commission, except as herelnafter provided.

It should be borne in mind that except in emergencies, at least three
days' nolice should be given to the reporter of the time and place of the
proposed hearing or investigation, and in emergencies all possible notice
should be given. ‘
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When the transcript of any proceeding is delivered to any officer eof
the Commission in the field, it is imperative that a receipt for such iranh-
seript be signed by the officer of the Commission recelving the transcript
and handed over to the reporter or other person delivering the transcript,
in order that it may be returned te the Commission through the contract re-
porter., In addition to the number of pages and the number of copies of the
transcript, the receipt should indjcate whether the proceeding was publie
or private.

The contract reporters should not be employed for ordinary stenograghic
work as such work is not covered by the contract.
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34. AVAILABILITY OF TRANS PIPT OF RECORD OF HEARING AND INVESTIGATIOK.
The Commission has enunclated the following policy with respect to the types
of cases in which copies of the transcript of record of hearings and investi-~
gations may be sold to the general public.

INVESTIGATIONS: «- In all preliminary investigation caseg the stenographic
reporters on the payroll of the Commission will be used 1f avallable. 1In the
New York reglonal office and in the Washington Office the reporters on the
payrell of the Commlission should be able to take the testimony on most of
these ‘hearings. If it becomes necessary to use the Commission's contract re~
porting firm in these or other offices of the Commlission, the reporter should
be informed at the time that he is notified of the proceeding that no copies
of the testimony may be sold, and that all stenographic notes and copies of
the testimony must be turned over wo the officer designated to conduct the
investigation,

BROKER AND DEALER HEARINGS: ~~- Unless otherwise directed by the Commission,
all ‘hearings in connection with the redistration of Brokers and Dezlers, pur-
suant to the rules for the reg¢gulation of over-the-~counter markets, shull be
treated as private hearings and no coples of the transcript of hearing shall
be available for sale to the general public. BShould the party concerned, or
the representative of same, request a copy of the transcript, it mey be sold
to him.at the rate of 25 cents per page, provided the hearings are taken by
reporters on the payroll of the Commission. If the hearings are taken by the
official contract reporters, the rates to be charged by the official reporter
for coplies to be sold to the partiesg involved shall not be in excess of the
rates fixed by contract between the Commission and the reporter. As in pre-
liminary investigations, !f the contract reporting firm is used, the reporter
should be informed st the time that he is notified of the proceedings that no
copies of the testimony may be sold to the general public and that all steno-
graphic notes and copies of testimony must be turned over to the officer
designated to conduct the hearing.

HEARINGS QN AFPPLICATIONS FQR CONFIDENTIAL TREATMENT OF MATERTAL: -~ All hear-
ings conducted in connection with applications for confidential treatment of
material filed with the Commission shall be private and confidential, However,
transeripts of such hearings reported by a staff reporter may be furnished to
the registrent or its representative upon the payrent of twenty-five cents

per page. Coples of these transcripts prepared by the contract reporting firm
or lts representatives may be sold to registrant or its representative only
upon specific approval of the Commisslon.

PUBLIC HEARINGS: -~ In all public hearings the use of the official contract
reporter is preferred. The reporter should be given all possible advance
notice of: the hearings and informed at that time that it is a public hesaring.
Transeripts of record of public hearings may be sold to the general public by
the contract reporters at rates not in excess of those fixed by contract be-
tween the Commission and the reporter, 'If requests are received for copies
of trangcripts of public hearings the writer should bve referred to the con-
tract reporting firm.
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COMMISSION RECORDS INTRODUCED IN EVIDENCE: ~-— At times in the past the orig-
inal or duplicate of registration statements, applications for exemption,
and other filings with the Commisslon have been introduced in evidence at
Commission hearinds. In the event that review of the Commission's action is
taken on any such case the entire record bhas to be certified and it will be
necessary to secure a Court order to get the statement back., To obviate
such a situation, in all cases stipulations should be made with the respond-
ent to the effect that a certified photostat copy of ithe statement may bve
substituted at any time for the statement, application, or document admitted
in evidence.
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35. COMPLETION OF INVESTIGATION. Upon the completion of an investiga-
tlon a full and complete report in quadruplicate immediately shall be prepared
for and flied with the Commission,” The report shall be accompanied by a letw
ter of transmittal in which shall be included 2 recommendation as to the
action on the part of the Commisslon which it is belleved the evidence dew
veloped warrants, such as adversary proceedings, injunction proceedings, a
reference to the Attorney General for the institution of eriminal prosecution
or a reference to the postal authorities or other enforcement agency.

In determining the action which should be taken on the recommendation
and in supporting such course it is necessary to analyze the evidence in great
detall and to prepare Bills of Complaint or other charges, or to cooperate
with the Depariment of Justice in preparing an indictment. This requires an
organization of evidence in most respects as detailed as that required In an-
ticipation of trial,

The report should therefore present a statement of the case, a detalled
analysis of supporting proof and a discussion of Juriadictional requirements,
venue and other similar matters.

In orier to facllitate the consideration of a case, the form below is
suggested for the report.

It is not intended that this outline be rigid and forced to meet the
varying requirements of each case but should be a gulde with due regard
to the facts and circumstances developed by the investigation.

For is it intended that every dstail sugdested in this form be covered,
but the investigator will be expected to discriminate in the essential facts
necessary to establish the elements of the particular violation of the law
which he is investigating.

Where time is important, as in injunctive cases, a brief summary of the
facts developed by the investigation may be conveyed to the Gemeral Counsel
by telephone, telegraph or mail, as the exigencies of the matter dictate, and
then preparation of the report delayed as the circumstances may require,

It should be noted that the attached outline is based on a hypothetieal
vioclation of Section 17{a) of the Securlties Act. It is of course appreci-
ated that many ¢ases may be prepared which are not based on any violation of
this section.

Item 1 of the suggested outline 15 & Table of Contents. It i3 not felt
that such a Table is necessary unless the report is volumlnous.
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‘SUCCESTED FOPK GF REPORT.

FEPORT CF INVESTIGATION

TABLE OF CONTENTS

HISTORY OF INVESTIGATION

Title of Case

Security Involved

Ferlod Under Feview

Investigation Conducted 2y

Character of Case ~ (A short conclse statement as to the type

0of the case, and the gections of the law
violated)

PERSONS (AND COMPARIES) UNDER INVESTISATION

1,

Hame ard Aliases

" Home and Business addresces

" Criminal Record (if 4rown}

Fogiticons Held or Official {onnections
Benefits Keceived

Pirancial Interests -

Seneral Participation of Individual (or Company)

{If individual, state: whether he approved or signed financial
statements, circulars, prospectuses; connection with declaration
of dividends; knowledge of condition of cempany: participation
in maintenance of market for securities; participation in sales
promotion; whether he acted as treasurer or trustee of individual
or company's funds; control of bank accounts; negotiations with
underwriters or assistance to promoters or underwriters; or aty
other facts showing participation of person or company under
investigation.)

GENERAL STATEMENT OF FACTS

1.

2.

-

a.

Security Offered
Practices Engaged In

Manner of Distribution
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10.

11.

1z,

- 44 w

Date and. Place of Incorporation of Dealer or Erokerage Companies
{if recommended as defendants).

Principal Qffices

Capital Structure of Issuer

.Policies Dictvated by

Type of Business Conducted by Issuer

General Financial Condition of lssuer at Beginning of Period under
Review and at End of Perilod

Type of Business Conducted by Persons or Companies under investi-
gation (if other than issuer).

{Whether brokerage, underwriters, management gservice, sales promo-
tion, or investment c¢ounsel,)

Generzl Income and Expence ¢f Person or Company under Ipvestigation

Profit or Income of Persons or Companies for period Under Review
(Both money and securities) .

{In cese of a widely used prospectus, any peculiar type of securi-
ties, or any important contract or agreement, or other document
which stands out as particularly important and upon which emphasis
is desired, a copy or photostat should be attached ¢o this general
statement, }

REPRESENTATIONS AND OMISSIQNS TC STATE

1.

Hepresentations
{A)}) Manner in Which Representation was Made.
(a) Oral

{Cross reference to names of purchasers and denerally the
names of persons making the represertation, )

(b)) Written

(Whether contained in sales documents, prospectuses,
pamphlets and general letters. Cross reference with names
of purchasers and persorns making the reprgsentations.]

{(B) Proof of Falsity

{Give a short concise statement of actual facts, and cross
reference to the supporting witness, together with documents,
which go to establish the falsity of representations made.)

MWhere omissions to state are alleged, the statements that are
made misleading by the omissions should be specifically set
forth in the same manner.)
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INVESTOR WITNESSES

1,

)
.

4-

Name and Address

(At this point give a running story of the account such as: sew~
curity purchased; date; amount paid; date delivered; from purchased;
general business transactions; general representations made; how
they were made; and by whom made. }

Misrepresentations and Omissions

{Here insert numbers as given under heading "Representations .and
omissions to state".)

Jurisdiction
(4) Letters Mailled or Recelved
(a) Date
(b} By Whom Signed
{c) Where Postmarked
(@) Brief Summary of Contents.
{Also state whether envelope is available and cross
reference to the supporting witness who can identify the
letter or dogument and who can testify to facts relating
to the writing, mailing and connection with the defendants))
{B} Use of Instrument of Interstate Commerce
(Set up same detall as under 3(A) above.}
{After each letter given or instrument of commerce used, cross
reference to testimony of supporting witness who can establish’
either the mailing, writing or signature, or who can establish
the use of an instrument of commerce.)
Other Documents Identified by the Witness
{(a) Prospectus

{b) Sales Letter

{c) Receipt for Money Paid (or other miscellaneous documents)

SUPPORTING WITNESSES

1,

Hame and Address

(A deneral statement of the testimony of witness, including the
facts relating to the assoclation with persons under investigation,
scope of dutles of witness, and admissions made to him by defendants.)



- 46 -
2. Documents Which Can Ee Identified
{a) Books of Igsuer
{b) Books of Respondent
{¢) Prospectus
{d} Sales Letter
(e) #PFinancial Statements
(f)}) Hiscellancous Documents, Lettars or Heports

VIII. OTHER VIOLATIONS

{If there are violations in addition to Section 17 of the Securities
Act, suech as Sections 5 or 24 of the Securities aAct of Sections Q or
15 of the Exchange Act, additional facts may be set forth under this
heading. }

IX. VENUE

{A brief statement should be given concerning the proper venue in the
case, together with the reasons for recommending the particular venue,
Under this section a number of overt acts should ke shown, together
with the proof of same in order that these facts may be considered in
connection with a possible conspiracy alledation or count in any bill
or indictments.)

X. DOCUMENTARY MATERIAL

(Under this title describe and set up each exhibit obtuained during the
course of the investigation. Opposite the exhibit glve the number as-
signed to it during the investigation. Accounting reports, particulsarly
those relating to a trading investigation, should be attached to this
report, In case of books, records, documents or letters of individuals
or companles under investigation, additional information should be
given, l.e. it should be stated from whom these documents were obtained,
in what manner they were obtalned, in whosze custody they are st the

time of the writing of the report, together with any other circumstances
relating to the acquisition of them.)

{NOTE: AS FAR AS POSSIBLE STATEMENTS CONCERNING PROQF SHOULD BE
ESTABLISHED EITHER BY REFERRING TO AN EXKIBIT OR T0 THE TESTINONT
OF A WITHESS.)
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37. BILLS FOR INJUNCTION. A bdill shall be filed for an injunction only
if such filing is authorized by the Commission and the form of the Bill of
Complaint is approved by the Gemeral Counsel.

A Bill of Complaint must not be filed until a draft thereof has been
submitted to and approved by the Jeneral Counsel. In an emergency where for
special reasons it i3 not feasible to submit a draft, the General Counsel
may permit a pleading to be filed without his prior approval as to form but
no legal proceedings of any kind shall be instituted without prior author-
ization by the Commission.:

Such drafts should alsoc be accompanied by coples of the moving papers
for the preliminary injunction including copies of the affidavits im support
thereof, and, if practicable, the exhibits.
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COMILISSION CASES IN FEZDERAL COURTS. 1n order that draft bills of

complaint submitted teo this office for approval may be examined in the 1ight
of the available evidence, all such drafts submitted should be accompanlied
by a statement of the evidence intended to support them, unless a report
hereinbetore suggested in Faragraph 35 has been made. '

The statement of evidence should include the followirg items:

{1

(2}

(=)

(4)

(5)

The names of all the proposed deferndants. The exact name of
corporate defendants and the State of incorporation must be in-
cluded, All the partners in co-partnership defendanis must be
named. If any of the defendants were doing business under a trade
name, this should be stated. Any alias of any of the defendants
should be glven.

The residences of all the defendants. If the venue is to be laid
in a district in which the defendants do not reside, the state-
ment should include such other facts as are necessary to support
the wvenue.

The jurisdictional facts upon which the bill is predicated, stating
in detall the circumstances In which the mails or the means and
instruments of interstate commerce, or the facillities of a natleonal
securities exchange were used or whether the defendant is a member
of a national securities exchange.

A summary statement of the acts and practices of the defendants

upon which the bill is predicated, disclosing the inter-relation-
ship amond the defendants in detail, If violation of Section &

of the Securitles Act is charged, give such particulars about the
transaction, as dates, amounts, names and addresses of offerees or
purchasers, as to all offers or sales, in order that it may te de-
termined that no exemption from registration is available. If
violation of Section 17 of the Securities Act is charged, describe
the scheme, artifice or course of business relied upon as fraudu-
lent. Where the bill is based on misrepresentations by the de-
fendant, state the misrepresentations made, the persons to whom they
were made and the respect in whlch they werc false to the knowledge
of the defendant. If violation of Section 9 of the Securities Ex-
change Act is charpged, furnish such facts as will establish a vio-
lation of specific suhsections. In every type of case the time when
the acts or misrepresentations complained of occurred should be
fixed as closely as possible.

The names and addresses of available wltnesses, together with a
conclse statement of the facts as to which each witness is testi-
monially qualified, »

To the end that the General Counsel may be fully and immediately informed
as to matters in court it is desired that draft copies of all pleadings with
which cases are to be instituted be forwarded to his office at least & week in
advance of their filing.
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If at all possible, it is also desirable that coples of indictments to
be submitted to grand jurles be forwarded to this office at the earliest time
practicable, and before the return by the grand jury. GEBvery effort should
be made to have such copies in Washington at: least a week in advance of the
time of the return by the grand jury.:

The General Counsel should also be advised immediately in the event a
grand jury returns a secret indictment.,  Advice should alsc be received im-
mediately upon such an indictiment becoming public. '

If any changes have been made in the draft previously submitted or if
there has been any delay, a telegram must he sent to the General Counsel ap-
proximately twenty-four hours before the bill or other pleading is to be
flled or the indictment to be returned advising the General Counsel of that
fact and confirming the correctness of the draft in his possession or setting
forth any changes which have been made therein,

When a declision is handed down or a verdict has been reached, a state=-
ment as to the result should be communicated to Washindton immediately by
wire or telephone as the importance of the matter suggests,

Where convicted defendants are sentenced immediately upon the verdict,
the sentences should be included in the telegram advising of the verdict.
When sentence 1s deferred, this ofifice should be advised not less than twenty-
four hours in advance of the date on which the sentence is to be handed down
and, of course, advice as to the sentence should be immediately transmitted.

- At the earliest practical moment the General Counsel should be advised
of the full names of the attormeys representing the Commission and, if the
Department of Justice is invelved in the case, the full names of the repre-
sentatives of that Department wha may be in charge., He should alsc have the
full nemes of the Judde, the situs of his Court and the District in which the
proceedings are beling held.

In many instances and particularly in the case of indictments the origin.
al pleadings are verbose and complicated. Under these circumstances when the
original pledding is transmitted to Washington, it $hould be accompanied by
a short outline statement of the crucial facts and circumstances involved.
This statement should follow and coniain Quotations from the transmitted
document.

Whenever a bill may be taken pro confesso, such actlon should be taken
without delay, and at the expiration of the reguired thirty days, application
should be made for a final decree,

When a final decree of injunction is obtained, attorneys shall see that
a certified copy of such final decrce is served upon each defendant in the
suit either by the United States Marshal or in the manner prescribed by the
practice in the particular court,

Ih cases when the invesilgation by the Commission results in a criminal
trial followed by a conviction and a penitentiary sentence of more than a
year, the prisconer may be entitled to seek parole after having served a por-
tion of his sentence.  The parole board in these cases asks the Commission
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for an expression before acting on such applicatlons. Due to changes in
the Commission persomnel, the voluminous files in such cases and begause
such applications often occur several years after the termination of the
case, it 1s not expedient to prepare a report for the parcle board de novo
at the time its request is made., Accordingly, in all cases when a sentence
of more than a year is handed down, the attorney in charge of the case in
the regional office will thereupon prepare a "parole report" toc be submitted
io triplicate.  This report will be kept in the Washington office for sub-
mission %o the Parole Board when a request therefor is received. Such a
report should contain the type of information which is not admissible in
evidence at the trial, but which will give the Board the background of the
prisoner and the crime, Its purpose is to aid the parole board to deter-
mine whether the crime and its circuamstances were of such nature as to war-
rant the extension of parole to the prisoner. It sometimes happens that
our regional offices prepare reports for the probation officer after con-
viction and before sentence.. The parole board desires the same kind of re-
port, and where a report has been made 4o the prohation officer, three
copies of that report may be submitted in compliance with this provision.
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89. TRIAL DUCKET REPORT.. in order to maintain current trial dockets
in court proceedings, the attorney im charge of the case shall file in the
office of the General Counsel, in duplicate, a memorandum on the appropriate
form, "yellow" or "salmon", setting forth any action taken in suck proceed-
ings. The memorandum should be filed immediately following the pleading,
order, hearing, or other matter and should include all dates, names, and
other items of information necessary to make the approprlate entry on the
trial docket. Dates when future pleadings must be filed, hearings held,
appeals taken, briefs filed, et cetera, should also be indigated.

In most instances, the information called for in the memorandum slip
can be furnished merely by writing in opposite the action referred to the
date on which such action was taken. When it becomes necessary t¢ add to
the form of memorandum provided for civil and criminal cases in order to
report action for whleh no provision has bheen made in the memorandum, it is
important that every appropriate item called for on the form be shown in
full. This includes date of filing, indictment numbers, et cetera.

‘ It is alsoc required that two copies of all pleadings filed in court
be forwarded to the Trial Docket. These copies should show signatures and
court docket numbers. They should be attached to the memoranda reporting
thelr filing.

Qccasion is taken to stiress certain points with respect to these forms,

1. Each step should be reported as soon as it occurs. It is not neces-
sary to repeat previous action on any subseguent memoranda.

2. The Trial Docket ls charged with the duty of following all court
proceedings to prevent any fallure to make proper action within the
required time limits. It is also required to maintain a calendar
of all court actions scheduled for every case in which the Commlssion
appears as a party or as intervener. It is therefore essential.that
this office be informed as soon as any date is set for a hearing,
for briefs or pleadings to be filed, by any party to the proceedings,
et cetera,

3. BSince Trial Docket is frequently called upon for statistical in-
formation regarding the number of active cases, their status, et
cetera, it is essential that the information received from the
regional offices be current and accurate.

4. Since different jurisdictions have different provisions regarding
the dismissal of cases for want of prosecution, copies of the rules
of the various courts within the territory covered by each regional
office should be sent to Trial Docket and a periodic check made of
all cases on which action has not been taken dupring the allotted
time.
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The transmittal of any case to the Attorney General or to any
United States Attorney should be reported. In reporting crim-
inal cases 1t is essential to include indictment numbers. 1If
more than one indictment is brought in the gsame case, it is
important to report the ultimate dispesltlon of each indictment,

Emphasis should be placed on the importance of submitting two
conformed copies of all pleadingg, orders, et cetera, filed or
entered in court proceedings. This applies to all papers filed

by all parties to the e¢ase in both ¢livil and eriminal cases and

not merely to papers flled by the Commission, This instructioen,

of course, is applicable only to papers which are actually entered
in proceedings, and is not applicable to tentative drafts, et cetera.

Copies of forms sent to washlngton are Lo be kept in the field
office flle. 4An appropriate notation of the contents of such
form should be made on the assignment card.
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40, TRAVEL EXPENSES., Offlcial travel performed by officers and em-
ployees of this Commission will be in accordance with the Standardized
Government Travel Regulations, as amended, issued for the guidance of
civilian officials and employees of the several executlive departments and
independent establlshments. Persons having occasion to travel should ob-
tain a copy of these regulaticns and study them carefully,
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41. LOST CKECKS. Government checks lost by Commission employeces
should be reported promptly in writing to the Eudget and Aécounting Section
where the necessary steps will be taken to have paymenrt storped. Informa-
tion should be furnished stating whether the check was not received or was
lost or destroyed after receipt. If lost after recelipt, the circumstances
surrounding the loss should be given stating whether the check had been lost
by the payee. Where stoprage of payment is necessary, this will be arranged
by the Budget and Accounting Seection. The Treasurer of the United States will
send an owner bdond to be executed for the issuance of a duplicate check after
the expiration of thirty days from the date of original check as prescribed by
Jaw. If lost check is found btefore receipt of duplicate, the owner should
netify the Budget and Accounting Section at once by wire or mail, and after
the stop payment order has been 1ifted the original check may be cashed.
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42,  ANKNUAL AND SICK LEAVE, Annual and sick leave regulations of
the Commission are covered in Office Memorandum No. 49, Questions regard-
ing the interpretations of these regulations should be referred to the
Secretary for decision.
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43, FIELD PURCHASES.. All materials, supplies and eguipment shall be
regquisitioned from the Washington QOffice except (1) where prior approval
to purchase has been given by the Secretary of the Commission, {2) in the
case of ilnexpenslive expendable articles where the need is urgent and time
will not permit delivery from Washington, and (3} in cases where the items
are inexpensive and hesavy and it is clearly evident that the shipping cost
would make 1t more expensive to send from Washington, D. C.

Where it 1s necessary to make fleld purchases of materlal, supplies,
equipnent, and services, the following lnstructlions should be observed:

(1} Three or more competitive bids shall be obtained if the proposed
purchase will exceed ®50. Except in emergency cases, all blds received must
be submitted to the Secretary of the Commission wlth recommendations for ac—
ceptance. In enerdencles, where delay would be detrimental to the work of
the Commission, the lowest bid may be accepted immediately and the purchase
made. In these ingtances, all bids received should be transmitted to the
Secretary with the voucher covering the payment.

{2} Whlle the law doces not require competitive bids for purchases not
exceeding ®50, the Regional Administrator nevertheless has the responsibility
of making a reasonable price inquiry among possible competitors to secure the
lowest price practicable.
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44, SHIPKENTS. Freight and express shipments should be made on
Government bill of lading when the employee has this form available., A
supply of the forms properly numbered may be obtained from the Washington
Office. In cases where the bill of lading form is not available, the em-
ployee should have the shipment sent colleet if ‘he is sending it to one
of the Commission’s regional offices or to the Washington Office. 1In other
cases, he may pay the charges and enter a claim properly supported by a
receipt in his reimbursement voucher. Express service should be used only
when the postal service cannct be more economicazlly employed and the freight
service will not answer the requirements, The value of any materials shipped .
by express should not be placed at more than $50,

Parcel post should be used in all cases for supplies and materials where
a package does not weigh more than four pounds, in which case it may be
shipped free under the Government penalty privilege. Also, when plainly
indicated on the wrapper, packages containing official Government printed
or written matter may be shipped without charge under the penalty privilege
by first-class mail not to exceed seventy pounds in weight. If necessary,
postage stamps for use on packages weighing more than four pounds, may be
purchased locally and the cost thereof included in the expense account of
the officer making the purchase. The chargde must be suprorted by a receipt
indicating the number and denomination of the stamps purchased and the total
amount paid.
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45. PHOTOCOPIES. The Washington Office has complete equipment
economically to make photocopies and field employees should submit materlal
to that office to be photocopled when practicable to do so. In emergencies,
however, photocopies may be ordered in the field. In these cases, the firm
doing the work should submit a certified bi1l containing an itemization of
the charges, i.e., the number of coples furnished, the unlt price and the
total cost on Standard Form 1034, containing the same itemization, to the
Buddet and Accounting Section for payment. The bill or voucher should bear
an endorsement by the officer ordering the work to the effect that the ma-
terial was received in good condition, if such is the case. If the firnm
demands payment at the time the work is done, the traveller wmay pay for
same and make claim for reimbursement in hls expense account, which should
be supperted by a receipt itemlzed as lndicated above.
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48. DUPLICATING I'ORK. The requirements of the field personnel for
mimeographing, multigraphing, and other duplicating work should be sub-
mitted to the Secretary of the Commission for attention. The Washington
Office is completely equipped to handle this type of work expeditiously and
special attention will be given to urgent requests from the Commission's
employees in the field.
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47. PRINTING AND BINDING. There is approprimted annually a limited
amount of funds which may be used for printing and binding work of the
Commission. The law regquires that "all printing, binding, * * * for every
independent office and establishment of the Joveranment shall be done at
the Government printing off'ice, except such classes of work as shall be
deemed by the Joint Committee on printind to be urgent or necessary to be
done elsewhere than in the District of Columbia for the exclusive use of
any field service outside of the said Distriet." ({March 1, 1819, ¢. 88,
Sec. 11, 40 Btat. 1270). '1f the time element precludes the transmission
of briefs, transcripts of record, stipulations, etc., to Washington, D.C.
for printing at the Lovermment Printing Office, the printing thereof is
then considered as emergency work, and, upon approval of the Secretary as
to the availability of funds, may be done in the field. The cost of the
printing should te bllled to the Commission ln a manner similar to that
contalned in par. 45, Photocopies. The b1lll must be supported by a state-
ment from the responsible officer in the fleld under whose authority such
printing is purchased that 1n his opinion such work was urgent or necessary
to have done elsewhere than in the District of Columbia for the exclusive

use of the field service.

In addition to the number of copies required by the Regilonal Administra-
tar or other offiecial for his own use and the use of the court, 150 coples

should be sent to the office of the General Counsel in Washington.
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48, RENTAL OF TEMPORARY OFFICE., When an officer of the Commission is
traveling in the field and an urgent need for an office or hearing room for
a few days develops, the Postmaster, the local Federal Business Associatlion,
or the custodian of any Federal building in the city or town should be con-
tacted to ascertain whether free space is avallable in any Federally-owned
or rented bullding. If no room is avallable from any Government organizaw
tion and the space will be required for only a few days, it will be permis-
sibdle for the employee to make reasonable price inqulries and rent the
cheapest suitable space avallable, having the owner submit a Standard Form
1034 voucher claiming payment therefor. In these cases, it is frequently
possible to secure a meeting room without extra charge from the hotel at
which the employee 1s registered.

In all cuases where office space will be required for a longer period
than that stated above, the facts should be forwarded to the Secretary of
the Commission and detailed procedure will be furnished concerning the proper
steps to take to enter into an informal agreement or a formal lease as may
be hecessary.
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INVESTIGATIVE PROVISIOHS
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INVESTIGATIVE FPROVISIORS

"INVESTIGATIONS UNDER THE
SECURITIES ACT OF 1933

Seection &
The provisions of Section 5§ of the Securities Act of 1933 are as follows:

"Section 5{a}l Unless a registration statement is In effect as to a
security, it shall be unlawful for any person, directly or indirectly—

{l} to make use of any means or instruments of transportation or com-
munication in interstate commerce or of ‘the malls to sell or offer
to buy such security through the use or medium of any prospectus
or otherwise; or

{2) to carry or cause to be carried through the mails or in inter-~
state commerce, by any meeans or instruments of transportation, any
such security for the purpeose of sale or for delivery after sale,

{b) It shall be unlawful f{or any person, directly or indirectly—

{1} to make use of any means or instruments of transportaticn or com-
municatlion in interstate commerce or of the mails to ecarry or
transmit any prospectus relating to any security registered under
this title, unless such prospectus meets the requirements of
Section 10; ar

(2) to carry or to cause to be carried through the mails or in inter-
state commerce any such security for the purpose of sale or for
delivery after sale, unless accompanied by or preceded by a pro=-
spectus that meets the requirements of Section 10."

There are four different offenses covered by this section., In any in-
vestigation of these offenses it ls necessary to obtain evidence which
positively supports each element of the crime,

The elements of these anffenses are:
Section S(alll)
CNEJ That no registration statement was in effect as to a security.

TWO: That some meang or instrument of transportation or communication
in interstate commerce or the mails were used to sell or to offer to
buy such security through the use of a prospectus or in any other
nanner, ' ' :

An lnvestigation of this offense must establish that a search of the
records of the Securities and Exchange Commisslion was made and revealed that
no reglstration statement was in effect at the time the effort to sell the
security was made,
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The employee of the Commission who ‘has searched the records of the
Commission for this purpose should be named in the report.

Evidence should then establish that some means of interstate transpor-
tation or communication or the mails were used to sell the security.

The use of the telephone, telegraph, radio, rallroad freight or express,
automobile freight or express, private automoblile transportation, air line
freight or express, private airplane transportation, the use of boat lines,
or private messender or carrying service from one state to another stsate
should be shown.

Or any use of the matls, whether interstate or intrastate, will satisfy
the second element of thls violatlon.

In the investigation the various agencies sugdested above may be chechked
to determine whether they were used.

It is also suggested that the examination of the books and records of a
subject, by an accountant or other investigator may furnish some lead as to
evidence supporting this element of the offense.

Telegraph or telephone messages may be shown to have been efforts to
sell as may be radio broadcasts. Qther insitrumentalities checked may reveal

that thelir use involved an effort to sell.

Evidence should be developed by interviews with persons approached or
solicited by the subject as to the effort to sell such security.

Full information should also be obtained as to the prospectus or other
method used in the solicitation.

Section 5(a}(2)

ONE: That no registration was in effect as to a security.

TWO: That the security was carried through the mails or in interstate
commerce.

THREE: That the security was so carried for the purpose of sale or for

delivery after sale.

An investigation hereunder should also establish in the manner outlined
above that no registration statement was in effect at the time the security
was carried through the mails or in interstate commerce.

The various instrumentalities of interstate commerce should also be
checked to sustain this elemert of the offense or proof of the use of the
mails in the carriage of such security should be obtained.

Statements from persons to whom such securities were scld or delivered
should include the means by which such sales or deliveries were accomplished
in order that further inguiry can be made to establish independently of sueh
witnesses the use of the mails or instrumentalities of interstate commerce.
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Where interstate commerce is involved the agency which was used should
he contacted to develop evidence in its possession relative to the carriagde
of such securities,

Proof should be obtained showing that such carriusge was for the purpose
of sale or delivery after sale.

Section 5(b}(1l)

ONE : That some means or instrument of transportation or communication in
interstate commerce or the malls were used.

TWO: That a prospectus was carried or transmitted by such means.

THREE: That such prospectus related to a security reglstered under title 1
of the Securlitles Act of 19033.

FOUR: That such prospectus did not meet the requirements of Section 10 of
such Act.

This sectlon applies to 3 security registered under the Act and this
fact should be shown specifically by the investigation,

Letailed evidence should be obtained showing the manner in which the
prospectus fails to meet the requiremants of Sectlon 10,

Evidence as t¢o the use of the mails or interstete cbmmerce should be
obtained as suggested under Section 5({al(l). '

Section B(b)(2}

OKNE: That a security was carried through the mails or in interstate
commerce.
TWO: That such security was so carried for the purpose of sale, or de-

livery after sale.

THREE: That such security was not accompanled or preceded by a prospectus
meetling the requirements of Section 10.

This section applies to a reglstered security and registration should
be established by the investigation.

The fajilure to forward with a prospectus the security or bdefore the
transmission of the security, should be definitely established.

If a prospectus was used, the investigation should show in what manner
it failed to meet the requirements of Section 10.
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EXENPTIONS

Careful consideration should be givern to the provisions of Sections
3 and 4 and the regulations issued thereunder to determine, before investi-
gation LIf possible, whether the particular securlty or transaction could be
exempt from registration,

If there is any doubt as to the status of the security the inipial
investigative actlon should be to determine definitely whether the security
or transaction ls exempted under the provisions of Sections 2 or 4 or the

Commission's regulations,

The facts should then be presented to the Regional Administrator for
determination as to whether an exemption applies.
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Section 17
The provisions of Section 17 of the Securities Act are as follows:

"Sec. 17{a) It shall be unlawful for any person in the sale of any
securities by the use of any means or instruments of transportation or com—
munication in interstate commerce or by the use . of the mails, directly or
indirectly-—~

(1) to employ any device, scheme, or artifice to defraud, or

(2) to obtaln money or property by means of any untrue statement of
a material fact or any commission to state a material fact neces-
sary in order to make the statements muade, in the 1ight of cir-
cumstances uader which they were made, not misleading, or '

{(3) to engage in any transactlon, practice, or course of business
which operates or would operate as a fraud or deceit upon the
purchaser.

{b) It shall be unlawful for any person, by the use of any means or
instruments of transportation or ¢communication in interstate commerce or by
the use of the mails, to publish, give publicity to, or circulate any notice,
circular, sdvertisement, newspaper, artlicle, letter, investiment service, or
communication which though not purporting to offer & security for sale, de-
scribes such security for a consideration recelved cor to be recelved, directly
or indirectly, from an issuer, underwriter, or dealer, without fully disclos~
ing the receipt, whether past or prospective, of such considerstion and the
amount thereof.

(e} The exemption provided in Section 3 shall not apply to the pro-
visions of this section.”

There are four different offenses covered by this section.

The elements which must be established by positive evidence to support
e violation of any of the provislons of this sectlion, and which should be
covered in an jinvestigation follow:

Section 17{al(1l)}
ORE: That there wes a szle of a security.

TWO: That some means or instrument of transportation or communication
in interstate commerce, or the mails were used in the sale.

THREE: That some device, scheme or artifice to defraud was employed in such
sale.

It should be noted that the exemptions provided in Sections 3 and 4 of
the Act, which apply to Section 5 cases, do not epply to matters falling
under Section 17. -
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The term "sale" used in this section should be interpreted in the light
of Section 2(3) of the Act which defines the term *"sale", "sell"”, "offer to
sell”, or "offer for sale” to include every contract of sale or disposition
of, attempt or offer to dispose of, or soliclitation of an offer to buy, a
security or interest Iin a security, for value,

It does not however, under the terms of Section 2({e) include preliminary
negotiations or agreements between an lissuer and an underwriter.

Therefore the element of sale is supported by evidence of attempts to
sell, and completed saleg, while desirable to be shown, are not necessary to
sustaln the offense.

Suggestions shown above as to proof of the use of the mails or the ine
strumentalities of interstate commerce apply to Section 17 as well,

As to the third element the character of the device, scheme or artifice
to defraud may be as varled as the imaginations may conjure. This phraseology
la so simlilar to that of Section 215 of the criminal code relative t¢ the use
of the mails to defraud that an outline of this offense is provided below in
the thought that c¢ourt decisions interpreting that offense may be applicable
to Section 17, in the absence of wide lnterpretation of Section 17, by the
courts.

Section 17{a)(2)
CNE: That there was a sale of a security.

TWO: That some means or instrument of transportation or communicstion of
interstate commerce or the malls were used in the sale.

THREE: That in such sale money or property was obtained by means of an une
true statement of a material fact or an omission to state a material
fact necessary in order to make the statements made, in the 1light of
circumstances under which they ware made not misleading.

Section 17(al{3)

ORE: That there was a sale of a securlity.

TWO: That some means or instrument of transportation or communlication of
interstate commerce or the malls were used in the sale.

THREE: That the subject engaged in a transaction, practice or course of
business which operates as a fraud or deceit upon the purchaser.

Jeetion 17(b)

ONE: That some means or instrument of transportation or communication in
interstate commerce, or the malls were used.



TWO:

THREE!:

FOUR;
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That there' was thereby published or circulated, a motice, circular,
advertlsement, newspaper, article, letter, investment service, or
a communication describing a security but not purporting to offer
such security for sale.

That the person so publishing or circulating such material received
or will recelve a conslideration for such publication or circulation,
from an issuer, underwriter or dealer.

That such person failed to fully disclose such consideration and
the amount thereof.
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COURT DECISIONS

{These Declsions are Suggested as Bearing
on Sec. 5 and Sec. 17.)

In Securities and Exchange Commission v. Boise Petroleum Corporation,
et al., Eguity No. 1974, the U. S. Distriet for Idaho held that the use of
the mails intrastate constituted a violation of this section saying,
"Congress has power to regulate the use of the mails both intrastate and
interstate." :

With respect to the admissibility of telephone calls the Circuit Court
of Appeals for the First Circuit, in jervis v. {. S., 9C F.(2d) 243, said,
"The law is now well settled with respect to telephone calls, that if the
person testifying does not recognize the voice, the surrounding circumstan-
ces may show sufficient probability that the person talking at the other
end was one whose statements would be admissible to warrant admitting the
conversation. Jdndrews v. {. S., 78 F.{2d) 274; American British Corp. v,
¥ew Idria Co., 293 Fed. 509: General Hospital v. New Haven Rendering Company,
B85 Atl. 1085: Van Riper v. U. §. 13 P.(2d) 981. The circumstances surround-
ing the incident made 1t altogether probable that the person talking to the
witness over the telephone was connected with Gibbs & Company as he said he
was, and justified the admission of the testimony."

In U. S. v. Kopald, Quinn and Company, criminal No. 14725, the U. S,
District Court for the Northern District of Georgia said, "fhe confirmation
of a sale is a part of the transaction, the final step in the sale, so that
the use of the mails for bringing about this final step in the sales alleged
in counts one to five, inclusive, of the indictment and evidenced by the
respective documents set out in said counts, constitute a viclation of See.
17(a) of the Act."

In Coplin v. U, S. 88 F.l2d) 652, the Circult Court of Appeals for the
ninth cirecuit ‘held that proof that one party used the telephone between
states was sufficient to conviet others who were indicted as co-defendants
who "did * * % make use of a means of communication in interstate commerce
¥ % ¥ ete.", the court observing that 18 U.S5.C.A. Sec. 550 provides that
aiders, abettors and counsellors of a crime are principals therein. The
court quoted from its decision in Cossack v. U. S. 82 F.{2d) 214, "When it
is established that persons are assoclated together to accomplish a crime
or series of crimes, then the admissions and declarations of one of such
confederates concerning the common enterprise while the same is in progress
are binding on the others. It is not the name by which such a combination
is known that matters but whether such persons are working together to ac.
complish a common result. The legal principle governing in cases where
several are connected in an unlawful enterprise is that every act or declara-
tion of one of those concerned in the furtherance of the original enterprise
and with reference to the common object is, in contemplation of law, the act
or declaration of all." (Other cases cited.)
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INVESTICATIONS UNDER THE SECURITIES EXCHAKGE ACT OF 1994

Sectlion 9

The provisions of Section 9 of the Securities Exchange Act of 1934 are as

" follows:

Sec.

"FROKIBITION AGAINST MANIPULATION OF SECURITY PRICES

9. {a} It shall be unlawful for any person, directly or indirectly,

by the use of the majils or any means or instrumentality of interstate commerce,
or of any facility of any natlonal securities exchange, or for any member of a
national securitigs exchange—-

(1)

(2)

(3}

{4)

For the purpcose of creating a false or misleading appearance of
active trading in any security registered on s national securities
exchange, or a false or misleading appearance with respect to the
market for any such security, (A) to effect any transaction in

such security which involves no change in the beneficial ownership
thereof, or (B) to enter an order or orders for the purchase of

such security with the knowledge that an order or orders of sub-
stantially the same size, at substantially the same time, and at
substantlially the same price, for the sale of any such security, has
been or will be entered by or for the same or different parties, or
{C} to enter any order or orders for the sale of any such security
with the knowledge that an order or orders of substantially the same
size, at substantially the same time, and at substantially the same
price, for the purchase of such security, has been or will be entered
by or for the same or different partles,

To effect, alone or with one or more other persons, a series of
transactions in any sccurity redistered on a national securities ex-
change creating actual or apparent active trading in such security
or raising or depressing the price of such security, for the pur-
pose of inducing the purchase or sale of such security by others.

If a dealer or broker, or other person selling or offering for sale
or purchasing or offering to purchase the security, to induce the
purchase or sale of any security registered on a national securities
exchange by the circulation or dissemination in the ordinary course
of business of information te the eflect.that the price of any such se-
curity will or is likely to rise or fall because of market operations
of any one or more persons conducted for the purpose of raising or
depressing the prices of such security,

If a dealer or broker, or other person selling or offering for sale
or purchasing or offering to purchase the security, to make, re-
garding apy security registered on a national securities exchange,
for the purpose of inducing the purchase or sale of such security,
any statement which was at the time and in the 1ight of the clrcume
stances under which lt was made, false or misleading with respect
to any material fact, and which he knew or had reasonable ground to
belleve was so false or misleading.
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(5) For a consideration, recelved directly or indirectly from a dealer
.-or broker, or other person selling or offering for sale or pur-

chasing or offering to purchase the security, to induce the purchase
or sale of any security registered on 2 national securities exchange
by the circulation or dissemination of information to the ¢ffect
that the price of any such security will or is llkely to rise or
fall because ¢of the market operations of any one or more persons
conducted for the purpose of raising or depressing ‘the price of such
security.

{B8) To effect either alone or with one or more other persons any series
of transactions for the purchase and/or sale of any securlty regis-
tered on a national securities exchange for the purpose of pegging,
fixing, or stabilizing the price of such security in contravention
of such rules and regulations as the Commission may prescribe as
necessary or appropriate in the public interest or for the protec-
tion of investors,

{b) It shall be unlawful for any person to effect, by use of any facil-
ity of a national securities exchange, in contravention of such rules and
regulations as the Commission may prescribe as necessary or appropriate in
the public interest or for the protection of investors—-

(1) any transactiom in c¢onnection with any security whereby any party
to such transaction acquires any put, call, straddle, or other op-
tion or privilege of buying the security from or selling the securi-
ty to another without being bound to do so; or

(2) any transaction in connection with any security with relation to
which he has, directly or indirectly, any interest in any such put,
¢call, straddle, option, or privilege; or

(3) any transaction in any security for the account of any person who
'he has neason to believe has, and who actually has, directly or in-
directly, any interest in any such put, call, straddle, option, or
privilege with relation to such security.

{(¢) It shall be unlawful for any member of a national securities ex~
change directly or indirectly to.endorse or guarantee the performance of -any
put, call, straddle, optlion, or privilege in relation toc any security regis—
tered on a national securities exchange, in contravention of such rules and
regulations as the Commissior may prescribe as necessary or appropriate in
the public interest or for the protecticon of investors.

{d) The_terms'"put“, "call", "straddle”, "option", or "privilege" as
used in this section shall not include any registered warrant, right, or con-
vertible security.

{e) Any person who willfully participates in any act or transaction in
violation of subsection (a), (b}, or {ec) of this section, shall be liable to
any person who shall purchase or sell any security at a price which was afw
fected by such act or transaction, and the person so injured may sue in law
or in equity in any court of competent jurisdiction to recover the damages
sustained as a result of any such act or transaction. 'In any such suit the
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court may, in its dliseretion, require an undertaking for the payment of the
costs of such suit, and assess reasonable costs, including reasonable attor—
neys' fees, against either party litigant. Every person who becomes llable
tc make any payment under thls subsection may recover coatribution as in
cases of contract from any person who, if joined iln the original suit, would
have been liable to make the same payment. No action shall be maintained to
enforce any liability created under this section, unless brought within one
year after the discovery of the facts constituting the violatlor and within
three years after such violatlon.

{£) The provislons of this section shall not apply:to an exempted
security."”

Under the present rules of the Commission there are five offenses covered by
this section of the above act. In any investigatlion of these offenses 1t is
necessary ;to obtain evidence which positively supports each element of the
crime.

The elements of these varlous offenses are set out below:

Section-Qla}ll)IA)

OKE: That directly or indirectly a transacticn was effected in a se-
curity which involved no change in the beneficial ownership of such
securivy.

TWO: That such security was registered on a national securlties exchange.

THREE : That the purpose of such transaction was to create a false or mis-—
Ca leading appearance of active trading in such security or to create
a false or misleading appearance with respect to the market for such
security.

FOUR: That in effecting such trarsaction some use was made »f the malls,
or some means or instrumentality of interstate commerce, or of some
facility of = national securities exchange, or iLhat the person who
effected such order was a nember of a national securities exchange.

Sectlon B{=2)(1)(B}

ONE: That direetly or indireetly an order was entered for the purchase
of a security.

TVWO!: That such security was reglstered on a national securities exchange.

THREE: That the person entering such order did so with the knowledde that
an order of substantially the sare size ard at substantially the same
time and at substantlally the same price had been or would be en-
tered, for the sale of such security, by the same or different
parties.
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FOUR: That the purpose of enterlng such order was to create a false or
misleading appearance of active trading in such security or to
create a false or misleading appearance with respect to the market
for such security.

FIVE: That in entering such order some use was made of the mails or some
means or instrumentality of interstate commerce or of some facility
of a national securities exchange or that the person who entered
such order was a member of a natiomal securities exchsange,

Section 9{a){1){C)

ONE: That directly or indirectly’an order was entered for the sale of a
security.
TWO: That such security was registered on a national securities exchange.

THREE: That the person entering such order did so with the knowledge that
an order of substantially the same size, and at substantially the
same time, and at substantially the same price had been or would
be entered, for the purchase of such security, by the same or dif-
ferent parties.

N

FOUR: That the purpose of entering such order was to create a false or
misleading appearance of active trading in such security or to
create a false or misleading appearance with respect to the market
for such security.

FIVE: That in entering such order some use was made of the mails or some
‘ means or instrumentality of interstate commerce or of some facility
of a national securities exchange, or that the person who entered
such order was a member of a national securities exchange.

Seetion 9(al{2)

ONE: That a series of transactions in 2 security was effected by one or
more persons.

TWO: That such security was registered on a mational securities exchange.,

THREE : That such transactions created actual or apparent active trading in
such security or raised or depressed the price of such security.

FOUR: That the purpose of such transactions was to induce the purchase or
sale of such security by other persons.

FIVE: That in effecting such series of transactions sore use was made of
the malls or some means or instrumentality of interstate commerce or
of some facility of a nastional securitlies exchange or ihal the per-
son who effected such transactions was a member of a national securi-
ties exchange.
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ONE:
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FOUR:

FIVE:
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Section 9{a}(3)

That a person circulated or disseminated information to the effect
that the price of a security would or was likely to rise or fall
because of market operations of any one or more persons conducted
for that purpose.

That the perscn who circulated or dissemlinated sueh information
was a dealer or broker, or a person selling or offering for sale
or purchasing or offering to purchase such security.

That the person c¢irculated or disseminated the information in the
ordinary course of ‘his business.

That such security was registered on a national securities exchange.

That such infermation was circulated or disseminated for the purpose
of indueing the purchase or sale of such security.

That the purchase or sale was induced by the use of the mails, or
some means or instrumentality of interstate commerce, or of some
facility of a national securities exchenge, or that the person who
circulated or disseminated such information was a member of a

natlional securities exehange.
Section 8(a)(4)

That a statement was made, regarding @ security, which at the time
made and in the 1ight of the circumstances under which it was made,
was false or misleadind with respect to a material fact.

That the person making such statement, at that time, knew or ‘had
reasonable grounds to believe it was so false or misleading.

That the person meking such statement was a dealer or dbroker, or a
person selling or offering for sale or purchasing or offering to
purchase such security.

That swuch security was registered on a national securities exchange,

That the statement was made for the purpose of inducing the purchase
or sale of such security.

That in making such statement some use was made of the mails, or of
some means or instrumentality of interstate commerce, or of some
facility of a naticnal securitlies exchange, or that the person making
such statement was a member of a naticnal securities exchange.

Section gla)(5)

That a person circulated or disseminated information to the effect
that the price of a security would or was likely to rise or fall be-
cause of market operations conducted by any one or more persons for
that purpose.
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THREE:

FOUR:

FIVE:
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That such person, directly or indirectly, received some considera-
tion from a dealer or a broker, or from some other person selling
or offering for sale or purchasing or offering to purchase such
security, for inducing the purchase or sale of such security.

That the information was cireculated or disseminated for the purpose
of inducing the purchase or sale of such securitvy.

That such security was registered on a national securities exchange.

That in inducing such purchase or sale of such security some use
was made of the mails, or of some facility of a national securities
exchange, or that the persom who circulated or disseminated such
information was a member of a national securities exchange.
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INVESTIGATION OF VIOLATIONS INVOLVING HANIPULATIVE,

DECEPTIVE AND FRAUDULENT- CEVICES AND CONTRIVANCES

UNDER SECTIONS 10(b) AND 15(c) OF THE SECURITIES
EXCHANGE ACT OF 1934

The Commission under sections 10{b) and 15{c} respectively of the Securi-
ties Exchange Act through the adoption of the GB and MC rules has defined cer-
tain acts to be manipulative, deceptive or fraudulent devices and contrivances.

The provisions of Rules GBZ and GB3 and the MC rules are as follows:

"Bule GBR2. Solicttation of Purchases on an Exchange to Facilitate a Dis-
tribution of Securities, (a) No person, participating or otherwise financial-
ly interested in the primary or secondary distributior of any security of any
issuer, shall, by the usc of any means or instrumentality of interstate com-
merce or of the mails, or of any facility of any national securities exchange

(1) pay or offer or agree to pay, directly or indirectly, to any
person any compensation for soliciting anothier to purchase any
security of the same issuer on a national securities exchange,
or for purchasing any security of the same issuer on any such
exchange for any accounht other than the acgcount of the person
who pays or is to pay such compensation; or

(2) sell, offer to sell or induce an offer to buy such security,or
deliver such securivy after sale, if, in conhection with such
distribution, such person has paid, or has offered or agreed to
pay, directly or indirectly, to any person, any compensation for
soliciting another to purchase any security of the same issuer
on any national securities exchange, or for purchasing any
security of the same issuer on any such exchange for any account
other than the account of the person who has paid or is to pay
such compensation.

(k) No person, particlipating or otherwlse financially interested in the
primary or secondary distribution of any security of any issuer, shall cause
a purchase or sale of anry security of the sarme issver on a national securities
exchange by paylng or offering or agreeing to pay, directly or indirectly, to
any person any compensation for soliciting another to purchase such security on
any such exchange, or for purchasing such security on any such exchange for any
account other than the account of the person who pays or is to pay such com-
pensation, '

|

(c) The provisions of this rule shéll rot apply in respect to any salary
paid by a broker or dealer to any person regularly employed by him whose
ordinary duties include the solicitation or execution of brokerage orders on a
national securities exchange, if such salary represents only ordinary compehsa~
tion for the discharge by such person of such duties in the regular course of
his employment, and is not paid, in whole or in part, directly or indirectly,
for the inducement by such person of the purchase or sale on a national securie-
ties exchange of any security of the issuer of the security in the primary or
secondary distribution of which suech broler or dealer is participating or
otherwise financially interested,
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Rule GB3. Fuployment of Manipulative and Deceptive Devices. It shall be
unlawful for any btroker or dealer, directly or indirectly, by the use of any
means or instrumentality of interstate commerce, or of the mails, or of any
facility of any national securitles exchande, to use or employ, 1n connection
with the purchase or sale of any security otherwise than on a national securi-
ties exchange, any act, practice, or course of business defined by the Commis-
sion to be included within the term "manipulative, deceptive, or other fraudu-
lent device or contrivance®™, as such term is used in Sectlon 15f{c} of the act,

"Rule MC1, Definmitions. As used in any rule adopted pursuant to Section
15{¢c) of the Act: '

(a} The term "customer" shall not ineclude a broker or dealer.

(b} The term "the completion of the transaction" means:

(1} In the case of a customer who purchases a security through or
from a broker or dealer, except as provided in paragraph (2},
the time when suchk customer pays the broker or dealer any part
of the purchase price, or, if rayment is effected by a book-
keeping entry, the time when such bookkeeping entry is made by
the broker or dealer for any part of the purchase price;

(2} In the case of & customer who purchases a security through or
from a broker or dealer who makes payment therefor prior to the
time when payment is requested or notification is ¢given that
payment 1ls due, the time when such broker c¢r dealer delivers the
security to or into the account of such customer;

{3} In the case of a customer who sells a security through or to a
broker or dealer, except as provided in paragraph (4), if the
security is not In the custody of the broker or dealer at the
time of sale, the time when the security is delivered to the
broker or dealer, and if the security is in the custody of the
broker or dealer at the time of sale, the time when the broker
or dealer transfers the security from the account of such
customer;

{4) In the casc of a customer who sells & security through or to a
broker or dealer and who delivers such security to such broker
or dealer prior to the tlime when dellvery is reguested or noti-
fication is given that delivery is due, the time when such broker
or dealer makes payment to or into the account of such customer.

Rule MC2, Fraud and Misrepresentation, (a) The term "manipulative, de-
ceptive, or other fraudulent device or contrivance”, as used in Section 15(¢)
of the Act, is hereby defined to include any act, practice, or course of busi-
ness which operates or would operate as a fraud or deceit upon any person.

{b) The term "manipulative, deceptive, or other fraudulent device or con-
‘trivance”, as used in Section 15({c) of the Act, is hereby defined to include
any untrue statement of a2 material fact and any omission to state a material
fact negessary in order to make the statements made, in the light of the cir-
cumstances under which they are made, npt misleading, which statement or
omission is made with knowledge or reasonable grounds to believe that it is
untrue or misleading.
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. (e) The scope of this rule shall pot be limited by any specific defini-
tions of the term "menipulative, deceptive, or other fraudulent device or con-
trivance” contalined in other rules adopted pursuant to Section 15{¢) of the Act,

Rule MC3. [fisrepresentation by Prokers and Dealers as to Registration.
The term "manipulative, deceptive, or other fraudulent device or contrivance",
ag used in Section 15(c) of the Aect, is heredby defined to include any repre-
sentation by a broker or dealer that the registration of a broker or dealer,
pursuant te Section 15(b), or the failure of the Commission teo deny or revoke
such reglstration, indicates in any way that the Commission has passed upon or
approved the fipancial standing, busliness, or conduct of such registered broker
or dealer or the merits of any security or any transaction or itransactions
therein, :

Rule MC4. Confiruation of Transactions, The term Pmanipulative, de-
ceptive, or other fraudulent device or contrivance”, as used in Section 15{c¢c)
of the Act, 1s hereby defined to include any act of any broker or dealer
designed to effect with or for the account of & customer any transaction in,
or to lnduce the purchase or sale by such customer of, any security unless
such broker or dealer, at or before the completion of each such transaction,
¢lves or sends to such customer written notification disclosing (1) whether
he is acting as a broker for such customer, as a dealer for his own account,
as a broker for some other person, or as a btroker for both such customer and
some other person; and (2) Iin any case in which he is acting as a broker for
such customer or for both such customer and some other person, either the
name of the person from whom the security was purchased or to whom it was
sold for such customer and the date and time when such transaction took place
or the fact that such informa}ion will be furnished wpon the request of such
customer, and the source and amount of any commiscsion or other remuneration
" received or to be received by him in connection with the transaction.

Rule MC5. DNisclosure of Control. The term "manipulative, deceptive, or
other fraudulent device or contrivance”, as used in Section 15(c) of the Act,
is hereby defined to include any act of =ny broker or dealer controlled by,
controlling, or under common control with, the issuer of any security, designed
to effect with or for the account of a customer any transaction im, or to in-
duce the purchase or sale by such customer of, such security unless such broker
or dealer, before entering into any contract with or for such customer for the
purchase or sale of such security, discloses to such customer the existence of
such control, and unless such disclosure, if not made in writing, is supple-
mented by the giving or sending of written disclosure at or before the comple~
tion of the transaction.

Rule MCe. Disclosure of Interest in Pistributions. The term "manipula-
tive, deceptive, or other fraudulent device or contrivance"”, as used in Section
15(c) of the Act, is hereby defined to include any act of any broker who is
acting for =z customer or for both such cusiomer and some other person, or of
any dealer who receives or has promise of receiving a fee from a customer for
.advising such customer with rézpect to securities, designed to effect with or
for the account of such customer any transaction in, or to induce the purchase
or sale by such customer of, any security in the primary or secondary distribu-
tion of which such broker or dealer is participating or is otherwise financial-
ly interested unless such broker or dealer, at or before the completion of each
such transaction gives or sends to such customer written notification of the
existence of such participation or interest,
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Rule MC7. Discretionary Accounts. {a) The term "manipulative, deceptive,
or other fraudulent device or centrivance®, as used in Section 15(¢) of the
Act, is hereby defined to include any act of any broker or dealer designed to
effect with or for any customer's account in respect to which such broker or
dealer or his agent or employee is vested with any discretionary power any
transactions of purchase or sale which are excessive in size or frejquency in
view of the financial resources and character of such account,

{b) The term "manipulative, deceptive, or cther fraudulent device or
contrivance”, as used in Section 15(c) of the Act, is hereby defined ito in-
clude any act of any broker or dealer designed to effect with or for any
customert's account in respect to which such broker or dealer or his agent or
employee is vested with any discretlionary power any transactlion of purchase
or sale unless immediately after effecting such transactien such broker or
dealer makes a record of such transaction which rec¢cord includes the name of
such customer, the name, amount and price of the security, and the date and
time when such transaction took place.

Rule ¥C8. Sales 2zt the ¥arket., The term "manipulative, deceptive, or
other frauwiulent devies or contrivance”, as used ip Section 185(c¢) of the Act,
is hereby defirned to include any rerresentation made to a customer by a broker
or dealer who is participating or otherwise financially interested in the
primary or secondary distribution of any security which is rot admitted to
trading on a national securities exchange that such security is being offered
to such customer "at the market" or at a price related to the market price un-
less such broker or dealer kuows or has reasonable grounds to believe that a
market for such securlity exists cther than that made, created, or controlled
by him, or by any person for whom he is acting or with whom he is assocliated
in such distribution, or by any person controlled by, c¢ontrolling or under
common control with him.

The elements necessary under these rules to be established by evidence
to prove a violation of the law follow: '

Rule BG2{a)(1}

ONE: That the subject participated in or was financlially interested in the
primary or secondary distribution of & security of some lssuer.

TVWO: That the subject directly or indirectly paid, offered or agreed to pay
compensation to some person for soliciting the purchase, or for pur-
chasing for the account of another, scme security of the same lssuer,
on a national securities exchange.

THREE: That such compensation was not a salary, paid by a broker or dealer to
‘ a person regularly employrd by him whose ordinary duties included the

solicitation or execution of brokerage orders on a national securities
exchange, representing only cordinary compensation for the discharge of
such duties in the regular course of his employment, and such salary
was not paid, in whole or in part, directly or indirectly, for the in-
ducement of the purchase or zale on z national securities exchange of
any security of the issuer of the security in the primary or secondary
distribution of which such broker or dealer was participating or
otherwise financially was interested.



FQUR:

ONE:

TWO:

THREE:

FOQUR:

FIVE:

ONE:

TVO:

THREE:

That some use was made of a means or instrumentality of Interstate

commerce, or of the mails, or of a facility of a national securities
exchange,

Rule GB2{a)(2)

That the subject participated in or otherwise fimancially was
interested in the primary or secondary distribution of a security of

some issuer.,

Phat the subject has paid, offered or agreed to pay, directly or in-
directly, some compensation to some person for soliciting the purchase,
or for purchasing for the account of ancther, some security of the same

issuer, on a national securities exchange.

That the subject sold, offered to sell or induced an offer to buy cor
delivered after sale the security, in the primary or secondary distri-
butlon of which he wag participating or otherwise financially was
interested.

That such compensation was not a salary, paid by a broker or dealer to
a person regularly employed by him whose ordinary dutles included the
solicitation or executicon of bLrokerage orders on a national securitles
exchange, representing only ordinary compensation for the discharde of
such duties In the regular course of his employment, and such salary
was not paid, in whole or in part, directly or indirectly, for the in-
ducement ¢f the purchase or sale on a national securities exchange of
any security of the issuer of the security ir the primary or secondary
distridution of whiek such breker or dealer was participating or other-
wise financially was interested.’ '

That in such sale, offer to sell or inducling of an offer teo buy or in
such delivering after sale some use was made of a means or instrumen—
tality of interstate commerce, or of the wails or of a facility of a
national securities exchange.

Rule GB2(b)

That the subject participated in or otherwise financially was
interested in the primary or secondary distribution of a security of
some lssuer.

That the subject caused a purchase or sale of some security of the
same lssuer, on & national gsecuritles exchande, by paying or offering
or agreeing to pay, directly or indirectly, to some person compensa~-
tion for soliciting the purchase by another, cor for purchasing for the

account of another, on a nuticnal securities exchange, such security,

That such compensetion was not a salary, pald by a broker or dealer to
a person regularly employed by him whese ordinary duties included the
solicitation or execution of brokerage orders on a national securities
exchange, representing only ordinary compensetion for the discharge of
such duties in the regular‘course of him employment, and such salary
was not paid, in wheole or in part, directly or indirectly, for the
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induecement of the purchase or sale on a natlonal securities exchange of
any security of the issuer of the security in the primary or secondary -
distribution of which such broker or dealer was participating or other-
wise financially was interested. f

FOUR: That in c¢ausing such purchase or cale some use was made of 2 means or
instrumentallity of interstate commerce, or of the mails, or of a facili-
ty of a natioral securities exchange.

Violations in QOver~the-Counter Transactions

Commission Rule GB3, adopted under the provisions of Section 10(b) of the
Securities Exchange Act, whicl makes it umlawful, "for any person, directly or
indirectly, by the use of any means or instrumentallty of interstate commerce,
or of the malls, or of any facility of a national securities exchange *%¥* to
use or employ, in connection with the purchase or sale of any security regis-
tered on a nailonal securities exchange or any securlty not so registered, any
manipulative or deceptive device or coatrivance in contravention of such rules
and regulations as the Commission may prescribe as necessary or appropriate in
the publie interest or for the protection of investors”, brings within the
purview of this section certaln acts which the Commission, by virtue of section
15(c) of the Securlties Exchange Act, has defined to constitute "manipulative,
deceptlve or other fraudulent devices or contrivances®,

These acts are set forth in the MC rules and the performance of such acts
is made through rule GB3, a violation of sectior 10 of the Securities Exchangde
Act.,

The elements necessary under these rules to te established by evidence to
prove a viclation of the law follow:

Rule MC2(a)

ONE: That there was a purchase or sale of a security, otherwise than on a
national securities exchange, by a btroker or a dealer,

TWO: That in connection with such purchase or sale there was used or enm~-
ployed by such broker or dealer an act, pragtice or course of business
which operated or would have operated as a fraud or decelt upon some
rerson,.

THREE: That in connection with such purchase or sale of such security such
broker or dealer made some use oI a mears or instrumentality of inter-
state commerce, or cf the malls or of some facility of & national
securities exchange.

Rule MC2{b)

ONE: That there was a purchase or sale of a security, otherwise than on a
national securities exchange, by a broker or dealer.



- 81 -

TWO: That in connection with such purchase or sale of such seseurity such
broker or dealer made an untrue statement of a material fact or
omitted to state a material f{act necessary in order to make the state-
ments made, in the L1ight of the circumstances under which-they were
made, not misleading, wlich statement or omission was made with know-
led¢fe or reasonable grounds to belleve that it was untrue or mislead-
ing.

THREE: That in conrection with such purchase or sale of such security such
broker or dealer made some use ol a means or instrumentality of

interstate commerce or of the mails, or of some facility of a natien-
al securities exchange.

Rule HC3

ONE: - That there was a purchaSe or sale of a security, otherwise than on a
natlional securities exchange, by a broker or dealer.

TWG: That in connection with such purchase or sale of such security such
" broker or dealer made a representation that the registration of a
broker or dealer pursuant to sectlon 15(b), or the failure of the
Commission to deny or revoke such registration, indicated that the
Commission had passed upon or approved the firanclal standing, busi--
ness or conduct of such registered broker or dealer or the meriis of
any security or any transaction therein,

THREE: That in connection with such jurchase or sale of such gecurity such
broker or dealer made some use of a means or ingtrumentality of
irterstate commerce, or of the mails, or of scme facility of a
national securities exchangde.

Rule MC4

ONE: That an act was performed by a broker or dealer designed to zffect
with or for the account of & customer a trunsaction in, or to induce
the purchase or gale by such customer of, a security otherwise than
on a natloral securities exchbange,

THO: That such broker or dealer did not et or tefore the completion of
such transacition, purchsase or sale, glve or send to such customer
written notification disclosing:~

{1) Whether he was acting as a broker for such customer, as a dealer
for his own account, as a2 ubroker for both such customer and some
other person; and

(2) In any case in which he was acting as a broker for such customer
or for both such customer and some other person, either the name
of the person-from whom the security was purchased or to whom it
was sold for such customer and the date and time when such
transaction took place or the fact that such information would
te furnished upon the reguest of such customer, and the source
and amount of any commission or other remuneration received or
to be received by him in connection with the transaction.
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ONE:

THO:

THREE:

FOUR:

FIVE:

OKE:

TWO:

THREE:

FOUR:

FIVE:
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That in connection with such act such broker or dealer made some use
of a means or instrumentality of Interstate commerce, or of the mails,
or of some facllity of a natlional securities exchange.

Rule MCS

That a broker or dealer performed amn act designed to effect with or
for the account of a customer a transaction in, or to induce the pur-~
chase or sale by such customer of a se¢urity, otherwise than on a
national securities exchange.

That such broker was controlled by, was controlling, or was under com-

-mon control with, the issuer of such security.

That such broker or dealer, bvefore entering into a contract with or for
such customer for the purchase or sale of such security, failed to
diselose to such customer the existence of such control.

That such broker or dealer, before the completion of the transactlon
failed to give or to send such customer written disclosure of the
existence of such control,

That in connection with such act some use was made, by sueh broker or
dealer, of some means or ingtrumentality of interstate commerce, eor of
the mails, or of some facillty of a national securlties exchange.

Rule MC8

That an act was performed, designed to effect with or for the account
of a customer a transaction in, or to induce the purchase or sale by
such customer of, a security, otherwise than on a national securities
exchange., .

That such act was peffcrmed by a broker who was acting for such
customer or for such customer and another person; or that such act was
performed by a dealer who recelived or had promise of recelving a fee
from such customer for advislng such customer with respect to
securities.

That such broker or dealer was participating or otherwise financlially
was interested in the primary or secondary distributionof such security.

That at or before the completion of such transac¢tion, purchase or
sale, such broker or dealer failed to give or send to such customer
written notification of the existence of such participation or
interest.

That In connection with such zct some use was made by such broker or
dealer of some means or instrumentality of interstate commerce, or of
the mails, or of some facillty of a national securities exchange.
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Rule MC7(a)

That & broker or dealer periermed an aect desligned - to effect with or -
for a customer's account a iransactlon or transactions of purchase or
sale of a security, otherwise then on a natlonal securitvies exchange,

That such broker or dealer or his adent or employee was vested with
discretlonary power in respect to such account.

Theat such transaction or transactions were excesslve in size or
fregquency in view of the financlial resources and character of such
account.

That In conhectlion with sucl act, such broker or dealer made some use of
a means or instrumentality of interstete¢ commerce, or of the mails, or
of some facllity of a rationsl securities exchange.

Rule ¥o7(b}

That a broker or dealer performed an act designed to effect with or for

a customer's account a transaction of purchase or sale of a security,
otherwise than on a naticnal securitles exchange.

That such broker or dealer or his agent or employee was vested with
discretionary power in respect to such account,

That such broker or idealer lmmediately after effecting sueh transaction
failed to muke a record of sueh transaction which included the name of

such customer, the name, amount and price of the security apd the date

and time when such transaction took place.

That In connection with such act such broker or dealer made some use of
& means or instrumentality of interstate ¢ommerce, or of the mails, or
of some facility of a naticnal securities exchande.

Rule nCQy

That a broker or dealer, in connection with the sale of a security,
otherwise than on a national securities exchange, made a representatlon
to & customer that such security was being offered to such customer "at
the market™ or at a prlge related to the market,

That such security was not admitted to trading on a national securities
exchange,

That such broker or dealer was particlipating or otherwise financially was
interested in the primary or secondary distribvution of such security.

Thet such broker or dealer did not know or have reasonable grounds to
believe that a market for such security existed, other than that made,
created or centrolled by such broker or dealer, or by a person for whom
such broker or dealer was acting or with whom he wag associated in such
distrivution, or by a person controlled by, contrelling, or under common
control with such broker or dealer.
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PIVE: That in ccnnection with such representatlon or szale some use was made
by such broker or dealer of a meéans or Instrumentality cof interstate

commerce, or of the mails, or of some facility of a national securities
exchange.
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PROOF THAT SECURITY IS REGISTERED
OF A NATIONAL SECURITIES EXCAANGE

Many of the offenses under the Securitles Exchange Act of 1034 involve
securities registered on a natlional securities exchange,

In such cascs it 1s necessary affirmatively to establish that such
security was so reglstered at the time the violation of the law took place.

This fact may be established by a certificate of the Secretary of the
Commission that the records of the Commission reveal that the security was
registered on a particularly named national securities exchange at the date
of the viclation which is the subject matter of the proceeding.
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USE 0% THE MAILS

Where the use of the mails is depeﬂded upon as the jurisdictlional element
in the violatlon there must be positive proof of the use of the mails in the
manner which i{s prohibited by the applicable provision of the law.

SECURITIES ACT QF 1933
Section 5tal{1)

Under the Securities Act of 1933 in Section 5(a)l1) an offer to sell, or
a sale of a security must be shown to have beenh made throudh & use of the
mails.

The mallings in thls lnstance must be a part of the tranasaction, such as
an offer, a solicitation, & purchase or negotiations for the purchase or
sale, and mailings after the purchase or sale will not support a vioclation
of this paragraph., Dividend checks sent through the malls may not suffice nor
1s it believed that confirmations alone will be enough in all instances, al-
though if there is evidence of mailings lrn connection with prlor negotiations
these items may be ccerroborative evidence.

Section 5{a)(2)

Section 5(a)(2) prohibits the use of the malls for the purpose of sale or
delivery after sale. The mailing in this instance must show that it contained
the security. It is doubtful if any otlier use of the mails will satlsfy this
provision,

Section 5(b){1)

To sustain a violatlon of section 5(b){1) it is necessary in a sihilar
way to show that the mails were used to carry or transmit a prospectus and no
other use of the malls will support a case under this paragraph.

Section 5(b)(2)

Likewise under Section 5(b){2) it is necessary to estahblish that the
mailing carrled a security for sale or delivery and no other malling will
support this element,

Section 17la)

There is perhaps more latitude in establishing the use of the mails under
Section 17(2a) of this act although there is no doubt that the malling must be
a part of the offer or sale and undoubtedly must cccur not later than the
comsummat ion of the sale.

It is possible that in some circumstances a confirmaticn through the
mails may be sufficient, although this may not be true in all cascs.

If a sale must be confirmed before it ls complete under the circumstances
of a particular case, such use of the mails will probably support a viclation.
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If the sale is complete before the mails are used, it is doubtful that-
any mailings thereafter will sustzin the case.

Dividend checks and literature sent then may not be enough, although in
some cases 1t is possible to show this use and to comnect it with later sales
in such a way as to show 2 violation, Instances where purchasers are "loaded"
and "reloaded”, with the use of the mails occurring between the first and sub-
segquent purchases, undoubtedly would constitute a viplation.

Section 17{b)

Under thils paragraph it is necessary to show that the prohibited items
were sent through the malils. Qther mailings will not be sufficient under this
provision,

SECURITIKS EXCHANGE ACT OF 1534
SBection Sfal)(1)t4)

Under the Securitlez Exchange Act of 1934, section 9(a){1)(A} it must
be shown that the transaction was effected through the use of the aails,

The mailing certainly must precede the transaction ani must be such as
to be virtually a part of it, and should be in the nature of an order or show
arrangements beind undertaken or negotiated for such a transaction. Confir-
mations, statements and similar mailings after the transaction will not be
enough. '

Section 9tal)(l}(B)

To sustain a vicolatlion under paragraph {a)(1})(B) of this section the
mailing must be shown to carry an order or directions therefor and no other
mailing will 7ill thls reguirement.

Section S{a)t1)(C)

The requirement relative to the use of the mails under paragraph {a)(1)
(C} is the same as under (a2)(1)}{B}.

Sect;on 9tal)lz)

Under paragraph (a)(2) the use of the mails must be connected with the
effecting of a series of transactions, In this case 1t would seem probable
that the mails would be used on a wider scale than ir the above instances
and any mailings which relate to the transactions and that are sent prior to
or during the transactions may be adrissible,

Such mailings as coatain orders to buy or sell or mailings between parties
to the transactions and which are relative thereto may be sufficient to sustain
a viclation of this paragraph.

Section 9(a)(3)

It must be shown that the mails were used to induce the purchase or sale,
under paragraph {a}{3). The best evidence here would be tn show that the
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information mentlioned was sent through the mails and the purchase or sale so
induced, although it is believed that any mailing that can be connected with
the purchase or sale will support a proceeding.

Section 9la){4)

To establish a violation of paragraph {a){4) it must be shown that the
mails were used in making the false or misleading statement., It is doubtful
that any other mailing will sufflce to support this violation.

Section 9(a)(5)

The mailing under paragraph (a}({5) should also contain the information
mentioned in this paragraph or be - intimately connected with the sale or pur-
chase, No other mailings will sustain a proceeding under this paragraph.

Suggestions for Establishing Use of the Malls

In all instances the evidence of the use of the mails should be positive,
complete and directly connected with the subjects of the investigation.

It must be shown that the subject or subjects used the mails and it is
not sufficlent merely to show that sgmeone received something through the
mails,

Proof must connect the subjects with the deposit of the letter or package
in the malls.

While it is not necessary to show that the subject actually by his own
hand deposited themalled material in the mails, it is essential to show that
such mailing was with his knowledge, under his direction, control, was con-
templated by him, or was a reascnable consequence of hls action.

It is highly desirable to obtain the envelope, wrapper or cover of the
mailed material with the cancelled stamp although the case may be sustained in
the absence of such evidence provided other evidence is at hand.

An effort should always be made to cbtain evidence from clerks, employees
or others closely connected with the subjects that the material was deposited
in the mails, .

Evidence of the custom of the particular office with reference to malling
material from the establishment may be useful in building up the element of
the use of the malils,

If it can be shown that in the usual course of business certain material
is deposited in the malls this may suffice where it would be impossible to
have a witness identify and positively say that a certain letter was malled.

Every effort should be made to obtain all the information possible as to
the manner in which material for mailing purposes is handled by the particular
establlshment,

In some instances addressing and mimeographing or printing establishments
deposit material in the mails for their clients and the investigator should
be alert to the possibility of the use of the mails in this manner,
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When such a situation is discovered statements should be cbtained from
the addressing, nimeographing or printing company as to the arrangements with
thelr client, where they get their directions, mailing lists and similar in.
formation in order to show that the mails were so used by the direction or
wlth the knowledge of the subject.

In some instances it mey be found that subjects have a mailing permit
which enables them to mail material without placing stamps on individual
pleces, The local Postmaster can often furnish information as to such mail-
ings and as to their volume,

Investigators who have been allowed access to the books, records or
files of an establishment should always be on the alert for evidence which
may be available indicating a use of the mails,

When interviewing persons who received material through the mails all
possible inforamation relative thereto should he obtained. If they have mail -
material and are willing to turn this over to the investigator, he should
have them initial or otherwise mark it so that they can later identify such
material so that it can be introduced in evidence.

They should be questioned as to when they received it, whether other
or similar material had been received, as to whether they are familiar with
any signatures appearing thereon, whether they have seen the persons whose
signatures purport to be on such material sidn their names so that they can
qualify to identify the subjeet's signature preparatory to the mailing being
introduced in evidence.

Whether they personally took the material from the mails or whether
someone took 1t for them and generally all details which may trace the chaln
of the mailing back to the subjecti.

It should be borne in mind that a subject's connection with the letter
or other material should be shown by proof irrespective and independent of
any statement he may have made,

If the connectlon i5 to be established by the subje¢t's signature
proof must be available that it is his signature.

An effort should always be made to obtain statements from persons
elosely connected with subject's business as to thelr knowledge of hls sig-
nature in order that mailings may be connected with him by such proof of
his signature.

The evidence should not only show the receipt of the mailing but its
deposit by or for the subject.

Proof of the use of the mails by one subject may support a proceeding
agalnst all subjects with whom he was associated in the enterprise, when it
is shown that such mailing was part of the scheme or plan of activity in
which the subjects were engaged.
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USE OF HEANS AND INSTRUMENTALITIRS OF INTERSTATE COMMERCE

The Securities Act, of 1933 defines "interstate commerce" to mean "trade or
commerce in securities or any transportation or communication relating thereto
among the several states or between the District of Columbia or any Territory
of the United States and any State or other Territory or between any foreign
country and any State, Territory, or the District of Columbia, or within the
District of Columbia,” while the Securities Exchange Act of 1934 defines it as
"trade, commerce, transportation, or communication among the several states,
or between any fereign country and any State, or between any State and any
place or ship outside thereeof.®

Criminal provisions of the 1933 ac¢t prohibit certain wcts by "the use of
any means or instruments of transportatlion or communications in interstate
commerce"”, while the 1934 act prohiblits certaln acts by "any means or instru-
mentality of interstate commerce®.

These provisions while phrased differently, to all practical purposes,
mean the same thing. They will be zo treated herein,

When interstate commerce ls depended upon as the jurisdictional element
of the violation then positive evidence establishing the facts relative thereto
must be at hand.

Evidence must show not only that some means cr instrument of interstaste
commerce was used by the subject or subjeets but that such means or instrument
was used in the particular ranner described in the section and paragraph of
tke aet, the violation of which i1s charged.

SECURITIES ACT OF 1933
Section 5(ai(1)

Under the Securities Act of 1933, Section 5{a){1), it must be shown that
a means or instrument of interstate commerce was used to sell or offer to sell,
or offer to buy the security.

The use of the instrument of interstate commerce must be ghown to be part
of the transaction such as a solicitation, a sale, an offer to purchase, or
negotiations to sell or purchase.

Ordinarily the form of instrument used will probably be the long distance
telephone or the telegraph. Freyuently sales campalgns are conduched through
the long distance telephone where high pressure salesmanship can operate in
its most effective manner,

Section S(aj(2)

To sustain a violation of paragraph (a){2) of this scctlon it is recessary
to prove that the security was carried by the instrument of interstate commerce.

This may be estzblished by records of rallway, automobile or airplane ex-
press comparies or steamship lines. It is of course possible that a shipment
may be sent by freisht,
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In the investigations of these situations it will be necessary to intere
view various employees of the express or freight agency, to determine first
whether they have any personal knowledge of the shipment and are able to
identify the shipper.

The wayblill covering the shipment should alsc be obtained im order to
show the course of the shipment.  From this it will be possible to learn the
various employees of the carrier who have had some conngctlon with the ship-
ment or transchipment of ihe security. '

Statements should be obtalned from the clerk who received the material
for shipment and if a shipping order is avallable that should be obtained.
This will &id in connecting the subject with the shipment.

In rallway c¢xpress shioments freguently material 1s handled over several
railroads and the material transferred frem car to car. Ordinarily, the way-
bill will show this fact, the routing and persons having something to do with
the shipment who should be interviewed. '

Clerks and employces of the subject should not be overlooked in . the
search for evidence 25 to the shipment of the security, and they should be
fully questioned as to any knowledge they have of the manner of operations.

It is possible that the security was carrled in interstate commerce
either by a messender on a train, =zirplane, boat or by private automoblle. If
this is ascertained all possible information should be procured as to the
route followed and the investligator should be alert to any lead which wlll
corroborate the interstate nature of the travel, such as places at which the
nessenger may have stopped en route, garages visited, ete.-

And of course it must be emphastzed that the evidence must show that the
security was so carried.

Sections 5{b}{ 1) and (b}({2)

Under paragraphs (b){1} and (b){2) it is likewise necessary to show that
the instrument of interstate commerce was used to carry the prospectus or
gecurity and no other use of such an agency will support a violation of these
provisions.

Section 17{ a)

More latitude ls permissible under Section 17 of this act, particularly
paragraphs (a)(1), {(a){2)} and (a}{3). The uge of interstatve commerce here-
under should occur not later than the consummation of the sale.

Here again it is probable that the long distance telephone will be found
to be the means most often uzed, This will be in high pressure methods of
salesmanship and in efforts to "leoad"” and "reload" and to "switch" persons
from other securities. '

Sectlion 17(b}

Under paragraph 17(b) the telephore or telegraph may be used ir publli-
cizing the information in the prohidbited manner.
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However, nelther of the above vioclations is 1limited in its operations to
these means of interstate commerce and the investigator should bear in mind

that any other use of such commerce will support a proceeding under these pro=-
vislions,

SECURITIES EXCHANGE ACT QF 1934
Sectiorn Bf{a)(1){A)

In violations of the Becurities Exchange Act of 1934, Section 9, paragraph
{a){1)tA) it must be shown that the instrument of interstate commerce was used
to effect the tLransaction and it is therefore important that the evidence show
that the use of the jinstrument of interstate commerce preceded the consummation
of the transaction and was virtually a part of the iransaction.

Sections 9(a)(1)(B) and 9(3)(1!(01

It rust be shown that the instrument of interstate commerce was used to
carry or to enter the order to establislh a violatior of paragraph {(a){1){B) of
this section and the same type of proof must be developed under paragraph
{a)(1)(C).

Section 9(a)(2)

The proof of the use of interstate commerce under paragraph (al(2) of this
section must be connected with the effecting of the series of transactions.
The entry of the orders or correspondence by telephone or telegraph betweern
states may te avallable to establish this peint. Also messages or communica~
tions between parties ta the transactions and which are relativa theretc may
be sufficlent to establish & violation of this provision.

Section 9(a}(3)
In proving a vioclation of paragraph {a}(3) it should be¢ shown that the
instrument of interstate commerce was used to induce a purchase or sale and it

is believed that eordinarily the means used will be the telephone or telegraph,

This form of the use of such instruments also lends itself to high pressure
sales methods which may include the circularization of the prohibited material,

It should be shown that outlawed information was dissemlnated through such
instruments.

Sectlion 9(a)(4)

It is pecessary under paragraph {a}(4) to show that the instruments of
interstate commerce were used to carry the false or misleading statement and it
is doubtful if any other form of the use of such instruments will suffice,

Section ¢(al(s)
Similarly it is necessary under paragraph (a)(5) to show that the informaw

tion outlawed was carried or transmitted by such instrumentality or that the
purchase was intimately connected with such use,
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Suggestions for Establishing the Use of
Interstate Commerce

When opportunity is afforded to examine the books and records of a subject
the investigator should bear In mind the possiblility of obtaining leads as to
the use of these instrumentalities from the accounts relative to telegraph and
telephore bills, freight and express charges and accounts relative to travel
expenses. '

In all instances 1t is nece¢ssary to show that the subject is connected with
the use of the instrumentality elther personally or by showing its use with his
knowledge or under circumstances which would indicate that such use was cone
templated.

Telegraph companies ordinarily keep coples of wires for only one year and
this fact should be borne ir mind 8o that such lnquiries as to the use of tele-
graph service should be initiated without delay.

In checking on the use of the telegraph an effort should be made to obtain
from the company any available information as to wires sent or received before
causing a subpoena to bLe issued. Xf 1t is possible to learn of the existence of
2 wire the subpoena may then be directed to the specific telegram.

All possible information should be obtained from employees of telegraph
companies.as to their knowledge of the subject of his employees se that identi-
fication of the sender or recelver of the wire may be established.

Injuiry should be made as to the ordinery course of the subjects dealing
with such company with the same purpose In mind. That is whether the messages
for transmittal are sent by subject to the telegraph office, whether a messen-
ger calls for thew, whether they are sent over the telephone to the telegraph
office and billed by the telephone company or whether some other memns are used.

The receiver of the message should not be overlooked., A4ll possible in-
formation should be obtained from him which will connect subject with the send-
ing of the message. Information relative to subseguent dealings with the sub-
Ject may be such as to tle him in with the message, Confirmations of it
through the malls and later communications may serve the purpose of developing
such evidence.’ '

In connection with the use of the long distance telephone an eXamination
should be mude of the toll call slips which may be made available by the company.

The telephone companies ordinarily will make these available so that later
the specific call slip may be made the subject of a subpoena,:

These slips will furnish lnformation as to the person or number called and
the telephone from which the call was made,

Clerical employees of subject should frequently be the source of informae
tion as to the use gf the telephone by subject and may furnish the nscessary
evidence identifying him with the use of such instrument.
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The telephcone accounv should also indicate the probability of the use of
the telephone as worthy of developing for the jurisdictlonal proof.

In such investigations the person called should be a frultful source of
information, rot only as to the call and its purpose, but also in identifying
the person who called.

Knowledge of the volce or circumstances surrounding the call and subse-
gquent dealings between the person called and the onhe who made the call are all
possible leads to the establishing of the ldentity of the subject as making
or causing the use of this instrumentality.

The use of the telephone, as in the use of the malls or instrumentallties
ol interstate commerce, by one subject during the cvourse of the operation will
be sufficient to be admissible agalnst other persons in the joint scheme.

‘Deglaration made by one subject during the course of a2 mutual enterprise
will likewise be useful to connect the othere with such scheme.
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USE OF THE FACILITIFS OF A NATIONAL SECURITIES EXCHANGE

If this element ls depended upon as a jurisdictlional fact 1t will be
necessary first to establish that at the time of violation the exchange was
registered as a national securitles exchange.

A certificate from the Secretary of the Commission should be obtained show-
ing that an examination of the records of the Commission revealed that at the
particular time such exchange was registered as a national securitles exchange,

It will then be essentlal to show that a facility of such exchange was used
in a prohiblted manner by the subject or with the subject's knowledge or under
cireymestances which reasonably indicate that such use was a normal consequence
of subject's wction,

The term "facllity®”, according to the Act, includes "its premises, tangl-
ble or intangible properiy or any service thereof for the purpose of effecting
or reporting a transactior on an exchange {including, among other things, any
system of communication to or from the exchange, by ticker or otherwise, maln-
tained by or with the consent of the exchange) , and any right of the exchange
to the use of any property or service,"

Any transaction effected on the exchange, the transmission of an order from
a member's offlce to the telephone clerk near the floor, the use of any of the
tubes for the transmission of orders or reports on the exchange, the use of
the guotation service, the use of the ticker service, a report on a transaction
from the telephone clerk, and the use of the clearing house are perhaps the
most frequent facilities used.

Bvidence must show hcwever that the "facility” depended upon 25 a juris-
dlectlonal fact is a "facility” of the particuvlar exchange. Therefore, it will
be necessary to prove either that the facility is the premises of the exchange,
a property thereof, a use of the premlses or property or a service for the pur-
pose of effecting or reporting transactions, or a system of communication to
or from the exchange maintained by it or with its consent, or the right of the
exchange to tlie use of any property or service,

- Urnder Section 9, paragraph (a}{1){A) the facllity of the exchange must be
used to effect the transaction, and similarly under (a){1)({B} the facility of
the exchange must be used in the entering of the erder or orders,

The same reguirement prevails as to 9{e)(1Y{C) in that the facility must
be used in entering the order or orders,

The facility must be shown to have been used in effecting the seriés of
transactlions under paragraph 9{a){2).

To sustaln a violation of paragraph 9{a){3) it is essential to establish
that the facility was used to induce the purchase or sale.

Under naragraph 9(2){4) a violation will have to be supported by evidence
that the facility of the exchande was used to make the nisleading or false
statement.

Paragraph 9(a)(5) requires that the use of the facllity of the exchange
was to induce the purchase or sale.
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YEKRER OF A NATIONAL SECURITIES ZXCHANGE

In some instances under the Securities Exchange Act of 1834 Jurisdictlion
may be established by showing that the offense was commltted by a member of a
natlonal securities exchenge.

If this ls depended upon to sustaln the proceediny evidence should be at
hand to prove that the subject is a member of such an exchange within the
definition of membershlp in a national securities exchange as set forth in the
aci.

Sectlon 3{a){3} of the act provides "The term 'member' when used with
respect to an exchange means any person who is permitted either to effect
transactions on the exchange without the services of ancther person acting as
broker, or to make use of the facilities of an exchange for transactions
thereon without payment of a commission or fee, or with the payment of a commission
or fee which 1s less than that charged the general public, "and includes any
firm transacting a business ag broker or dealer of which a member is a partner,
and any partner of any such firm."
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FORE OF SUBJECT'S ACTIVIFY

It is of prinary impportance in every investigation to ascertain at the
outget the form through which or by which the subject engaped in the activity
under inguiry.

e may engage in business in his own name or under some trade rame, by a
partnership arrangement with another or others; he may operate under a corpo-
rate organization or under a form of trust agreement, or possibly in some
other manner, '

Therefore it is necessary to learn immediately the manner in which the
subject's activity takes form.

This fact will have an essential bearing on the manner in which the in-
vestigation is conducted such as the examination of the subjects, and the ex-
amination of books and records, and ln formal cases the desirability of sub-
poeha subjeects.

Full and complete information as to the foregoing should always be
obtained at the beginning of the investlgation, and such detalils should be
fully set out in reports on the investigation.

QPERATING AS AN IHNDIVIDUAL

It should be comparatively simple to show that the subjact is operating
in his own name as an individual.

Ordinarily the business will b2 condueted Lin the subject's name and infore
matjon from landlords, public utility companies as to light and telephone,
credit agencles, banks, and the people with whom the subject does business, as
well as stationery and literature circulated by him, may show this fact, :

In some instances the subject may do business on his own account but under
some trade name rather than in his own name.

Local laws in some Jjurisdictions, notably in Few York, require that trade
names be registered in the county record office showing the ldentity of the
person using such trade name.

PARTHERQHIPS

If the parinership form of organizatlion is used, all detalls should be
ascertained as to the members of the partnersnip, their interests thereln, the
amount of capital contridbuted and the services rendered to the business.

It may be possidle that a silent partmer may be interested in the business
and all information relative to the contribution of capital hy persons not
actively identified with the business should be learned.

A person alding in finaneing the enterprise may be as much a subject to
a violation ag one ¢arrying out the undertaking.
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This form of organization also may operate under a trade name or through
an instrument of trust in the sare manner es an individual could and this
possibility should not be overlooked,

The suggestions applicable to the lnvestigation of an individual are
equally applicable to the partnership form of enterprise.

Such sources of information should not be overlooked. State and County
offices wherein public records are filed may reveal alseo the entry of other
doguments that may have a bearing not only on the form of subject’s business
but which are important to the investlidation Lln other ways.

TRUST AGREEMENTS

Some subjects maey be found to be doing busimess under a form of trust
agreement, this being particularly true of cases invelving oil, gas or mlneral
royalties and the sale of participating lnterests therein,

Others, such as certain types of investment trusts, may use the same type
of organization.

Sueh form of organization may be ascertalned from the examination of the
records of public registry offices as ordinarily the local law may require =a
public record of the dcocuments establishing such a trust.

This is true particularly where the trust is operating in the jurisdiction
where it was organized although it may or may not be true if the trust was
organized in a forelgn Jurisdiction.

Some states may reguire that such trusts orgaqlzed in a foreign juris-
diction also record such deocuments In the place where the business is operat-
ing.

Full information should therefore be obtaired as to the organization, the
date and the place thereof, the persons invelved, ané the desirablility of ob-
taining copies of documents establishing the trust should be borne in mind,

SORPOR AT IONS

Where the corporate form of organization is used, this fact should not be
difficult to establish,

Such fact may frequently bYe sugdested by the very name used and the red
gquirement in some places that the name of the business show that it is jh—
corporated.

Some stetes reguire that the articles of incorporation or copies thereof
be recorded in the county wherein the principal place of the corporation's
business 1s located,

In the case of domestle corporations it is possible to ascertain from the
appropriate gtate office or depariment the details of the incorporation, al.
though this may not be trye if the business ils conducted by a forelgn corpora-
tion.
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The lnvestigator should always learn at the outset of an ilnvestigation
the name of the state or sovereignty under whose laws the corporation was
incorporated.

L]

If the local law does not require this fact to be made of public record
in some public office, 1t may be ascertained from any legal documents ex-
ecuted on behalf of such company, or from public .utility contracts, leases,
banks, credit agencles, better business bureaus and similar agencles, from
employees of the corporation, or from persons with whom the corporatlion has
done busliness.

Having ascertalned the place of incorporation, full information should
be cbtalned as to the detalls of incorporation,

The date and place of incorporation, the names and addresses of the
incorporators, the names and addresses of the directors or similar officers,
the names and addresses of all officers of the company, the amount of the
shares of stock subscribed to by such persons and the amount of money or
the kind and value of property traded for such stock; the amount of stock
authorized to be issued with full details as to the varlous kinds thereof
and the rights and privileges embodied in each type as well as the manner
in which it is to be authorized and issued, should be obtained.

The importance of the examination of corporate records should not be
overlocked by the investigator. ' -

Buch records as the books of account, the stotkholders register, the
-minutes of the directors or similar officers, the by-laws as well as the
articles of incorporation, contracts and agreements of the company, may

be productive of important evidence.

The desirability of obtaining coples of articles of incorporation and
similar documents should be kept in mind.

Information which is on file with the Commission concerning registra-
tion, supporting documents thereto, and reports will be avallable to inw
vestigators, and this source of information should not be overlooked.
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INTERVIEWS

A written record spould be made of all interviews conducted during the
course of an investigation whether information is given that can be used as
evidence of the violation or whether it is of a nature that explains or tends
to disprove the violation.

Ordinarily the rule should be follewed of interviewing witnesses separates
1y, Cceasionally it may be necessary for such person to comsult someone else
or some record to refresh his nemory but the lnvestigator should always ues-
tion the person with the thought in mind that suah person may be used as a
witness in court ard his teaiimony on the interview, his manner of giving it,
whether he referred to others or to records, the rellance that may be placed or
his memory are all matters that should bvear weidht in the determination of the
use to be made of the information furnished by hir.

Frequently the person may be of little value from the standpoint of evie-
dence to which he could tegtify in court from his own knowledge, but he may
be extremely helpful from the standpoint of the investifation in furnlishing
leads and informatien that may be checked in other ways and developed into ad-
missible and competent evidence that may be useful in court,

The full name and address of the person Interviewed should always be obe
tained and recorded, together with information as to his ovccupation or status
and often times infornmation as to his intelligence and busliness acumen or
lack nf business experience should be made of record.

Detallsd irnformation should be obtained as to his dealings with the sube
Ject from the beginnirg of the acqualintance or the transactlon of business
vetwaen tlem.

if exhibits or documente are taken from the person he should be guestioned
as to his ability later to identify them, and should be reyguested to place his
initials and the date thereon in order that the particular paper may positlive-
ly be iderntified by him. The interview should include the deteils of the
manner in which such documents or exhiblits came into his possession.

He should be questioned as to his knowledge of the subject and his ability
to identify the subject. Sometimes it may Le useful to have him furnish a )
degerirtion of the subject., It may be that on occasions it will bve found that
2 subject has been using different names to different people and it may be
importent in connecting the subject with the various transactions to have such
a descrivtion and the ability of the person to describe the subjecet may have
some bearing on his zbility later to identily the subject as the person with
whom some transactlion was made,

The person should as far as he can remember furnish to the investidator
the exact words used by the subject in meking statements that will be material
in 2 trial and the investigator should seek to obtaln direct yuotations from
the person interviewed on all posslible statements made by the subject.

[ES.
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In some instances it may be Important to know whether the person has ever
seen the subject sign his name in corder that such person may qualify in court
to identify the subject's signature,

In cases where the pérson has received mailings, telegrams or telephone

calls from the subject full information should be obtained as to the communi.
cetion, ‘

- If a mailing was received he should furnish informatlor as to when and
where it was received, whether he took it from the malls or the carrier or
whether someone did this for him,

He should be yuestioned as to-any mailings or communlcations initiated
by such person addressed to subject and to the course of any business or com~
munications between them which may in any way be connected with the railings
which may be evidence of the Jurisdictlonal element reguired,

Similar information should he obtained if a telegram is invelved in the
case,

In the event the telephone was used he ghould be guestioned as to his
knowledge of the subject's volice and the details of the call including Af

possible direct quotes on the statement made by the subject,.

Information as to prior or subseguent calls and 8s to whether any trans-
actions resulted from such calls ls of lmportance as it may suggest the
exlstence ¢of other evidence whieh will be revealed by a check of the leads
furnished by such person, '

If the person cannot ldentify the subject's voice 1t should be borne in
mind that the subjec¢t can be connected with the call in other ways such as the
subsequent transactiorn of business in line with the call or by subseguent
communications between the patties or by some testimony from another source
that the person was called on the telephone by subject,

In some lnstances, partiocularly where the person interviewed may later
become a subject consideration should be given to warning the person that he
does not have to testify agalnst himself and that any statement made is
voluntarily g¢iven and can be used in any manner desired,

Under no clrcunmstances should the investigetor cbtain a statement by
force, or by promises, and all the circumstances of the interview should be
such as to show that any statement obtained was voluntarily given by the
person, :

Extreme cure should be used in interviews to avold doing unnecessary
damage to a subject by the manner in which a person is questioned,

In some instances where it may develop that no violation has cccurred
real damage may be done by a thoughtless attitude of prejudgment on the part
of the investldautor and he should respe¢t the right of the subject t¢ a fair
and impartlal lnguiry which does not improperly undermine the confidence of
of persons to which the subject may be Justly entitled.
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Every reasonable effort should be made by the investidator to obtain a
written statement from the person interviewed which such person should be re-
quested to read and sign.

If any corrections are to be made in such a statement the person inter-
viewed should be requested to make the corrections in his own handwriting and
to place his initials opposite thereto.

Vhere the testinony glven by the person is such that it may be useful in
an application for an injunction the investigator should prepare the state-
ment in affidavit form and request the execution of it by the person,

e

The date and the place of all statements should be made of record to-

gether wlth the name of the investigator to whom the statement was made.
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ACCOUNTING INVESTIGATIONS

In connection with the examination of books and records particular atten~
tion should be directed to the profit.and loss accounts, and to such accounts
as salaries of officers, bonuses paid, commissions.and gratuitiea paid, and ac~
counts showing charges to officers in order to discover any evidence of abnormal
or unreasonable withdrawals by officers or employees..

The profit and loss accounts and the surplus account should be carefully
examined to determine whether there has been any appreciatlon of assets by undue
or unwarranted inflation.

Surplus accounts that contain many adjustments made 1o surplus directly
should be analyzed for the purpose of adjusting the proiit and loss accounts of
prior years especiully where profitable operations are set forth in a prospectus.

where dividends have been declared and pald it should bte ascertalned
whether such dividends were paid from earnings or out of capltal.

The capital stock account should also be examined to determine the nature
of the contributions received by the company in connection with the issuance of
its caplital stock.

A gimilar examination should be made where there has bteen an issue of
bonds, debentures or notes.

Where representations have been made that the fuads derived from the sale
of stocks, bonds, debentures or notes were to be used for speecific purposes, it
should be determlned whether the funds were so applied.

In this regard it mlght be well to set up a statement of “application ef
.funds"™ for the period under review.

If the examination disgloses that there has been a diversion of funds the
detailsd therecf should be obtuined and described.’

A general survey of the accounting system should be mude to determihe the
possibilities of misappropriations remaining undetected. Also any accounts
‘showing large balances under general titles such as "Miscellaneous Expenses"
should be examined in sufficient detuil to determine their use.

Every effort should be made to develop evidence of additional fraudulent
transactions which may be reflected by the books and records.

fransfer records should be examined to determine whether shares represented
to be original issue are sold from shares owned by officers or promoters.

The record of the minutes of directors meetings should be ¢xamined and
copies taken of those minutes recording authorization of guestionable transac-
tions. The authorization of officers salaries should be copled and a notation
made of the directors present. Notation should be made ot approval of minutes
at subseguent meetings or of the lack of such approval. It is also pertinent to
show whether approval by the board was cbiained before or after the transaction
‘was completed,

Listed below are some suggestions as to ltemns which it might be desirable
in various ceses to consider;
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PERSONS INVOLVED AS SUBJECTS IN INVESTIGATION
1. History
{a) Name and alliases.
{b) Home and business address.
{e) Marital status, condition of home life and family.
(d) Reputation, social affillations and assoclates.
-{e) Criminal record {if known),
2: Connection With Investigation!

(a} Posltions held or official connections..
(b} Salary and other benefits received.
{¢} Pinancial interest.
{d) Other business connections.
(e) Official acts. Such as:

(1) Approved and signed- financial s£atements.

(2) Approved and signed or attested offering circulars, prospectuses, etc,

(3) Approved declarations of dividends, with knowledge that there wus
no earned surplus ¢ pay sane.

(4) Approved the malntenance of a market in the company's securities.

(5) Approved or prepared the advertising used to promote sales of the
company's securities..

(8) Approved transfers of cash and securities to associated interests
and others without regard for the company's interest or while the

company was in financial difficulties.:

{7) Signed checks transferring the company's funds in payment for
services in excess of value received or in violatlon of covenants.

(8) Managed the joinmt account used in maintenance of market in the
company's securities.

{9) Negotiated the agreement with the underwriters.

{10) Supervised the salesmen and handled complaints from prospective
customers or persons who had purchased securities or lnquiries.
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3. History of Subject Corporation Offering for Sale
and/or Manipulating the Security in Question.

Registration of Security with Commission (Date)

or Security not registered with Commission.
Incorporation

{a) .Corporate nanme

(b) State of incorporation

(e} Date of irncorporation

id)} Change in corporate hame (if any)
fe) Princlpal office

{f) Branch offices

Corporate powers and objects
{a) Chartered to engage in business of

{b} Can borrow money, underwrite and-deal in securities, etc.
{¢) Limitations, if any.

Capital struciure

{(a) Original capitalization
{b) Changes in capitalization

Organizers, Directors and Officers

{a} VNames, positions held with company and tenure of offlice,
{Prepare a schedule of all such officers and directors).
(b) Services perforned.

Corporate connections and affiliations

{a) Associuted companies

{b) Cowpauivs contreolied er influenced

{c) HMemberiships in stock cxchanges

(d}) Subscribers to finanecial and statistical services

{e) Investments in and/or advances to Affiliates, Assceiates or others.

Hanagewent and Control

{a} Composition of executive committees

(b} Policies dictated by

{c) Departments and branch offices under direction of
{d} Stock control held by

Business

{a) Brokerage

{b) Underwriters

{(¢) Hanagement Services
{d) Sales promotion

(e} Invesiment counsel
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Practices in connection with distribution and trading.

(a)

(b)

Blstribution:

1.. Participation in underwriting syndlcates..

2. Secondary distribution.-

3. BSecurities sales to affiliates or associates interests.

4. Securities purchases from affiliates or assoclated interests.’

5. Sales of securities of companies with which offlcers eor
directors are connected with or have financial interest,’

Trading:

1. fTrading in securities of companies, or securlties belng handled
by syndlcates or groups with which the company or the officers
or directors: are identifled or have an interest.

2. Participations in trading sccounts of any securities.

Principal Employees

This information will be secured with a view towards illustrating
the mechanics of operating the busliness so that employces may be
called upon to identify records and transactions and other

praciices,

{If the company Oor person is registered with the Commission,
certain oif the information necessary as to the corporate
structure may be secured from Commission files.)

Financial Condition at beginning and end of Period under review -

Principal investments in sccurities at beginning and end of period.

Income and kxpense (detail) for pcriod under review,

Activities in connection with securitty offered for sale and/or manipulated.:

{a)
(p)

{c)
{d)

{e])
{f)
(g}
{h}
(i)
(il
{k)
(1)

Relationship, past or present, to the issuer.
Investment ln securities of the issuer just prior te the periocd

-under review, or options secured on such securities.

Loans or advances receivable from the issuer, or other pending
financial transactions had prior to the period under review.
Initial negotiations relative to purchase and/or distribution of
the security in question. ({Secure copies of correspondence.)
Underwriting agreements {copies to be secured).

Syndicate agreements (copies to be secured and correspondence)
Secondary distribution (copies to be secured and correspondence)
Agreements to maintain a market {copies and correspondence)
Repurchase agreements (copies and correspondence)

Literature desecribing the issue {copies and correspondence)}
Instructions to salesmen and arrangements. made. (Copies, Lf any)
Joint trading account or other agreements to stabilize the security:
in question or other securities of the same company.
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“{m) Facts developed from the examination of the accounts:

(1) Profit from sale and/or manipulstion of the security in
question; and other benetits.

{2) Commissions, bonuses, and other direct expense related to
sale and/or manipulation of security in question.

(3) Expense related to jurisdictional prooi’:

{a) Stamps and mailing privileges.

{b) Telephone and telegraph (detail separately).

(¢} Express and other transportation expensed

{d) Travel expense.

{(e) Printing, mimeographing, addressing and other
similar services.

(£f) Advertising.

{¢) Pinancial Sheets and Invesiment counsel.

(4) Bonuses or rights or other indirect benefit in connection with
the sale of the security in question.:
(8) Priocr accumulation of security ih question or other securities
of the issuer. Disposal of same.
(6}  Securities taken down under the underwriting agreement and
disposal.
{7) Securities taken down under option and disposal of same,
(8} Securities repurchased under agreement and/or cancellation
‘of subscriptions.
{9) Detail of Syudicate Participations.:
{10) Detail of Trading Accounts.
{11) Comparisons of firm and joint trading to volume on market.
(12) Detazil of washed, matched and cther trades used G create an
artificlal market and establish prices.:

4., History of Subject Corporation Whose Security
is Being Offered for Sale and/or Manipulated.-

{(a) Incorporation (same information as in 3)
{b) .Corporate powers and objects (same information as in 3)

{c) Capital Structure (same information as in 3 and set out relative
rights of securities outstanding.)

{d) Organizers, d%rectors and officers. {same as in 3.)

(e) Corporate connections and affiliations. (same as in 3. )
{(f) Management and control. (same as in 3.)

{g) Business. (same as in 53.) |

{hl Prior practice used in sale of own securitics.

(i) Trading in own securities.
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{j) Facts related to offer for sale and/or manipulation of security;

(1)

(2}

{3}

(4)

(5)

(8}

(7}

(8)

(8)

(10)

{11)

(12}

{13)

Relationship, past or present, to distributor, distributors or
persons engaged ih manipulating security in guestion.

Capital stock outstanding, funded debt and other financial obliga-
tions of the issuer at the start of the period under review.

Authorization for issuance of the securlity in question or partici-
pation-in market activity of the security in question. (Board
meeting minutes, persons present, ete.)

For what purpose was the new money to0 be raised.  Reason for
engaging in market activity.

Initial negotistions lhiad with others relative to the offer for
sale ¢f the security or the activity.

-Agreemnents made relative to distribution with underwriter.

Bonuses paid or rights glven.

Agreements had relative t¢ maintenance of a market in own
securities or security in question.:

Agreements had relative to repurchase of own securities or
securities in guestion.

Pegistration of security with the Commission.

Listing of security with a national securitles exchange.
Degcription of the security offered as contained in the prospectus.
Cther direct or indirect assistance given relative to the program
for sale of its own security or securities or the munipulation of
such, in the way ot reports to stockholders, advice to stockholders
upon inguiry or publicity that might influence prospective buyers.

Facts developed from examination of the books of account:

{a} Statements of Financial Condition on dates necessary to
refute representations nade.

{b) If investment company, prepare portfolic lists at stated
periods at market.

{¢) Detail of disposition made of proceeds from sale of security.

{d) Detail of louns payable or other financial obligations
(net funded debt) at beginning of period.

le) Detail of trading in own securities.

{£} Detall of payments made account of waintenance of market.
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{g) Comparison of firm trading in own.securities to market.

(h) Detail of washed, matched or other trades used to establish
prices. or create artificial market.:

5. PFalge PFinancial Statements.

Where a reépregentation is made in a financial statement, prospectus, or
report which was used in connection with the offer for sale of a security or
‘to promote activity, which appears to be falze, the followiihg information should
be set up:

{a} Date for which statement or report was rendered.

(b} Date report was sworn to, person preparing same, (glving his name and
official connection) person who authorized the issuance of same and the
names of other persons, officers or directors attesting same.

A copy of the statement found to be false should be set up in the report
together with adjustments necessary to show the true-financial condition, .
Where possible a three column statement is suggested.: The first column to con-
tain the values found to be incorrect and as published; the second to contain.
adjustmente whieh should be keyed t¢o comments; and the third to contain the
values found to be true from the aceountant'’s examination and as adjusted by
the accountant. A further comparison should be shown of the value per share as
shown in the false financial stutement and the value per share as shown in the
adjusted statement where the subject security is a common cupital share.

Books and Records Required in Evidence

A. Books and records examined by Commission employees,

List separately as to company, where located, person-having custody or in
authority so that subpoena may be served if necessary or in case of reference.

B. Other records, documents and correspondehce.

If not already secured state their location and in whose possession they
are.  In identifying such other records,. etc. submitted as evidence, an exhibit
number will facilitate handling and reference, however, care shall be taken to
make such marking lightly and in pencil. It is preferable if slips of paper
bearing such identification marks are c¢clipped on so that they can be removed
when necessary to offer for identification or as evidence in any action,

A list is suggested as follows:

l.: Minutes of Board X. Securities Corp. . authorizing issue.,
2. Certification of Secretary of Commission of registration of Allotment Ctis.

3. Certification of Séeretary of Commission of registration of Common Stock.
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Exhibit No.

4.

60‘

7ﬂ‘

> Pl
10.
1.

12,

13.

14,

15.

13a.
1588,
18, -

1i7.

18."

18a.

18b,

18,
20,

21.

Certification of Secretary of Commission of registration of X Stock
Exchange.-

Certification of listing of Allotment Ctfs. on X Stock EBxchange.

Certification of listing of Allotment Ctfs. on Stock Exchange.

Prospectus dated used in offer of sale of Allotment Cufs,

Market lists of prices of Allotment Ctfs. to s

Articles of Ihcorporatiorn of X Securities Corp.

Underwriting agreement dated .

Agreament for secondary distribution dated .

Agreement to maintain market on common and protect market on ctfs,

Agreement joint trading account c¢ommon stoak dated o

Agreement Jjolnt tradirg account common stock extension dated

Certification from Secretary of Commission of registration of Blank
Inv. Inc,

Certificatlon from Secretary of Commission of registration A. Company.
Certification from Secretary of Commission of redistration B. Company.

Memorandum Blank Inv. Inc. reference to Specialist dated .

Certification from Secretary of Commission showing stock ownership of
Blank Investment Inc. ir X Securitlies Corp. on .

Minutes of Board of X Securities Corp. dated showing
approval of reimbursement of Blank Inv., Inc. for less in maintainance
of market.

Toll call slips long distance calls 7-1-37 Chicago, I1l. A Company. #3

Toll call slips long distance calls 3.15-37 Masen City, lowa, A. Com-
pany.  #88

Letter 7-10.37 Salesman to _ . Offense »4

Letter 7-15-37 Salesman 4o i . ", &5

3tatement of condition as of ' v #a
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Exhibit No.

22, LDetter 9-1-37 Vice Pres. X. Sec. Corp. to . Offense #310
23. Telegram 3-1-37 Salesman to . " #o
23a. Expense voucher August Salesman-Telegram Charge Be1-37. " #0
24. Letter 9-25-37 Vice Pres. X Sec. Corp. to : | . " #11

C.- Schedules prepared by Commission Ihvestigators:

Exhibit No.

25. Trading by X Securities Corp. in own Allotment Certificates, Compared
to Market,

26. Trading by X Securities Corp. in owi Alloptment Certificatea Matched
Trades. .

27. - Asset Values per share of Common Stock at stated periods.
28, Analysis of Farnings at 6-80-27 - comparison to Published Report.
29. Capital Stock Account Analysis as at 5.1-37,
30. Comparison Aszet Values to Market Values Common Stock.:
| :

31. Purchases by Blank Inv, Inc. of Common Stock prior to 6-1-37 and Dis- -
posals during Periods covered by Agreements to Maintain Market.

32, Joint Account Trading 1n Common Stock - Coamparison to Market,
33.- " " " " " " - Matched Trades,
34, Trading by Specialist " " " ~ {or own Account,

353.  Blank Investment Inc. Expenses related to Sales of Allotvment Cifs.
and promotion of Common Stock Purchases,

33, Blank Investment Inc. detail of Expenses for Perliod
to o

37. A. Company Expense Accounts relative to sales and promotion of Se-
curities Corp., Securities.,

38. B. Company Expense Accounts relative to sales and promotion of
Becurities,

Testimony Required from Witnesses
In setting forth the list of witnesses be sure to give full name and

home and business addresses so that they may be located without delay.
Telephone numbers may also be of assistance.
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OFFENSE NO,

1.

8.

Home Address Business
Address a prospective customer will testify that on
or about June 10, 1937, a salesman representing hima

self to be employed by A. Companycalled on her at her home relative to
the purchase of Allotment Certificates of X. Securitles Corp. and
stated; (set out 23 guoted in offense already set upl.

Home Address Business
Address ... 3 stockholder will testify that on or about
July 12, 1937, he was handed a sealed envelope by the mall carrier at
his honme y Denver, Colorade, that on opening the
envelope it contafned a letter signed : , that the
letter was on the letterhesd of A. Company, and that enclesed with the
letter was 8 prospectus describing the Allotment Certificates of X.
Securities Corp. dated . He will identify the letter,
prospectus and envelope referred tao,

Home Address Business
Address a stenographer employed by A. Company during the
the period under review, will testify that the letter above referred:
o, dated July 10, 1937, was dictated Lo her on said date, by
salesman and was lLyped by her as reflected by her initials
on the lower left hand corner and thav tie signature is the signature of
. salesman axl was signed by him in the usual routine followed in the
office and returned to her and then encelsed in the envelope which was
attached and which was also prepared by her, and sealed and stamped by
her as was her custom, and then deposited by her in a mall chute on the
floor of the building in which the office of A. Company is situated, on
her departure from the offlce at the end of the day as was also her
usual custom.-

Home Address Business
Address a senler accountant in the employ of
and ) Public Accountants

during the period under review, will testify that on July 7, 1937, he

was engaged in the preparation of the Financial Statement of X Securi-
ties Corp. as at June 30, 1937, at the offices. of sald company, that

he had had a conversation with , Vice President
of said company and had been requested by the sald officer to prepare
the balance sheet as at June 33, 1937, so as to "consolidate surplus
accounts under one total under the heading Surplus®, this he refused

to do and a partner of and Public Accountants

was called in to settle the argument and agreed with the Vice President,

Home Address ' Business
Address Head Bookkeeper for Blank Ihvestment Inc.
will testify that he has been in the employ of sald company for num-
ber of years and during the period under review was charded wlth super-
vising the books of account, he will ldentify the books and records and
will testify that the entries made therein are ln his handwriting or of
others under his supervision, That such entries as appear on the books
and records were made under the authority glven him by the officers and
directors of sald company, and that the entries were made at or about the
time the transaction took place, and are books of original entry regular-
1y kept in the course of business.
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NAIL FRAUD INVESTIGATIONS

There is & similarity between a mail fraud case and one involving sec-
tion 17{a) of the Securities Act of 1933 which sugfests the desirability of
outlining some of the court decisions under Section 213, in the Lope that
these decisions may be helpful in the investigation of either type of case.

If the mailing under section 17(a) of the Securities Act of 1933 cannot
be connected with the sale of a security, but relates to a scheme or artifice
to defraud the investigation may develop a violation of the mail fraud
Statute.

Title 18, Section 333, United States Code, provides:--

"Using mails to promote frauds; counterfeit money, —- Whoever, having
devised or intending to devise any scheme or artifice to defraud, or for ob-
taining money or property by means of false or fraudulent pretenses, repre-
sentations, or promises, or to se¢ll, dispose of, loan, exchange, alter, dive
away, distribute, supply, or furaish or procure for unlawful use any counter-
feit or spurious coin, bank note, paper morey, or any obligation or security
of the United Btates, or of any Stave, Territory, dHunicipality, cernpaay, €or-
poration, or person, or anything represented to be or intimated or held out
to be such counterfeit or spurious article, or any scheme or artifice to ob-
tain money by or through correspondence, by whai is commonly called the
'sawdust swindle,' or 'counterfeit-meney fraud,' or by dealing or pretending
to deal in what is commonly called 'green arbticles,' 'sreen coin,' green
goods,' *bills,' *'paper goods,' 'spurlous ireasury notes,' *United States
doods,' 'green cigars,' or any other names or tarms intended to be understoocd
as relating to such counterfeit or spurious articles, shall, for the purpose
of executin! such scheme or artifice or attempting so to do, place, or cause
to be placed, any leiter, posual card, package, writing, clrcular, panphlet,
or advertisement, whether addressed to any person residing within-or outside
of the United States, in any post office, or statioa thereof, or street or
other letter box of the United States, or authorized depository for mail
matter, to be sent or delivered by the posi-office establishment of the
United States, or shall take or receive any such therefrom, whether mailed
within or without the United 3tates, or skall knowingly cause to be delivered
by mail according to the direction thereon, or ai the place at which it is
directed to be delivered by the person to whow it is addressed any such leta
ter, postal card, package, writing, circular, pamphlet, or advertiszment,
shall be fined not more than %1,000, or imprisouned not more than five years,
or both." (R.S. 5480; iar, 2, 1389, c. 333, sec. 1, 25 Stat. 373; Har. 4,
1909, c. 321, sec, 215, 35 Stat. 1130.)

The elements of the offense are:

one: A scheme devised or intended to be devised to defraud, or for ob-
taining money or properity by means of false pretenses;

Two: For the purpose of executing such scheme or attempting so to do,
the placing of any letter in any post office of the United States, to be
sent or delivered by the post-office establishmant. (Y. S. v. Young, 232
Uu S- 1550)
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"the matling of a letter In the execution or attempted execution of a
fraudulent scheme is the gist of the offense denounced by the statute. It
is that act, and it alome, which confers jurisdiction upon the courts of
the ynited States to punish devisers of fraudulent schemes." (Lemon v. [. 8.,
164 Fed. 953.)

PURPOSE OF THE STATURE

The purpose of the statute was to protect the public against all inten—..--
tional efforts to despoil, and to prevent the post office from being used to
carry these efforts into effect. (Purland v. ¢.S., 181 U.S. 308.}

"A prime purpose of section 215 is to prevent the prostitution of the
mnail service. The incidental protection of the publlie from frauds supple-
ments a service usually performed by the State. * ¥ * The offense involves
the use of the mails in the consummation of, or in the effort teo carry out,
the fraudulent design. The gist of the offense is the improper use of the
mails. * * % The consummation of the c¢rime is not dependent uporn the success
of the scheme. The crime is complete before the letter desiined to mislead
or otherwlse used in carrying out the scheme is received by the intended
victim. The person addressed may have the shrewduness to detect the fraud;
or, being misled, he may be in suech filnancial ¢ondltion as to be proof
against fraud. Neither fact will affect the crime." (VWhitehead v. U.S.;
245 Fed, 283.)

THE SCEEME

"The terms 'artifice* and t*scheme' are those descriptive of the thing
to be planned or devised. ‘tArtiflice' means 'subtle or deceptive art in con-
triving; trickery; cunning; strategy:; finesse; as to lure by artifice.' Ac-
cording to the same authority, as well as the common understanding of ‘the
term, a 'scheme' may be of broader meaning, and not necessarily involve
trickery or cunning. A schome may include a plan or device for the legite
imate accompllshment of an object. But to come within the terms of the
statute under consideration the artifice or scheme must be designed to de-
fraud." (Horman v. U.5., 116 Fed. 350.)

"The scheme devised by appellant was made posslble by the fact that it
took about four days to clear a check from one bank to another. PTaking ad-
vantage of that faet the corporation drew checks upon another bank where it
had no funds or insufficlent funds, in favor of one of its other banks, and,
before the check reached the drawee bank for payment, a check was drawn upon
another bank in favor of the payee in the first check.™ *x * ¥ mappellant's
plan, whereby he intended %o get, and did get, money from one bank upon the
representation of the check, which was a2 representation that there was money
in the bank on which the check was drawn, when as a matter of fact there were
no funds in the drawee bank, without any power in the drawer of  the check to
provide funds to pay such check, except by drawing a like check under like
clreumstances, constituted a2 scheme to defraud. This does not mean that every
drawer of a check against an sccount where he has no funds is guilty of a
scheme to defraud, but, when the undertaking is such that the checks must be
drawn gnd passed in rapld succession from one bank to another in an endless
chain, zs here, a scheme to defraud is shown.” (Federman v. [.S5.;, 38 F. (2d)
441. )
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A scheme need not be unlawful in itself, or constituve a fraud, either
at common law or by statute, to be a "schewe or artifice to defraud,” within
the statute, It is znough if its purpese is to defraud other persons of
their money. (U. 3, v, Loring, 91 Fed, 581.)

The statutory "scheme %o defraud" may be found in any plan to get the
money or property of others by deceiving them as to the substantial identity
of the thing which they are to receive in exchange, and this deception may,
of course, be by implication as well as by express words, On the other hand,
the "scheme" can not be fuund in any mere expression of honest opinion as to
quality or as tvo future performance, There must be the underlying intent to
defrausd. {Harrison v. U. S., 200 Fed, 662.)

IKTENT

Although formerly, under Revised Statutes 54360, scheme to defraud must
Lave embrace:dd intent to use wmails as part of scheme to render accused liable,
under this section, such intent i3 nol necessary, but it is sufficlent if
fraudulient scheme has been devised and amalls are used in carrying it into
effeet. (Horris v, U, S,, 7 Fed, (24) 785.)

On a trial for using the wmails in aid of & scheme to defraud, involving
the sendiag to parties from whom defendant desired credit of false siate-
ments of his financial condition, the controlling consideration was the
truth or falsity of such statements and if they were knowingly false, tie
seading thereof could not be reconciled with honesty. {Kaplan v. U, 8.,

229 Fed. 339.) '

In a prosecution for using the mails to defraud by selling stock in
and dstting deposivs for a bank by false representations about its capital
and assets, where it appeared that one of the defendants furnished a mer-
cantile agency with a statement which was vitally untrue, but he claimed
that he merely Zave oui what he had been told by others connected with the
bani: and believed it to be true, the issue of his food faith or fraudulent
intent was for the Jjury. (HcDeonald v, U, 5., 241 Fed. 793.)

The offense charged with the mailing of the written statement for the
purpose of executing the scheme to defraud, and not obtaining property by
false pretenses, with wilch the Joverument is not concerned.  What goods
defendant may have obtained and what he did with them are not the material
matters., Manifestly, a written statement showing the firm to be abundantly
solvent would tend to induce the extension of credit to it., Manifestly, the
sending of such a statement to a commercial agsency, or to a person from whom
 defendant's firm was seeking to buy goods, itself proved the purpose of its
sending. If the statement were proved to be false, and it were also proved
that defendant knew it to be false when he mailed it, there was sufficient
evidence to warrant the finding that the statement was sent for the purpose
of executing the scheme, (8cheinberg v, U, 5., 213 Ped. 757.)

Under section 215 it is sufficient to show an intent on the part of the
deviser or devisers of the scheme to defraud someone; ik is no longer heces-
sary to show an internt to use the mails to effect the scheme, as it was under
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section 5430, U. 3. Revised Statutes., The deviser of the scheme may, at
.the time he planned it, have intended to aveoid all use of the mails in
carrying it out; nevertheless, if, in carrying it out, he does use the
mails, the offense is comaitted, ' There are two elenents of the crime, a
scheuwe intended to defraud and an actual use of the mails; both, of course,
must be proved to warrant conviction. (Farmer v. U, S, 223 Ped. 903, 907.)

In both civil and criminal cases the intent with whick an act is done
is laferred from the result of the act itself, and the law presumes that
every man intends the legitimate consequences of his own acts. (Adnew v,
U, 8,, 165 U, 5. 36,}

CHARACTER OF MAILINS

The letters mailed need not be of a nature calculaved to be effective
in carrying out the fravdulent schens. "It is encugh if, having devised a
scheme to defraud, the defendant, with a view of executing it, deposits in
the post office letters which he thinks way assist in carrying it into ef-
fect, although in the judgment of the jury they may be absolutely ineffeciive
therefor."” {(Durland v. . 8,, 131 U. 8. 308.)

Tkis section applies Lo the act of one engaged in a legitimate business,
who, to obtain money or credit, asenils through the wail a false statement as
to his financial condition, ***Where loans were obtained by virtue of a
false financial statement sent through the malls, there was an artifice to
defraud within this section, though the borrower was then solvent. {(Bettuen
v, U. 8., 224 Fed, 319.,) This sectior 13 not limited to schemes of the na-
ture of those specified in the section, but ineludes the use of the wmails
for the transmission of a false financial statement by which defendant in-
tended to obtain, and did ohtain douds on credit to which he was not entitled.
{Scheinberg v, U. 5., 213 Fed. 757.)

USE ¢ HMAILS
The letters need not be to or from iatended victims. (Stewart v. U. S.,
370 Fed. 7G3.)

Where the malls are used by persons who have devised a scheme to defraud:
and as a part of the means for carrying out such scheme, an offense is com-
mitted and it is lmmaterial to whom the letter was addressed or by whom
mailed, (U. 5. v. Ryan, 123 Fed. 834.)

Where thne execuilion of a scheme to defraud would have been utterly im-
possible without the use of the mails, all who participated in the scheme
would be guilty, although they did not actually deposit or take from the
mails any of the letters. All who participated in this scheme contemplated
the use of the mails in their compmon desigdn; and when to this end two of
the principal daefendants made use of the mails it was not only on their own
behalf, but as well on behalf of their coparticipants; and thelr acts in
this repgard become the acts of each of them. This is not less true where
the prosecution is under section 213 than cnder the charde of conspliracy.
{(Fitzpatrick v. U. 5., 173 U. S. 304.)
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avidence that defendant induced the alleged victim of his fraudulent
scheme to deposit his check on a bank lecated in ancther city in a local
bank, and that this bapk used the mails in cashing the check: Held suf-
ficient to show a use of the mails on defendant's initiative. (Hdeadley v.
U. 5., 294 Fed, 828.)

The letvers that were contained i1a these envelopes were proven to oe
in the handwriting of defendants, or Lo have emamted from them, and 1f
these letters were written by the defendants and found their way into the
mail the jury would be aulhorized to infer that they were daposited in the
mail by the lefendants. (Stockes v. U. 3., 157 U. 8. 187.)

Though defendant did not participate in fraud whereby obthers obtained
checks and drafts, he was guilty of a violation of this section, where he
attempted to collect checks and for that purpose depusited tlhem with a bvank
which transmitted them throush malls.  (Spear v. U, 8,, 243 Fed, 232.)

For ig it essential to the comamission of the offense that the objection-
able matter ve deposited in the mail by the offender himself, or by another
acting under his express direction, bacause he 1s equally responsible if it
is deposited itherein as a nmatural and probable consejuence of an act inten~
tionally done by him with knowledge at the (iwme that such will be its natural
and propable effect. *** In the line of causation his aet is a proximate
cause of the objectionable matter being put in the mail, {Demolli v, U. S
144 Fed. 383.)

The United 3tates Clilrcuit Court of Appeals for the Second Circuit has
held that the use of the nails for the transaission of a false financial
statement to commercial agencies, with the intent that 1% should be used as
a basis for the purchase of goods wn credit to which defendant was not en-
titled is a "scheme or artifice”™ within section 215 of the Criminal Code.
(Bettman v. U. S., 224 Fed. 312.}

On trial for taking letters frowm the post office in aid of a scheme to
defraud, proved coples of leiters mailed to accused were readmissible with-
out otherwise accounting for the absence of the origimnals., (Irent v. U. 5.,
228 fed. 648.)

Proved capies of letters sent to accused, who was charged with using
the mails in a acheme to defraud, may bhe received in evidence without other.
wise accounting for the originals. (Watlington v, U. S., 233 Fed. 247.)

Where, in a prosecution for using the Post Office HEstablisbkment in fur-
therance of a scheme to defraud, a witness testified that after signing cer-
taln letters addressed to defendant's firm he turrced them over to the stebo-
grapher to copy, address, staup, and mail, and that the routine of business
in his office required Ler to attend to such duties, and it further appeared
that defendaut replied in due course to one of the letters, and that the
other did not require a reply, there was sufficient prima facie evidence to
authorize the admission of copies of vhe letters in evideace. (Zmanuel v,
U. 8., 188 Fed. 317.)
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In & prosecution for malling certaln letters In furtherance of a
scheme to defraud, letters other than those counted on in an indiectment,
purporting to have been written by the company operated by defendant,
to different persons throughout the country, and relating to transactions
by the company with them, were admissible to show that the scheme con-
templated for the use of the malls, and as bearing on the intent with
which the business was done and the existence of a scheme to defraud.
(Brooksv. (/.§S., 148 Fed. 23.)

It was held that the malling of letters“might be shown by evidence
of the custom and course of men's private offices and business. (Jatling-
ton v. [[.5., 233 Fed. 247.)

proof of custom of banks to collect checks by mail was held competent,
on prosecution for using the mails in furtherance of a scheme to defraud,
where check of victim on a dilstant bank was deposited in lecal bank for
collection; persons of ordinary business experience being presumed to know
of such custom. (Shea v. [.S., 251 Fed. 440.)

In trial for using the mails in a scheme to defraud, evidence held
sufficient to show that mails were used by defendant, even if not dis-
closing that he placed any mail in post office or was ever present when
any was so placed. "In connection with this testimony, we must also take
into ceonsideration the fact not only that the checks were received through
the mail but that appellant intended that the scheme or plan should be
carried out in the office of the corporation and that in the usual and
ordinary course of business it could only be done through the mails, because
the banks were widely separated and the telegraph company had refused to
accept the certified checks and transmit the money." (Federman v. [/.3.,
33 F. (2d) 441.)
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COHSPIRACY INVESTIGATIONS
Tivle 13, Section 82 of the United States Code proviies:

"If two or wore persons cohspire either to commit any offense against
the United States, or to defraud the United States in any manner or for any
purpose, and one or more of such parties do any act to eifect the object of
Lthe conspiracy, each of the parties to such conspiracy shall be fired not
more than 210,000, or imprisoned not more than tweo years, or voth.”

The elements of this offense are:
One: That two or more persous conspired together to!
(a; Commit any offense against the United States; or
(b} Delraud vhe United States in any mapner or for aay purpose,

Two: That one or more of the couspirabtors committed an overt act to effect
the object of the censpiragy,

THE CONIPIRACY

A conspiracy is a combination of Lwa or more persons by concerted action
to accomplish a erilainal or unlawful purpose, or some purpose not in itself
erimiral, by criminal or unlawful mzans. (Duplex Printing Press Co. V.
Derring, 254 J. 5. 443.)

Proof cof meeting of minds by intelligent and deliberate agreement to
comanit offense establisties "conspiracy", though agreement is not wmanifested
by formal words. (Hoffman v, U, &,, 85 Fed. (24) 101.)

Uader this section it is sufficient that it be the conspirator's pur-
pose to commit a wilful fraud on the law, or some statutory reguirement
pertinent to be observed, in view of the present controlling canditions;
and it is not ngcessary that there should be 2 conspiracy to do an act that
is an offense or crime by some statute of the gdeneral Government, or to de-
prive the United States of its property or some property rvight. {(U. 5. v.
Raley, 173 Fed. 159.,)

This statute is breoad enough in its terms to include any conspiracy for
the purpose of impairing, obstructing or defeating the lawful function of
any department of the Government, (Haas v. idenkel, 216 U. 5. 4G2.)

One defendant alone cannot be convicted of consplragcy. (Barthus v,
U. 8., 21 Ped. (2d4) 4235. Decamp v. U. 5., 10 Fed. (24) 984.}

Anyone who, after a conspiracy is formed and who knows of its exlstence,
Jjoins therein, becomes as wmuch a party thereto, from that time, as if he had
originally conspired. (U. S. v. Cassidy, &7 Fed. 398. U. S. v. Babecock,
Fed. Case ilo. 14487.)
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Act of one conspirator in furtherance of the Comspiracy binds each and
all of the parties to the conspiracy and completes the offense as to all.
{U, S. v. Richards, 149 fed, 443. Bannon and Mulkey v. U. 5., 157 U. S5, 434.)
Q. ~

THE OVERT ACTS

Overt act required to constitute conspiracy must be separate and apart
from the conspiracy, and done to carry into effect the object of the origlinal
combination., (U, 3, v. Richards, 142 Ped. 443. U, S, v. CTole, 153 Fed. 301.)

Purpose of overt act is to show that the coaspiracy was actually carried
into operatiom. (U. 5. v. Greene, 115 Ped. 343. U. 5. v. Donau, Fed. Case
No. 14983.) o

Provision that there must bte an overt act merely affords a "locus
penitentia”, so that before the act is dope either one or all may abandon
their design. (U. 8, v, Britten, 103 U. 5. 139.)

Acts of agents and eaployces are acts of principal and employer, (U. S,
v, Howell, 36 Fed, 21.)
Lietters are held to be over:t acts., {Jcanes v, U. S., 179 Fed. 534.)

VEXUE

o2

The court in whose Jjurisdictlon the conspiracy was formed has jurlsdic-
tior regardless of where the overt act was comnitied. ™IS the conspiracy be
entered into within the jurisdictien of the trial court, the indictinent will
~ lie there, though the overt act is shown to have been committed ip another

Jurisdiction.” (Hyde v. Shine, 199 U. S. 82.)

Jurisdiction lies where overi acts were done regardless of where cone
spiracy was formed. (Arnold v, Wejl, 157 Fed. 429, Hyde v. U. 5, 285 U. 3.
347.}) - : '

LIMITATIONS

Where there are successive overt acts during the pericd of the conspiracy,
the period of limitation must be computed from the date of the last of them
properly specified in the indictment, although sone of them may have occurred
more than three years before the indictment was found., (Brown v. EllioY, 223
U. 3. 392, Y. 3. v. Brace, 142 Fed. 874.)

A conspiracy continues so far as the Statute of Limitations is concerned,
s0 long as there is a course of conduct in violatlon of law to effect its
purpaose, (Ryan v. U. 8., 2123 Fed. 13.)

Conspiracy is s continuing criwme, apd when continuance is alleged with
overt acts within the statute, prosecution is not barred. [Warz v. U. 5.,
(184 Red., 577. U. S. v. Barber, 137 Fed. 3839.)
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Statute does not begin to run until commission of an overt act and
prosecution may be instituted within three years afier commission of any
overt act regardless of period of time =lapsed since the conspiracy was
first formed. (U. S. v. Bradford, 148 Ped. 413.)

Existence of the conspiracy during period alleged is juestion of fact
for the jury. ‘{Ware v. U. S., 154 Ped. 577.)

EVIDENCE

Broad latitude of proof and reception of circumstantial evidence is
allowed in the trial of conspiracy charges.  (U. S. v. Creene, 148 Fed. £03.
Jones v. U. S,, 182 FPed. 417,)

Other offenses of a similar anature can be proven tg show intent, purpose,
desi¢gn, and knowledge (Jones v. U. S,, 182 Fed. 417, Jones v, U. 5., 179
Fed., 584.}

Declarations made by one conspirator whilethe conspiracy was in progress
and relating to its object are admissibie as a part of the res destae againsg
each conspirator. (Jomes v, U, S., 172 Fed., 554.,)

Prior intimacy of parties is admissible. (U. 3. v, Greene, 140 Fed.
803.)

"Letters between alleged co-conspirators are admissible. (U, 5, v,
Greene, 1458 Fed. 7389.)

Date of forming comspiracy is not essexntial. It 1s sufficient to show
that the conspiracy existed before the date of the overt act allegeld and con-
tinued to exist at the time the overt act was committed, (Bradford v. U. 3.,
152 Fed. a17,)
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PLEADINGS IN CIVIL SUITS

This discussion 1s limited to acltions instituted by the Commission
under the Securities Act of 1933 and the Securities Exchange Act of 1834.
It supersedes the General Counsel's Office Memorandum Mg, 38 dated
September 30, 1938.

See paradraphs 35, 37, 33 and 39 of the Enforcement Manual for the
procedure to be followed 1n securing authority to institute proceedings,
in securing approval of proposed pleadings and in reporting action con-
templated or taken. The provisions of these paragraphs are mandatory.

I1f the authority te file an injunction sult is contingent upon consent to
the entry of the decree the bill of complaint must not be filed until the
execcuted consent has been secured,

INJUNCTION SUITS

Under both statutes the Commission is aypthorized to bring actions
to enjoin "acts or practices which constitute or will constlitute a vio-
lation * * *", Securities Act of 1833, Section 20(b). Securities EZx-
chande Act of 1934, S=ction Zlle)., While such actions are statutory they
are governed by the provislons of the equity rules net inconsistent with
the statute under which the proceeding is bdbrought.

Applying Equity Rule 25 to such actions it would appear that the bill
of complaint is sufficient if It contains: (1) the 'usual caption; (2) a
short statement of the grounds upen which the court's jurisdiction depends;
{3) the venue as to each defendant; (4) a sheort and simnle statement of
the ultimate facts upon which the injunctlon is sought, omitting any state-
ment of evidence; (3) the prayer; and (6} the verification.

Jurisdiction

The jurisdiction of the court over the subject matter of the action
can be alleged by stating "jurisdiction is conferred upon ithe court by See-
tion 22{(a) of the Securities Act of 1933 {or Section 27 of the Securities
Exchange ' Act of 1934)",

Fenue

Venue depends upon the provisions of the statute inveolved and is
slightly different in the two statutes. See Securities Act of 1933, Sece
tion 22{a). Securities Exchange Act of 1834, Section 27.

It can be alleged, for example:

"The defendant, X Company, 1ls a corporation organized and existing

under and by virtue of the laws of the State of _ eeevm—.and transacts
business in the District of .
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*"The defendant A was at all times hereln mentioned and now is, the
president of X Company and is an inhabitant of the District of -

e

Parties. Defendant

It has been the custom of some of the regional offices to include
as defendants the lssulng corporation and most, if not all, of its officers
and directors. The betier practice would be to include only those officers
ordirectors who personally participated in the acts and practices consti-
tuting the viclation or are responsible for the participation of others.

It is not necessary that each cause of action run against each
defendant. For instance, in a recent sult filed by the Commission 1t was
alleged that all of the defendants violated Sectlon 5 of the Securitles
Act of 1933 while the allegations as to the violations of Section 17(a)
ran only ageinst one of them,

The Cause of Action

Clarity and coherence usually result from a brief narrative statement
of the cause of action substantially in the language of the statute, avold-
ing a procession of “"thats"™ and semicolons; such a pleading 1s in accordance
with Equity Rule 25 -- "A short and simple statement of the ultimate fagts
upon which the plaintiff asks relief, omitting any mere statement of evi-
dence."

waturally the "ultimate facts"™ differ in every case. .Attached hereto
are varlous sample parasgraphs. These are submitted not as forms to be
rigidly followed, but as examples which may be of agssigtance, They will
be augmented from time to time.

The allegations should be in the conjunetive, such as "means and
instruments of transportation and coemmunication in interstate commerce
end of the mails* or "for the purpose of sale and for delivery after sale”.

While there is some question as to the right to an injunction based .
only on past acts and practices, the policy is to plead the past and present
tense such as "Since on or about » 183___ the
defendants, and each of them, c¢arrled agnd caused to be carrled and are now
carrying and causing to be carried * * »v,

4 distinction must be made between ultimate facts and conclusions.
The ‘former are sufficient without exrlanation. The latter are not. For
instance, the allegation "without being accompanied or preceded by any pros-
pectus" is ome of ultimate fact but the allegation "without being accompanied
or preceded by a prospectus which meets the requirements of Section 10" is
.2 conclusion which must be followed by a specification of the particulars in
which the prospectus was deficient.
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. Except in certain jurisdietlions svch as Coleorado, in allegling the untrue
statements there is no need to quote each letter or pamphiet in the serles of
sales.literature nor.tb set:-forth the dates of gpecific mailings. The time
may be alleged as continuing, such as "Slnce on or about - .
193 the defendants, and each of them, in the sale *¥%nr, The untrue state-
ments may be summarized. However, care must be used to avold alleging that
an untrue statement of fact was made when the statement used was merely an
expression of opinien. Promissory representations such as "the stock will be
listed™ must not bte alleged unless we have preof of a contrary Intent, It s
essential to plead the respects in which ary statement is untrue or contains
a material omission and this should be done with clarity so that one reading
the bill will gain an understanding of materiality.

When it is necessary to refer to a document it should be briefly de-~
seribed and the pertinent parts summarized., If 1t ls attached to the plead-
ings as an exhibit it is usual to state "Attached hereto marked Exhibit .
and by reference made a part hereof as though herein set out at length."

In most of our bills of complaint the first numbered paragraph is not a
necessary part of the cause of a¢tlon btut merely a desirable means of Ilnforme
.ing the court of the nature of the proceeding. For example, "It appears to
the plaintiff that the defendant is engafed and about to engage in acts and
practices which constitute and will constitute violations of Section 5{a) of
‘the Securitlies Act of 1933. The plaintiff therefore brings this action pur-
suant to Section 20(b) of such statute to enjoin such a*ts or practices, as
nore fully herelnafter set forth.®

Generzlly speaking, exemptions are matters of defense which need not be
negatived in the bill of complaint, For instance, there ia no need for us to
rlead or prove that the security lnvolved is not within any part of Section 3
of the Securities Act of 1932 nor is 1t necessary to plead or prove that the
defendant is an issuer, underwriter or dealer nor that the transactions by an
issuer did not involve any public offering. However, 1t is frequently desir-
able to negative some exemptions. For Instarce, it has been our practice to
indicate the public character of the offering by a brief statement such as
"gffered and sold and are now offering and selling such securitlies to merbers

of the public reslding in the States of _ , - and else-
where"., In the case of saler by underwriters the defendant ‘has been so ¢lasse
ifled, PFor example, "On or about : : .4 193 . .the defendant

. purchased with a view to distribution a total of
shares of the stock of X Corperation and since then sold and is. nhow selling
such securities to members of the public residing in the States of

-and elsewhere®.

It must be noted, however, that if the exemption is a part of the para-
graph desceribing the unlawful or prohibited acts or practices it must be
specifically negatived., Sectlon 15{a) of the Securities Exchange Act of 1934
has given particvlar difficulty in this conrection, Please use the attached
forms in actions involving violations of this section.

Since the remedles are statutory there ls no need to allege immediate,
irreparable damage or the want of an adequate remedy at law.' However, it is
desirable to allede the probability or threat of continuation of -the acts and
practices which constitute tbe violation, particularly if a preliminary



- 125 -~

injunctlion is sought. - If .a temporsry restraining order is to be. sought the
provisions . of 28 U.S5.C. 381 must be followed and the need for an immediate
inJunction must be set forth in the verified bill of complaint or in a
separate affidavit,

Prayers

Needless to say, the prayer ls based on the cause of action stated in the
b11l of complaint and should be confined thereto. A violation of Section 5{a)
of the Securities Act of 1933 does not warrant a prayer for a decree enjoining
violations in the cele of reglistered securitles, However, in at least one
case we have sought and secured a decree covering both Sections S5(b){1) and
5{b)(2}) although no violatlon of Section 5{b)(1) was alleged because of our
inability to secure proof of Jurisdictioral facts in the use of the deficient
prospectus.  Although it was not anticlpated when the action was started, the
decree just mentioned was secured by consent, '

As stated before, the cause of action should be stated in the conjunc-
tive and in:the past and present tenses, The prayer, however, requests an
injunction as to any-future acts or practices and should be in the disjunc-
tive. For example, "the defendants, and each of them, from carrying or. caus. -

ing to be carried * * * for the purpose of sale or for delivery after sale
25 2 SRR

While the cause of action alleges violatlons In connection with specific
‘securities, the suit is to enjoin acts or practices which constitute or will
constitute a violation and.a decree limited to speciflic securities is too
narrow. It would appear to be proper to pray for an injunetion covering. acts
or practices in connection with the specific securlties "or any other securi-
ty".

A decree which merely paraphrases Section 17(a) of the Securities Act of
1933 is too broad, However, it should not be limited to the untrue state-
ments or omissions specifled in the cause of action but should be so drawn as
to cover similar acts and practices in connedtlon with the sale of the speci-
fled securities or any other securities. For example, the allegation "* * %
represented that X Company was at all times earning money and operating at a
profit, whereas in truth and in faet it never earned money and was at all
times operating at a deficit", should appear in the prayer as "¥ * ¥ any un-
true statement * * * concerning the profits earned by the lssuer of the
security”.

If a preliminary injunction is teo be sought it must be requested in the
prayer, If it is to be heard on an order to show c¢ause rather than a notice
of motion the prayer should request the issuance of such order.

If a temporary restralning order is to be sought the prayer must request
its issuance, coupled wilth an order to show cause why a preliminary injunction
should not issue.

Under the present eguity rules it is not necessary to pray for the issu-
ance of the subpoena requiring the defendants to appear and answer. IV is
customary to conclude the prayer with an omnibus clause; for example, "such
other and further rellef as is preper in the premises”,
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Verification

It has been the practice to verify all bills of complaint or petitions.
The source of the information and the grounds of the bvelief which form ihe
basis of allegations on information and belief should be summarlzed very
briefly. For example see the attached suggested form.

CECREES
There is no need to repeat what has just been said about prayers. If the
prayer of the 3ill of complaint is properly drawn the body of the deeree will
‘be copied itherefrom verbatim.

The decree, however, should specify that it does not apply to acts and
practices which are exempt from the operation of -the statute; for example, a
decree under Section 5 of the Securities Aet of 1933 should contain a para-
graph such as "It is further ordered that this decree shall not apply to any
security or transaction which is exenpt from the provisions of Section 5 of
the Securities Act of 1933." BSee also the attached form for decrees urder
Section 15(a) of the Securities Exechange Act of 1934,

It has been the practice to insert in the decree a paragraph by which the
court retains jurisdiction, It was felt that by so doing the scope of a de-
cree unnecessarily specific in its description of the practices restrained
night, in certuain instances, be enlerded orn motion after term should it become
apparent that effective relief had not been odtalned, This procedure is now
regarded as unnecessary in view of the general use of & paragrarh at the foot
of decrees enjolning similar practices, and i1t ¢s suggested that no such
language be inciuded in futwre decrees.

Your attertion is directed to Section 19 of the Clayton Act, 28 U.S.C.
333, whiech is apparently applicable to all preliminary or final injunctions,
consent or otherwise, whether or not issued under the Clayton Act, Temporary
restraining orders, however, are governed by 28 U.S.C. 281, The requirement
of the Clayton Act that the reasons for the issnance of the injunction be set
forth can probably be satisfled by an introductory paragraph along the follow-
ing lines:

"This cause came on to be heard at this term and was argued by counsel,
and thereupon, urcn consideration thereof, 1t appearing to the satisfaction
of the court that the issuance of a preliminary injunction is necessary for
the reason that, unless restrained, the defendants will engage in acts and
practices which will constitute violations of Section 17(a} of the Securities
Act of 1932, as. amended, it is this __ ~day of _ .+ ADJUDGED,
ORDERED AND DECREED as follows, viz:"

Altbhough failure to observe the reguirements of this section does not
vitiate a decree, proper practice demands scrupulous observance of itz terms.
* Larkin Pachker Co., v. Hinderliter Tool Co. {C.C.A. 10th, 193%2) 60 F. (2d) 491,
494; Lawrence v, St. Louis-San Framcisco Ry. Co. {1927) 272 U.S. 5e8, 5981, 71
L. Ed. 1218, 47 Sup, Ct. 720,
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Consent Decrees

In some instances we have had difficulty in finally disposing of cases
in which comnsent preliminary injunctions have been entered. It ls preferable
in cases of consent to obtain a final decree dispesing of the cause. e

In obtaining consents to the entry of decrees it is important that the
consent signed by the respondent recite that he admits the jurisdiction of
the court as t6 the parties and the subject matter of the aection. It has been
noticed that many consents are qualified by words denying the allegations of
the bill of complaint. It is suggested that it will be preferable in the
event some such recitatlon is required by the respondent, that he ve persuaded.
to qualify his consent by using language substantially as followe: "without
admitting that he has violated the provisions of Section _+__+of the Securi-
tles Act of 1933 (Securities Exchange Act of 1934)", Theoretically, at
least, the judge before entering a decree ghould be satisfied that some viola-
tion of the law has cccurred or is about to ocecur, 1If all of the facts are
denled it is difficult for the court to make such finding. On the other ‘hand,
if only the conclusion drawn from the facts is denied, the court may disagree
with the conclusicn of the respondent and find from those facts that he has

violated the law or is about to do so. Swift & Company us., U.5. 276 U.S. 311 .
72 L. Ed, 587; 48 Sup. Ct, 317.

Decrees Pro Confesso

Whenever g bill may be taken pro confessc, you are urged to do so without
delay and, upon the expiration of thirty days, to obtair a final decree. 1In
view of the fact that under Section 15(b)(2)}(C) of the Securitles Exchange Act
of 1934, as amended, -an injunction restraining the continuatien of practices
in violatiorn of the Securities Act of 1833 furnishes ground for the revocation
or denial of broker-dealer registrations, neglect in this respect may have
s8riopus consequences.

In one lnstance a dealer failed to respond to a rule of the Supreme
Court of the District of - Columbia reyguiring him to show cause why a prelimin-
ary injunction should not issue restrainlng practices in violatlon of Section
17 of the Securlties Act, and was consequently named, among others, - in the
preliminary injunction isswed. The denial of his applicatlon for bhroker-
dealer reglstration, filed after the entry of the decree, was based upon this
injunction. No effort was made to take the bill pro confesso as to this de~
fendant, although the time to file answer had expired. One year at'ter the
denial of ‘his registration, he filed an answer to the bill ané succeeded in
-having the preliminary injunction vacated and the suit dismissed as to him.
The Commission was thus left with no alternative but to rescind its order
denying registration and to permit it to become effective.

FINDINGS QF FACT AND CONCLUSIONS OF LAW

Attentlon is directed to the following requirements of Equity Rule
70-1/2:

"In deciding suits in equity, including those required to be heard be-
fore three judges, the court of first instance shall find the facts specially
and state separately its conclusions of law therecon, and, in granting or re-
fusing interlogutory injunctions, the court of first instance shall similarly
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set forth its findings of fact and conclusions of law which constitute the
grounds of its actlon. Such findings and conclusions shall be entered of
record and, if any appéal 1s taken from the decree, shall be included by the
¢clerk in the record which is certified to the appellate court under rules 75
and 76."

Prior to its amendment in November, 1935, the courts were in doubt
whether the rule applied in granting or refusing interlocutory injunctioms.
The rule, as amended, speclfically applied to such injunctions.

If, in granting or refusing the injuncilion, the court hands down a writ-
ten opinion, the opinion may, by appropriate reference, stand as the findings
of fact and conclusions of law reguired by Rule 70-1/2. Stewart-Warner Cor-
poratson v. A.€. Spark Plug Co. 5 F. Supp. 871, and cases cited.

Thiz would not be so if the opinion is clearly insufficient for this pur-
pose,

In Briggs v. United States, 45 F. (2d) 479 (C.C.A. @) the court said:

"Intil otherwise authoritatively held, we shall think the rule satisfied
by a clear and concise statement by the trial court, whether called findings
or oplnions, which shows what he regards as the essential facts and applicable
rules of law."

The trial court need not pass upon each separate request for findings., A
statement of only such essential facts and legal conclusions as indicate the
ground of decision is sufficient.. American Can Co. v. H.J.B. lo. 52 F. (2d)
904. See Parker v. St. Sure, 53 F. (2d) 78 (C.C.4. 9).

Reference to the opinion in the decree may be made as follows:
"Ordered, that the opinion of the court in the above gntitled cause

dated day of . 1528, stand as the findings of fact and
conclusions of law required by Equity Rule 70-1/2."

It would appear better practice not to include in the decree itself the
findings of fact and conclusions of law required by Rule 70-1/2, o5 their in-
clusicn might conflict with Eguity Rule 71 which provides:

"In drawing up decrees and orders, neither the bill, nor answer, nor
other pleadings, nor any part thereof, nor the report of any master, nor any
other prieor proceedlng, shall be recited or stated in the decree or order; but
the decree and order shall begin, in substance, as follows: 'This cause came
on to be heard {or to be further heard, as the case may be) at this term, and
was argued by counsel; and thereupon, upon consideration thereof, it was
ordered, adjudged and decreed as follows, viz,'" (Here insert the decree or
order. )

CONTEMPT PROCEED INGS

Recent activities of the Commission in successfully prosecuting proceed-
ings for contempt of injunctions (Boise Peiroleum Corporation, District of
Idaho, Eg. No. 1974, and Peter Ivanoff, Southern District of Washington) have
given rise to questions of procedure and invegtigation of such matters,
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Nature of Proceedings

There is no need to discuss the distinctions between civil and criminal
contempt proceedings. Suffice to say here, a proceediag instituted for con-
tempt of a decree enjoining acts or practices constituting violations of a
statute is a criminal case, As such it is a separate acticn distinct from the
injunction suit in which the decree was entered. Jompers v. Bucks Stove &
Range Co,;, 221 U. 8. 413 53 L. EZd, 797; 31 Sup. Ct, 492: Bessette v. Conkey
Co.; 194 U. S. 324 43 L. Ed, 297; 24 Sup. Ct. 6865; Jorden v. Searles, 121 U. S.
14 30 L. Ed, 353; 7 Sup, Ct. 3814; Federal Trade Comatssion v. 4. Hclean & Son
{C.C.A., 7th, February 3, 1338) Fo 2nd ... ' o

Elements of the Offense

In investidating suspected contempts of injunctions and in preparing in-
formations for filing in prosecuting such contempts, the following slements
must be determined;

1. The existence and validity of the d=g¢ree,

2., Service of a copy of the decree upon the respondent or actual notice
by him of the contents of the decree.

3. Conduct of the respondent after entry of the decree, including
2. Use of the wmails or interstate commerce, and

b. Commission of acts and practices restrained by the
injuncvion,

c. Specific and definite overt acts covering each step of such
conduct,

d. Affidavits to sudstantiate such overt acts,
Jurisdiction and {enue

Courts of chancery and other courts otherwise without criminal juris-
diction can punish for criminal contempt. #Hiddlebrpok v. State, 43 Conn.
257;: ierchants Co. v. Board of Trade, 201 Fed. 20.

The proper venue for an action of criminal contempt of an injunction is
not where the acts in violation of the injunction were committed but is the
district and division of the district where the injunction was entered.
Herchants Co. v. Board of I'rade, 201 Fed. 20,

Institution of Proceedings and Trial

Although the practice has been followed in some cases of captioning a
contempt procecding in the name of the main case, (Securities and Exchange
Commisstion v. Boise Petroleun Corporation, et al., District of Idaho, Eg. No,
1g74), it appesars to be proper to style the case as a separate action,
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"A criminal contempt is no part of the main case; it is a proceeding
independent and apart, in the nature of a eriminal prosecution, and
it should have a'title of its own, appropriate to indicate its
character, " -- Anargyros v. dnargyros Co., 191 Fed. 208, at 210.

Proceedings instituted against indlviduals who have violated the terms of
decrees obtained by the Commission should be captioned "In the Matter of
: s Respondent; Securities and Exchange Comnission, RNelator,.®
Goupers v. Bucks Stove & Range Co.,, 221 U. S. 418 55 L, £d. 797; 31 Sup. Ct.
492; State of Oregon ex rel. Hewson v. Hewson, 277 Pac. 1012; Dorrian v,
Davis, 147 Atl, 338 (N.J.)

Since criminal contempt proceedingds are brought to vindicate the author-
ity of the court, it appeare proper tc reguest the court to appoint a Commis-
sion attiorney to prosecute the matter. It has beern beld that in actions of
criminal contempt the court has the power to and probably should appoint some
attorney to prosecute the actigns in its behslf, and that the attorney for the
relator usually is the proper person to be so appointed, HeConn v. Stock Fx-
change, 80 Fed. {2d); Gompers v. United States, 2232 U.S. 680C4; 59 L. Ed., 1115;
34 Sup. Ct. 893. The purpose of such appointment is to advise the defendant
that the proceeding is in c¢riminal contempt rather than civil contempt. How-
ever, Judge Cavanah in Sccurifies and Exchange Commission v. Roise Petroleun
Corporation, et al., supra, refused %o sign an order and said that the style
of the case and the fact that the Commission was an agency of the United
States and the Commission's attorney a United States officer was sufficient
-without further order to advise the respondents of the nature cf the proceed-
ings brought agszinst them. To the contrary, Judge Bowen .In re Ivanoff,
Western District of Washindton, Northern Division, No. 21, 189, entered such
an order upon appllcation of the Commission. A formal motion should be made
ir each case to eliminate a possible forcal point of argument.

The defendant in criminal comtenpt proceedings is entitled to the same
presumption ¢f innocence as the defendant in any other eriminal agtion,
Gompers v. Rucks Stove & Honge Co. 221 U.8, 418 55 L. Bd. 797; 81 Sup. Ct.
492; Hichaelson v. United States, 238 U. S. 42 69 L. Ed. 162; 45 Sup Ct. 18,
However, he is not entitled to a trial by Jjury, (Etlenbecher v. District
Court, 134 U.S. 31 33 L. Ed. 801; 10 Sup. Ct. 424. [n re Debs, 158 U.2. 584 39
L. Ed. 1092; 15 Sup. Ct. 900) except where speclific statutory provision is
made for jury trial, as in certain proceedings arising under thke Clayton Act.
Prior to the passage of the Claytor Act all proceedings for criminal contempt
were trled without a jury, Under the Clayton Act, where disobedience of an
order of the court also amounts to a crime the accused is entitled to a trial
bty jury except where the contempt iz a disobedience of an order "entered in
any suit or actlon brought or prosecuted in the name of or ocn behalf of the
United States.” 28 U.S.C. 388, 389; Hill v, U, S. ex rel, Weiner, 300 U.S.
105 81 L. Ed4. 537; 57 Sup. Ct. 247. It seems clear that a cortempt proceeding
instituted by the Commission is for disobedience of an order entered in a suit’
brought on behalf of the United States and hence no right to a trial by jury
exists.

It is not necessary to plead the details of the injunction or order out
of which arises a contempt proceeding; the court will take judicial notice of
the contents of 1lts own orders. Scoric vs. U.3., 217 Fed. 870. However, 1t
probably is best to plead the injunction or order by reference. Gompers v.
Bucks Stove and Range Co., 221 U.8. ¢18; 55 L. Ed, 797; 21 Sup. Ct. 492.
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The proceedings are properly imstituted by the filing of a verified peti-
tion by the Commission threugh its attorney. The purpose of the petition is
to inform the court of'the contempt; therefore it is sometimes referred to as
an information, The allegations may be upon infermation and belief but should
be supported by affidavits based upon actual knowledge., Kelliy v. U.3. 250 F. '
947; Ex parte Roth, 39 P. (2d) 490 (Cal.); Demny v. State, 182 N.E. 313.

Upon the filing of the petition and affidavits there should be secured
elther an attachment of the body of the respondent or a rule to show cause
directed to him. JIn re Baum 189 Fed. 410 (cert. den,}., The petition and
affidavits should recite the prior proceedings and that the respondent either
was served with a copy of the decree or had actual knowledge of it. The peti-
‘tion should contain an allegation that in contempt of court the respondent has
disobeyed the order and a definite prayer for attachement and punishment.

U. §. v. Teliaferro, 200 Fed, 214; U.S5. v. Shipp, 214 U. S. 3988; 52 L. Ed.
1041; 22 Sup. Ct. 837 {a supplement(in the official U. S. Reporter contalns
copies of all moving papers); Goupers v, Buchs Stove & Range Co., 221 U. S.
418; 55 L. BEd. %7967; 31 Bup. Ct. 402.

The petition should be specific and should allege clearly and definitely
the overt acts upon which the Commission relies, so that the respondent when
he 1s arraigned will know whail answer tc make to enable him to prepare a de-
fense. Sona v. Aluminum Co., 214 Fed, 938; Gompers v, Bucks Stove & Range
Co., 221 U.S. 418; 55 L. Ed. 797; 21 Sup. Ct., 492.

In one of the Commission cases the court's decision was based upon an
‘affidavit submitted by the defendant which stood in effect as an agreed state-
ment of facts, However, it is Detter practice to try a proceedind in criminal
contempt upon oral testimony. The court can hear the evidence, or, if it
wishes, refer the case to & master with instructions to report the case to the
court. . 5. wvs Shigp, 214 U.S. 3R8; 52 L. Ed. W41; 29 Sup. Ct., 837 . S.
vs, Anonywous 21 F, 781. In re Fellerman, 149 F. 244.

That the mcts that form the hasis for the proceedings were done upon ad-
vice of counsel is no defense, It is pertinent only in mitigation, and is
considered by courts in weighing the penalty to be imposed, In re LaVarre,
48 Ped. (2d4) 218; Prang & Co. v, 4dmerican Crayon Co., 58 Ped. (2d) 715.

Cierk v. U. 5. '289 U. S. 1; 77 L. Ed. 962; %3 Sup. Ct. 465.

PROCEEDINGS TO COMPEL APPEARANCE OF WITNESSES

In the case of contumacy or refusal to obey a subpoena, the United States
courts, upon application by the Commission, may issue an order requiring the
proposed witness to appear to give evidence or to produce documents. In re
S. E. C. B84 F, 24 318 [(C.C,A. 2d), reversed on ground of mootness 209 U.S.
504; 81 L. Ed, 374; 57 Sup. Ct. 18. There appears to be no practical differ-—
ence between the landuage of the two Acts. Securities Act of 1233, Section
22(v): "To appear before the Commission or one of 1ts examipers designated by
it"™, Becurities Exchange Act of 1834, Section 21(c): *To appear before the
Commission or member or officer designated by the Commission®. Proper plead-
ing reguires the use of the language of the statute under which the original
subpoena was issued., If under toth, the two can be combined as "examiner and
officer~,
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In cases in which the Commigsicn intends to resort to the courts for the
purpose of enforcing a subpoena duces tecum, the following procedure has been
adopted, After the service of a first subpoena [(which, of course, should be
sufficiently descriptive of the documents reguired) and a refusal on the part
of the lndividual summoned to produce them, notice of such fact should be sent
to Washington together with a copy of the subpoena served and a description of
the books or other documents required to be produced. This should be accom-
panied by e statement indicatlng the relevancy or materiality of the matter
sought to the investigation. Thereupon, In cases where it appears proper to
.do so, the Commission itself by offlcial action "deems relevant or materiesl to
the laquiry" the books or other documents demanded. This policy has been
adopted becanse of the languade of Section 19{b) of the Securities Act of 1933
and Section 21{b)] of the Securities Exchange Act of 1824, although it is prob-
able that the Commission may delegate to an officer the function of deeming
the documents demanded to be relevant or material to the inguiry.

After this action has been taken by the Commission a second subpoena is
to be issued direected to the same person, reguiring the production of the
books and other records deemed relevant or materlal by the Commission and upon

the refusal of the person summored to respond, court action may he instituted
after obtaining Commission approvel.

The application for an order to compel a witness to appear should be a
petition. Like a bill of complaint, it should contain (1) a caption designat-
ing the Commission ms petltloner anéd the proposed witness as respondent; (2)

a short statement of the grounds upon which the court's jurisdiction depends;
{3) the venue as to each respondent; (4) a short and simple statement of the

ultimate facts; {5) the prayer and (&) the verification. S. £. C. v. Jones,

12 F. Supp. 210 (S.D.N.Y.), affirmed 79 F. 2¢ 817, reversed on other grounds

298 U.3. 1; 8C L. Bd. 1015; 5@ Sup. Ct. 654,

Jurisdiction

Jurisdiction of the ccurt over the subject matter of the proceeding is
not conferred by the sections of the statute applicable to injunetion suits
but by Secticn 22(b) of the Securities Act of 1833 or Section 21i{c) of the
Securities Exchange Act of 1934.

Venue

The venue for such proceedings is likewlse different than in injunction
suits. The pertinent provisions of the statutes read; BSecurlties Act of
1933, Sectlon 22(b), where the respondent "is found or resides™. BSecurities
Exchange Act of 19, Section 21(ec), where the "lnvestigation or proceeding
is carried on" or where the respondent "resides or carries on bLusliness®.

The Basis for the Proceedings

The ultimate facts which ferm the basis for such proceedings such as the
order for investigation, the authority of the examiner or officer to issue
‘4the subpoenn, the issuance and service thereof and the contumacy appear from
the sample paragraphs attached hereto.



Prayer

The questlion has bBeep raised as to whethler or not the statute permits the
order to issue ex parte. Without deciding this guestion our present policy is
to give notlce in all cases, Therefore the prayer should contaln a request
for an crder to show cause, upon return of whlch the final order is to lssue,

If the proposed witness is t¢ produce books, records, etc., the llsts
thereof appearing lr the subpcena may be lncorporated into the prajyer by
reference, providéed w copy of the subpoena is attached to the petition as an
exhibivt,

Verificatton
The verification follows the general form.
Order to Show Cause

The order to show cause will follow the deneral form. If the respondent
is to be reguired to produce books, records, etc. they should be specified as
they were in the subpoena, not nerely incorporated by reference.

Order to Afpear

The order reguiring the preposed witness to appear should cortaln the
general statement of hearing, conslderation, etc. tollowed by the court's
order to the respondent to appear vefore the Securities and Exchange Commis-
sion or an examirer [or officer) thereof to be designated by it, The order
sets the date, time and place for the appearance and specifies whether the
resporndent 1lu to glve evidence or produce books, records, ete. or both. If 1t
requires the production of books, records, etc. they should be specified just
as they were In the sutpoena.

If the resrondent is to give evidence the order should provide for more
than one day of hearing, if such bSe necessary to complete the examinatlon.
This cun ve done by such language as "and from day to day thereafter until the
giving of evidence by the respondent has been completed™.

When the order has been issved it must be served on the respondent. His
appearance is pursuant to the court's order, not to a subpoena,
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SAMPLE FORMS

The following paragraphs should be of aegsistance in preparing pleadings.
They are submittied by way of example, not as forms which must be rigidly
" followed.

SECTION 5(81 SEéﬁﬁITiES AéT CF 1933
Bill of Contlaint:
111,
Upon information and belief:

Since on or asbout ., 193 . ', the-defendants end each of them have
been and are now making use of the mails and of means and instruments of
transportation and communication in interstate commerce to sell the common

.capital stock of the X Corporation.
iv.

Upon information and belief:

Since on or about _. s 103 _. 5 the defendants and.gach of them have
been and are now carrying and causiﬁg to be carried through the mails and in
interstate commerce the common capltal stock of the X Corporation for the pur-
pose of sale and for delivery arter sale.

Ve

At no time herein meptioned has 2 registration statement as to such
securities been in effect, as reguired by Section G(a) of the Securities Act
of 1933.

Decree:
* ¥ x ¥ eniocined and resirained from directly or indirectly

(2) making use of any means or instruments cf transportation or com-
munication in interstate commerce or of the malls to sell, to attempt or
offer Lo sell, to attempt or offer to dispose of, to solicit an offer to
buy or tc offer to buy* the common capital steck of the X Corporation or.
apy other security through the use or medium of any prospectus or other-
wise, unless and until there is in effect a registration statement as to

such security as reguired by Section 5(a) of the Becurities Act of 1933,
or

* The puﬁpose of the tncluzsion of the words "offer to buy" In the statute is
stated in H.R. Rep. No. 85 2t page 11 as "preventing dealers from making
offers to buy between the period of the filing of the reglstiratlon statement
and the date upon which such statement becomes effective™, Therefore this
phrase should be included in decrees involving dealers or persons who are
‘1ike'ly to tecome dealers, but not in other cases.



(b} carrying or causing to be carrled through the mails or in inter-
state commerce Ly any means or Instruments of transportation the common
capital stock of the X Corporation or any other security for the purpose
of sale, attempt or offer to sell, attempt or offer to dispose of or
solicitation of an offer to buy or for delivery after sale, unless and
until there is in effect 2 registration statement as to such security as
required by Section B5{a) of the Securlties Act of 1033;

provided that the foregolnd paragraphs (a) and (b) shall not apply to any
security or transaction which is exempt from the provisions of Secction 5 of the
Securities Act of 1933.

SECTION 5(b) OF THE SECURITIES ACT QOF 1833
Bill of Complasnt:
I1I.

on y 193_._y a reglstration statement filed with the plaintiff
covering a proposed offering of preferred stock of the X Corporation becane

effective pursuant to the previslions of Section 8 of the Securlties Act of
1923,

IV.
Upon information and belief:

Since - y 183 - , the defendants and each of them have been and are
now using means and instruments of transportation and communication in lnter-
state commerce &nd the malls to carry and transmit prospectuses relating to
the preferred stock of the X Corporation hereinabove described., These
prospectuses did not meet the reguirements of Sectlon 10 of the Act and the
rules and regulations of the plaintiff promulgated thereunder, in that they did
‘not contalin the following statements and information required to be contained
therein by Sectlon 10 of the Act and the rules and regulations of the plaintiff
promulgated thereunder: '

fai the names and addresses of the underwriters of such stoclk; and

lbi the estimated net proceeds to be derived from the sale of such stock.
v.

Upon informatiorn and belief:

Since . s 183 , the defendants and each of them have been and are
now carrying and causing to be carried thrcugh the mails and in interstate
commerce the preferred stock of the X Corpeoration hereinabove described for the
purpose of sale and for delivery after sale, without such stock being accom-
panied or preceded by {any prospectus) {a prospectus that meets the reguire-
ments of Section 10 in that the prospectus which did agcompany or precede such
stock dld not contaln the statements and information specified in Paragraph IV
herecf ),
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Decree:
* % * * enjolned and restrained from direetly or indirectly

{a) making use of any means or instrumente of transportation or com-
munication in intersteate commerce or of the mails teo carry or transmit
any prospectus relating to the preferred stock of the X Corporation or
any other security registered under the Securities Aet of 1933 unless
such prospecius meets the rejuirements of Section 10 of such Act, or

(v} carrying or causing to be carried through the malls or in inter-
state commerce the preferred stock of X Corporation or any other security
registered under the Securitlea Act of 1933 for the purpose of sale,
attempt or offer to sell, attempt or offer to dispose of or sellcitation
of an offer to buy or for delivery after sale, unless accompanied or pre-
ceded by a prospectus that meets the requirements of Sectlon 10 of -such
Act,

SECTIONS 17{=a){1) AND {3) SECURITIES ACT OF 1933

Bill of Complaint:
11II.
Upon information and belief:

‘the sale of various securities =s agent, broker and principal, offering, buy-
ing, selling and otherwlse dealing and trading in securities issued by others
by the use of means and instruments of transportation and communicatlion in
interstate commerce, and by use of the mails, have been and are now employing
devices, echemes and artifices to defraud purchasers of such securities, and
have been and are now engading iln transectlions, practices and courses of busi-

‘ness which operate as a fraud and decelt upon such purchasers, in thet the
defendants and each of them

Since on or about . ___% 188_._ ¢, the defendants and each of them in

(a) while purporting to act as agent in the purchase and sale of
securlties for the accounts of customers, charged such customers more than
the actusl price of securities bought and credited such customers with
less than the actual price of securities gold, retaining for their own
use and benefit the difference between the actual price and the price so
charged or credited without the knowledge, approval or consent of such
customers;

(b} induced customers to entrust money and securities to them for
use in the purchase of other securities for the accounts of such cus-
tomers and intended to and did convert such money-and securities to their
own use and benefit without the ¥nowledge, approval or consent of such

customers
f

Decree:

* % x *x enjolned and restrained from, in the sale of securities as agent,
broker or principal offering, buying, selling or otherwise dealing or trading
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in securities issued by others by the use of means or instruments of transpor-
tation or communication in interstate commerce or bty the use of the mails,
directly or indirectly?

(aj while purporting to act as agent in the purchase or sale of
securities for the accounts of customers, charging such customers more
than the actual price of securities bought or crediting such customers
with less than the actual price of securities scld;

(b} converting to thelr own use or benefit, without the knowledge,
approval or consent of customers, money or securities entrusted to them
Ly such customers;

or employing any other device, scheme or artifice to defraud or engaging in any
other transaction, practice or course of business which vperates or would
operate as a fraud or decelt upon the purchaser similar to those specifically
set forth above or of similar purport or object.

SECTION 17{a}(2) SECURITIES ACT OF 1933
Bill of Complaint:
Upon informaticn and belief:

Since on or awvout . y 103_._, the defendants and each of them in
the sale of the cammon capital stoek of the X Corporation by the use of means
and instruments of transportation and communication in interstate commerce,
and by use of the mails, have been and are now obialning money and property
by means of untrue statements of material faets and omissions to state
material facts necessery in order to make statements made, in the light of the
circumstances under which they were made, not misleading, by stating:

(a) that mining properties controlled by the defendant corporation

were purchased for $500,000 when in fact such properties were purechased
for not more than &5¢Q,000;

(b} that formal applicatlon had been made to the Albuqueryue Curd
Exchange to list the common capital stock of the defendant corporation,
vhen in fact no such application has been made;

{c) that dividends have been paid regularly for the past two years
when the fact is, and the defendants omit to state, that payments made as
dividends were derived from capital furds and not from earnings.

Necree:

* * *x % enjoined arnd restrained from, in the sale of the common capital stock
of the X Corporation or any other security, Yy the use of means and instru-
ments of transportation or communication in interstate commerce or by the use
of the mails directly or inrdirectly cbtaining money or property by means of
untrue statements of material facts or omissions to state material facts neces-
sary ln order tc make the statements made In the light of the circumstances
under which they are made not misleading concerning:
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{a) the price paid by the lssulng corporation for its propertles;

{b) the intent:to 1list the securities of the corporation upon a
stock exchande;

{c} the source of any dividends which have been paid

or any other untrue gtatements of material facts or other omissions to state
material facts necessary to be stated in order to make the statements made in
the 1ight of the circumstances under which they are made not misleading, similar
to those specifically set forth above or of similar purport or object.

éﬁCfION iS(ai gféﬁRITIES ékéﬁANGE AﬁT dF i§34
Rill of Complatnt:
III.
Upon Infeorration and bellef:

Since January 1, 1937 the defendants, and each of them,as a part of a
regular business not exclusively intrastate, engaged as dbrokers in the business
of effecting travsactions in securitled for the accounts of others and engaged
as dealers buying and selling securitles for their own account as & part of a
‘regular business. As such brokers and dealers the defendants, and each of
them, made use of the mails and of means and instrumentalitles of Interstate
commerce to effect transactlions in and to induce the purchase and sale of
securities [{other than commercial paper, bankers' accentandes, commerciszl bills
or an exempted security pursuant-to the provislons of Seetion 3{a)(12) of the
Securitlies Exchange Act of 1934 ) otherwise than on a national securities ex.
change without the defendants or elther of them being registered with the
Securitles and Exchange Commission in accordance with Section 15(d) of the
Securities Ixchange Act of 1054, '

Decree:

It is hereby ordered that the defendants and each of them, so long as
thelr business 1s not excluslvely intrastate, be and they are hereby permanent-
ly enjoined and restrained when engaded as brokers in the business of effect-
ing transactions in securitles for the accounts of others or when engaged as
dealers in the buying and selling of securities for thelr own account as a
part of & regular business, from naking use of the mails or of any means or
instrumentality of interstate commerce to effeet any transaction in or to in-
duce the purchase or sale of any security (octher than commercial peper,
barkers' acceptances, commercial bills or an exempted security pursuant to the
previsions of Section 3(2){12) of the Securities Exchange Act of 1934) othera
wise than on a national securities exchange, unless they are reglstered with
the Securitles and Exchange Commission ln accordance with Seetion 15{b} of the
Securities Exchange sct of 192,
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PROCEEDING TO CCMPEL APPEARANCE OF WITNESSES

{Title of Court and Cause)

APPLICATION FOR AN ORDER REQUIRING APPEARANCE
FOR THE PURPOSE OF. PRODUCING CERTAIN BOOKS,
PAPERS, RECORDS, REPORTS, AND OTHER DGCUNENTS.

The Securitles .and Exchande Commission, pursuant to Section 22(b) of the
Securities Act of 1933, as amended (15 U.,S.C.A. 77v), applies to this Honor.
“able Court for an order requiring Consolidated Mines .of California, a corpora-
tion, and Henry L. Wilkoff, its president, and Frank 3. Tyler, its secretary,
to eppear and produce certain hooks, documents, and records as reguired by
subpoenas duces tecum issued by the Commisslon and resrectfully represents, as
fellows;

I.

The respondent, Consolldated Mines of California, iz a corporation duly
organized and existing under the laws of the Ztate of California. It has lts
principal place of business in the City of Santa lionica in the State of
Celifornia, and Henry L. Vikoff and Frank 5. Tyler are president and secretary,
respectively, of sald corporation and reside in Los Angeles County, California,
all within the jurisdiction of this court,

II.

Jurisdiction 1s conferred upon this court by Section 22(b) of the Securi-
ties Act of 1933, as amended (15 U.S.C.A. 77v (b)),

III.

On Hovember 5, 1057, the Securities and Exchange Commission, pursuant to
Section 20(a) of the Aet (15 U.8.0.A. 77t (a)), ordered that an investlgation
bte made as to the facts and circumstanges concerning alleged violations by
Consolidated Mines of Californiz of Sectlons 8 and 17 (a) of the Securitles
Aot of 1933, as amended (15 U.5.C.A, 77e and ¢}, and pursuant to Section 19(b}
of that det (15 U.S,C.A, 77s{b}}, appointed officers for the purpose of that
investigation and empowered them, and each of them, to administer oaths and
affirmations, subpoena witnesses, compel their attendance and require the pro-
duction of any books, papers, correspondence, memoranda or other records deemed
“relevant to the ingulry and to perform all of the dutles inconnection therewith ..
authorized by law. A copy of the Commission order dated Novemder 5, 1937, is
annexed nereto marked Exhiblt A and made a part herecf. At the time of the
entry of said order the Commission had reasonable grounds to believe that Con-
solidated Mines of California had violated and was about to violate the provia
slons of Sections S(a) and 17({a) of the Securities Act of 1933, as amended, as
more fully appears from Exhibit A attached herc¢to and made a part hereof,

Iv.

Acting pursuant 4o the order of November 8, 1937, John G. Sobleski, a
duly designated officer of the Commission issued subpoenas duces tecum,
annexed hereto marked Lxhibits B and C and made a part hereaf, directed to the
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respondents, Comsolidated Mines of Califorrla, a corporation, and to Henry L.
Wikoff, its preslident, and Frank S, Tyler, its secretary, requiring sald
respondents to appear and to produce certaln books, papers, records, reports
and other documents at the Los Angeles Branch office of the Commission, Room
427, 850 South Spring Street, Los Angeles, California, on the 224 day of
November, 1937, at 10:00 o'clock, A.M. Personal service was made on the 13th
day of Novenmber, 1837, by delivery of the original subpoenas, of which
Exhibits B and C are coples, personally to Henry L. Wikoff, president, and
Frank S. Tyler, secretary, respectively, as is shown by the return of service
on the said copies of sald subpoenas.

V.

On November 22, 1937, the respondents fajled to appear as regquired by
the subpecenas duces tecum above reterred to and falled to produce the books,
papers, records, reports and other documents required by the subpoenas duces
tecum, Neither the respondents nor any of them appeared at the hearing., The
failure of respondents to apptar was contumacious in that Guy Qraves,
attorney for the respondents, had previously advised the representatives of
the Commission that his clients would refuse to respond to any subpoena for
mining records issued by the Securities and Exchange Commisslon until a Court
ordered them to do so.

The refusal of the respondents to appear and to produce the books,
papers, records, reports, and other documents, as required by the subpoenas
duces. tecum, has impeded and continues to lmpede the progress of the investi-
gation,

Vi.

All of the bvooks, papers, records, reports, and cther documents de-
sceribed herein and required to be produced by the subpoenas duces tecum:- are
relevant and material and were at the time of lssuance of said subpoenas and
are now deemed by the Commission to be relevant and material to the investi-
gation ordered by 1t, and more speciflically to determine whether or not the
representatlions set forth in detail in the Commission order of November 5,
1937, attached hereto marked Exhibit A, were untrue to the knowledge of
Consolidated Mines of Californla, a corperation, in violation of Sectlons

i7(a) and 24 of the Securities Act of 1933, as amended (77 U.S.C.A. gla)
and x}. .

VIiI.
On information and bellief:
Thke books, papers, recgords, reports and other documents reguired to be
produced by.the subpoenas duces tecum are now and were at all times mentloned
herein in the possession and control of respondents, Consolidated Mines of

Californla, a corporation, and of Henry L. Wikoff, as president, and/or
-Frank 8. Tyler, as secretary of sald corporation.

WHEREFQRE, the Applicant, Securities and Exchange Commission, respect.
fully prays:
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{2) That an order to show ¢cause issue forthwith directing respondents,
Consclidated Mines of California, a corporation, and Henry L. Wikoff, its
president, and Frank 54 Tyler, its secretary, to appear before this Court
upon a day certain to be fixed in the order, and show cause, 1f any there be,
why an order should not issue requiring respondents, Consolidated Kines of
California, a corporation, and Henry L. Wikoff, its president, and Frank S.
Tyler, ite seeretary, to appear before the Securitles and Exchange Commission,
or an officer of the Commission designated by.it, at such time and place as
thls Court may order, and there t¢ produce the books, papers, records, reports
and other documents deseribed in the subpoenas duces tecum annexed hereto,
marked Exhibits B and C.

{t) That upon return of the order to show cause, an order 1ssue reguir-
ing respondents, Consolidated Mines of California, a corporation, and Henry L.
Wikoff, its president, and Frank S. Tyler, its secretary, to appear before the
Securities and Exchange Commission, or an officer of the Commission designated
by it, at suchk time and place as this Court may order, and there to produce
the books, papere, records, reports z=nd other documents described in the sub-
poenas duces tecum annexed hereto, marked Exhibits B and C.

{¢) That the ippllcant, Securities and Exchange Commission, have such
other and further relief as may ke necessary and appropriate.

SECURITIES AND EXCHAN@E COMMISSION

By .
Allen E. Throop, CGeneral Counsel

Howard A, Judy, Attorney

John G, Sobieski, Attorney
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EHOV AL PROCEEDINGS

It freguently occurs that offenders who have committed an offense against
the Unlted States in one judiclial district are located in another judicial
district. 1In such instances, it becomes necessary to remove them to the dis-
‘trict of prosecution for trial, Marshals may execute warrants only within the
district of the issuing court. It therefore becomes necessary to obtain a
warrant of arrest in the distriet in which the offender may be found.

The federal statute coverlng this proceeding ls title 18, section 591,
United States Code which among other things provides, "% ¥ * Where any offender
or witness is committed in any district other than that where the offense is to
be tried, it shall pve the duty of the judge of the district where such offender
or witness is imprisoned, seasonably to issue, and of the Marshal to execute, a
warrant for his removal to the district where the irial ls to be held.”

Although there is no legal authority for the practice, some district
judges refuse to order the removal of a defendant unless an indictment has
been returned adainst him in the district of trial, Sometimes, however, a
removal will be ordered on the basis of a commissioner's complaint in such
district.

Therefore, in order to effect a removal, it 1s necessary for the prosecut-
ing United States Attorney to forward to the United States Attorney forithe
district in which the defendant is found, the following papers:

ONE: Certified coples of the indictment.

TWO; Certified coples of the warrant of arrest with the Marshal’s ™not
found" return indorsed thereon,

Or if po indiectment has been returned, there must be:
ONE: Certified copies of the Commissioner's complaint.

TWO: Certified copies of the warrant of arresti with the Marshal's "not
found*® return indorsed ther=on,

On the basis of these papers a complaint is filed in the. district in which
the defendant is located before either the federal court or a Commissioner and
a warrant of arrest obtained in that district which is executed by the Marshal
of that district, who brings the defendant before the issuing tribunal for
hearing,

Ordinarily this is the Commissioner, He must then determine by evidence
introduced by the government; :

ONE: IDENTITY--That the person in custody is the defendant named in the in-
dictment or complaint forwarded from the district of prosecution.

TVO: JURIBDICTION.-That an offense has been committed, over which the court
in the distriet of prosecution has Jurisdiction,



- 143 -

THREE: ?ROBABLE CAUSE~~That there is probable cause to believe the person in
custody gulliy of the offense.

{Green v. Henkel, 183 U. S. 249; Tinsley v. Ireat, 205 U. S. 20.)

A certified copy of the indlctment is prima facie evidence of jurisdiction
and probable cause, but it is not conclusive (Tinsley. v. Treat, 205 U,. S, 20;
Beavers. v. Henkel, 194 U. 8. 73; Hyde v. Shine, 199 U. S. 82; Green v. Henkel,
183 U. B. 249). The identity of the person, however, must be proved by other
evidence.

1f the Commissioner finds these facts, he then certifies his findings to
the district judge who will then ordinarily issue the warrant of removal. The
court, however, may see fit to hold another hearing in which the same evidence
is examined by the judge. The judge then either issues the warrant of removal
or discharges the defendant. '

There is no appeal from the court's ruling in a removal proceeding. As a
matter of fact, though, there has grown up an lndirect method of appeal on
behalf of defendantis, by obtaining a writ of habeas corpus directed to the
Marshal in whose custody the defendant is committed. This writ taests out the
proceedings previcusly outlined, and an appeal may be taken from an adverse
disposition of the writ.
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LINITATIONS

Unless otherwise provided by a specific statute, no persons shall be
prosecuted, tried or punished for any offense, wilful murder excepted, unless
the indictment is found or the informatlon filed within three years after such
offense has been committed. (T. 18, Sec. 5n1, 582, V.S5.C.).

These provisions of law do not apply to any person wheo is fleeing from
Justice (T. 18, Sec. 583 U.S.C.). In the case of Stree¢p v. U, S., (180 U. 8.
128) the Supreme Court held that "in order to constitute a *fleeing from
Justice® it is not neceasary that the course of justice should have been in
operation by the presentment of an indictment by a grand jury or by the filing
of an information by the attorney for the government or by the maklng of a
complaint before a magistrate., It is sufficlent 4f it is a flight with the in.
tention of avoiding being prosecuted, whether a prosecution has or has not
actually begun. * * * ‘1t is not necessary that there ls an intent to avold the
Justice of the state having criminal jurisdiction over the same territory and
the same act." '

In this same decislon it was stated that there can be no doubt that this
~section (T. 13, Sec. 583, U.S.C.) must recelve the same construction as that
previously given title 18, section 6682, United States Code, pelating to extra-
ditton of fugitives from one state to another, wherein the Supreme Court said:
"To be a fuditive from justice * * * it 1 not necessary that the party charged

should have left the state in which the crime is alleged to have been
committed, after an indictment found, or for the purpose of avoiding a prosecu-
tion anticipated or begun, but simply that, having within a state commitied
that which by its laws constitutes a crime, when he is sought to be subjected
to its criminel process to answer for his offense, he has left its jurisdiction
and is found within the territory of another." ({foberts. v. Reitlly, 116 u. 8.
B8o. }.
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information, use of for personal benefit
forbidden., ., « ¢ ¢ 4 .
information, unauthcrized disclosure of forbidden
initiation of-
by whom authorized ¢« v o ¢ ¢ + ¢ v o 5 o o
Regional Administrator, when inltiated by. .

- Vi -

* ¢ s e * & s &« s s »

-

90

80-91
9192

g2
23-94

20,101
16,20,101

100

24
18,100
100

1038

9

19

119, 121

l?

”
a8

24

24
23
23
25
24

27
28
24

24,102

14
14, 17

[



Investigations: (Continued)

items of inguiry . « + . ) e s 8 & % s e % s s
interviews « o o ¢ ¢ s v s 4 4 e s e e s e s e e
investigator, attitude of + . v & & & & &« &« &« + « &
mails, information indicating use of . . . . . . + .
mailfraud..-........-.-..o....
public agencies, procuring information from ., . . .
record, to be made of each interview . . . . « + « .
region, emergencles reguiring investidation in

another « & v 4 4 v 4 4 4 s e e e e e e e e s
region, procuring information from another . . . . .
report of in writing required . . . % ¢« o . .s . .
reporting service- ’

COUXEL CHEEE 4 w ¢ o 2 a4 4 & ¢ & s s & 4 s % v @

notice, three days required . . « « 4 « + ¢ »

private hearing, instructions to

repoTters ab o 4 4 4 ¢ @ e 0 s s e s s e e

receipt for transeript . v &+ & ¢« ¢ 4 0 e 0 .
searches znd seizures, no authority to make ., . . .
witnesses. :

not entitled to transcript. o . o 4 @ o ¢ o - .

name, address and ocecupation of to be obtained

to be interviewed separately . + « + 4 ¢ 4 ¢
See Subpoenas; Witnesses; Books, Fapers, Documents

Jurisdiection:

in contempi proceedings . . . . . & . 4 4 4 0 0 . .
in suits for injunction . v & &+ « » o & » v s 3 +
in proceedings to compel testimony . . « + + « « o« &
interstate commeree. « v v 4 4 v v 4 e e x e v e a
MallSe v o v 4 v o 4 s & 274 o &8 & 4 = s o« 2 = = + &
member of a national securities exchange . . + « . .
retentlon ©f 4 ¢+ v 4 4 4 4 e b e e e e e e e e s
territorial o o 4 4 v h b b h e b e e v e e e s s
use of facilities of national securities exchange .,

Leave, annual and Sick. s & & & & a3 = %" w & B ® B " & ¢ =

Limitations:

Mail

CONSPIracy + o« o« « 4 & o 4 o v + v & & + = o =
fugitives, not applicable 10 & o « o « o o ¢ o« o o

in genéral L T . T T T

Fraud:

character of mailings . & & ¢ ¢ & ¢ &+ o o o o+ o o
elements of offense .+ v 4 o ¢ o 8 & ¢« v s 5 s . 4 »
Intent o v v 6 e e e 4 s e e s e 4 e s e ee s e
scheme 10 defraud v v v s o 6 & v 2 € » o ¥ o b+ .
statute, text of N T T T T T
use Of MAILS 4 v i v 4 v 4 e s e s e e e e ae e e

- Vil -

. 104112
. 18,20, 100-102
. <0, 101
. C 22
. 113-118
. 3
. 18,100
. 3
. 3
. ¥)
. 38
* . 38
. 38
. a9
. 21
. 27, 28,40
. 100
. 100
. 129
. 122
. 132
. 20-92
. £6-88
. ga
. 126
. 2
. 93
. 52
. 120--121
. 144
. 144
. 118
. 113~114
. 115-1186
. 114-115
. 113
. 116-118



Mails, Use of:
evidence of & . v & v 4 4 aT a0 e s
investigators to be alert to lnformatlon
indicating + o v &+ v v 4 ¢t 0 0 v e
mall fraud < 0 s v v v h @ e e @ s .
Securities Act of 1933~
SECtion 8 et s 8 1 e e e 8 2 s e
section 17 v v v v 4t 4 2 4 6 . 2 s
Securlties Exchange Act of 1934~
brokerg and dealers, . « « 4+ « +
section 9{al) + s s o o v s 1 8 o
suddestions for establishing . . . . .

Mimeographing, « v + ¢ o & v v ¢ o o & & o =

Office Space " v 0 e s e s e s s ae w e m e B

0il and Gas Unit:
investigations initiated by “ e s e s
formal orders, requests to be made no .
to be advised of impartant developments
in investigations . . . . . . . .

Parcel Post .+ ¢ o & o« o o o a2 s « 2 & o« o &

Parties:
corporations . . . . 4 4 v 44w e e .
individuals ¢ v v 4 4k 4 e e e e e e s
in general . . . 4 s 4 v e b s o wTe w o w
partnerships . o' v v v n 0 4 4 e e e e
Trusts 4 L e s e e e e e e e e e e

-
-
.
-
.
L]
-
.
-
*
.
-
-

Partnerships . . .
photocopi—es . L) L] L ] - L] L] . LJ L] L] - L] L] L] -

Postal and State Authorities:
consulting with . . v + . o 0 o 4 4 o
formal reference of record to, approva+
Commission required . o + &« o o o

Pleadings:
coplies of, to Trial Docket . . . . . .
draft, to be approved bafore flllng -
in contempt proceedings , , o' ¢ 4 o o o
in suits for injunction . + v 4« & « &+ .
in proceedings to compel testimony . .

Printing and Binding . . . ¢ . « v v v o' v &
Purchases. L T T T
Questionnaires, See Communications

- viii -

101

22
116~-118

86
88-87

75=-84
87-88
88-89

57

59

23

55

28-89

o7

a7, 100
97-98

o8

27

56

15

50
47
128-131
122-128
131.-133

o8

54



Regional Adminlstrators:

cooperating agencies, may confer with .-, « . . 4.
employees from other regions to report to . « . « . .
employees on special assignment to report o . ., ., .
information, Division requests for. +. ¢ &4 ¢« ¢« + « » &
investigations initiated by . v &+ « s+ ¢ v « s o = 4+ &
Jurisdiction over investigations and employees

in region immediate o 4+ v o ¢ ¢ 0 4T v o4 s e W
official communications to be addressed to ., . + +
official communications to be signed by « ¢« ¢« ¢ 2 ¢ &

Regional Offices:
exhibits, to maintaln record of in each investigation
procuring information from other. . . . . . . + « . .

Removal, Federal:
in gemeral . . . ¢ 4 4 4 b s e e e e s a e e s
Stlatu_tle, text of . e e 4 a4 4 4 8 + v e & e e e & e =

Reports:
administrative-
assignment cards as aid to preparation of . . .
due on Bth of month .+ v v v ¢« & & v v % & & & &
preparaticr of . . . . . . R
triplicate, to be submitted in .-, . + . + + . .
of auxiliary investigations « « « v ¢ + o & o 0 s o @
of important developments « v o v 4 o « s 2" s s » & o'
of initiation of 1nvest1gation e
pProgress«
due every th}rty day2 4 « s v » = e s s 4 s
order for formal investigation, to be used in
requesting, contents .+ & ¢ o 4 o ¢ o 0w W
to whom submltted .+ 4, & « ¢ o ¢« o o 4 o « o o
triplicate, to be submlitted in ., . . . . , . . +
Trial Docket L T T T T T S S S S S
upon conmpletion of 1nvest1gutxonu
CODLENILE o« o v ¢« %W 4 4 4 o & 5 4 8 4 s a4 o s s
EMErgencies . o « 4 4 v ¢ 2 4 ae 4 2 w4 o+ e s
quadruplicate, to be submitted in . . . . . . .
recommendation, to be accompanied by + . 4 4 . «
written, to be made of each investigation . . ., . . .

Rules and Regulatlons, See Securliies Exchange Act of 1934
Searches and SeizUres . o o s e s o o o s 5 s + 2 s o &«

Securities Act of 1933:
ExempbioRs o 4 4 4 ¢ o ¢ 6 « 2 4 6 o s s o b o 4 a .
section 5~
. court declisions involving . . v 4 o« o o o » o
elements of offenses against + + s o o v 4 & « &
text of 4 4 4 i h e e e h e h h e e e s e e s
See Interstate Commerce; Use of the Mails

- lx -

15

(SIS LS

o N

142-143
142

11
11-13
11

21

64

(515)
81-63
&5



Seeurities
Broke

Natio

Secti

. Shipments,

Subpoenas;

Challenge of L S S S T

Exchange Act of 19034:
rs and dealers.
confirmation of transactions-
Rule MC4, text of ., v v ¢ v ¢ ¢
elements of offensa « + . a 4+ «
disclosure of controle

Rule MC5, text of v e ¢ v e s e
elements of offense , + « o ¢ ¢ o
disclosure of interest in distribution.

Rule MCS, text 0f v ¢ 0 o ¢ v o
elements of offense + ¢« o« o o o
discretionary accounts-

Rule MCV, text of « % 2 8 & &
elements of offense « v &« &« v & o

fraud and misrepresentation-
Rule MC2, text of + v o o = ¢ o
elements of offense + v & o ¢ +

manipulative, deceptive and fraudulent
ard contrivances, employmont O0f-
Rule GB3, text 0f 4+ ¢« o « & ¢ &
elements of offense . « , « « . .

registration, misrepresentation as to-
Rule MC3, text of . & . & 2 4+ 4 &

elements of offense o+ + ¢ ¢« ¢« v o

saales at the market—

Rule MCH, iext of . . v + 4+ & & &

elements of oifensge . ¢« o« + o » =

devices

s ses o

solicitation of purchases on an exchange

to facilitate a distribution-
Rule Gﬁﬁ, text 0 - n'c - - L] - L[]

elements of offense . v &+ v o o &

nal Securities Exchange-
memher Qf . « . . T . *

proof that security is reglstered on ..
use of facllities of A N A

on 9al-
text Of. ™ . . . . 9 - * v s L
elements of offenses against , . , +

« & 8 2t e 4 e e 2 8 w s s v s s & &' »

checks fOPq e e olg'i'llq e e s 0 e .

confirmation..slips, for .-
contracts, for . 4, . .+ o

corporations, to . , ..
correspondence, for , , ,
deposit slips, for . , .

financial records, for .

*fishing expedition®* , ,
form. L R S T PR

. 77
a B1-82
;' 77
. 82
. Vi
. ez
Ce 78
e 83
. 7677
T 80-81
. ' 76
. 80
- 77
v B1
. e
. Ba-84
,. 75
T a 78-79
. 86
.’ 85
. 95
. 8971

+71~74, 95,96

. 855
- 35
. 20
. 28
. 29
. 30
Ca 29
. 29
. : ' 29
e 30
. 30-31



Subpoenas: (Continued)
items, each class of in r'epau:'a’c.e numbered
paragraph « v e v v 4 sy 4 e e 4 e
preparation of, challenge to be anticlipated

procedure when documants cannot be accurately

deseribed . v v ¢ s v e e 8 e e
proceedings to enforce~
authority to institute required . v
basis £or « o v v v e v e e 0 e e
Jurisdiction .+ 4 4 « & & o s e e v o
order L0 aDPPEAT < & 4 + + s « 4 s s .
order to show catse . . « « ¢ ¢ ¢ &
petition-
form of & 4 v s 4 b a e e 4 sl
in general . « « « & &+ « 4 T4 .
prayer e s 4 s e 4 s e e s s
verification .« . « . « « . 4 .
VEINUE + o v’ v o = % ¢+ & 3 o s 8 a4
relevancy and materiality . . « + &+ ¢« & &
specific, should be .+ . + + ¢« « « v + o
should be limited as to time . . . . + o &
telegrams, fOr o+ o+ o o o o o ¢ + v s = 3 o
telephone call slips, for . . . « o . o«

Telephone:
evidence of use of . & ¢ ¢« ¢ 4 2 e 4 s s

Trading and Exchange Division:
investigations Initiated by « o« &« o ¢ « &
formal orders, requests to be made to .
to be advised of ivportant developments in
investidations . , < v + v & o 4. W

Travel .- L] .l .. - * .. - - L] L) .. .. .- .. .l L] L L ] -
Trial Docket L T T T T T S S T S S
Trusts o 8 4 e v e & 8 e 8 4 & & e @« e s » $ @

Witnesses:
appearance and testimony-
proceedings to compel . . s & 2 4 o« &
e be unconditional . . . ¢« « s < ..
attitude of investidgator + + « ¢ ¢« o o + o
attorneys fore
3dVice L0 4 4 4 s s . s s e a oaeel
objections by « 4 « o « ¢« w6 ey .
eommunications, recelpt of by . . . .+ ..

.

L]

examinations of, leading questions discouraged

exhibits, ability to identify . o ¢ & o &
fees and expenses ofe-
claimed, how . o'y & & o o & o 3 o o
COurt CaEBS .+ + + v v . .+ 4 4 s s s
not Lo be advanced by employees . . .

- 21 -

»

29
29

28

26
i32
132
133
133

139-141
132

133

133

132
2930
28

29
32-33
34

101

1
23

51
S0

98

26,131~-133
27
101

24
24
100
24
100

38,37
36



Witnesses: (Continued)

immunity not to be given without authorlty .

information required from . . . .

name, address and occupation to be obtained

narrative statements preferred e
statements of, can be furnished to .
record to be made of interviews . .
to be interviewed separately . . .,
transcript, no legal right to copy of

- %ii -~

-«

*

26

111

100

24

28

100

100
27,28,40



