MEMOR AN

Ro SELF-REGEBLATION and the MALONEY BILL

Sglf-Regulntion
It 1s fair to say that the investment banking industry hss been think-

ing about and discussing self-regulation for at least the last twenty-five years.
Certninly, ever aince the formation of tha Investment Benkers Association, the
concerted intelligence of the industry haa been addressed to warious implications
of thls prohlem,

At the outaset the approfach waa through the procsess of sducaticn, atan—
dardizaticn of practicus, and the gradual evelution of ethical standards of
busineas conduct, Therc waa no attempt then made by the industry directly to
regulate or pollce the fringe., Thia phage of the probleam wes rather lef't to atate
authorities; and the induwstpy, through its warious agsgclations, c¢ooperated with
the severnl states in attempting to make state laws and their enforcement prac-
ticgl and effective.

That which immedintely preceded and fellowed 1929, howeveor, gave the
whole problem of reogulating both the iassuance and trading of securities o new
impartance; and oven prior to the passage of the ¥ational Industrial Recovery Act
there wos widuspread discussian, both within and without the induatry, of the
neged fur more pervasive reptlation. The quasticn then arose as to whother the job
could best be done by the industry itself, under governmental supervision, or
whether it should be taken over dirsctly by the Federal Government.

Pricr to the pnasage of the NIRA, the principal obstacle to effcctive
self-regplatien by any industry was the anti-trust lawa, since almoat any regu-
lation nececssarily involved questicnable reatraints upon trade, etc. The HIRA,

of course, gave industries crgznizing thereunder an exemgption from the provislons
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of tiaese laws, and thus afforded the investment banking industry the opportunity
for which many leadara of the business had been hoping for & long pericd of time.
Accordingly, under the able and forward-locking lendership of the late Robert E,
Christie, the Investment Bankers Association took tha lead in the preparation and
spongorship of what latoer became the Investmont Bankers Code,

it is now generally udmitted in Washington and elsewhsre that the In-
vestnent Bonkers Cods was certainly one of the beat, if not the hest, and most
effectiva codes of the lot. Under it the induatry had some eighteen montha' ex-
perience at regulating itself, subject of coursa to almoat plenary supervisory
powera in the Naticnal Racovery Administration; and although the Code and its
enforcement were far from perfect, n great desl was accompliszhed in the way of
epunciation, standardization and enforcement of faly business practices and toward
profusgionalizing the business, Indeed, the Code worked so well thnt some time
before it was invalidated, negotiations were voluntarily instituted by the Code
Committea looking toward the tranafer af_its supervision from the National Recovery
pdministration to the Securities end Exchange Commission; but this, of course,
had not been accompliahed by the time the NIRA was invalidated by the Suprome
Court,

Immediately after the Scheehter opinion was hended domm, there was
great confusion as to whet the Administration was going to do by wry of reviving
codes, and ag to what individual industries should do in the interim, During
thia period the Code Commitlee cooperated wholeheartedly with the Netional Re-
sovery Administration and also with the 5,E.C. It was generally recognized that
the progreaa @#hich had been made in the direction of sglf-regulation should be
preserved if possible, Mr, Joseph P. Kennedy, then Chairmzn ef the Sscurities
and Exchange Commission, and later Mr., Landis upon his becoming Chairman, strongly
urged that the Code organisation be preserved on = voluntary, contractual basis,
and counsel wag put to werk to determine whether or not the Code znd its adminis-

tration us it then stood could safely be carried on by a voluntory organization
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without recogniticn or sanction by law, After considercble study i% was counsel's
opinion that such an organization or its members, if challenged, could prebably
justify what they were sceking to do =3 not in vieletlen of the onti-tmst lawms at
the cnd of long and exponaive litigation; but that in view of possible litiga-
tion and the expenge thersof, it would not be wise for responsible individunal
housua to enter such an agreement under then existing lew.

Messrs. Kennedy and Lendis nevertheless urged that the erganlzation be
kept toguther, if possible, to preserve the progress and exporience which had been
attained, toc coopesrate with the Commlssicn in the solution of the mony problems
with which both the Commissicn and the industry were then concernsd, nnd in the
hope that enabling legislatlion might be obtgined at some future time..

The Code Committece thercupon, on Jhly 31, 1935, circularized all regis-
tered investment bankers ns to whethier or nat they wished the Code orgenizetion
to be continued on o temporary bagis and for the purposes referred to above,

Over 90% of those who replicd voted in the affirmative, and agreed to support the
organization financierlly. The old Investnent Bonkers Cods Coumittee ond Regional
organization accordingly became the Investment Benkers Gonforence Conmitiee,

The Conference Committoe ot this point cppointed g special committes
to draft & pemuonent plan of organlzation for submizsion to the ilnduatry and the
Jecurities end Exchange Copmisgion, this commitiee being composed of tlesara.
George ¥hitnsy, Francis A. Bonner uand Frank VWeeden, The compittee first met
with Chairman Landis ond other represgntatives of the Commisslon and telked ocut
the whele probles of nself-pegulation. The net result of that meeting waa thaot
Landis asked the commitiee to draw up whet hso fermed an Yidealistic" plan to
achleve self;regulatiun for tiie husiness “without regard to exdisting law or poli-
tical expediency,” his thougnt being that when such e concrete plan was dramm it
could then better be wade fto [it the law or the law to fit ii.

The commitiee accordingly preceeded with the preparation of such a plen.

The one Finally dovised incorporsted substantielly thoe set-up under the Code,
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proviiing that wembers of the association should allow only other members to par-
ticipate in syndicates and that only members should be given denler discounts, eto,
This plon obvigusly contemplated cnabling leglsletion to reuwowe the danger of
strike sults under the snti-truat laws. The compittea made it quite clear to the
Commisgion that it was perfectly willing to have any disciplinary action tzken by
it appealable to the Commiszion and/or the vourts. '

This plan was presented to the Commission, the political situatlon at
the time was thoroughly canvagsed, ond it wos determined that such enabling legis—
lation was not politically possible st that time., The Commiszion, however, astill
felt strongly thet a permanent organlzation, representative of ecny decler who
wished to Join and conduct hia business in accordance with Juat and equitable prin-
@ipleg of trade, could serve the induatry, the pubtlic and the Commission a very
useful purpoae; that it could do 2 let, sithout powers of cnforcement, in tha way
of stendardizing practices, emunciating principlea znd mleg of frir proctlce,
arbitrating and settling complzints, and cooperating with the Commission in the
promulgation of ita rules and regulntions. The Commission alse indicpted that if
such on organization were formed and proved succescful, ita relationship to the
Comnission mlght later be clarified as a matter of low., The comnittee thercupon
withdrcew and extracted from the plan submitted to the Cormission the restrictive
dealing provisicns, cnd the plan as chnnged was submitted to all registered
brokers and dealers by inviting then to bocome membsrs of the Iavestucnit Bankera
Conference, Ine., Some 1196 immediztely mpplied for omembership in the asscciation,
the Investment Bankera Conference, Inc. was formally orgmmized, and soon had a
membership of 1d7l.

Since the formal organization of the Confersnce, various gembera of the
Governing Committes nnd others npve discussed the questicn of self-rocgulatics and
cnabling legisiation with the Copmdssion; but no concrete preoposcls were npde hy
either the Comnmission or the Confurence until Mr. Douglas bocame Chairman.

In the lotter part of Ogtober, 1937, tha Washington office of the
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Conference was informed confidentially by #ir. 3Sherlock Davis, of the Commission's
staff, thnt the Commizszion Liad taken up the gquestion of more effective regulation
of ovor-the-countor markets, that it had decided that this job could best be done
by the industry itself, subject to S.E.C. superviasien, and that certain members
of the staff of the Commission had been lnotructsd to prepare leglslation to
achieve that objectiva.

The Commiasion in turn was informed that s special committee of the
Conference hed been appointed ot the last meeting of the Governing Committee to
work at this very problem: and that that commitise would be glad to submit 1ta
recommendations ns to appropriete lagislotion if the Commission so desired. We
were told, howeover, that the Commission desirad firat to get its own thoughta down
on peper, and that it would then welcome suggestlone therson from the conmittes,

The Maloney Bill

November 4, 1937

The firat draft of the bill, now known as the Maloney DBill, waa pre-
pared by the Commission under date of Novomber 4, 1337, The staff of the Com-
mission asgigned to this werk expressed the wish to discuss this draft sclely
with counsel for the Conference to talk out the anti-trust aspecta of the matter.
Hoyvember 11, 1937

& mesting accordingly wua held on November 11, 1937, betwean Messra,
Hostetler, Fulton and Hanson of the Conference and Messra, Davis, Katz and Freeman
of the 5.E.C., at which meeting the only motters discussed were thosa hoving to
do with the anti-trast aspscts of the problem and the philosophy of self-
regulation aa incorporated in the Code. This megting wes wholly informal and
confidentinl, it being undurstocd that mo me was committed to anything as a re-

sult thereaf,

November 12, 1337

The next drait propared by the Cummission was that of November 12, 1337,
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The draft of Hovesber 12 wos colso the subject of informal, sonfildential
discussion, similar to thet held on the dreft of Wevember 4. Those present at
the meeting of November 16 wers Mesars. Griswold, Hestetler, Fulton and Henson of
the Conference, and Messrs. Davis, Hatz ond Freemen of the Connission.
Deccuber 16, 1937

The next dreft of the Bill wes that of Devember 16, which was submitied
confidentially to the Conference, the Investment Bankers Association, the New
York Security Dealers Association, ihe ilnine Investment Doalers Association, the
Cnlifornia Security Dealers Association, the WNew England Security lealers Associa—
tion, and the Chicage Unlisted Traders Association,
Degember 20, 1937

A conference wes held in Weshington at which 211 of the akove-mentioned
associztions were represented, and 2 discusscion was hed of the draft of December
1o with the full Commission and the members of its stoaff. The Conference was
repredsnted by ilhe speciel committee on self-regulation, composed of Measrs.
Griswpld, Bonner, Crane and Stevenson, vphd by Messrs. Hostetler, Fulton and Hansoit.
Others preseat were: Francis Frothinghem, and Arthur G. Devis, representing the
Investment. Bankers Association; Bdwerd E, Chase ond Wirgil €, #eGorrill, repre-
senting the Mnoine Investment Dealers Association; Walde 5. Kendzll, represceniing
the Hew Enplend Sccurity Dealers Associstion; Frank Dunne, Pregident of the New
York Svcurity Deolers Associaotion; Williom A, Fuller, representing the Chicego
Unlisted Traders dsscciation, Mr, Fulton was authorized to represent the Crli-
fornia Security Denlers Asscciation. At thig amecting Mr. Hostetler presented the
views of the special committae of the Conferaence on the draft then under considern-—
tion, vhich viows largely hrd to da with the desiroble philosophy and technique
of self-regulation, and ware consequently addressed to Four or five najor changes
to be lede in thet dreft, This mesting slsc woag coniidentinl, and it was under—

stood by everyone prescnt thet ne one wma to be committad to anything =aid, since
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there had obviously not heen sufficient time thoroughly to study the bill or to
sound opt its acceptability to the vearious organizations represented, or the
industry generally. The meeting adjourned with the understanding that the sug-
gestiona made mould be taken under consideration by the Comnission, and thet a Dew
draft of the bill would be submitted for further 4iasoussion. Both Mr. Frothing-
ham snd Mr. Griswold urged that this draft be meda availoble before the meetings
of the Board of Governors of the I.B,A, ond the Governing Commitiee of tha Con-
fercnee in the latter part of January.

Iecepber 22 or 23, 1

Mr, Griswold was inwvited to Washington te hove luncheon with Mr, Douglas,
and nit that luncheon peeting Mr. Douglaz told Mr. Griswold that he hnd heard that
therc were quite 2 nuober of copies of the draft of Decenber 16 floating arouncd
New York, and that he wes greectly concermed lest the bill get into the newspopers
hefore it woa introduced in Congreas. He explained to Mr. Griswold that he was
enxicus to have the Senator selected to sponsor the bill really follow it through as
his omm bill, and that if the bill Jdid get iato the papers before its introduction,
it would be very difficult te find proper spensorship. Mr. Douglas thought it very

desirable, therefore, that the bill be introduced ot the first possible moment,
g0 that it could be widely circulated and discussed among people in the industoy

in gl parts of the country, He zsked Mr. Griswold if he would be willing to go

with him to the Senater to be sslectsd to sponsor the bill and say as on individual
that he thought the bill was in such forc s to he worthy of study by the industry.

., Griswold explained to Mr, Douglas that he might be willing to do this if he
were not Chairman of the Conference, but that being Chairman, he feared it would

be impossible for hin to give the bill this duch of a blesszing withoul impliedly
giving it the blessing of the Conference. He said thet he clearly would not be
willing to comply with the Cheirman's request until he had the assurence of counsel
and at lezcst the speeial committee that the bill wes in such form as to Justify
introduction for purposes of study, comment, criticism. At this meeting Mr. Coug-

las prescented a revised dreft of the bill for submission to counszel snd the
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special committee, which contained materisl changes over the droft of December l6.
Immedictely after thias meeting Mr. CGriswold got in touch with counsel and the
members of the special committes, sent them a copy of the draft of Decewber 22-23,
and teld them of Chairman Douglaa! requast,
Jany 1938

Ur. Hostetler came to Washington, net with Mr. Douglas, and explained
to him that he eould not tekes the reaponsibility, nor could he adyise dr. Gris-
wold to take the responsgibility, for sanctiening the introduction of the bill
without first consuiting as mony mesbars of the Governing Committee of the Confer-
ence 03 could be gotten together upon reascnable notica.
Janusry &, 1938

My, Hostatler's meeting with Mr. Douglas led to the meeting in Hew York
of Thursday, January 6, to which all readily aveiloble members of the Geverning
Committea were invited, as well a3 all available Governors of the I,B.A., and all
menbers of District Committee No. 13 of the Confurence. At that oceting Mr. Gris-
wold end Mr, Hostetler gave the background of the bill to date, Mr. Hostetler
discussed in zome detril its provisions and implications, and after full discus-
sion dr, Criswold nsked for the sense of the meeting as to whether or not he should
eomply with Mr. Douglas' raguest. It wag the sense of the meoting that, in the
interest of the wltimets successz of the till, it would be much wiser if introduc-
tion werc deleyed until the industry had time te study it and suggest any changes
thought to be decirable; and since the meetings of the governing bodies of both
the I.B.C, and the I.B.A. were to be held between Januzry 21 and January 24, it
wag felt that the bill sheould certainly not be introduced before that time. It
was further the sense of the meeting that Measrs., Gricsweld, Frothinghrnm cnd Hos-
tetler should go to Washington to explein te Mr. Dsuwglas the sensg af the meeting,
Jemuary 7, 1938

On Friday, Jannary 7, Wr. Douglas nade on address before the Bopd Club

of Hartlferd, in which he dZsclosed the Cowmission?s hope for such legislution, and
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that the industry would cooperatively take on the job of regulating the owver-the-

counfer markets thersundep.

Janugry 11, 1938

.Meééré. Grisweld, Crane, Hostetler, Fulton ond Hanson of the Conference
end Mr. Frothingham of the I.B.A. met with the full Commission on Tuesday, Jenu-
ary 11, told the Commission of the sense of the New York meoting, und requasted
the Chairman not to introduce the bill until aftor the meetings of the Board of

Governors of the I.B.A. snd the Coverning Cowmittee of the Conference, to be held
January 21 and 24, At this meeting Mr. Douglas saild that he could quite appre—

ginrte the point of visw of those attending the New Tork mesting, but that he wos
alse greatly concerned about proper spottsorship of the bill, He sald, thersfors,
that he would like to put the whole matter before Senator Malemey, who had becn
selected te sponsor the blll, and if the Senator felt it would bewise to wait, such
a course of action would be matisfactery to the Commission. Otherwise, Senator
ifaloney could toke such action onm its introduction ¢o he sow fit, A3 a result of

this suggestion, both Wr. Frothingham and Mr. Griswold agreed to neet with
dr, Douglas and Senator Maleney on Thursday morning, Jeanusry 13, to lay the vhole
matter before the Senator,
January 13, 1938

On Thursday, Jamiary 13, Mr. Frothinghaw w23 unable to get to Weshington,
but he was represented by ¥Mr, John Starkwenther, Chairman of the Specisl Committee
of the J.B.A. on the Meloney Bill; and Messrs. Starkweather, Griswold, Crane,
Fulton and Hanson met with Senator Maloney, Commissioner Douglas, cnd Messrs. Davis
end Kztz at the Senator's office. ir., Douglas explained the situation to the
Senetor from the viewpeint of the Commission, and the represcntatives of the I.B,A.
and the I,B.C. told the Senator the opinicns of those prescnt nt the New York
nesting.

The Senator said that he epprocinted hearing froa both the Conmission
and the representetives of the I,B.A. ~ni the I.B.C., btut thnt since he was to

sponscr the bill, he wza very anxious to hove it introduced before it waa
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publicized. He snid further, however, that he wanted some time to ¢conaider the
shole matter, and that he would theh act a3 his best judgment dictated.
Jor 1g, 1938

The Bill, S, 3255, wua introduced in the Senate by Senator Maloney and
referred to the Committes on Banking and Currency. On the szme dey a mimeographed
copy of the bill as introduced and a covering letter were sent to 211 members of

ths Conference, the letter requesting that it be given careful consideraticn, and

that comments be sent in thereon prier to the Coverning Comeittoe meeting.

January 24, 1538

At the meeting of the Governing Committee end Advisory Council the bill
ras discussed in detnail., After a brief statement by Chairman Grisweld as to its
immediate background, Mr. Hostetler went over the bill, ssction by section, and
explained its meaning, Each szection waa thoroughly discussed ond a memorandum was

prepared of all comments, criticisms, or suggestions mode at the moeting. At the
conclusion of the discussion, a canvass of the semse of the mesting wes mode end

the following rocsolution was adopted:

RESOLVEDR, That it is thoe sense of the neeting that the general princi-
ples of aclf-repulation for the furtherance of fair trode practices under rea-
goneble governmental supervision are in the interest of the great body of public
invoators and the investment banking tusinesa.

FURTHER RESOLVED, That in reaponse to the suggestions of Senator
daloney it is our purpose o suggest certain amepdments to the proposed bill which

we believe will facilitate the formation of such npticnal essociaticns and aid in
the effectivengss of their admindstration,

FIATHER RESQLVED, That a special commi ttee be appointed further to
study the bill in the light of todsy's discuszion and to offer the fullest co-
cperation te Senator Maleney and the 5.E.C. in the further consideration of the
hill,

At this meeting 2 special committee on the Maloney Bill was appointed con-
aisting of Mesara. Franecia A, Bonner, Ralph T. Crane, Newvil Ford, B. Howell Lris-

wold, Jr., Joseph T. Johmson, A. W, Snyder, George 5. Stevenson end Frank Weedenj
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and they were instructed to report to the Commission and Senator Maloney the
sense of that arceting and to offer both the Commission and Senator Maloney their

fullest cooperiadion in working out 2 gatisfactory bill.

January 26, 1238

In accordonce with the instructions of the Governing Cocmittes, the
spacial committee on the bill and Messrs. Hostetler, Fulton and Hanson et with
Senator Maloney, Comnmissioner Mathews, and Mesars. Katz and Davis at 2:00 P. M,
Thi# waa suﬁsequant to the morning mosting between the special commitise of the
T.B. A and the same pergons representing the Commrission and Senetor Maloncy.

At this meeting, the coumities reported the sense of the Governing Committee meet—
ing, and Mr. Hostotler pressnted to the Senater and representatives of the Commis—
sion the varicus suggestions and criticlsms which hud been raised at the New York
ceeting.,

Jaruery 28 19738

Hessra, Fulton and Hanscon were requested by Messrs, Katz and Davisz to
come to the Commiszsion in the afterncon, znd at that time were informed of the
varicus changes which the Commission had made in the bill as the result of the
meetings on January 26, including the striking of paragraphs 5 to 13, lnclusive,
of Section (k}{2) of the first Committes Print and thoir inclusicn in a new Soc-
tion 2 of the bill. Sgetion 2 mas to be an awendment to present Section 15(c) of
the Exchange Act, They were also informed that the Coumission plenned te advize
both Mr. Frothinghao and Mr. Griswold by letter of the propoged changes,

February 1, 1938

Herrings on the Maloney Bill before the Benking cnd Currency Committee
mere begun, Comwnissioner Mathews appeared as the firat wituess, gave a general
background of the bill, and then made a detailed analysis thereof., At this session
of the hearings a revised Committee Print of the bill, dated February 1, was
presented, which incorporated many of the changes suggeated up to that time,
including the new Section 2. That afterncon the Confersnce was osked to Ut cn

its witnesses the next day,
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Febru: 2, 19738
The special coemmittee of the Conference and dr. Hostetler testified

before the Sennte Committee on Banking ond Currency on the Maloney Bi11l. Mr, Hos-
tetler was the first witnesa, He [irst discussed Seection 1 of the bill, nnd
after suggesting changes, he expressed his opinion that Seetion 1 was workable
and that appropriate organizations could he set up thercunder, As to Section 2,
however, he strongly urged that it be siricken in its untirety. Messrs. Gris-
wold, Snyder, Crane, Ford and Weeden then appesrcd as additional witnesses and
their testimony on the bill was substantially in eccord with that of Mr, Hostetler.

dr. Frank Dunne, President of the New York Sscurity Dealers Associotion, and
ir. Virgil C, MeCorrill of the Maine Investwment Dealers Association rlso testified

on the bill, Mr. Dunne approved tha bill substantially as it then waa, and

Mr. McGorrill testified substantislly in accord with the specinl commities of the
Conference. As a result of all this testimony, the hearing terminated in more or
less of a round-table discussion, the Senate Committee finelly suggosting that the
special committea of the Conference mect with the Commission to sse if agreenent
could not be reached on an acceptable Scction <, this to be on the assumption

that the Senate Committee should feel something aimdlar to Section 2 should be

enacted into low at the present session of Congress, Accordingly, the special com—

mittee and Wessrs, Hostetlar, Fulton and Hansen met with the full Commission in
the afterncon ond st that zeating a thorough discussion wos had of Section 2, the
Conference representatives cxplaining their objsctions tc the various previsions

of Section 2, and the Commissian expleining its reasons for wenting such pProvi-

Siﬂnﬂc
Februnry 3, 1938

The Woshington office of the Conference mes informed that as a result
of the hearings before the Semate Comaittee and thg aceting with the Comminsion of
February 2, a Commission meeting had been held, and thet Messrs., Katz and Davia
hod besn cutherized to present the following inquiry: Would the special comnittee

of the Conference cpprove the whole bill, or at least approve Secticn 1 nnd sxy it
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hzd no further objections to Section 2, Af the Commission agreed:

(1} To make paragraph (3) of Sectior 2 a part of paragraph {7)

of subsection (b} of Ssction 1;

{2) To strike parmgraph (4] of Section 2;

{3) To strike peragraph (B) of Section 2; and

(4} To atrike the first part of paragreph {9} of Sectica 27
Tha Washington office agreed to submit the inguiry to the special committee and
to report back ite renction thersto, and that dazy telephoned the propesal to sach
member of the special committes.
Fabru 1338

It was the faeling of the special committeo that under the instructions
which it had received at tho Governing Committee meeting, it lacked authority to
anawer ungquatifiedly the S,E.C.'s inquiry of Februery 3, so o letter wns prepared
and sent to oll meobars of the Governing Committes nnd Advisory Council setting
forth the terms of the inguiry, and asking the following suthority:

'"Wa would now like authority from you to appsar before

the Senate Commdites on Tueadny, Februcry 8, and express our

approval of Section 1, aszuming the Seoste Cowmittce will

accept the suggested changes; and to advise the Senate Com—

mittee that we make no further objection to Sectlon 2 if the

changes suggested ore nade. It ia, of course, understood

that your Committee may, after further study end discussion,

advige theot additionsl changsa are necessary, ond we would

lika ysur =uthority te continue our efforis to have a worka-

ble bill,*

Febrary ¥, 1948

Messrs. Francis E. Frothinghanm, John K. Starkseather, Perry E. Hall,
ang others net with the Commissicn frou 8:00 to 11:00 P, M, to discuss the changes
which they recommended and propozed to make before the Senate Committes the next

day,
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A prjority of the members of the Governing Committee and the Adviscry
Council, aither by telephone or by wire, gave the apecial committese the cuthority
refquested in the letter of February 5, and accordingly, after a number of wit-
nesses had appeared before the Senate Committeo on behalf of the I.B.A, (Messra.
Frothingham, Starkweather, Witter, Hall, Minot, Connely, ond Jasepha), Mr, Gris-
wold testifilcd amd made the Following statement:

SENATOR MALCONEY, Mr, Uriswold, how many mumbera are there in your con-—
ference?

MR, CRISWOLD. Soms szoventzen hindred, Sensalor.

SEMATOR MALONEY, I nasume that o grest many of your membors are 2lso
members of the Investment Bankers Association.

MR, GRISWOLD. Yes. Thers is a Juplication of membership, undoubtodly;
a substantial duplication.

There are only a few words that I wmunt to add to the statement thot
I made the other day, and that g that I am quite in ayopathy with the idea that
this is & tough job under any conditiona, It will take time to work out., I
helieva, however, our owa proctical experience over the last 3 yeara Justiiica
a belief on the part of thoac on tho conference committes that it can be worked
out. The job of admipistration will be on extremely difficult one, We nesd not
emphasize thet,

1 want to sny that so Iar a3 the testimony of the various witneasea
today iz concermed, it seems to me thal suwe polnts have been mads due to the
fact that the man who was moking the point did not lnow what changes had already
been made in the bill. They were sound obJections, tut the bill has been already
amended to meet them. Since the president of the Investment Bankers Association
wrole to his board of governors ond others stating the provisions of thi proposed
bill, many of those provisions have been chapged, so that the answers he received,
1f T an informwed correctly, may well have rested on the besis of provisicns in the

bill which had siready been altered,
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The second point that T wont to make is this, While I came in too late
‘t0 have the pleasure of hearing Mr, Frothingham, I want to say that after care-
fally listening to Mr. Starkweather - although I qualify that by saying that I
may have misundorstood him - I feel that the minds of hia committee and cur com—
mittee are moving along almost identienl lines. There is 3 little differcnce in
epphasis on one particular point and differences in suggesting methods for zlter-
ing other provisicns, but I want to say that when we sit down and get together
and carefully consider all items of the bill, you will find thet the differences
of cpinion are noet so great,

THE CHATEMAN, I wasz going to suggest, Senator Maloney, that wa keep
Mr. Griswold for tomorrew morming, because I think T want to ask him some ques—
tions, and some of us want to get to the floor of the Senate. Also, I have two
bills here that I would like to have the commlttee consider before we go,

SENATOR MALONEY, He hss only & very brief statement to make, Hr.
Chairman, and it will not teke more than 2 minutes. T think he will be willing
te come back tomarrow, however.

MR, GRISWOLD, Oh, yes; certainly,

THE CHATHMAN, I kmow the pesition thet he holds in the investment
field, and I would like to ask him some questions, You will come back tomerraw,
Mr. Griswold?

MR, GHISWOLD. Yes; I will, I will just complete my brief statement
and make no comaenta at this time,

You will reecall that these of us who testified here on Madneaday of
last week generally endorsed secticn 1 of this bill, with certain quelifications,
and expressed our opiniens that an effoctive organization or organizations of
over-the~counter brokers and dealers could be set up thereunder to carry out the
purpeses of this bill, and the chjactives which Senator Malcney, the S.E.C., and
many of those engoged in the investment banking and securities tusiness have had

in mind for many years,
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Wa were o1l of the opinion, hawever, for a variety of ressons, that
section 2 should be either omitted entirely frow this bill or substantially cla-
rified and changed.

You will recall algo that, as a resuit of the genersl . discussion vhich
developed on section 2, we were wltimately asked to meet with Senator Maleoney and
representatives of the Commission to gee if aection 2 could not be 89 altered as
to ba acceptable, and this to be based on the assumptien that your ocommittee
might feel that aome provision similer to sectlon 2 should be enacted into law
at the present seaaion of Congress,

Since Wednesday of laut week we have accordinely had a number of such
neetings at which he have presented fully our difficulties with and objsctions to
the language of section 7 as it now stands, and heve in tum hed expleined to us
the ends gought to be obiained by 3epator Maloney cnd the Commission under this
section.

Since that time, we have z2lso taken up the whols matter, sither by
tolephons or through correspondence, with our governing committee and advisory
¢ouncil, and as 2 result of these discussions, I have becn suthorized by the
majority of the Governing Committec snd Advisory Council of the Investment Bank—
ers Conference, Ine,, to appear and testify here todsy that they approve section
1l of this bill, subject %a certain minor chunges end o what is sz2id hereaftar
as to section 2, and they pledge their best efforts toword the establishment of
m effective organization or crganizations thereunder, to carry cut its purposes.
Sinee sectlon 2, howaver, secoms to be regarded Yy some os inseparnbls pod in-
volves some extenaien of the powers of the Commission to impoge direct regulations
on the trisiness, I have not been authorized to express u fnvorable opilnion of it
a3 it now stands; tut if your cemmittce sees fit to mnke the following chunges,
we would think that the principal objections have been rewoved,

1. W rocomnend that subsection (3) of seckirm 2 (beginning line 10,
p. 17} be stricken from section 2 and included iftor the word "trade” in line 17,

page 5.
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2, We rocommend that subsection (4) of section 2 (beginning line 15,
p. 17) be stricken in its entirety.

3, We recommend that subsection (8) of section 2 (beginning line 23,
p. 17) ba oiricken in its entirety.

4. We recommend thnt subsection (3) of section 2 be removed from the
bill,

I have only one further observation to make. In the course of our
digcussiona with members of our governing commititce and advisory councii, a
number of technical guestions have arisen, the solution of which may necessitate
further minor chanpes in the Bill as it i3 now drewn, It does not seen to us,
howaver, that any useful purpose would be served by any preaent reforence hera
to these matters, but I should like to have i% understood that I do not want,
what I have heretofore aaid to be constiied as foreclosing ocur right to make
further recomeendaticons to the compdttee if further study of thess lechnicel
matters seews to necessitate further miner changes in the bill.

So far as I can see, we run parallel with My, Starkwseather except
as to 5, &, ond ¥; and 2s to these subtsectiona we have had at leaat the advan-
tage of having had 2 diazcussion with the S.E.C. aa to the meanings of those par-
ticular sections, 1 think it would be helpful if Mr, Starkweather mould get in
touch with the S.E.C. and discuss zmetters further with the Commission,

Fabrua 1338

At this session of the hearings, Counittee Print No. 2 was presented
and this print of the bill conteined the changes in Section L and Section 2
which met all the requests of the Conference with the axeeption of complete de—.
letion of paragreph (9) of Section 2 of ths first Committee Print. 4t this
sesslon the mnicipal dealers appeered in opposition to the bill. Those nppear-

—

ing were Cherles E, Weigold, Dzvid i, Wood, &. W. feNezr and Francis H. Lindley.
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February 10, 1938

The Cownittee released Corrected Committee Print No. 2, containing
certoin gorrections and changes in Commlttes Print Ho. 2, dated February 9.
Copies of this print mere sent to all members of the Governing Uomuilttes and
Advisory Council,

On February 10, Mr., Hermann #. Clarke of Boaton telophoned Hr. Griswold
te the effcoet that cortain sscurity desalers in New England were not satisfled
with the bill as sst forth in Coomittes Print No. 2 and that they were not
satisfied #ith the position which the Conference had taken in respect te the
bill, snd informed Mr., Griswold that an crganization, knowm agz the Securitly
Dealers in New England, had been formed, the purpose of which was to obtain
further modifications of the bill.

Fobrunry 14, 1398

Mesars, Lothrop Withington, ilalde KHondell pnd H, Stanford Meleod, repe
resenting the Security Dealers in New England, met with the Commission in the
morning to Jiscuss changes in the Rill shich were thought to be necessary.

They then met with Messrs. Fulton and Henson to discuss the bill and its back-
ground, and later in the aftcrooon again met gith Messrs. Kotz and Davis,

Februnry 17, 1934

The Waghington offico of the Confarconce was informed by Hessra, Katz
and Davig of the additional changes which the Commisgion was willing to moke
ns the result of its conforences with Hr. Withington nnd the Boston group, and
nere askad to ascertnin whether the apecisl committae would approve the wheole
will with auch chenpgos, At this aeeting the Washington coffice was alse informed
that unless tne I.B.A, zng I.B.C. or some group representing the industry, asked
for the passage of the bill, the 3.E.C. would he inclined to ask Senztoer Meloney
to withdraw the bill, snd it was implied thet this would not be done without

newspaper publicity, unfnverable to tho induatry.
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February 18, 19738

4 mecting was held between Hessrs, Griswold, Crere, Ford, falton and
Ranson in Mr. Ford's office in New York to determine what, if any, further ex-
pression the Cenference should make with respect to the bill, It hed been expec-
ted that Mr. Frothingham's final letter to the Commission would be available for
discuasion at thia meeting, but it wasz not received and so no action was tokon
by the special committes of the Conference, Tho mucting adjourmed on the under-
standing that nothing would be done until My, Frethinghem's letter was available.
Februa 1233

A mceting batween Messrs. Crane, Fulton and Hanson was held in Kew
York, ut which time the initial draft of Mr, Frothingham's final letter to the
Commission was examined, and Mr. Crane commented theroon to Mr. Artimr Dean., In
viaw of the whole situation as of that time, it was decided that no action
ainould be taken by the spacial committee until Mondey.,
February 21, 1233

Masara, Lothrep Wlthingten, Waldo Kendall =nd Harcourt Amory of Hoston
wero in Rashingten and held a meeting with Messrp, Katz and Davis ln the after-
noon, Mesars, Frothinghnm, Starkwenther and Dean arrived Hdonday afterncon and
they, with Measra. Withlngton, Kendsll and Amory, met with the Commission at
5:30 in the afternoon at which time Mr. Frothingham read & letter and memorandum
agking for further chonges in the bill,

February 22, 1938

On Tuesday, Februery 22, the Szourities and Exchenge Commission met ta
discuss further changea in the bill and the whole problem as to whether or not
it should be withdrawn,

February 23, 1438

Mn all-morning exscutive seasion of the Sennte Coamdittee was held at

which neeting cortain changes were cgreed to, but finul getion of the comnmitize

wag deferred until Tueaday, Morch 1. The Washington offlee of the Confereance
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was inferaed of the changes agreed fo und immediately telephohed thes to members

of our special comuittee, alse to Mr. Withington and representatives of the I1.B.A.

comni ttce,
Fabruary 24, 1938

A3 a result of the executive segasion of the Senate Committee of Feb-
ruary 23, Committes Print No. 3 was issued Dy the Senste Committes containing
all the changes which 1t was willing to make as of that date., This print was
sent to all members of the Governing Committee and Distriet Committoes,

February 25, 193138

The Washington office was informed by representatives of the Commission
that certain additional changes had been agreed to and tnat, if the industry
wanted any bill, it was now necessary to have sent to the Senate Committee wires
xurging that the bill es changed be favorably acted upon by the Committee. After
telephoning to varigus sections of the country and explaining the changes, various
members of the special commiitee agreed te send In wirsa urging a favorable report
on the hill as changed.

tn February 25 u companion bill, correspending to Commitier Print Ho. 3
of 5. 3255 was introduced in the Mouse by Representative Lea, this being ﬁ.&. 9634,

March 1, 1938

On March 1, with the full approval of the spesial ¢committse, the follow-
ing wire weo sont to Senntors Wagner, Maleoney znd Towngend:
"I UNDERSTAND 5. 3255 WITH CERTAIN PROPOSED AMENDMENTS TO THE DRAFT
OF FEBRUARY 24 WILL COME BEFORE THE SENATE BANKING AND CURRENCY
COMIITTEE THIS HMORNING FOR ACTION, HAY I URGE STRONGLY ON BEHALF
OF THE SPECIAL COIBAITTEE OF THE INVESTMENT BANKERS CONFERENCE,
INC, THAT THE BILL BE REPCATED FAVORABLY.

B, Howell Grisweld, Jr., Chrm.,
Investment Bankera Conference, Inc.?

and the following wire wus sent by Mr, Frothingheo and #r. Sterkweather to Sena-

tors Wiagner and Waloney:
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UOH BRHALY OF THE JPECIAL CGOAITTIRE OF THE INVESTIENT BANEERS

ASSOCIATION WE ARL VERY QLAD 10 ENDORSE SENAYE BILL 3255 ASSUM-

ING THAT THE CHANGES ARE MADE IN TiE DRAFT DATEDR FEARUARY 24,

1938, WHICH WE WLRE ADVISED YESTERDAY SENATOR BLLOWEY IS HOW PRE-

PARED TO ECOMMEND. WE UNDERSTAND VHAT THERERL ilaY BE SORE OPPOSITIO

BY DEALERS T THE QUISSION OF COMPLETE CLEARGNCE FTOA CIVIL LIABI-

LITIES FUR VIOLATION GF ITEMS 3, 4 AND & OF SECTION 2 SUBSECTION ©

ON PAGE 18 OF THE BILL AND WE ARE HOPEFUL YOUR COMMITTER Chd MEET

THESE YIENS,®
After the executive session of the Senate Commiitce, we were informed that the
bili would be reported favorsbly on Timrsday, March 1, and that the changces agreed
to weuld be made with an additional sectlon exenpbing municipal dealers from
Sectisn 1 and Section 2 except Subsecticna [1) end {2) of Sectien 2,

Mapch 7, 1938

The General Committee Representing the Security Lealersz in New Englond
net on Marech 7 and adopted the following resclutizn:

"This Commitiee is not willing to advocate the passage of the
Maloncy Bill in the form roported out of the Semate Committes on
Banking and Carrency. The Committee will endcavor tu secure the
support of the New Enpland dealers if the following changua are made:

"{1) The insertion of the word 'wilfullyt in Sec,l5a({1)(2}4.

M(2) The omission of the words fexcept iasofar ss the Com-
mission, having determined that such acticn iz necessary
or appropriats far the protection of investors, shall
have expresaly provided in such mulc or regulation that
the provisions of this subsecticn shall spply in the case
of any violation thereof,' appezring in Sec¢. 3.

and it mas Torther voted that the Committee ecntinue its sndesvors te
secure these chengos, '

"It was also voted to send a copy o8 the letter of our counsel, =a
eopy of the Bill and this wvote to sl security deciers in New England
except Connecticut, M

This resclution, together with a copy of lir, Withingten's letter of
Harch 7, and a copy of the bill, was sent to #11 Hew England doslers uader date

of March 9, with a ecovering lettar sipned by Hermann F. Clarke, Cheirman,
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Mareh 8, 1938
The Li1Y waz fovorably reported oun by the Senate Commiitee nn Dunking

and Currency, conteining changes agreed upon as of that date,

Mazrch 10, 1938

A special meesting of the Board of Governors of the IL,B.A. was held in
Chicago for a discusaion of the Malongy Bill as roperied by the Sanzate Committee
and at the c¢oncluaion of that mecting the following majority and minoriiy rceo-
lutlons were adopted:

"Regalved that the action of the specizl committee appointed Jan,
22, 19438, in endorsing Jenate bill 5. 3555, intreduced by Seaator Haloney
and 23 reported to the Senate by the commities on banking and currency
ia hereby approved.

"Regolved, That the president of the asscciation be instructed to
advise the approsriste committees of the Congresa amd the Securities
and Exehange Commissicn that in the opinion of the boord of governora
the follewing rmendments wouild be most helpful in obtaining the sup—
port of the industry and in forming naticnal asaceiations:

{1} "The ingertien of the word 'willfully' before the word
'vriolated! in line 25 on pags 16.

{2} "Change in the wording of item 1 of seetion 2 subasection C,
line 9, page 18, to conform to the present wording of seetion 15-C
of the Sccurities and Bxchange Act of 1934 to read as follows: 'To
prevent tranzactiond by meons of manipulative, dzeeptive or other
fraudulent devices cr contrivances, Tho commission shaxll for the
purpnse of this subseetion, by rules and repgulations define such
devices or coatrivances &z sre manlpulative, deceptive or ctherwise
fraudulent,!

(3) "The elimination of the part of section 2 of the bill be-
ginning with line 25, page 18, and ending with the word 'thereof!
on line 4, page 19.7
Wareh 31, 1
The Bill passed the Senate, with the unonimcus consent of that body.
April 11, 1938
Hearings were held before the Subcommittee of the Committee en Inter-
state and Foreign Commerce 2f the House of Representatives, Comnmiszzioner Ceorge

C. Mathews appeared firzst on behelf of the Commission, snd waa followed by

WMessra. Francis E. Frothingham, John K. Starkweather snd James J, Minot, Jr.,
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who bestified cn behalfl of the I.H.A4,; Mecsrs, Lothrop Withington, Harcourt
Ancry, Ralph Hormblowar, sand Walde S, Keadall, on behalf of the General Come
mittee Representing the Security Denlers in New England; Messra., Myron G. Darby
and David Wood, who zppearcd on behalf of the munieipal dealers: and Milton

Katz, Esq., who concluded the testimony for the Commisgion,

YMay 6, 1938

The Bill was favorably reported out by the lonsc Comgibttee on Tnter-
state and Forcign Comnerce.
Ma -18, 1938

At the spring meeting of the Board of Covernors of the I.B.A. 2t White
Sulphur, the Haloney Bill wns the subject of an extended discuassion, snd as a
result, thereof the following resclution was adeptods

"Hesolved: That, in the opinion of the Beard of Governers of
the Invesiment Bankera Associption of Amerdicn, the frilure Lo mske
the amendments te the Malonoy Bill recommnended at the meeting of
larch 10, 1938, will have the effcct, if the bill btecomes law, of
further seriocusly curtailing the zctivities of the copital markets
for new as well as for presently outstanding iasues, and of hinder-
ing the flow of capital inte industry; and,

"That. the Baard of CGavernors again most strongly urges the
Congress to amend the piropused bill, as préeviocusly recomrended by
thiz Assceiation, by rmuoring the fellowing changes in the draft
dated May 6, 1938, which is now before the House of Representatives:

(1) "The insertisn of the word 'vlllfullyf befors the mord
'viclated' in Ssction L{1)(2){A) in line 7 cn page 15. This section
now provides that mesbers of an zssociation formed under the Meloney
Bill may be suspenaoed or expelled by the Scourities and Exchange Con-
migsion for ony viclatinon cof the Securities Exchange st of 1234,

The proposed chonge would srevide this penaley only for eillful
viclations, and w-uld make this zeeticn siwiler to the section of
this same draft widch has to do with viclaticans of the Securities
Act of 1933,

{2) "The change in the wording of Secticn 2{c)(2) on page 17,
line 18, to conform t«. the present wording of Scction 15(c¢} of the
Securities Exchenge Act of 1934 to read o3 follows: tengages in any
panipulative, depeptive, or cother fraudolent device or contrivance,
or makes any fictitious quotation. The Commisaginn shall for the
purposses of thia paragraph define such devices or contrivances as
are wanipulative, decuptive, or otherwise fraudulent, and such guo-
tations as are fictitiocus,! This change will moke necessary proof
of froud or froaudulent intent in ccanection with such violaticns
before penaltics may be imposed.
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(In the event the above change (2) is made, the following change {3),
recommended at the Chicago meeting, might be omitted.)}

{3} "The elimination of all of that part of Saction 3 of tha bill
beginning after the word 'title' in line 4 on page 19, and the change
of line 4 on page 19 to read Tparmgraphs (2) and (3) of subsection %c)
of Seetion 15 of this title.' This section new provides the penalty
of rescisaion for violations of the above referred to Section 2{e){2)
and the effect of these changes will be to eliminate this penalty.”

(In oass recommendation (2) above should not be adopted, it becomes
most important thet recommendation (3) be adepted, as otherwise
dealers may be unjustly lisble for reacission because of innocent
violations of the menmipulative provision of Section 2{c)(2}.)

In the period between March 31 and June 15, Mossra, Griswold, Fulton

and Hansorn had numercus meetings with members of the Commission and its stoff,

at which times they informally urpged the acceptance by the Commission of the

additionnal changes proposed by the New England Group and by the I.E,A,

June 15, 1932

The Bill passed the House with certain amendmenta to the Senate Pill.

June 16, 1938

The Bill n® amended by tho House was passed by the Senate,

June 17, 1938.
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