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SECURITIES AND EXCHANGE COMMISSION
' ' WASHINGTON

EECURITIES EXCRANQE ACT OF 13534
Beleswe No. 3033

Ih the Matier of

TOCK EXCHANGE
8 OF THE COMMISBION
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File No. 4=2§

APPEARARCER !

Chezxter T. Lane, Gensrsl Counsel, Gangsom Purseill, Diractor of the Trading
acd Exchange Divislon, Gerdord Gesell, Ivrving P. Terman, ond Nomer friphe,
for the Ccmieslon. '

Lestar Bennett, Timcthy XN, Pfeiffer, F. Trowbridge vom Baur, and Harry F.
Bliss, Jr.. of Kilbank, JTweed & Hope, Esqs., WHow York City, for the Hew York
Btook Exchanpge,

Robert B, Kot and Fronklin T, Howsond, Jr., of Gostorn, Smow, Sumit, Rice
& Hoyd, Ezgy., Boston, Massachusetts, for the Baston Gtook Exchange, -

This procesding was inatltuted by the Commlsalon under Secticn 15 (k) of
the Becurities BEwchangs Act of 1934 1/ to determine whethere changes in » rule,

1/ sSeotion 19 (b} provides:

"(t) The Commliseion le further muthorized, Lf after msking appropriste re-
queat In writing to & oatlonnl securities exchange thet such exchange =f~
fect on 1tw own behslf specified changes Ln ite rules and practlces, and
after appropriate potlaos and opportunity for hearlng, the Commiesion detar-
nines that suoh exchanfe bes not made the changam so requested, and that
sucth shanges aré necessary or appropriste for tha pretectlon of lnvestars or
to lnsure falr doalitg in sosurlties traded In upon such axehange or to in-
sure fair administration of such exchange, by rules or regulations or hy
ordsr to alter of supplement the rules of such exchange {ilnacfar as néces-
sty or sppropriste to effect such changes) in respect of guch matters as
{1) aafeguards in respect of the financial responsibility of menbers acd
adaquate provision against the evesion of finsnclial rasponsibllity through
the use of corporste foram or specisl partnershipst (2) tha limitation or
prohlbition of the redistration ar trading in eny seeurlty within a apeci=-
fled period after the iszusnce or primary dlstributlon theraafs [(3) the limt-
ing or striking froa lleting of any security; (4) houes of trading; (%) the
manrnher, method, wnd place of scliciting business; {6) fletitlous or numbared
mecounts; {7) the time snd method of making settlements, psymente, and de-
livarias and of closind sccounts; (B) the reportingd of transactions on the

{Continued)
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rerpinafier described, of the New York Sitock E£xchange are necessary or AppTO-
priate for the protection of lnvestors or to insure fajir dealing in securltles
traded Lln upon such exchange or to insure falr adminlestration of such ex-
change. 2/ The Rule relptes to transactions 1n seturities which are liated
and traded under the Act vpon the NYSE end are alag listed and traded or ad-
mitted to unlleted trading priviledes, pursuant to the Act, on one or more of
the other registersd securities exchanges, 3/ The Rule affects persons whe
are menbera not only of the NYSE dut also of ane or more of the other ex-
changea, 4/ The NYSE 1s s netional sccuritles exchange, registered under the

3/

3 cont'd/ exchande and upon tickers maintained by or with the consent of the

exchangde, ineclyding ths mathod of reporiing short sales, stopped males, sales
of sacurltiens of lasuors in defsult, bankruptcy or receivarship, and ssies
invalving other apacisl clreumstances; (9) the flxing of reascnable rates

of commleslon, interest, Listing, sad oiher charges; {10} minimum unlts of
trading; {11) add-lot purchases and sales; {12) minimum deposiis on margin
accounta: aad [1%) alnllar ocatters.®

The Bescurities Exchango Act of 1934, the New York Stock Exchande and the
rula of the New York Stack Exchange which iz the sobjact of this proceeding
are hersinafter refarred to, taspectively, as the Mict™, tha "NYSE" ahd the
"Rula™, .

Securities of this klnd will hersinafter be called “dually traded securitlest,

iU'nder the terms of the ict, & meeurlty {other than an examptad security) can
lawfully be traded cn a natlonel necurlitles axehange only when the pecurlity
g affactlively redistersad for such axchange in sccordance with the provi.
sions of tha Act, There are two classes of regietered mocurlties: (1)
liated securitiea which are ligted and admitted for treading on application
of the lesuer ard {7) secaritles admitted to unlisted trading privileges
which are admitted For trading on the applicetion of an exchange, Tha HYSE
has no securitiss admltted to unliated trading priviledes although many aa-
curitles listed on the NYSE are sdmitted, purauzant to the Act, to unlisted
trading privileges on cther exchanges. -

A "momber® of an exchangde aa used herein and ws defined by Sectlon 5 {(a) [3)
cf the jct means "any person who 1lg peraltted elther to effect transactions
on the exchangde withput the cervices of mnother person acting as broker, or
to make uee of the facllitles of 4n exchange for transactions thereon with-
cut payment of @ commlesion or fee or with the paymeat of & commlsslon or
fee which 1a leas than that charged the general pubtlic, and lncludes any
firm transacting a business as broker or desaler of which o member i o part-
ner, and any pariner of any such firm.™

We ghall heralnaftar uge the terps "dual member®™ pnd "loecal member” as fol-
lows !

"Dual member™ menns an individunsl or partnershlp which ls at the same
time 3 member of the NYSE and of one or more of the other regleterad
peouritisas axchanges,

"Local member™ means sn lndividual or partsership which i3 a member of
ofie or nore registered securitiss exchanges and lg not 2 member of the
BYSER.
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Act. SBeventeen exchanges in fiftesn citias other than New York mte likawine
reginteresd as nsticonal sscurities u:chluﬂau,'jf All of thess exchanges mre
recognizad by the Act to be insirumentslities of interstate cemmerce. For
convenlenoe, the asventssn registersd sxchangdes in c¢ities other than Naw York
wlll herelnsfisr be callad "reglonul® or “local' exchshges. &/

This procesding sroase under the following clrcumstences:

Saction 8 of Arthiele XI¥! of the Constltution of the Wew fnrk Stock Ex-
change reads:

//// ¥Se¢c. @. Whenaver the Board of Governors, by the affirmative vote of
savantasn Governors, ahml] determine that o peabsr or alllad member is
connected, eithor through a partner or otherwime, wlth snother exchangs
or similar organisation. in the City of Hew York which paralts deslings

“ in any wecurities deslt in on the Zxchange, or desis dirgotly er lo-
directly upon such other exchange or orgenisation, or deals pubiicly
outside the BExchange in securities dealt im an tAs Exchonge, such nem-
ber or allied momber may be suspended or supelled, as it may duteriffff'

\\\nlne." {Italiecs supplied}

GOn February 14, 194&, a apsaial committes of the NYSE, known ae the Stott
Committes, which had besn appeinted September 7B, 1939 by the president of ihat
exchangs to study the problem of multiple trading 2! in aecuritias listed on
sech axchanje, recommsanded In s report to the Exchange's Deard af Governors
“that the Cosmitten on Membet Filrms of Yhe Exchange be directed to procesd to
enforce Baction B of Article XVI of the Conmtlictlon with respect to such deal-
ings of membderas on other exchanges in eeocuritles lleted on this Exchange, 1n
szch manner and st such time as they doon advisable,™ The Board of CGovernors
on Februsry 28, 1l94fh, sdopted thls recommendation, and the Exchange on July
12, 1940, tssued an official circular to the nepbers of the NYSE vhich reads

s follows:

5/ The seventssn regdlvterad natlonsl securities axehanfes locatad in cltias
atasr than Hew Yark Are tha Baltlmors, Basten, Chicsdo, Clsvaland,
Clneinnatl, Detrojt, Lea Angelss, New Orisans, Phlladelphla, Plitaburgh,
San Francleco, 5t, Louils, Eslt Lake, and Washindton stock exchangsq and the
Chlzago Soard of Trade, thu San Francikace Minlng I:chanﬁe and the Standerd

Exchange of Epokene.

&/ Dur upe of the adjectlves "reglonml” or "local™ - Is in na way meant to imply

are unimportant or mere appendages of the HYEE.

7/ The ters "aultiple trading™, also called "dusl trading" refers, in this pro-
cerding, ito trading in dually traded nucuritlun on both the NYBE and one or

more of the refglonel exchangdes.-

that the seventeen reglstarad exchangea locatad cutside the Clty uf New York
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"On Februsry 28, 1340 the Bosrd of Governors upon the recommenddtlon of
the Speclal Committes on Multiple Exchange Trading, adopted s resclution
directing the Commities on Member flrms to proceed to enférce Sectlon B
of Artisle XVI of the Conatitutlon with respect to public dealings by
nenters on other exchenges Lin meguritles 1lated omn this Fxchange.

"Pursusnt to this resclution the Committee on Member Pirms has ruled thet
after September y, 1040, any member, allied membar gr member Firm acting
as an odd-lot decler or specralist or otherwise publicly dealing For his
or 1t3 own agcount fdivectly or indirectly through o joint account or
other arrangement)! or gnotder exchanpe in securities listed on Lhe New
York Stock Exchange, shali be subject io ﬁrnceedin;s under Section 8 of
Art;cit XAPI. Ef

"The foregolng dese not limlt the right of membars, nllled memberas or
member firme Lo execute orders for mccount of others on An sgency baslis
on cther exchanges,"™ g/ (Itallcs supplled}

FKaanwhile, on Aprll 10, 1940 the Commigelon instructed Lte Tradlag and
Exchange Division to study and report to the Comileslon .on these phases of
muitiple trading which were pertinent to a conslderation of the actlon taken
by the Board of Sovernors of the HYSE on February 28, 1940. OUn October
24, 1940 Commissloner Pike, on bghalf of the Commission, submitted to the NYSE
a cupr of n summary of flndlniu Bnd cnnclualonl to be cuntalned In the Report

§/ The term "Rule", as herelnefter used, hes reforence to Section 8 of Article
AWI of the NYSE Constltution as Interprated by thu HYSE Commlttes on Member
Flrms in lts puling of July 12, 1940.

A provlsion slmllar to Seetlsn B of Article X¥! has been ln the Cometitution
and Rules of the NYSE since 1863 The sectlon was put 1n its present form
in 1925, Prior to July 12, 1949, this provision had never teesn construed

to prohibit NYSE members from deallng on erchanges outaide the Cliy of Wew
Yark in securities ll=ted on the lYBFE, The Rule is gald Lo rest upoh that
porticn of Sectlon B, Articie XVI which subjects to suspenslon or expulslon
ahy member who “deals publlcly outslde the exchange in s¢curitlies daslt in
on the Exchanga." We very puch doabt the sacundnean of the construction
given ta thla conetitutianal provislon by the Rule, The language and hie-
tory of Artiele XVI, Section 8 of the NYEE Constitution Indicate that, in-
sofar aa 1t refers to desling on exehanges, the referense la to saxchanges

tn the City of New VYork., However, we do not propose to declde the propriety
of the construction sdopted in the Rule but we shall proceed to datermine
the operation of the Hule ln the light of the purposses of the Act,

g/ Following the issuance of this rulingd the Committee on Member Firma adopted
the peolligy of granting, upon applicatleon, exiensaions of the effective date
of the ruling beyond September 1, 1940.
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te the Commiesien to be submltted by the Trading snd Exchange Civislon om
the Problem of Muluiple Treding. At the sape time the Commlssion requested
the Board of Governcrs of the NYSE to rescind lia resclutlon of Pebrunry
28, 1944, pursuant to which the Committes op Hember Firmas made 1ta ruling,
The NYSE refused t¢ comply with thiy requasst. On November 22, 1940 the
Trading and Exchenge Divlision submitted Lis full Report to the Commisalon
on the Problem of Multipis Treding on Secwr ities Eachanges. On Deosmber
20, 1940, the Commisslion, pursusnt to. snctlun 15 [b} nf the Act, fur:ally
raquested the NYSE to

reffact such changes iz lts ralas, ss that tors 1- defined by Becticn

& (m) {3) of the Act, 10/ ss may be necessary to make it clesr that

the rules of the exchange or thelr enforcement, shall not prevent

any member from acting ss an odd-lot dealer or spaclaliat ar ather-

wige dealing ;l} upon any ather sxchunge sutalde the City of Wew Yourk
_ of whigh he 1s a member." 12/

The NYBE, by reply dated December 27, 1940, sdvised that it could not
accadas to the Commisslon's requost la thie respect. 13/ Thereupon, on
January 2, 194§, the Commimsion directed that s hearing be keld "on the
question whether the Commlaslen shaould, pursusnt to Sectien 19 (b} of the
Sacurltias Exchange Acit of 1634, by rule or regulstion or by order altar
er supplomant the rulea of sueh exchange inmofar B3 necessary or appro-
priste to sffect the above mpelolfled echanges therasin, %6 rroueated by the
Commission on December 20, 1940." T :

10/ Under this asction the "rules” of sn eachangé refer collestively to
ita sonstitution, srticles of lncorperstion with ail amendmonts there-
ta, and exleting by=laws or rules of instruments correspanding there-
to, whatevar the hama, ' '

11/ The turn'"denling" refars ta the sctivities of a "dealer” aw dofined

([

in Boction 3 (8) {5} eof the act; that is, a person sngaged Lin the
regdular bgalnewee of buying and selling securltles far hls cwn scecunt,
Mr. Stott In the courss of hig testimony in thia proceedlng and counssl
for the NYSE ln their brief have stated that the Rule dosa not prohibit
» dusl member frox makiog » princlpal trapsactlon on & redlonsl sachangs
for his own sccount unless he | ectlef as & dealer, The Rule slie
does mot limit the plght of dunl menbars to execate ordera for the ne-
count of athera on an sdeney bBasis op reglensl exchanges,

12/ Cur letter of Decamber 20, 1540, =ade it elear that we hed rafersnce

to dual mémbers whe desl Ln duslly traded securitles upsan one of more
of the reglone]l exchanges.,

131/ At the Bume time, the NYSE aceeded to the reguest contalned in the
Commleslon®s letter of December 20, 1940 thet appiication of the Rule
be held in sbeyance panding flnal determinstion of the matier. By
circular dated Decembop 28, 194¢ thp NYSE extended, until further
notice, the existing exemptions grsnted from the rullag nad agreed to
grant, upon applieation, mlmllar gxgmpitlons %o Mny other member firma
whizh on July 12, 1940 ware angfagoed as odd=]lcoct deslers and apecialists
on sncther axchange In securitiexs liated on the NYSGE,
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4 hearing haf@ru_a Tflli Examirer wag held after dus notlce. Counael
to the NYGE and counsel to the Commission submltted requests for spscifie
findlngs of fact, and the Trial Exasiner randered hla repert, toc which
sxceptions were flled, Counsel alap flled briafs and reaply brisfs and
wers heard bafors this fommlgalen, ' '

At the outset we deen 1t deairable to outline briefly the nature of
tha dliacusaien which is to follow. Flrat, we shall dascrlbe the technlcal
backgreund necemsary to understand the preblema ralssd by the Rule, in-
cluding & description of practices end watters relsting to the mechanicm
af trading on natlonm}l securities exchanges. Woe shmll thezn procesd to
detsrmine, purauant %o Seetian 19 {b) of the Act, whethsr changes in the
Hule are nscesssry or appropriate for the protaction of lnvestora or to
insurg falr adminiptration of the NYSE, In order %o make such determina.
tion we shall coensider the affacts of the Rule and the argurents advanced
by the NYSE in jumtifleation of ita Rule, Finally, we ghall ¢ohsider
whether Sectlon 19 (b) of the Aot suthotrlzes us to alter or supplement
the Rule, ' ' :

4

THE BACKGHOUND OF THE RULE

It mppedrs that the situstion to which the Rule ia addreseed arlees
a8 8 result of practlees and of mattars relating to the mechanics of
trading on the giock exchanga markets of the country.

The HYSE malttainhs & more or less continupud auctlon mearket, with
trading "posts® at which aherea of stock are tesded In "round lots™
{denerally 100 share lote). At these posta are lecated ths specislists,
A "speelalliet” s » mexber of the exchange whe, with the approvel of the
governing authorities of the axchange, desals publicly on the floor of
such ¢xchange, for hkis own account as principsl, in round lots of speci-
fled necuritices snd elso as a broker executes ordera for othera oh a com-
mission bemie. Ancther recognizad function of that ¢xchangs markst im to
111 orders for odd lots.. An "add lot™ 1. any number of sharew leps than
the round-iot unlt of trading. ©dd lets are traded on the floor of the dx-
change through "odd-lot dealers” 14/ who aet as pripeipals and who alone
nay sccept ordsrs to buy or sell sush odd lots, Virtually all of the odd-
lot Businese on the RYSE ia conductsd by three cdd-lot dealsrs {ae of
January 30, 1941} who hava 8o dirset dealings with the public: they deal
only wlth NYSE mambars, ths sc—called “commimelon houses™. 1%/

14/ an “edd-let dealer” ls & member of an sxchange who, with the apprevil
cf the governing authorltiss of such exchange, sxerclsss the function
of dealing on the sxchange, for hls own mgcount as principal, in pdd
lete of mpealfied Losuen of stock.

15/ & "commigslon house" ls a flpas primarily engaged in the busineas of
effecting transacticons lo segurlitles for the account of mambers of
the publie. See, CGlossary to the Commiszsisn's Report on Feamibility
and Advisability of the Complete Segregabtton’ of the Functions of
Deater and Broker f1q38). ' :
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Hany of the securitles which are llated on the NYEE ars slac traded
on ant cor norg of the seventeen regdlonal exchanges, The lsrgest volunme
of trading io dually tradsd seauritiss, Mowsver, accurs on the NYSE which
hazg more paxbarg and s fay grester volume of businsss thein any other ex.
change, Conssquently, the prices prewalling in transsctions conductad upon
the HYSE 1o dually traded securities carry conslderablie weight in determin-
ing the prices af such ssecurisies in transsactions upon the ragionel axchanges,
This Lx not always trus tp the genpe af avepy dusliy treded securiiy, for
thers are - a fow duslly trsded sscuritles ap to which the grestoar volume of
trading occurs oo s regionsl exchande. At July 11, 1940, nine of the
regional exchanges 20/ had provislons and factlities for the execution of
transactions In dually traded securitissa baped upon NYSE prlces, On slx
of these nine exchangssa, namely, the Boston, Chieags, Clmeinnati, Clesveland,
Fhilsdelphin and Plitsburgh-Stock Exchenges, dunl mexbers 3&1 scied as odd.
lot deslers or specialtets 2§/ in duslly traded- sacurities or finanoced, through
Joint aceount, locsl members who handlad the odd-lot books 23/ in such se-
euritiaay .24/ othar books wers handled by loeal members indepsndent of mny
affilistion with NYSE membars. '

Round-lot sxecutlons on these & redlonal exchangas in dualiy traded
sscurities differ from thosa on the KYSE, d=pending in each cese upon ihe
indspendence of the local market, the rules of tha reglonal exchangs, and
the praatices of the deslar on the local floor, 25/ Ia soms instances en
lndependent auction market is maintzined, although round.let blde and offars

20/ Thesas nine reglonal exchanges are the Boston, chia#iu, Cleveland,
Cineinnatl, Detrolt, Los Andeles, Phlladelphim, Fittaburgh and Sgn
Frapclsco Btock Exchengesn, '

glf A dunl penber aciing sa odéd-lpt dealar or speolielint on & regional &x-
chande in deally traded securitlep 1a called s "dusl ofd-lot dealer or
spacinlist™. A loos]l member acilngd ss odd-lot dealer or apeclalist on
a regionnl exchangs 1s cullsd & "local cdd-lot dealsr or gpaclalimt.”

22/ n the Chicags Stock Exchande the funcilona of pn oddwlot deseler and
spealalist 1n any daally itradsd lssue ars corbined in the same individ-

ual,

23/ Tha term "odd-lot book" msanas the privilege drarted by the governing

suthorlties of an exchangs to 3 member thereof to be they cdd-lot dealer
in & speeifiad atock on the floor of such exchande,

24f A major indutement to NYBE members in filnenclag such local cdd-lot

dealers is to obteln the brokerage commissaions on the offsetting trans-
actlone executed on the NYSE for the joint secount, The connection may
alas produre for such dual weshers additlonal budlness cbtalned by thelr
affilluted locsal members from the public in asgurktles which are tradad
on the NYEE but .are not traded op the affiliated locel members' reglonal

ezchangs,

25/ A "round lot" on tha regicnel ozchangs in dually traded issues follows
' generally the uhi% of trading prescribasd for those isgues by the NYSE
: except that on the Chlcago Staek Zxchange It may be s trading unit of
" &0 shares, In many loesl issues dhe redlcnel exchanges have amaller
units of round-lo% trading.
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tend to ba made in the light of prevelling qQuetations on the RYEE, In other
instancea, the round-laot markat is mechanicel, the prinn-nn th‘lrﬂglﬂﬂﬂl OX-
shahje buini detormined by thq HYEE tlckar.

‘The methadd for executlng odd-lot orders smployed by these regionsl
exchanges wre Slhilar, lp pany important respects, to those employed for
axscutions on the HYBE. In the csse of dually traded securitiea, the es- '
sential diffarence’ is that, In litu of beslng cdd-lot esxecutlanas upun the'
prevalling reund.lot market on the lecsl exchenge floor, they are hnstﬂ upnm
the NYSE transactions as reported on the ticker tampe.of that sxchangk, T
ette tha exzmple employed sarlier, we may assume that = customer places an
order in the office of a wember of a reglonal exchange to buy 2% shares af
X atook "at thu_n;ritt“ shd the. customer stlpulates that such sxecuticn is
to be effected on the floor of the luasl axchenge. The local sexchinge: memw
ter would transmlt such an ordsr si onve to the floor of the loocal exchangde
by privete wire, where it wayld be received by the reglatersd odd-lot desler
In X etock., 26/ The odd-lot demler le reguirsd to accdpt all odd-lot orders
tendered to him, Upon recelpt, ithe order would be tims-stampsd but, unlike
the NYBE procedurs, it would not then immediately te elijible Ffor sxecution.
Inatead, thres minutes would have o glapse bafore thes ordsr oculd be rec
garded as aligibla for execution, After three minoutes had elapsed, the firet
round-lot transsctlon In X steck reportsd an the WYSE ticker tape would fix
tho price which the custemer was to pay for the atoeki if & price of §50 was
reported on the tape, the quatomer would pay $50-1/8 par ahare. %Zf

Trading pa the locsl sxchanges in dunllr traded lssues is fachlltated “—
by the exlutence on the floor of these exchanges of the New York “tapa”,
whlch reporta the current transacticons an the NYSE floor, In sdditlon,
current quotatione on the New York market ka thess lasues are mpde avmil-
able 1o the duel odd-lot deslers or specislicts through wlrl and’ sther dirsct
arrangements for "flash™ or ¢ontinunus guotation sarvicas,

The odd-lot deslers or specialists on the reglonal exthanges, like the
odd-lot dealers on the NYSE, ars faced with the necessity of keeplud thelr
long and short yopitlons within the bounds of what thur feel 1n ralldnnhlu
in terms of .mavket conditions, avallabla cepital, and other factors, It ia,
therefore, sssential for them alge to resort to the round-lot market for _
offsetting trapsactlona, The racord indicates that by fur the larder portion

26/ On some exchanges, thas odd-lot daaler recelves the order dipectly with-
out the Lnterverntion of sn order clerk, while an ather exchanges tha
EYSE procodurs 1s followed, whersby an order c¢lerk Ltranamlts the arder
from a boath at the edge of the floor to the odd-lot dealsr.

2%/ 8o allewsnce is mads here. far the wariationa in thls proacedure which
pecur At market opsnings, when "tape latenses™ la announced, of when
the rulsg of the reglonal axchange permit sxecutlons bassd upon round-
lot transpctions affacted 1o the local merkat.
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of such offsets hre:made on the NYSE slnce the round-lot markets in dually
traded sdeuritias on the reg¢lonnl cxchangen are not sufflclently actlve
either. to take orfurnish tha gecuritles necessary %o enable the dealers

toe reduce their pasitions. If thees cdd-lot denlers or speclaliats are not
RYSE members, they oust pay non-meaber Commlaslon rates 28/ in connectica
with any offseiting trenascticons which are.oxecuted upen the'RYSE, When
they ars dual members, however, they sre entitled to NYSE mambtera' commin.
sion rates [which are substantislly lower than non-member rates} and, con-
aagquently, pay substantislly lesm for sffectuating such offaetiingd transac-
tions upen the RYSBE, 29/

We hava, herelnabave, degeribed the technical berkground underlying
the problems ralsed by the Rule. Aa we have provicusly atated, we requested
the NYSE to affect on liscown behalf such changes in Lt Fule pe may be
Ascessary to make it clear that the Rule or its enforcement would not pre-
vent any HYSE membar from sctlng ags an odd-lot deasler or apeclalist or otherw
wlse dealing in dually traded securities upon any reglonal exchange of which
he 18 a rember., TI'he HYSE has not made the changes so requesied. We shall
now praceed Lo examine the effects to date and the future consequences of
the Rule and the arguments ndvanced by the NYSE in Justlfication of the Rule
for the: purpose .of detesrmining, pursuant to Section 1§ [(b) of the Act, whe-
ther changes in tha Rule are nocassery or appropriate [1) for the.protection
of lnvestors or [2) te lpsure fair sadmisletretlen of the NYSE,

EFFECTS OF THE RULE
L

The first question for daclalon lai ars changea in the Fula neceasary
er appropriate for the protestion of lavestors? '

Anlde from the treding conducted upon the regienal exchanges =~ whlch
oTe recognlzed by the Aet Lo be lnstrumentallitles of interstate conmerce --
thers 18 a large and constant flow of buslneas scroes stete lines between
tha axchanges and thair members aid lnvestors. Transsctions in dually:
traded lagues consatltuie » substantial part of al} the trading conducted
upon the Boaton, Chicago, Cincinnatl, Claveland, Philadelphla and Flitsburgh
Gtock Exchangea and a very material portion of such transacilona are or ware,
before July 12, 1540, the date when the Rule was aancuncad, handled by dual
members acting as odd.)lot dealers pr specializts on those exchandes,

25/ Article XVIt of the BYSE Constitution preacribes the mlnimum rates of
epmmisaion whick rust b= charded and ¢9llwcted by NYSE membersa who exe-
cutes prdere on the NYSZ on behalf of nan-membera. This rale will heres-
inafter be called the “minlaum commlsslan rule™.

29/ When, for axsmple, a local Clevelond nerber gellas for his own acecunt
150 sharea of stock mt $25 per share on the NYSE floor through an NYSE
member, the local member has to pey & commlssion of $15. When the ztock
13 #cld by o Cleveland member who is also en NYSE mewmber, the ac-called
"slwarunce commlssion™ applicabla to his transaectlon le only $3.50.
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On August 31, 1940, the laat day befors the effeactive date of the Rule,
thers were 249 dually trsdsd imsues on the Boston Exchange, 106 on the
Chionge Exchange, 13 on she Cimoinnati Kxchange, 58- on the Clevelshd Ex-
changn, 408 ¢n the Phlladelphin Exchanges snd 04 on the Pittveburgh Exchange. --
The duslly traded issues on thess six exrchanges wers Mndled by oddulot deslers 39/
or specialists who wers dusl members, local mezmbers fimanced by NYBE monbers
in Jolnt account, or purely local maxbers. The followlng table sbhows the
pumbsr of mush odd«lot demlers or spacisiists on the dates lndicated and
the number of dually=traded issies handled reepsctively by members sflilistes
with NYER members 11/ and by thowe not so affillated:

AFFILIATED WITH  NOT AFFILIATED ﬁITH

NYGE WEMBERS  ___ NYGE MEMBERS

Ho. of . Wo. of

Gdd=-1ot Ho. af Odd=lot No. of
Exchange Daty Daslers Ismuss Daalara Isaauss
Boaton 12/31/40 14 (M) 83 24 113
Chicmgo a/31/40 8 ¥ (*+) 48
cincinmatl hfi2/40 3 10 — =
Cievelnnd wi1e/eo ] 1 3 - 22
Fhiladolphls  7/12/40 4 (%) 23 Y 101
Pittaburgh 7/12/40 4 0 (%+) 28

{*} 11 of the dealers on the Boston linhtnii and 2 of the deslers oh the
Philadelphia Exchange sre locel odd-lot dealers financed by RYSE members.

{**}The raccrd does not show the puxber of local odd-lot deslers in dually
traded issuen 0B these 4xobengea,

The record sbows what hes smlresndy cccurred whers ithe Fules was put lhbo
gffect and what has happened in apticipation of the effasctivensans of the
Hula as wall as what =ay b» expected tc follow if the tamporary uxtuptlnnl
gracted by the NYSE sre revoked apd the Rule iz mede fully sffective. It
revaals that the B Jdugl meeber firas whe were wotling as odd-lot deslars on
the Chicage Exchange in 5% dunlly traded Lesuse wera oot permitted by that

. sxchabge to avall themselves of the temporsry sxemptlens, 32/ snd that these

firns have alrendy ralinguished thelr dual odd-let books in these sscurities.
Only leosl members gould replage them. However, due to the capital reguire-
mehts Bagtsdssry to obtaln an appeldtment from the Chieage Exohange to oconduct
st ocdd-lot businews, 2 aubstantlal poriicn of the locsl Chissga membsrs were
act siigible for sppolntment.

30/ In some of the duslly traded issuss thers are no odd-lot dealers.

31/ The term "affilisted with NYAE mewbars” i used here brosdly to cover
both duml mezbers and loonl members Financed by NYSE members. :

iZf.Thi Chicago Btoek Txchange considered it iz its interest to refuse to
sllow 1ts dusl odd-lut deslers saed spacisliats L0 apply for texporsry:

exoapilons froe the Rule.
*
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Horacver, Lhe cmpital ol those local members who were appolnted to cenduct
the odd-lot booka in dually traded lasues which were relinguished by the
dual member flrma cobstitutes enly about 10% of thelr predecesscrs’ capital.
it appears further that sne of tha dual mexmber flrme, Paul H., Duvis & Co.,
was, oo July 12, 1940, the pdd-iot dealer or epecislist iln 29 dually traded
socuritlies and alec the Jeneral odd-lot dealer i}f in 1i4 loesl wacuritice,
Acdording to the testlmopy pf Ralph Pavie, g pertoer of thig fira, the en-
tire book was being operated at s "§acd? proflt, and the 29 dually traded
securities, whlch were more actlve than the local sepurities, contrlbuted
abaut 75% of the firn's profits. Ever though the firm dropped lts odd-lot

fbuakn in ths 29 duslly traded securlkties on Saptembar 1, 1940, in compllance
f with the Huls, it has had te mailntaln about the same overhesnd s before in

srder that 1ltas trading in the 114 local wtotks might be serviced adsaguately.
The result has besn u decline in trading profits; ln fuct, for December,
1540, the firm suffered a losa in the operatlon of 1ts bocks, If itha
cpetation of these local books sontlnues to be unprofitable, Ralph Devls
tastlfled, it Lla doubtful whether the firsm will remalss in tha cdd=lot bue-
iness. Thus, =ss & result of ite relligquishment of the odd-lot books 1n 29
dually traded gecuritios ae reguired by the Rule, the Davis firm may ke
farced to dlgcontitnue service on the 114 local odd-lot books which 1% now
bandlas,

On the Hoeton Exchange, in antlclipatien of the effectivensas of the
Fule, the boocks of certaln dusl members were droppad and reallocated to
locel membars. However, as of the tims of the hearing, 9 sdd-lot boois
in dually traded lapues on that #:zchange had net been taken up and no locsl
mepbarna had been found who were willing and able to take tham.  The three
dual member firms which opsrated odd-lot Baooke oz tha Clnelanaty Exchange
relinquished thelr odd-lot books in ten dunlly traded mecuritisw shortly
after it becams known that the REale was to be invoked, The Board of Trua-
tees of that Exchaage was sble to fird only one local dealer ito. taka over
these books. This denler, mccording to the tsatimony of the president of
the exchangas, had a total capital of only $8,000 availabls for the busioess.
Frescott & Co., the anly odd-Iot dealer affected by the Hule on the Cleve-
land Exchange, gave up lta edd-lot books In 11 'dually traded lssues. As
a result of the resdjustment that took pisce, four ef these iesues are no
ienger handiled by odd-lot dealers, &4a yet theres has been no reallocation
of ths odd=lot booka 1o dumlly traded securliles on the Plttaburgh Ex-
change slnce the persmens there affected by the Rules are operating under
teapporary excmptions., The four dual odd-let dealers on the Philadelphia
Exchange who operated the bopoks Lo 23 dumlly traded issues, appiled for
sxenptions from the Rule. Am of Jeumuary 1941, thers was ng shange in the
handling =f thegse becks.

33/ & “gensral odd-lot dealer” on the Chlcago Biock Exchange is a psraon
whe 1lg regulrad to Jive odd-lot azecutlons on all noa-duelly traded
lagues En the axchange.
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In aumnary, the Rule, sven under limited application, has elresdy
had disrupting effects on ths aoporatlon of tha odd-lot baske in duslly -
troded lssues on the reglonsl sxchangos, The racord evidahbces that
enforeemsnt of the Rule is likely to result ia (1} the further lcas of .
0dd=-1ot bocke ia dunlly treded lssuas on vhe Beaton, Cleveland snd
Pitteburgh Exchanges, {?} the resllocatlon of such odd.lot books onthe
Cinclanmti and Pittaburgh Stoeck Exchanges to loosl membars with more
lizited capitsal resources, mnd (3) the placlng im Jeopardy of odd-lat
books in some or all of 114 local ilwesuss on the Chiesge Btook Exchanga.

The effects which bhave followed a limited applicetlon of the Rule
portend mors serlcus conssguences in the future, should tha Rule btecome
fully effective. It is clear that the dual member firms have more capltal
and far greatear rasources than are sveilabla to local mamber firms, If
the Rule should bsceme fully sffective, 81l of thess dual membar firps
will be precludsd from eoting ws odd-lot dealers or speolalists or other-
wing publlciy desling for their own scoount ia say dually traded securities
&n the regional exchanges, Various represontstives of the regional ex-
changes teatlfied concerning the serlouw effscts whioh can be expectead to
follaow in the futuru._}if 1f enfercenent of the Rule is perzitted.

The prasldsni of the Bosten Exchange estimatad that if the Rule
bacame affective, & minimum of 25% of sll duslly traded isaues, or about
" in nusber, would bs without an odd=lot dealer on the Bonton Exchange.
The firm of Proctor & Cogk, duml aembers of the Boston Exckmnge, Tinsnces
the odd-lect booka in 21 dunily traded securitiea. OGeorge N. Procter, the
firs'e partner whe has operated the odd-lot books on the Bosten flosr for
many years, teatlfled that 1f the Rule iz enforced, his firm would nct be
willing 4o coptinue 1o the odd=lot buainess. Harry W, Besse, an odd=lot
denler of long experience on the Beaton Exchange and sseocimted wilth
Dyaper, Bears & Co., dual pembers, indlcated that 1f he wlihdraw from that
firm, s raquired by the Rule, in prder to operate independently ne an
pdd-lot dealier, he would have te relinquish sope of the beoks which hle
preasent spacclietion enables him to handlie. W¥pleolr Amsden, Walter J.-
Brown snd Ray E. Southgste, loosl odd-let dealers in Jplnt account with

1&( Counagel for the HYSE has objectsad to the trisl exexiner's pdmicssion

of testimony by represantasives of the raglonal exchanges regarding
" tha probable consequencen of enforcement of the Rule. We overrule

this objection because we believe that in this type of progecding
the testimony of persons gqueilfled as experts with respent to the
probatle affects of the Rule in compotant opinlon evidence, Hes ¥Ii
Wigmors, Evidence (3d ed, 194¢) §5 1018-192%5, 19%6. See nluo Opp
Cotton Nilla, Ime. v, Adminsstrator, 312 L,B, 126 {1941} anéd Jokn
Bens & Sons, Inc. . Fadersl Trade Conmission, 299 Fed, 488 {C.C.A,
24 1924) where the Circuit Court seid at page a7l

"Wg arp of oplnlon that evidence or teotlmony, ovesn
though legelily incompetent, if of the kind thet
usnnlly affegta falr-minded men in the eonduct of
thelr delly amd more lmportant affalrs, should be
rarnlived and oonsildered; . , . ¥
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KRYSE members in 21 dually tfaded aecuriiles, atated 1ian substance that
Lf the Rule compelled the wlithdrawsl of much financial mamistance, they
would not have the resgurees nacessary ta contiaue o cperate thalr
bagks.

On the Chicage Steck Exehangs, whers ne temporary exemptlons wers
obtained, 39/ certaln sffects of the Rule have already been obamervad.
According to the temtimony of Arthur H, Betts, Chalrmmn of the Board of
Governors of tha Thicage Stock Erxchange, the roundulot markets on that
exchange inh certaln of the duslly traded lesues heave become thinner since
September 1, 1940, because the local pdd-lot deslars snd speclallists
sppolnted after Septeapber 1, 1040, have bean unwllling or unable to take
as much atoek for thelr own secount as thelr predecesscra, the dual odd-
lot deslers, If thla drying ap of the Chicago round-lot market in dually
traded lspues continues, L1t may Jeopardize the Chicagc merkets Ln local

issuaa, .

Enforcement of the Rule would reguire dual odd-lot deslers on the
Pittaburgh Exchange %o relingulsh thelr booka in 20 dually traded lesuea,
It wae testlfied that the Plttaburgh Exchande, anticipating thls cone
tingency, was having considersble difficulty in finding persons with
adequata capital to take over the add-lot bocks Lln tha avent they pust
be dropped by the dual member firms. It seems that only one local member
has lndicated a willingness to operate some of these books and he is in-
actlve on the Fichange at the present time, Even Lf all of tha odd-lot
ooks in dually traded isaves now handled hy dusl membera on the Cln-
cinnati and Plittaburgh Stock Exchanges should be reallocatsd to local
nembers, detrloent to these exchanges would result since the locsl members'
capital rescurces ara relatively very llmited, PFlaally, tha 4 doeal gdd-
lot dealers who now operate under texporafy exetmptlons ap the Phlladelphla
Exchange will be obliged to give up their beoks in 23 duslly traded lasues.

1f the Fule should become fully effective, the volume af trading on
tha Boaton Stock Exchange would be perceptibly reduced, alnce, according
to the estinates of the pregident of that exchange, the odd-lot books In
about 50 iagues would be dropped., Sueh reductien Ln volume of trading
would in turn effect the earnings of the exchange derlved from the operation
of lta elearing houpe-earnings which are impartant te the well-belng and
continuange of the exchange., For simller ressohs, less of trading velume
and ting harm rTesalting from suck loss would bBe in store, alsc, for the
other reglonal exchanges, Representativesa of the Plttsburgh and Cincinnatl
Exchangens expressed fear that the Rule was a threat to the very exlstence
aof thogae exchangen, In brief, the evidence shows that enforcement of the
Rule la 1ikely to fagult e irreparable damage to the local exchauges.

35/ ‘Sem fogtnote %2, sufpra. 79 of the 300 mumhera1uf the Chicago
Exchange wers also members of tha HYSE,
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If tha markets in megurlties traded upon the ragional exchanges beocone
serlausly impairsd, delistings sra likely to occur both in locsl and duslly
traded losuen, fewsr brokers and dealers will seek memberships on the
regional sxchanges end the guneral effeat will be a weakening not only al
the sxlating regionsl exchange aystax but slso of the brokers', dealers',
and bankers' faailltios with which the exohsnges sve funotlomally interlocked.
Furtharmors, delotarlous ssonomie conasqusnces to trade and indystiry, par-
ticulerly tc growing industrles loosted In aress surrounding the regionnl
exchangen, otn be axpected to snsus, For many yesrs the rejionsl sxohanges
and the market fapllities which they maintaln have been important factore .
Iy the finsncial lives of their comsunitise, 3%/ Thoy have leat vitality
to guoh communities by fazlilitating the flaancing of loosl entarprises and
by providing s seasonlng sechanism for the security lasues of expanding
companien, thus mgeisting thee to attain financlel stability, If, e8 &
result of snforosment of the Rule, these importsnt functions now performed
by the regionel exahangsa are materieslly lapsired, tho nation's trade and

*industry would be adverssly affeoted.

In view of the foregelng dlscusalon, the herm whleh investoras would
suffer from enforcement of the Rule needs little elaborstion., ¥he investor
an wall oe the publlic at larde, ls deaply concerned with any lajury whiah

the exigting redlonsl exchands syatez may sufferi he ls oqually concerned with

the affest of such lnjury upon trade and fndustry, 37/ If the reflonal mar-
keta in duslly treded Lasuss are d::irﬂrud or oaterlally decransed, the
pubiic ipvestor who wishes to buy nr.goll such securitiss will hsve to Lrade
on ‘the NYBE med pay the higher ooste A8/ attending esuch transmctions. Even
if the issues affectsd by the Rmle continue to. be itraded on the regdional ex-
chandes, the customer can sipact alowar deliverlss and poorer service in
nany csges, The debilitation of redionsl exchange services in dusliy traded
legued will aiso permests thelr trading mervices in local losusa am well,
The invester may thersfore be faced with the slternative of tradlad enly in

24/ The Phlladelphis Gtock Tzchande was organined in 1790, two yesrs hefore
the KYSE, the Boston Stock Exchenge ia 1834, the Chlomgo Htock Exchanjs
in 1882, the Clncinnatl @tock Exchange in 1885, the Pittigburgh Glook
Exchange in 1894 and the Cleveland Stock Exchange in 1900,

I/ cf, Bactlon 2 of the Acti

"For the reassons herelnafier anuhhrnto&._trtnu:ctlnnn in securl-
ties 3a commonly conductad upon securitles azobanges and ovar.
tha-counter oerkete are affected wilth & natlohal public intarsat
R . .

»f{1) Sueh transacticne (a) are carried on kb large volume
b7 the publiec gdenerslly * * ¥ [g} Lovelve In large
part the apcuritlen of lasuers aandagded 1ln lnteratata
ocommercd; {(d} involwe the uma of oredlt, directly
affect the financing of .trade, induetry, and trapsporta-
ticn in interstate commerge 0 * 3° .

- . )
g/ B.g§., the New York stock salee ond trasnefer tax, bigher mailing charges.
T '
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the centrallzed market located itn New York or ila the over-the«counter markst.
To the axtent that tha reglonsl exchange markets ars lxpajired ap & vesult

of the Fule and trading in lssues pow regiletered upon the exchanges abhifts
to the pver-the—counter market, the investor will be deprived of the bhene-

tite of axchange trading and liating. 3§/

The NYSE assertm that no serious consequences wlll ensue 1f the Rule
is made fully sffmctive becauss, it clalme, all or smubatantially all of the
odd-lot buginess now being deone on the regichal exchanges in dually traded
aegurlitiss wlll be handled by locsl members, In suppert af its argument

the NYSE points to the fact that on July 12, 1940, when the Rule was published,

& large number of the odd-lot dealers in duslly traded lesues {on the Chicage,
Boston, Plttsburgh, Clneinnati, Cleveland and Philadelphia Stock Exchanges)
were looal membera with ne HYSE affillations and, further, that on the other
11 reglatered redional axchanges [(which, on July 12, 19490, hied no dual odd-
1ot dealers) all of the odd.lot business was conducted by local members.

The fact remains, howevar, that a substantial number of odd-lot dealers
in dually traded securitles on the & raflonal axchangea named above wers
slic HYSE memberzs or wers financed by NYBE members snd that these dual odd-
lot dealars handled nearly as many duslly traded iasvea as 4dld the local
mémbers, It Lg ilmportant that the substantisl servics rendered to the pub-
1ia Lnvestor by theas daal add-lot dealsrs should not be undull or unneces-
aarlly impaired. It la of course tree that on July 12, 1540 thure were no
dual sdd-lotf dealesrs on Il of the regintered reglonal axchanges, hbut the
valume of irading lo dually tradsad lseuss on nearly esvery one of theae 11 ex-
chunges Lla relatively =light and the record shows that only 3 of these 11
kave regular faelllti=zs for pdd-lot tradlng, Hence, the applicatlon of the
“ule to these erchanges is not signlficant, The fact that the odd-lgt books
in many dumlly traded securities dre handled by local sembars offerds ne
basis for the contentlon that local mambers could or would take ub the

39/ The Securlties Exchange Act of 1634 provides substantlal advantages to
Investare with raspact Lo peguritliss listed on a hational aecurlties
exchange, We mentlon only a few, For axample, Sectlone ¥ and 8 of
the Act denl wlith margin requiresments and the uzxe of credit by mambers,
brokers and dealersa. Both sectlons seek to prevent the exceaszalva use
of eredit ln socuritles traneszcticns on the exchande and thersby to
nchleve a greater peasure of sequrlty for the inveatar-customar's prap-
erty, Seotion § affords protection agalnet manlpulative, decepilve,
or other fraudulent practlces, Undar Sections 12 ({a) and 13 {a) the
insuer of regiotered securitiss muat flle up-ta-date information whleh
discloses financeiz]l facts necsssary to make 2n infarmed judgment aa to
the value of such securities, Sestion 14 {a) prohibits the sclicita-
tion of corporata proxiss in contravantlion of much ruales an the Commla-
Bicn prescribes in the interest of sacurlty heldera, The Commisslon's
proxy vulss ssek to make poseible lntelligent carporate suffrags,
Flnally, Sectlon 14 requirea disclepure of securities- transactlons by

- corporate ineldars and controls thelr prafits in thess transactions,
theraby deterring the use of lnaldep's Infermatlion In a manner detrl-

mental to the public inveator,
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large nunber of odd-lot booka whleh would require appointments If the Rule
is permitted to become fully effective. There is no.indleation Ln the record |
that the local members wre capable of taking up these hooks, and thers is

anple testimony to the cantrary. :

d—

3

s

4

It seems clear to ugs that tho RYSE contention that the Rule will have
© serilous comsequenceas Ls refuted by the reecord, 40/ The proof shows
rlenrly that the Rule, unless it is charged, will ﬂlulqluurlnul bharm to ln=
adtors, Aceordingly, we determine that changdes in the Rule are necsagary
d appropriate fer the protectlian of lnvaatora.
2.
Tha second gquaaticn for declslon 1s: Are changes in the Rule nu:usutrr G
”!‘ appropriate to insure fulr adminlatration of thu NYEE?

o
3,

Fl o Brs

e
ra
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Under the terns of the Rule, if 8 durl member exercises his right to

\}hﬂt a8 odd-lot demler or specislist ln dually traded securltied ypon any

ragional exchange of which he 13 lawfully a peaber, ha doss 30 under pidin

3} of sxpulsicon or suspension from the NYSE. Blnce » KYSE pepbarship is deswmed |

mors valuable than the right to act a8 & dealer in duslly-tradad ascaritien
oen any other &xchange, lt la clear that the doal member who snghdes in dual

treding will, if he must meke the choles, Titlln hle ¥YSE manbarshlp and %E

relingulah hls right, ss o membar of snother exchange, tc sct ae odd-lot W

dealer or specialist in dually traded sscurities upon such other sxzchange. ;

Thérsfore, Lf the Rule 1y enforeed, the lmmediate conmequence wlll be that i\
%inll dusl membars who are engagad In dusl treding will cease Actlng as odda

i

T #Agﬁﬁﬂil

e

lot dealers or speclallets in dually traeded securities on reglonal sxchanges ;
and will be pravented from finsneing loocal membars In jolnt agasunt aven “¢

Yythough such dusl membars are as fully and lewfully members of those exchanges™
as of the NYSE snd even though such dually traded securlities are as lawfully
traded on the regdional axchangas ms on the NT3IE. Thus, the RYSE ls oot
marely governing the conduct of Lte membears on 1te own sxchange; 1t 6 at- ég
tempting, by mesns of thu Rule, L duvurn thelir condust as-mpembers of other

; r:ehaniea- . . . '

LAY VP :E'“fﬁ;

- The term “falr adeinistrstion™ 14 not deflned in the Act, Conasguantly,
Iwe have szamlned other pottlong of the Ast and have locksd Lo the purpnses
and leglelative history of the Act For ald kn construing "falr adminlatra-
tion” ae used Ln Bectlion 19 [h}. 41f

ggf The additionsl nriumant haw be&n nade. with referente tc the cdd-lot
i Yooks which have slready beén relinguished sp & rasult cf the Rule, that
the lasas of lncowe te add-let donlérs whe operated theme books is tri-
"vlal since the securities in¥plved are low—priced stocks having little
f . trading activity on the reglenal exchanges. Thias is true, but 1% over-
" logks the lowma of trading wervice to puhlie lnvestorsg 1n such uecurltitu
on the regichal exchanges.

cf. .5, v. Dickersor, 310 "L.E. 554, BG2 (1946); LS, v, dmerican
\% Exchanpe Commisstion v, Universal Service Asx's 2t al., 106 PF. [2&)
232, 23% (C.C.A. 7th, 1939); Securitiesr grd Exchange Commizgion v.

Associated Gar end Blectrie Lo, et al., 99 F. (2d) 7135, 7T9%-798
(C.C.4. 24, 1938),

fei B s et ;

Y
.Sfi Pruckinpg dasociations, 310 U.5. 5354, 543844 (1940); Securitsies and
A
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It should be moted, first, that ths regional exchanges, a5 well as the
HTSE, are recognlzed by the Act te be ilnstrumentallities of interstate copmerce,
gsecond, that Congress has found that trensactlons in securitles as commonly
conducted upon securltiles exchmnges “conptitute an important part of the cur-~
rent of interstate commerce”, thlrd, that such traneactions "directly affect
the financlng of trade, lndustry, and tremsporiation ln interstate commerce®
and the "volume of interstate commerce"™ and, finally, that one of the declared
purposes of the redulaticon provided by the Act Ls "to protect interstate com-
merce™. 42/ It should be ngted also that Congress has glven expression ta the
pallcy of fostering competlilon among exchanges and of keeping such competition
fayr. 43/

Bearing in mind the legdisiative intent to make regulation and conirel un-
der the Act "reascnably complete and effective™ in order to effectuate the pur-
poses of the Act {Sectlon 2° of the aAct), 1t 1ls clear that, in determining
whether changes in the Rule are neceasnry or sppropriste to lnsure fair admin-
istratlon of the HWYSE, we should conmlder net merely the effects of the Ruale
upon the ¥YSE end its membera but also the effeestn whiceh enforcement of the
Aule is likely to have upon the redlonal exchanges and thelr members, wpon
trade and Llnduatry in the arens served by those exchanges, and upen competitlon
between the NYSE and the other exchanges. :

We have previoeusly deacribed the probabla consequences of the Rule upon"
the reglional exchanges and upon trade and industry in the areas aerved by thoae
sxchanges. 44/

An adequate conslderation of theae eflfpcts shows that enforcement of the
Rule is likely t¢o lmpeds the functloning of lmportant instrumentalliles of In-
terstate commerce amd to curtalil or materlally lmpalr an Llwportant segment of
the existing channels for the distrlbutlon and marketlng, in interstate coms
merce, of duaslly traded securitles. It asens to us, therefore, that the Rule
would operate as an unreazohable and unjustlfied restralnt upon interstate
commerce and that enforcement of the Buler would viglate ong of the basle purs
poses of regjuliation under the Act, & purpose which is closely reiated ta the

42/ See Section 2 of the Act,

11# The reaports of the Senste Commlitesr on Banking and Currency and the House
Cemmittee on Interstate and Forelge Commerce accompanyling the amendmenta
to Sectlon 12 (£) of the aAct which were enacted in 1936 (Sen. Rep. Mo, l%ig,
74th Cong., 24 5es58., p. 3: H.P. Rep. No. 2601, "74th Cong., 2d Sesa., p. 4}
expressly state that the amendments represent an endeavor by Congrese io

", + . oreste a falr fleld of competition amon§ exchangea and between
exchangee as o group mnd the over-the—counter markets and to allew

edch type of parket to develop In accordance with ita natural genlus apd
consistantly with the public lntervest. ™

44/ See supra,
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public pelicy ragarding unreasenable restraints and tha malntenance of falr
competition as declared by Congrass In the Bherman Act, the Clayton Act and
the Pedersl Trade Commisslon Act, 45/ Horeovar, elthough Lt 1s cleimed by the
RYEE thet the Rule is aimed st "unfalr competition™ betwesn duml membars and

45/ ©f. Eostern Stater Retail Lumber Dealers! dasociation v, United States,

2%4 U.8, 600 {1914}, ip which an mctlon was brought by the United States
under the Sherman Act for an Injunttlion agalnet certaln allegded combine—
tions of retsil lumber deslers, which, 1%t was alleged, had sntered into a
nunsptrluy tc provant wholesale deslers from selling directly to consumere
c¢f lumbar. Thke defendanis adopted the method of dlstributlng, to their
members, reports 1llsating the names end sddresses of wholessle doalers who
sold directly to consumars,  Members were regquested to report any Instance
they knev of wholessle denlers solleiting, guoting, or sellingd dAlrsctly to
consumers. The circulation of puch Information aseng ratallers had and

vad lntended to have the effect of csusing such retajlers to withhold thelr

- patronsge from the conceras listed. The Supreme Court, in sffirelng the

decres of the District Court, ssid, at page S14:

"A rotal]l desler heas the unguastloned right to atop dealing with a
wiplesaler for ressons scfficlent to hieself, and may do so because
e thinks wuch dealar 1inm :ctind ynfalrly ln trying to undermine
ki trade.

ek kK
"Whean the retaller goes beyond his personel right, and, conspiring end
combining with otkers of 11lXe purpose, sceks to obstruct the free
course of Interstate trada and commarcs and to unduly suppress com=
petlition by placing obnoxlougs wholswals deklers under the coercive
inflyenca of a aondemnatory report clreulated amond others, setual
or posslble customera of the offendere, he exceeds his lewful righte,
and such sction bringe him and those acting with him within the con-
depnaticn aof the act of Cunﬂrua-, and tha Dlietrict Court was right
in so holding." .

Cf., also, Dr. Niles Nedical Co. w. Park & Sons Co., 220 V.8. 373 {1511},

whers Mr., Justice Hughes (in answer to the argusent that, beacause a manu-
facturer may make and sell, or not;, as he chooses, he may afflx condi tlons
as to the prices at which purahllarn may dlsposes of the Irtlcln] aald, at
7ages 404-406:

"But because & penufnctursr in not bound to make or aall, it doss
hot follow that in case of sales sotuslly made ha may impoms upon
puarchasars avery wort of restrleticn. Thus & general restraint
upcr alienstlion is ordinarily invalld.

* % % A %

. "With respect o contracte In restreiant of trade, the eariler doc-
trine of the common Isaw has been spubstantially wmodl fled in sdapta=
tlen te modern condltlons. Hut the public interest ia satill the
first considerstlon.’ To sustaln the reetralmt, It must be found to
be reascmable both with respeet to the publie aad to the partles
and that Lt 1s limited to what ix fairly necassary, 1lh the elrcum-
stances of the psrticulsr case, for the prote<tion of the cove
anantén., Otherwiae restralnty of trade ars veld as |ﬂlinnt publlc
pollay.”
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other members of the NYSE, it seeme %0 us that enforcement of the Rule would
Limelf constitute unfalr competltlon and therefore pet falr adolnistratlion..
Thlis willl be clearar after w2 have dipcusaed the arguments advanced by the
WYSE ln justificatieon of 1ta Rale,

The HYSE contends that the Bule le & nessure degigned for the purpose
of preventing & NYSE member, who }9 alig & mgmbep of 8 reglenal exchange, from
engaging 1n a type of transgctlon, in connectlon with hls offsetting transac~
tions, 40/whereby he "unfairly competes with his fellaw [HYSE] members® by o
enabling "non-members of the NYSE to avail themseolves of the floor of the NYSE
without paying the mlnimum non-member socmmlsaten required by the Constltution
of the NYSE" (Reply brlef of the WYSE, page 8; NYSE requeated finding 24).,
At the hearing hereln, the NYSE submitied sn exhlbit, Exhibit H, purperting
to demcribe s series of three tranwactions whlch, according to counsel for
the NYSE, furnish "an elementary mathematical illustration” of how cerialn
transactions affected by tha dual member result in ovaalen ol the NYSE mialmum
cumnlaslon rale.

In each of the three transactions described in the exhlbit, a round lot 1
of 100 shartes of dually traded no par stock is lpvolved, In ithe firet trans—
actlon, a local member places an order with an NYSE commisslon house for the
purchase of 100 shares on the NYSE, It is assumed that the price on the NYSE
ts 250 per share, 1In the second transaction, the local mesber, lnatead of
buylng through a broker on the NYSE, buys 100 shares of the same stock on his
local exchange from 2 dual member dealing for hls own account In thie stock.

In thles trepsactlen, 1t 15 essumed that the dusl member 52lls the atock at =

price of ¥0-1/8, In the third transactlon, whleh is related to the second, 1t
is assumed that the price on the NYSE ie etill £50 per share and that the dual
member offscts hls ssle to the local member by buying 100 shares of the stock

on the HYSE at that prles. In the first trapeactlon, the NYSE commisslion
house collacts from the locel member the minimum non-member commisaion whlch,
in thia ¢asze, amounts te £18, Slnace the price of the stock on the HISE 1s
#°0 per share, the total cost %o the local member 1a %5,018., In the second
transaction, the lacal member pays no commisslon eince he buys dlrectly on the
local exchange from a dual member denling for hls own account. In 1thls transe-
actlon, therefore, the total cost to the local member le $5,012.5C. 1In the
third tranmactior {(the offasetting transmetion}, ithe dual member buys 100
ahatres of the same ntock on the NYSE at 2R0 per share, the prilce assumed

to be 8till prevalling on that exchange. The dual member pays a total of only
#5.000 for these 100 shares, since as a member of the NYSE he ie not required
to pay the non-member commission, After paying the Federal tax of &6 on the
tranafer of the 100 shares which he haa previcusly scld fer $5,012.50, the
dual member'®a profit as a result of theese two transactlons 1a £6.50,

46/ as we have previeualy pointed out ({swpra}, a dual member acting as odd~lot
dealer or speciallist in dually traded securltles on a reglonal exchange
often sells or buys round lots of such securlties on the NYSE in order to '
of feet & long or short position which he may have acquired as a result of
his trading on the reglonsl exchange. As a member of the WYSE, he can
effect auch offsetting transactlons upon the NYSE without paying the
rates of commission prescribed by the NYSE minlmum commisaion rule for non-
member transactions.
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Counsel for the NYSE clalms that the problem to which the Rule s
directed is the alleged evasion of tha NYSE minloum commisaion rule Ln
respedt of wll offaetting transactiona on the NYSE {i.e., the third type
of transaction illustrmted in Exhilbit %) arising out of desler trangactions
on reglenal sxchanges by dual members {i.e., the second type of tranasctlon
1llustrated Ln Exhiblt H). The problam exlsis, the XYSE clalms, \rraspec=
tive of whether these transactlons are rourd-lot or cdd=lot trensactlions
or -whether ths lucal membter is acting as principal for hls uun agoount or
a6 agent for the acopunt of a customar.

-To illustrate, when ths loocal member, deallng for bis own mocount,
buya an odd lot of dually tradaed securitlies on the reglonal esxchangs from
a dual odde}lot dealer, be pays the prevalling KYSE roundelot smarket price,
the odd-lot differsntlal of 1/8 of a polnt, and, in some cases, the menber
commigslon prescribed by the regional axchange. On the other hand, if he
bought the odd iot on the RYSE throngh s NYS8E commlsslion houne, he woild
bhve to pay the minipum non-member goemimaion prescribed by the NYSE in
additiaon to the preavelling NYBE round-lot market price and the cdd=lot
differentinl of 1/8 of a polnt. The mamber commniselon on the regional
exchenge i3 much lower than the non-member commlaslion on the NYSE. Hence,
the NYSE contends, there is an lnaosntive to the local member to deal wlth
the dual odd-lot dealsr obo the reglobal exchange rather then with the NYSE
commiGsion houme, snd tha NYSE commipsion house loses s possibls commis-
Rlon oh push buginses .

When the local mopbor acts as s broker for the account of o cuatomer,
he ip sald to bave & simlliar incentive to place his orders on the reglonal
exchangs with the dual odd-lot dealer or speolallat. When, for lnstance,

» ougtamer pluces an crder wlith s lagal member for the purchase or sals of

% round lot of a duglly traded ilgsue, the loosl member can exssute the transe-
action e¢lther on the regional sxchahge or on the NYSE, ln whick esse he muat
pay & full non-member ccmmigslon. In that tase e will make no net comnige
slon on the transactlon since he mupt pass oh to the NYSE commleslan bouase
the commipaicon which he trecaives from hlsg c¢cwstomer, Howaver, 1f the local
membar can execute the order on the reglenel axchange by buying from or
melling to a dusl member, he retalns the ¢coamisgilon pald teo bip by bhis cus-
tomer. Similarly, 1f s customer places an order with a locsl member to
purchage or sell an odd lot of a duslly traded lssue, the locval =ember can
affgct thie trangsction either an the reglonal exchange ar on tha NYBE. If
he transmcets the busineas ob the regional exchange, through a duel odd-lot
dealer, he will earn a gcommisslon on the transactlom, since he will chargde
the customer a prescriived commission iR sddiltion to the cost of the stack,
1f, howsver, the local mamber transacts tha bualness on the NYEE, he will

be charged the nopn-member commisslon preascribed by the KYSE. The commisalion
which the local member chargeas ta the customer 1ln this tranmsaction is not
retpined by hlm for he must, in turn, pay the commisslon to the NYSE mamber
for effecting the tranmsactlon, Thus, if the local member can executae the
order on the reglomal exchangs, he retains the gfommisaion peld to him by

his customer. But if he must exeoute the order on the NYGE, he muat padn
the commleaion on to a NYSE coemmisslon houas,
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At thim polnt, a few zomments on Exhlbit H are appropriats. In the
first place, the NYSE furnlahed.no peoof of the occurrence of mny specific
transacticne such ms are described in Exhiblt H and ne evidence wae furnish-
ed ag to the frequency of such transections, It was testificd mersly that
the Stott Committae 4%/ belleved that the allaged practice whlch these trane-
nctlone are intended to i1lluptrate could and did take place,

Fupthermore, it wasz sssumed, that the dus) membpr, in the second trans-
actlon described in Exhibit H, sold ths mtock to the local member at a price
cf 50-1/8, Sinct a round lot transectlion la describad, Lt 13 ob¥loug that =
the 1/8 of a point whlch represents the differance between the prevalliing
prize on the HYSE and the price cherged on the redionel exchange by the dum)
nexber ls not the 1/8 dlfferentinl which ls spplicable to odd-lot transac-
tiona. Father, 1t repressnts the minimum unlt of priceé quotation and 1t
can be shown that the NYSE argument fells, unlear the duesl member and the
local mewmber, in thils transactlen, agree upon & prlce which lsz precleely 1/8
of a peint higher than the prlee, prevalling on the HYBE, If the price were
exactly the same as that prevaiilng on the HYEE, the dual member would aot
enter lnto the transaction, under the zlrcumesimnces asmumed in Exhlbit H,
einge he would suffer & logs If he sold the stock to the local member at
50 per share, paid %58 per share In the offsetting tramsactlion and, Lin
addltlon, pald the Federal tax on the ssle to the local member, On the
cther hand, there. would bz no incentive for the local mamber ie buy on the
regional exchange at a price of 50-1/4 or more, since the ogver-all coat of
the purchase would, In that case, exceed the total cost of effecting the
transnctlon on the NYSE, even lncluding the FYSE nonh.member commlasion,
Furthermore, Lf tha locsl member were Willlag to pay S0-1/4 or more, Lt
would be poasible for the dual member 4o make & profit ln an amount greatar
than the minlaum non-member commleslon, in which case the HYGE bhas stated
thet 1%t hes no objegtion 4o the practlice. Etil}, mlthough Lt lg clear that

" a-prlce of preclsely 50-17/8 ia tha second transaciion 1o essentisl to the

NYEE argument, no proof has bean presented of the occurrence of any such
apecifle transactlons or of the {requency of such 4ransactions.

I le alac clear that the "unfalr cempetition”, of which the NYSE
apenks, has ng reference to that type of competitlion which might exlist LE
the publle customer could buy steck on u reglonsl exchange at & better prlce
than he could buy the same stock at the same tlme on the RYSE. For, when a
publle customer placea an order on & regional exchange for the purchase or
sale of a dually itraded security, he must pay the minimum non-member com-
mlisslon prescrilbed by the reglonal exchange for the execution of his:zorder.
That aipimum eommisslon, with few excaptlons, ls eghivalent to the minimum
non-member commlsslon prescribed by the NYSE and the rfecord shows that s
pubkllec cuptemer trading on a reglonal exchange, whother hewplaces his order
with a leoeal mewmber, acting ms broker, or with s dual cdd-lot desler or
specialist, 48/ must pay a full non-member commisalon equal In amount to

47/ Sew tupra.

48/ Some of the reglonal exchaages have constltuticnal provisions or rules
regulring that certaln orders éxecutad by members as.princlpals must be
axacuted in puch faghilon that the.price reflacts an amount egulvelent to
the full non-Membar commiselon of ihe particular exchange.
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that which he would have to pay sn the NYSE, Conceguently, the practice
at which the NYBE Fule i allegedly ailmed could not possibly conatitute
"unifilyr compstition™ in the aeénse that pyubllo customers are laduced to
trade on a redlenal exchangs rather than on the NYEE by an offer of batter
price termm on the regionsl exchange. .49/

¥e are not persuaded that the practice llilustrated by the type of
tranasctlons contained 1ln Exhiblt Y ¢onatitutes "unfair competltion' se
¢laimed by the KYSE, Exhiblt H and the NYBE arduments -baged therzon show
that the basic purpease of the Rule ls to affect & change 1n ths mathods
of trading on tha reglonal exchandas so that transsctionm liks. the second
and third transactions described ln Fxhiblt B will be elioineted to the
and that eome of the business now conducted on the regdlonal exchanges will
ks diverted to the NYBE for. the benefit of thoae members of the NYSE, not
engaged iz dual treding, who conduct oddeiot snd comalsaleon bualoeses. on the
HYSE. It seemg to us that this sttempt by the NYEE to divert bumlmess from
other exchanges, particularly by the mewns adopted here, constlitutes:unfair
competlilon on the part of the NYSE, Furthermors, insafar ms the Rule dis-
crimlontes sgainst those membera of the HYSE whe engfage in dusl trading,
the Rule constitutes unfeir administratlien of the NYSE,

At best, the Rule ia-an attempt by the NYSE to implement 1is minlmun
commiasion rule, Whether or not that object mldht ba juetifieble, we are
of the apinlon thet lt cannet properly be achieved by neausures such me this
Rule whlch, me we have previcusly polated oub, would sericusly impede the
functioning of lmportant inatrumentalitige of intorstais ccmmerce, would
unreaspnably restraln lotergtate cosmerce and would have othar undealrable
connequenses, !gf In view of the foregelng, we find thpt changes 1n the
BFule are neceseary to inpure falr sdministration of the HYSE,

We have determined thet changes in the Riule are hecessary or appropril-
até for the protection of investors And to lneure falr adminlatration of
the HYSE, ©ur autherlty te order such changes ie challenged by the NYSE,
If gueh authority exists, it le found In Sesctilan 19 (b) of tha Aot and we
nsw turn to further axamination of that asetion,

49/ We do not mesn to imply that unfeir competition weuld exlet 1f battar
price terme were mveilable to a publle customer on ore exchange than
cauld be obtalined on another exchange.

50/ Cf. the Eastern States lunder cage, cited supra, fh.dﬁ, where the EBupreme

Court sald, et page 813:

"The argument that the course,pursued ls neceasary to the pro-
tectlon of the retall trade and promotive of the public welfare in
providing retal} facilities 1s answervd by the fact that Congdress,
wlth the right to control the fleld of Ilnteretate sommerce, has

8o ledislated as to prevent resert to practices whleh unduly ra-
straln competition or upduly obstruct the fres flow of sush com-
merce, and prlvate cholee of means must rield to the nutiunal -

thority thuu exerted, "

° Tl e m—




) - 24 - 34 - A03%
;. The Commissionfs Autﬁarity rder Scetion iq fE) oF the Act

Counsel to the Commlasslon malntain that the subject covered by the Rule
falls withln subdlvlsatans [5), (9}, (11} and {13} of Section 15 (b} of the Act
i and that the Act confers power upon thls Commlzslon to order changes in the
! Fule. K1/ Counsel for the NYSE challenge this posltlion, aseerting that the
T matters dealt with in the Rule are not within the provisions of Sectlon 19 .(b).
;!' There are no precedenta under this Se=tlon ¢ ald wa ln coastrulng 11 slnee
: during the seven years thal have #lapsed following the prasage of the Azt this
H ls the first time there has been any formal proceeding under Section 19 (b).

e 1t 13 clear that under the rules of law governing construction of =tatutes
|' Section 16 {b} should be construed bromdly to aceompllsh 142 purposes. S1i/
Eefore dlscussing the speclfic provisloas of Sectlom 1g (P), it sesms appro-

: priates that we look to the gentral purposes of the statute insofar ag they may

i be helpful in construlng that sectlon. 318/ These purposes are eet forth ln

' Bection 2 of the Act, which i3 entitled, "WECESSITY FOR REGULATION A5G FROVIDED
I¥ THIS TITLE." Section 2 recltes that transactions in securlties as conducted
upen national securltles srxchanges are affected with 2 paticnal publiec Llnterest,
which makes it necessary to provide for regulatlon and control of euch trans-
actions and Yof practlces and matters related therete™, and "to impose requlitre-
menta hecessary to make such regulatlon and control ressonably complete and
effective, in order to protect lnteratate commerce . . . and to lnsare the
malntenance of falr and honest markeisz in such trapapetionsa," It should be
noted that the regulation centemplated by the Act was to be "reasconably com-—
plets aznd affectived: that it was to cover not only natlenal securities exchangden
but alte "the practices 2nd matvters related thereto™: thet interstate commerce
wag to be protected, and that falr markets in securltles itransections were to
he maintained, All of thess matters, zp set forth @eviously ln thle oplnlen,
were conslidered by us in deternining whether changen in the Bule are necessary
or approprlate for the preoteetion of investors or te insure falr adminlstratlon

of the RYSE.

| §1f It ls elear that we are authorized to alter or supplement the Rule if it
alfects any one of the matbters erxumerated in the first twelve sybdlviselons
of SBectlon 19 (B} or "slmilar matters" as stated in subdivislen *(13)°.

%14/ In determining the proper ceastructlon of Sectleon 19 (b) we must alsa bear

F in mind the cardinal rule of statutory cpostrustlon that remedlal atatutes

S are tu be liberally econstryed ln order to aceomplish thelr purposes, See

g Securities and Exchange Commission v. Crude 04l Corporation, 93 F. (2d) ga4

) {CeCuds 7, 1937); Securities gnd Lxckange Commission v, fnsversel Service

o Astocietion, 106 F. {2d) 232 (C.C.A. 7, 1939): Securities and Exchange

fl i Commisgion v, Associated Cas and Electrie Company, g3 F.124) g5 (C.C.A. 2,

=i' 1938Y; Securities ond Exchange Commission v, Poyne, 1 PuR.D. 1189 (S.D.N.Y.,

1940}. The nlted States Clrouit Court of Appeals for the Second Clreoult

recently held that e procseding by thls Commlssion under Ssctlen 15 (al {3)

’Tj of the Act, which perallels the procsdure of Bectlon 135 {b}, was remedlal
in purpose, Wright v, Securities and Exchonge Commission, 112 P.[2d) (1940}.

518/ "The meaning to be ascrlbed to an Act of Copngress can only be derlved from

32 consldered welghlng of every relevant ald te construection.” See United
: : States v, Dickersen, 310 U. 8. 534, 562 {1940}, See also United States v,
Amevican Trucking Associmiion, 310 U. S, 334 (igdD)
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We turn next to the spsclfic provislons of Sectlon 19 {(b). ~ There we
find that the Commission §is puthorized, upon deternining that Lt ta ''néces-
SAry or appropriate far the protectien of laovestors or to...jnsore Falr ad-
einiatratlon of much (nationsl securities) exchange™ to alter or supplement
the rules of an exchange "in reapect of such matters as” thoge engnerated
ln the twelve spubdivisicons of Section 19 (3] and "sipilar matters®, It ia
clear from this language that Congress &id not intend to empower thie Com-
mleslon to alter or supplement all rujes or & nationsl securitica axchange,
At the same time, 11 18 plalo that the language "souch matters as™ and
"almilar mattera™ calle for la broad gonstruction of the sectlon.

We turn, flrst, to eabdivialion "({11)" which deals wlth “"su-h matters
as", *“odd-lat purchases snd gsalesn”. The Rule admittedly 18 mined at prac-
tlcee of NYSE members wlth respect to odd-lot purchamses and Eal== upon Te-
glenal exchanges, Hewever, ¢ounsel for the NYSE ¢laims that the phrase
"rules of such exchengs . . . ln reapect of . . . odd-lot purchases and
shles"” has referente only to the maoner and method of making odd-lot pur-
chazes mnd salas upon the pardiculiar exchenge whose rults mey be under cone-
slderatlon, in thiis instance, upon tha NYSE, We are asked, Iin effect, ito
laterpolate the phrase "on such exchanga™ immedistely aftatr the words "odd-
lot purchasee and salea” in pubdivislon {11}, The short answer to this ar-
pument is that Congress could a2neily have added those words had that been
lte intentlon. Since Congress Ald not do Bo, We see no raagon for restrict-
ing the plain langunge of subdivisien {11) in the meansr suggested by
coynael for the FYBE. Furthormore, in the case of xome of the matters
enumerated ln Section 19 (b} Lt e perfactly clear that they affest the ex-
changes 85 a group and are nol confinesd to one exchaoge alone. We know of
no remgon for concluding that subdivislon {11} is to be so confined. Be-
gldes, 1t would ke entirely unreaslistie, in view of the express purposes of
the Act, teo restrict the meaning of subdivislon {11) in this manner. As we
have seen, meny of the members of one exchapnpe are also members of other az--
changes end many security lseuem are listed snd traded on twa or more ex-
ehanges. It 1s reasonnble te assume, therefore, that the rules of any
Farticular sxchange with respect to odd-lot purchases and sales of such dual-
ly traded gecurltles will aimost lnevitebly affect such purcheces snd sales,
and the practices relating thercto, on oiher exchanges, loreover, the
reasonatleness of such an Bspumptlon has been amply démonstrated in thia
proceeding, The ovidence whows clesrly thst the Rule hes already had serious
effects end would ln the future {1f Lt le fully enforced] have more serlous
effecta on odd-lot purchases and sales on =2ix reglatered naticnel sescurities

exchanges, §2/

%2/ Even under the view of NYSE counsel ¢onceralng the mmahing of subdlivi-
slon {11}, that msubdlvielon would apply to the Rule, for the loss of
odd-lot books 1a dunlly tradad l1asuss on the regional exchanges would
tend to divert eeme of thig odd-lot byainess to the NYBE. The Rule,
therefore, would affect odd-lot purchases and s&ales upon the NYBE,
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We tuprn nhext to subdivislen "(5)" wihleh deals wlth "the nanner,

- method wnd placs of seliciting Business™, Tha NYSE aseerts that its Rule

is hot ohe in tespsct of this subdiviajlon, aince Congrese intendad by this
subdivision maraly te givae ths Commlaalicn powsr to deal wlth the overt con-
duct of sxchsngas and the r mﬁqb re in "golzg out after busibess". By
definition, afgues the Hfﬂ y e {ig;iln Y parrles with 1t ordinarily the
sonnotation of “requssting scmethling v&}h pomg dpdrge of esrncstnese. v The
tourts, however, heve held that seliciting mny by Byggigpgq Py mesns other
than peraonal antreaty or use of words, that Lt regulres no partlculer de-
gree of lmportunity and that conduet iatended of caloulated to invite pat-
ronage of business may also smount to soliciting, 53/

We belisve that “aocllciting® in subdivialen (5} is not limited to some
form of entreaty slome but muat be glven a broader meaanlog. Cwur concluelon
la reached partioulerly !n wiew of the ¢ontext in which the word la used.
in gonptruing subdivislon {5}, the mesning of “soliclting buminess” muat
be considered in ¢ombection with and in the llght of trading practlcas 1in
the market place or "axchange" i&f where facllitles are provided for bring-
lod togetber purchasers and sallers of securitles. Varlous kinds of bup.
iness in sagurities are trapsscted on the “"floar” af the exchande by the ax-
change membara with varying fucctlions in that sarket. Soms are manbers of
conmiasion houses, cthers floor brokers, still others traders, aspeciellats,
edd-lot traders, and fipally thears are ths bond brokers and dealern. To
zpet the nesds of the small lovestor a market in less than round lete of
stook has grown up, This cdd-lot market cengtltutes the major part of trad-
ing in dually tradad securitiss cn the regionel exchanges. 35/ Any regular
nbsr of an exchange may take up the business of deallng in odd lots pro-
vided he meets the prescribad exchangs requirements. The odd-let dealers
have repreasentatives on the floor specificeally deslgnated wnd roglatersd Hy
the exchange toc conduct that type of business, These gdd-lot dealera on

53/ Chicago Park Dist. v. Lattipes, 364 111, 182, 4 %, 8. (23} 86 {1936);
Peaple v. Murray, %0 I11. 249, 138 H.E. 549 (192%): State v. Skiffrinm,
92 Cenn, 583, 103a. 855 [19i8).

54/ Bection 3 {a} {11) of the Act defines "exthahde"” s mean "any organ~
igation, associstion, or group of perscanes, whether lacerporated or
unineorporated, whioh constltutes, malntains, ot provides 4 morkst
plate or facilities for bringing together purchazars and sellers of
securities , . ." [emphamis aupplles).

59/ For the month of July 1940, the propertlons of odd-let trading o total
trading 1n dually traded securitles on the follewing reglonal exchanges
werat

3'7.9% on Boaton Stock Exchahge

66,9% an Chieago Steek Exchange

%5% {wpprox.] on Cinelmnatl Stock Exchange
74,4% on Cleveland Sicek Exchange

$1,9% on Phiiadalphis Stock Exchange

oo, 1% oh Pittsburgh Stock Exchange
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the raﬁlnnal ex:hnniﬂn alwnys otand. rguGy ta den) in any nunb'r nf ahnruu
less then a round lot, and thls makes Lt possible for the egmall local in-
vestor 1o purchese or sell odd lots of liwted stocks at e}l timas. Thus,

&n odd-lot dealer’s preaence on ths flaer of an exchanfe cpnstitutes a cone
tinuel boldlng cut by the oxchehge and by him that ke i there to do that
kind of business. In that senae, the pdd-lot dsaler is “sollolbing bBua-
ipena", much as the broker or dealer sdvertising himpelf to ds a member of
aoveral exchanges is in affect moliciting business for executlon on such ex-
changes. Simllerly, o dual maeber wheo funotiens both as epeclalist and odd-
lot dsplesr mcllcite buslness Bot ohly in his zapstlty ms an odd-let dealsr,
but slso in hla capacity as s apecialiet. JTn thla conneotlan, 1t aheuld be
noted that the Rule appliea to 3 dusl zmembar whe sots aa "an odd-lat dealer
or specialist™ in dually traded Llesuss.

Prior 1o July 12, 1940, the NYS5E did net attempt to penalize thoee NYGE
wembars who stand on the fleor of the regional exchanges {of which they are
slso members) aw properly autheriged odd-lot deslers or epaclalists ln duslly
tradod lsaues, acd Lln that wvay wolicit odd-lat traapaotione in sueh issues.
Enforcement of the Pule would change that prastices for 1t would subject to
guapencien or expuleion from the NYBE asny NYEE membar who note as & duel
edd-lot dealer or ppecialiast, or otherwiseé publiely dsalz far hls own sc-
count on the fleor of anether exohange, oven though he Lls 2 member of puch
otlier exchange, The Rule tbug would limit the elrcumatances under which acd
the placen whers NYBE members may sollelt buslnsgs pod ia, therefore, a3 rule
in respect of the "manner, method mnd place of molliesiting bunlnnﬁn" withln
tke meaning of Sectien 19 (b) (5}.

It 16 alee appersnt that the Rule ls Lt respect of sucrh matters as "the
fixing of reasonable rates of commisslon, intersst, listing and otber chargea”
within the meaning of subdivisien {9) of EBectlon 19 {b}l. as we have slresdy
lndicated, tha NYSE has contended that the purpcas of ite Rule is 4o pre=
vent the alisged avaslon, by dusl odd-lot.demlers or epeclalista, of the
proviglan of the NYSE constitutlon whkleh prescrlbes minimum commigslon rates,
98/ If that 1s the oblect of the Rule, it ie apperent that the Rule ls
depléned aa a meana of enforcing and lsmplementing the NYSE minlrum-commlselon
Tule and ralates, therefore, to auch matters nas "the flxing of reascmadble
rotes of commiasion, interest, lletlng, snd other cherges™ within the meening
of aubdivision (). '

56/ Indeed, the Chalrman of the NYSE's Spesial Committee on Multiple
Treding indicated that the purposs of the Rule might have bdeen achieved
by amghdment of the NYSE minimum commisslion rule.
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There remsina %o bs eomaldarsd subdivislen {13}, covering rules of

" ap wxchange which deal with "aimller astters™ to thoss saunerated in the
precedling twalve subdlvlslcoos. 51! Congrass st bhave Ilntended, by ualng
the genaral term "siniler mstters®, to brosden the scopw of Section 1g(h)
80 as to inelads rules of an exchange covering metiers other thun theas
specifionlly snumerasied la the first twelve subdiviaicns, 58/ The anly
qualifization Lle that such ™mattars” be similar to those specificnlly
snumeratad, that 1s, that they should be “sopawhat 11&. or bave “a genarsl
likenans®™ to them. B3/

Theres i3 no cacssion for us to mttespt, now, ta deflne the preclse’
Iimita  of eur authority undsr subdivislen {13) of Sactionm 19{b). All of
the first twelve aubdiviesions relsts to practices and mattars on natlcnal
ascuritleon exohanges whioh ars of vital concern to tha exchangea, the publie
inveatar and the nstlensl publle intersst. The Rule, as we have seen, would
Eava asrious adveras offacts upon the investors, upon the reglonal axchangas,
upoen interstate commerce and trade wnd industry. Clearly, the Rule relates
to Telfilur mstiers™ within the msaning of subdivislon (13} of Section

19(b}.

It ia evidant, thersfors, thet there la plensry suthority vested in
this Conmisskon under subdivisions (5], Ig}. {11) =nd {13} af Section 19{h)
to order changes 1a tha Rulse.

izf The NISE urges %that sinca all the subdlviplons wre introduced by thes
words "in respect of such matters az," snd theme words mesn "elmllar
matters,” the phrase "sizllar mattera™ in eubdivisica [13) ia redundent.
Such s conwtruction would render mubdivision (13} mesningless. But,
elepmentary rales of statutory conatruatlon regulre thut, L1 posslble,
effect ahould be Jiven to evory word or clamume used in & ststute, Seoe
NeDonald ve. Thompson, 3O U,S5, 263, 266 (1938); Ginsbarg & Sonz vs,
Popkin, 28% U8, 204, 208 [(1932); Petition of Public National Bank of
Kew York, e U,8, 101, 104 (1928); Nagon v3. Unitad Stoter, 260 U.5.
W4k, 554 {1923}, And we find it poselble to glve full affact to pub-
division {13). In mny evant, ths NYBE ssams to conceds thnt'we have
suthority undar Sectlen 149(b) with respsot to "similer mattsrs”, al-
though the NYSE derivea owur suthority from the introductory words
whils we smphanize subdiviaion (13}.

B8/ Thix cobstructlion is bolstered by the landuage introducing the sub-
divisiocns of Section 19(b}. The suthority af thie Commisslon to
change rules of an sxchangs 1s granted in regard to "such patigre am”™
those sounsrsted in the 13 subdiviglons which follew ilmmedlately after
ths phrase “such natters as.”™ The phrass "such ss” ganeraslly connctes
1ltlustrstlon or suggestion aagd Ltes ude, here, sugdgesta that the
speoificnlly enumarated ltems mre marely illustrative and not sli-
ipeluaive, CF. Beklen Sons! Co. wva, Ricketts, 30 Oh, App. 167, 164
K. B, 4358 {1928); Traders Ins. Co. vs, Dobbins & Ewing, 114 Tean. 227,

85 s, W. 383 (1508),

%g/ Sae Webatar, New Internationel Dictionary,{2¢ ed, 1941)
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UNITED STATES CF AMERICA
BEFORE I'HE SECURITIES!AND. EXCHANGE COMMIBSION

At a regular aeEslon of the Securities and Exchange Commisslon,
reld at lts offlce in the City of Washington, D. €,,
on the 4th day of October, A:. D., 1941,

In the Hatter of

ORDER PURSUANT TO SECTION 19 (b} OF
THE BECURITIES. EXCHANGE ACT OF 1934

THE RULES QF THE REW YORK
STOLK EXCHANGE

File No. 4-28

am FE B4 R TW oy VR

The Commlzgion, on December 12, 1348, having requested the New York
Stock Exchapge, In writing, pursusni to the provisicns of Sectlon ig {v)
of the Securitles Exchange Act of 1934, to "effmet such changea ln 1lta rules
ae that term ip defined by Sectlon 6 {a) {3] of the Act, as may be neces-
sary to make it clear that the rules ef the sxshangde, or thelr enforcament,
aball not prevent any member From gcting as an odd-lot dealer or speclealiat
or ctherwise dealind upon eny other sxchange outelde the City of New York
of which he ia s member™; the presldent of the ¥ew York Stock Exchenge, by
lettor dated December 27, 1540, heving sdvised the Commisslon that puch ex«
change refused to comply with seid reguest; and the Commlsaion heving le-
sued an order for proceedings and natlce of hearing an the question of
altering or supplemsntlng the Rulea of the Hew York Stock Exchenge s pro-
vided by Section 16 {b) of the Securlties Exchange Act of 1834;

Notlee having been duly served upon the New York EStock Fxehanga; hear-
inge having beepn held at which the New York Steck Exchange appeared by
gounsel; and the trisl examiner having flled hiz report; and

The Commlssiop having duly consldarsd the entire record 1n thia pro-
ceeding and the briefa of counsel; having heard oral argument; belng fully
advissd In the premlses; having entered its findings as contalned in the
Findings &nd Opinlen of the Comalssion this day iesued; and having deters
mined that changes Ln the rules of the New York Stock Exechangs pre neces-
S§ary or appropriate for the protection of invesiors and %o Inagra fair ad-
ministration of the Mew York Stock Exchange;

IT I8 ORDERED, pursuant to Sectlon 19 {t1 of the Securities Exchangde
Act of 1934, that Section 8 of Artlele XVI of the Conetltution of tha.Rew
York Stock Exchangs be and it hereby ls altered go o to read ad follows!

"Sec. A, Whepever the Bosrd of Cevernors, by the affirmative voté

. of savgniteen Governors, shall datermire thet a menber or allied mem-
her lg conhected, elther theough a pariner.or otharwise, with ancther
exchangs »r similar organlzatien in the City of New York which permits
dealings in any securitles dealt ln on the Exchande, or denls diractly
or indirectly upon such other exchange or organizetion, or deals pub-
11ciy cubskde the Exchange in sedurltles deslt in on the Exchange,
guch momber or allied member may be suspended. or expelled, aa 4t may
detarmine; EEEE}dgﬂ, howsver, that nothing herein contained ehasll be
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construsd ta prohlibit mny member, allied smember or merber flrm from,
or to penalize mny such firm for, scting an esn odd-lat desler or
apeelalist or stherwiae publlicly dealing far hls or its" own secount
{directly or indirectly through B joint scecunt or sther srrangement)
on shother exchangs, lacstsd outaids. the Clty of Wew York [of which
such member, allisd member »r mamber flrm 1s s member), in securiiles
listed er iruded ob such other sxchange.™:

IT 1B FURTHER ORDERED, that this order shall become effectlve on the
6th duy of Oetelter, 1g41,

Ey the Commimsion.

Francla P, Brageor,
[SRAL!) Sectatary.

———t O ——
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