
The registrant is engaged in distribnting Trusteed Industry Shares througll 
dealere or to  subordinate i ~ ~ v e s t m e r ~ t  trusts whicl~, in t l ~ r n ,  sell monthly deposit 
plans to the public using the proceeds to buy TJ'rt~steeti Industry Shares. The 
trust agreement provides that  the trust shares arc to I x  sold only to the rcgistrant. 
Alt,hough this agrecment fixes the terms as I~etwee~l the trust a ~ i d  tl:e registrant, 
t,he price and conditions of r e ~ a l e  by the registrant are not det~rrnir~cd by the 
trust agreeme~lt. H ~ w e v e r ,  f l l l l  description of the telnls al:d co~~dit icnsupon 
which registrant may r r ~ e l l  tlw sharcs is required hy t h e  Ercuriiit,s .4ct of 1933. 

The admitted cmiisic:ns are the .?axe in each of the thrce regislratici~ statcnlents 
except for a mii:or c;iA'rre~.ce i l l  figurcs. A tliscu:.siull of cne r c g i s t r a t , ! ~ ~ ~  state-
mellt nil1 sr'ff'cc for all. We shall rcfcr 1.articularly to the rc~rcceritatioils made 
in the latest repi+ation stateine~lt. 

l t r m  36 recjl,ires disclrsrlre of 
''the method tip ~r-hic,ll the llricc of t1.c- rertificntrs to Pr old is (nlculatttl, gi\-irlg 
a full statcn!c\r~t of all of t1.v ccml:c.~rcllt p ~ r t s  tl:cl-ccf, itrcll;tli~!p tlmr tu-c.allcti 

to cl i~c~ris  hcrcb cc.~:,cidcrctl, it is ~rrct:..~nry tkc: price at  which tl,rer shares arr 
crcaicti at!d i ~ s ~ ~ c d  liy tke trlist to t1;c rtpistraiit, auri then ccr1 pare tltia with t l ~ e  
price at which tlw registrant. passcs tlrcnl 011 to p~rrcliascrs. 

J3y the terms of the trust srgrcc~nie~lt t l ~ eprice paid 11). the rc+!istra~~t for 'fr~~st.ocd 
111tlustr\-Shares otr any particular clay is based on tllc bid prices ~ I I Ithr  portfolio 
securities held by the trust as of tlie clow of the prrviorit; day's sccr~rities nl:irkets. 
To tlit, aggregate of the securities, valuctl a t  their bid prices, a ~ ~ t l  the cash i l l  thtt 
trust,  ccrtai~l brokcragr fees, t.ascs, a r ~ d  accurnulatcd dividetlds are added, a11d 
this total it: divided by thc ~lurnhcr of sllares of the t,ri~st outst:mding i l l  order to 
dcterniil~c thc price to the registrant of c-ach share. 0 1 1  the other Iinud, the rrgis- 
t r a ~ l t  itself bases t,he pricc a t  which it resells t,llc? share*, not on the hid pricc,s, 
hut on tile previous dafs  closing sale prices of the tnist's portfolio. To the total 
of this valuat.ion plus brokerage n ~ ~ d  tax charges the registrant adds 954 pcrccnt 
thrrcof as its p re in i~~m.  If a fract,ional cent rcsidts from this computa t~ io~~ of the 
rrsale price of the trust shares, t,he registrant charges the twxt full ce t~ t  a11dretains 
this so-called breakage as part of its profits. 

17urthcrxmre, the registrant pt~rports to  a r t  a,s a priucil)al rat,lrc:r than ns an 
agent, not only in selling shares to  othcrs but also in purchasitrp sllares fro111 the 
trust. Because of this fact, rrgistrant call hllv shares from the t,rust in such 
quantities as it desires and tlir~s call take long or short ~~osit'ioris in tlie shares tci its 
own ~ ~ r o f i t .  I t  has been its practice to make delivery approziu~ately 4 days after 
orders are rcceivcd. Since it has also been it,s practice to 1)ny ne\v sharc,s froin the 
t r t ~ s tonly after the close of the iilarket e1r1 cach d a . ~  a t  a rice f i x ~ dby thc ~riarket 
on the preceding day, it has \)ccr~ able to determine wit11 precision the fol!on-ilig 
day's sale and resalr prices and llas I,eetc al)lc to me this knonledge to it,a own 
advatitage. Thus, i f  i t  has taken orders during today for a certain nunlber of 
sharcs itlie prices of which orders are fixed I>>- yestrrday's ~narkets) ,  i t  can detrr- 
niine a t  thc titile set for its purchases from the trildt wlrether toinorrow's prices 
will be lower or higher, since t,otnorron-'s sale and resalt. prices arc fixed by the 
close of today's market. These short positions call l ~ e  nlai~ltainetl for a ~wriod of 
4 days until delivery is reqr~iri-d. Co~iscqurntly, it ha.; I~ecn custolirary for the 
registrant to l ~ n y  less sharcs than its orders call for, wl~rn  t1hc next cla3-'s price 
\?-illhc lower, and, co~~vrrsc~ly,  to 1)11y i l l  antiripatio~l of t!ir nest day's sales 1vhe11 
the price will be higher. 

The evils of this practice are grapllic'ally illnstr,zt,ed by the fact that, otr or 
about Oct'oher 1 or 22, 1937, im~ucdiately after thc severc 111arkr.t break of Octohcr 
19, regist,rnnt bought 190,OOG shares from the t r ~ ~ s i .  ticpresncd prices \\it11a t  
which it covered its cxist,iug short. position a t  a srlbsta~~tial profit. Thus the inis- 
fortulles of the trust and it,s s\iareholdcrs were turned to rc:gistrantJs advantage. 
Registmnt's trading positions Im\-c in fact resultcd in a profit of a p p r o ~ i i ~ ~ a t e l y  
$25,000 for tlle 9 nlonths ended September 30, 1937. Dealers can also take 
similar positions and similar profit:: as a result of itlfor~uatior~on nest clay's 
prices sllpplied by the registratlt. ' Necessarily, thc positio~is tnkcu I,y the regis- 
t,ratrt, and I)?; otliers in distrii)uting the sharcs rtiininish the dollar amounts 1)eing 
paid into the t r ~ ~ s t , ,  since, in effect), inv~s tors  pay t,ht current prices \\.hereas t,he 
t r r~s t  rrcci\.es the lmvest. prices, the registrant keeping the difference. Illdeed 
registrant admits tha t  t,his practice, to the est.ent that  it p rod~~ccs  profits to it 
results in the trust's heing deprived of funds which \ \ -o~~ld otherwise flow t o  it. 

I n  atlswrrinp iten1 36. t11e registrant disclosed only the method of computing 
tlle offeril~g prices and the fixed 9jLpercent premiuin charged by i t  in se l l i~~g  the 



shares. Counsel for the C'ommission contended that  the terrns "service" or "loud- 
ing chargeJ' as used ill item 36 i~~cludeclthe gross profit accruing t o  the regist,rant, 
t h a t  is, t,he differcncc between the amount pi~rclra,sers paid i t  and the amount 
which the t,rust received. &I this theory it was contended a r ~ d  admitted that  the 
regi,~trantshould have disclosed: (1) t,he profits made by taking long and short 
positions: (2) the differerice in the original sale price to i t  of the trust shares 
figured or1 bid prices on t'he underlyil~g sccr~rit,ies and the offering price figured 
011 their closing sales prices; (3) tfhe fact that  registrant also receives 936 percent 
on the difference hetweerl the bid price aud the last sale-price valuaLio~ls of t,lie 
trust sI1ares; atid (1)that  a profit rewltecl to  t,he registrant from fixing the price 
a t  tlrc nest fnll cent when fractions were involved. 

fi-e believe tha t  all of these factors are n~atcrial in determining the load and 
should have been disclosed. 

The regist.rant argued that the long and short po-;itions taken by it were im- 
mat>erial in t,hcir effect on the trust, since when it took a long position on a rising 
ir~arknt the trust received the funds earlier t>l~an i t  otherwise would, and could 
invest the receipts in securities which n-oi~ld rise in direct proportion t o  the regis- 
t'rallt's pair~s. Likewise, it was contended, when tlie registrant took a short 
position, bhc trust did not have thc funds to invest ill the falling market and could 
invtst thcm later a t  the lower prices when payment was rnade. This argnment 
does not t,akc into con<ideration the fact that  the registrant h i ~ y s  the shares after 
the close of the market on the basis of thc market for the previous day, and that  
the trust cannot invest the funds a t  the same prior market priccs which deternlined 
the amount paid b~ tlie registrant. h r thermore ,  the argument disregards the 
t,imc lag between payment to  the trust and suhsequcut purchases by the trust 
for its portfolio, as  well as the inability of the trust t,o take a d ~ a n t a g e  of the daily 
rnarlcct Auct,uat,ions. 

The registrant also argued that  under the terrns of the trust agreement it has 
the right to  take positions. If the registrant's argument is that  the mere fact that  
i t  has the right to  trade in the shares is due notice to shnreholtiers that  i t  is ex- 
erciaing the right, R-e cannot agree. The power to  buy and sell the shares i-: neces- 
sary in order that  the regist,rant may meet its orders, but certificate holdcrs are 
given no notice that  the right would be exercised in order to make trading profits 
In addition t,o the 935-percent premiun~ specifically set forth. S o r  do we believe 
that  the registrant's halancc sheets, which show that  it was t>alcing positions in 
the securities, can cure the failure fully to disclose tlie information as t,o its profits 
required in the answer to item 36. 

I t  may be r~oted tha t  the short positions taken by the registrant involved no 
risk and perfect assurance of gain. The long posit'ions involved only the slight 
risk that, the relatively even demand for shares in the trust would not materialize 
before t,he n~arket. tunied down. 

With respect to  the omission to  state that  the methods of calculat'ing prices for 
the creation and issnnnce of the shares t o  the registrant and for the price a t  which 
i t  resells them were different, the registrant asserted that  both the trust agree- 
ment and the sample makc-up sheet included as exhibit D to the registration 
statement gave notice of ttlc difference. We recognize tha t  i t  may be possible 
for an  investor to  deduce from t,he trust agreement and exhibit D that  this differ- 
ential between the sale and resale prices is a f l~r ther  source of profit to  the regis- 
trant.  However, this disclosure in the exhibits is more than offset b y  the fact 
that  thc answer to  item 36 docs not refer to  the trust agreement a t  all. We have 
oftcn held, and we now reassert, that items niust hc answered in such a way that  
a rea.sonable examination of the particular item of the registration s t a t e n l e ~ ~ t  will 
disclose either by inclusion or appropriate reference the ~~ia te r ia l  fnct,s. ( I n  the 
Mat t e r  of Income Estates qi  America, Inc., 2 S. E. C. - (1937); Securities Act 
Release No. 1480: I n  the Matter  of Underwriters G ~ o u p ,I r ~ c . ,2 S. E. C. - (1938); 
Securit,ies Act Release No. 1653; I n  the Matter  qf Y p r s s  Cadillnc &fines, L f d . ,  2 
S. E. C. - (1939); Securities Act Rcleasc No. 1652. Moreover the answer t o  
item 36, although it does refer to  exhibit D, gives 110 notice that  i t  contains in- 
farniation sho\viii,n a differenc,e in the offerinq and creation prices. Finally, the 
computation of the creat,ion price in exhibit D is labeled "For Truatcc's Fees and 
Deposits." Thns even a close examination of exhibit D might not dixlose to  
an  investor the met,hod of computation by which the price to the regist.rant was 
fixed. 

If an illvestor is not made aware of t,he difference between the and 
offering prices, he could hardly be expected to understand t'hat the registrant has 
been receiving not only a premium equal to  9 5  percent of t'he amount paid into 
the trust but  also 954 percent of the difference hetmecn the bid price and the last 
sale price valnations for t'he trust shares. 



ISVESTRIENT TRUSTS AND INVESTMENT COMPdNIES 

14g~4 s  to the profits from tlie "breakage" on fractional cents resulting from the 
comput'ation of the offering price per share, the registrant asserts that  it.s answer 
to itcill 36 gives iiotice t,liat the pricc is set a t  the nest highest cent .shen fractions 
of a cent are invol~ed.  T11e ansxer t o  it,ein 37 also lilalics the same disclosure. 
However, this is not notice to buyers that  the fraction i~~volved is in fact retained 
bv the registrant as distributor (Yf the sllarrs. A reader of the renistration state- 
1ne11t or '$rospectus might e q ~ ~ a l l y  \veil helirve that the t r r~st  &t,ller than the 
registrant received the t)cncfit of t l ~ e  "breakage." The irivcstor is ent,itled t'o 
have this arnl~iguity expressly resol~ed.  

I n  addition, the registration st,atenient does riot sho~\- that  the offeriug price is 
arbitrarily determined by t,he regist,rar~t ~vitliout any limitatio~is being imposed 
hy t,he trust agreenient,. 

Finally, t,he inatcriality of these practices is amply tlen~onstratcd by the fact 
that the gross prvfit from these four sources of rcgis tra~~t 's  income approximated 
$37,000 for thc first 9 moi~t,lis o f  1937. We, tliercfore, conclude that the almver 
to  iten] 36 is deficic~~t. The discllssion 1111der item 36 anulics ea~lnll\- to the omis- 
sious alleged and adiuittctl i l l  the ansn-er to it,rm 38, ~<l;ich rcquir& a stutcmerit 
of the "servicc~" or "loadi~~g"charge in tenris or a l)crce~~t,age. We, therefore, 
find the on~issior~s in item 38 to be msteriel." 

I t  is allcgrd mid admitt~etl that the \-ario~ls omissio~~sin ansxver to all the above 
itenls arid ill eshihit D are carried oyer into tho pror-pect~~s. However, the regis- 
trant appmrs to  argue that these o~nissiuns arc not mltteria,l, since notice was 
given of additional profits through tlie statement oil page 7 of the prospect,us 
dated IYovemher 29, 1937: 
"There are or may be additional sources of profit. The ditfereircc betwecn tlie 
last sales price of the n~lderlyit~g sec11rit.ies (which est,ablisht:s the offering price) 
and the bid prices ol t,he underlying securities (\vhich is the basis ilpoii which 
new- shares are issued by tlie trustee): The differcr~ce that results when in corn-
putiug t,he daily price a fractional result ~ n a l ~ c s  it necessary t u  set t,he price a t  the 
nest higher ceilt: In the event and to the extent t'liat fees collected hy the t,rustee 
under the trust agreement exceed fees that  are guaranteed and payable to  t,he 
trustee b>-t,he depositor." 
l h i s  state~ne?t,. of course, gives no notice of t,he portion of the load cnl~sed by 
the depositor's taking long or vhort positio~~s. Iusofar as i t  pires notice of t,he 
other oniittrd portions of the load, i t  states them as a p o s ~ i b i l i t , ~rat,her than as a 
certainty. 
Moreover, a further niisleading s ta te ine~~t  in the prospectn.- is alleged and ad- 
mit,ted, naniely, the ;statement, that "estimated net proceeds accruing t,c~ tlie in- 
vc4or (arc) approxirnately 91.3 percent." This figure is rcachcd b y  the wtirnat 
that  the 954 percent p r e ~ n i u n ~  when added to  the basic selling pricc arrrou~its to  
8.7 percent of the total selling price, leaving 91.3 percelit to accrue to  the trust." 
This is not an accurate estinlate of t'he ~ronort ion of the selline nricc which accrucs 
to  the trust, since it, gives no ~ e i g l i ttb the profit's rce.lizeri 6+'th&trnstee thc 
diRcrcr~ces in coinputing the creation and offering prices or from the "breakage" 
or fro111 the long and short positio~is. AS a matter of fact, the percentage of 
registrant's gross profits from t,he tliatribut~iu~~ these shares amoimt,ed to ap- of 
prosinlately 12 percent for the first 9 inont'hs of 1937. Hence, b r ~ t  approximately 

funds act~lally a c c r ~ ~ e d  88 percent of the i~~vestors '  to the trust'. I n  our opinion 
the statement that  91.8 percent of the investors' funds arc estimated to  accrue to  
the trust is n~oterially misleading. The regi,+ant argnes that  the st.atement was 
inadvertently carricd over from the prosl)ectl~s of its ~)redeccssor. This contcn- 
tion carries no weight in a stop order proceeding, since we are merely seeking to  
determine whether the prospectns ii: deficient in fart nud not whether i t  was 
purposely made deficient. -

Finally, it is alleged and admitted t,hat. there is no specific disclosrlre in the 
prospectus that  thc fact that  new shares are created on the basis of hid quotations 
rathcr than closing sales priccs results ill a dimi~iution of the equity of existing 
holders of trust shares. Actually i t  is trnc t'hat f~lrids are paid into the trust 
on tlir basis of figures which are coneistent,ly loner than the prices a t  which 
the equity of each existing sl~areholder in t,he trr~ut,'s investments collld he dupli- 

2 I t  is also alleged and admitted that cxhihit D omits somp of the factors discussed ahow.  We, therefore, 
find that for the reasons heretoiore stated, thr exhihit is likewise deficient. The descriptive titles with 
which registrant has preceded certain of thc price computat.ions are particularly eonlusin: and do not gire
an? n:al notice of the marein of registrant's profits. 

In thc other 2 praqlectuses tho percentages arc stated to hc 90.5 pcrcmt and 91.5 percent. 



cat,ed. The registrant claims that  the diminution is so slight that  i t  is immaterial. 
It is our opinion that  though the dilutiur~ is slight it occurs in the case of the 
creat)ion of each and every share in the trust and should have been disclosed.4 

Since we have found material deficiencies in the registratiou statement and in 
the prospectus, stop orders n i u ~ t  issue unless r e  exercise our discretion to  consider 
the post-effective amcndn~ents in this proceedir~g. The registrant's reasons for 
asking that  vie consider these an~e~ldments ,  t i~clare them effective and dismiss 
thesc proceedings n-cre summarized a t  t,he out,set of this opinion. we should 
further note that  according to the post-effective arnendrnents registrant now 
proposes to forego the profit which resulted from conq)utirig the resale price of the 
shares upon the basis of the closing prices on the previous day's sec~lrities markets. 
011the other hand, registraut does not s t a k  that  it nil1 desibt from trading in the 

with their distribution. Al tho~~ghtrust share> in co~~~iec t iou  it does propose in 
tJhe future to buy shares from the trust only prior to the close of the securities 
markets on the day of purchitse, i t  will nevertheless continue to he in a pos i t io~~ to 
determine wit11 substantial, if not the former precise accllracy what the following 
da,y's sale and resale prices will be. 

r n d e r  the Securities Act of 1933 this Colnmission is not authorized to prevent 
the sale of secc~rities to  the public rnerely b c c a ~ ~ s r  the prices of the securities or 
the profits incident to their distribution may he ~~rireasoriahle or even extort'io~late. 
S o r  is t,lx poner to issue st,op orders dependeut upon t,hc Commission's \-icw of 
the merits or demerits of registered securities. 011the contrary, the statute 
requires no more than full and honest disclosure by tlie registrant of material 
informat,ion 011the basis of which t , l~e investor map form his own judgnlent of 
the regist,ered securities.5 Hence, as~uming full disclosure of the Cacts, neither 
the  clairned right of the rrgistrant to trade in tlie trust shares it1 a rnanner adverse 
to  the t r ~ ~ s t  and its al~areholders nor its et,hics in Laking profit,s a t  their expense is 
rnatcrial to the finding of 11rltrl1e or misleading representations, or the omission 
of required informatiorl, upon which alone a stop order must he based. Rut 
notwithstanding this limitation npo11 the Cornmission's power to issm et'op 
orders, sect,io;~ 8 (c) governing thc amendtneilts which registrant now asks us 
t o  consider does confer a broader duty upon the Commission t o  permit such 
amendlnents to  lxcorne effect,ive only if apparently a c c ~ ~ r a t eand only when 
con-istent with the public interest and the protect,ion of investors." 

The discretion here conferred must be exercised so as to  sfford a real prot.ection 
t o  invesbors through the fnllest possible notice of the deficiencies which we have 
found to exist. in this case. The registrant's undertsking t,o furnish copies of the 
post-effedive amendments, when and if declared effective, and of the amended 
prospect,us t,o its shareholders would not, in our opinion, be comparable to  the 
notice that  would be afforded by stop orders-notice to which the investing public 
is entitled under the Act. I n  the .%fatter of National  Boston Montana  M i n e s  Gorp., 
1 S. E. C. 639, 646 (1936). No assurance has bee11 given t,hat copies of the post- 
effective amendments and the amended prospectus nrould be furnished t,o those 
persons who by reason of t,heir interests in the siibordinate investment trusts 
referred to  above, and more fully described in I n  the Matter of Income Estates of 
rlmerica, Inc.,' are indirectly owners of the Trusteed Industry Shares held in the 
portfolios of these subordirrate trusts. Since these persons purchased their cer- 
tificates on the basis of the prospectus involved in this decision and since the ee- 
curity covered by the registration stntement here considered constit'utes the sole 
asset. underlying their certifica.tes, they are directly concerned with the deficiencies 
in the st,atement and prospectus and in the amendments t,hereto. 

4 -4 material deficiency also exists in item %,as a result of registrant's failure to disc!ose in answer to that 
item that it holds and isnow cxcrcising an opt~on to buy for its own account outstanding shares tendered to 
the trustcc! for liquidation. Item 28 requires a statement of thc terms and conditions upon whlch holders 
of thr  trust shares may terminnto their interests. Failure to state the practice of huving the shares So ten- 
dered for liquidation oprrated, as it admittedly was intended to do, to prevent the trust assets from showing 
redurt,ions as a rcsult of shareholrlcrs' liquidarions. Concomitantly this practice has conccalcd tho ac@al 
<%tent oi liquidarion by shareholders-informatioll which they would he led to helifrc from the reelstratlon 
statement would be disclnsed in the trust's periodic financial statements. 

6 Conlpare see. 3!2, which providrs that "Neither thc fact that a registr~tinn statement for a S ~ C U I $ Y ? ~  
becn filed or is in effect nor the fact that a stop order is not in effect with respect thereto shall be 
held to mean tha t  thr Cornmission has in any way passed upon the merits of, or glven appro\'al to, such 
securitr." 

Scr also S. Rent. No. 47, 7Rd Cong.. 1st st%.. p. 2: "It hap hecn deemed essential to reIrain from lacing
upon any Fedrral agoncy the ,duty of passing judgment upon the soundness of any security." H. Reut. 
No. 85, i3d Cunx., 1st sew., p. 4. 

8 S~ction8 (c) provides: "An anwndment f i l ~ d  after the effective date of the re~istrationstatement, ifsucll 
arnenrlrnmt. upon its face appears to thc Cornmission not to he incomplete or inaccurate in any material 
respcrt. shall hemmpr f f ec~ve  onsuch date as the Commission may dctcrrnino, having dueregard to the  pub-
lic intcrcst and thc protect,~on of invest,ors." 

7 2 S. E .  C. --; (103i)Yccnrities Act Xelcasc S o .  1480. 



The process of distrihut.irlg thcse shares has been and still is a contirrnous one 
and, to a great extent, the shares ultimately are paid for by tlie public in small in- 
stallmeuta. Hence, inasniuch as regist'rant has continued to sell shares s u b s e q r ~ e ~ ~ t  
to  instit,ntion of thcse proceedings, we believe tha t  a declaration of effcctivencss 
of t,he post-effective ainendrnents and tlie cor~sequent dismi~sal of the proceedings 
without issual~ce of stop orders would not. give to those who arc even no^ I311ying 
these sharrs adequate notice of the charact,er and importance of t,he deficiencies 
iu these regist.rat,ioi~ statcnlel~ts. 

Flirthermore, Ive deem it siguificnnt that a stop order has previowly been issued 
against t,his same registrant oil August 2, 1935 (file No. 2-1203, t ~ o t  reported).g 

I n  short, it is onr view that registrar~t's tailure to disclose the practice of trading 
it1 trust shares to the dctrinlcnt of the t r ~ ~ s t  which it nlanages and a t  the cost of its 
shareholders preclr~des the excrci.ye of our discretion in favor of the registrant in 
such a manner as to din~inish that f11ll notice of material deficiencies which is 
given by the issr~ance O F  top order-. 

For t'he foregoing reasons wr have determined not lo  corlsider the post-effective 
anlendlnents filed in thesc prorectli~rgs. C'f. I n  t h e  dlat trr  of Ilnddarn Ijistillcrs 
C'orp., I S. E. C'. 37 (1934) :Q I n  thc  Moltrr  o f  l i i c c m e  Estalrs o f  i i n ~ e r i c a ,Irrc., 
supra;  I n  the mat trr  oJ' Chnusn Gold dlinrs,  2 S. E. C : .  - (1937): Securit,ies Act 
Release KO. 1507. 

A stop order will issne it1 accordance xvith this opinion. 

UNITED STATES O F  AMERICABEFORETHE SECURITIESA N D  EXCHANGE 
COMMISSI~X 

AT A REGULAR SESSION OF THE SECURITIES A?U'D EXCHANGE COMMISSION HELD 
A T  ITS OFFICE I N  THE CITY O F  WASHINGTON, D. C., Oh' THE 25TH D A Y  O F  FEBRUARY, 
A. D .  1938 

In the Matter of T. I. S. kIanagen~ent Corporation. File Nos. 2-1303, 2-2316, 
2-3485 

STOP ORDER 

This matter coining on to  he heard by the Commission on the registration 
statements of T. I. S. Manager~ieut Corporation, after confirnwd telegmphic 
uotice by the Cornrnissio~l to  said registrant that it appears that said regist,ration 
statements incli~de untrue statenrents of nlatcrial facts and omit to  state material 
facts required to he stated t,herein and omit to state material facts necrssary to  
make the statements therein not ~rrislcading; and upon evidence received lipoil t,he 
allegatiot~s made in the notice of h e a r i ~ ~ g  duly served by the Comrnis~ion on said 
registraut, aud the Cornn~issioli tiavit~g duly considered the ~ua t tc r ,  altd finding 
that  said registration statetnents it~clutlt ut~trnc staten~ents of material facts and 
omit to state n~at,erial facts required to be st,ated t,herein and material facts neces- 
sary to  ~na.ke the statements therein not niisleadirrg in items 28, 36, and 38, 
eshit~itD, and in t'he prospectus, all as more fully s r t  forth it1 the Connnission's 
finding of fact and opinion t,l~is day issued, and t,he Co~r~niiasion being nolv fully 
advised in t ' t ~ r  premises. 

I t  is ordcred pursuant to s e c t i o ~ ~  8 (11)of thr  Seci~rit,ies Act of 1938, as amendcd, 
t,hat the effectiveness of the rcgistratiot~ statements filed h y  T. I. S. Management 
Corporation he and the same hereby is sl:sperrdcd. 

Ry direction of the Connniasio~~. 
[SEAL] FRANCISP. BRASSOR,S e c r e l n r ! ~ .  

Mr.  BANE.I (lo not know how long you want me to talk on the 
t)echnical phases. I would rather nnswer questions on t 'l~ern, hecause 
these ;Ire just a few of the more or less t'eclu~ica,l questions which are 
litt,le unde,rstood by t , l ~t'ype of persons t,o whom the security is sold, 
but  they are pr:lct'ices t,hat have a very, very material effect on what t,he 

Amendments correcting t h ~  deficicncies upon ~ h i c h  this order was hased were declared clfectivc Aueust 
9, 1935, pursuant to the last sentence of scction Y (d) and the stup order thcn reascd to hr effective. 

We said a t  page 47 of our opinion in the 1-laddru;~Dislillrrs case: "?iow that the d,eficicncics hare heen 
called forcibly to its attention it hclpcs hy curing them to regain its ri~rht to sell securit~es. hut it should cer- 
tainly not acrlnirr that right under these circumstanct~s when this Commission has thc powcr to transmit 
wncrally to the ~ u h l i c  this c'vidmce of thc registrant's disregard of fundamental tiusiness ethics. * * * 
A nation of inl-estors deserves, a t  least, this slight protection." 
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average person buys as an investment and into which the men of small 
means puts his savings. 

Senator WAGNER. As far as you know, there is 110 law to pre\ ent 
that  sort of inside speculation? 

hfr .  BANE. If you coiiltl get him for stealing or larceny, that is the 
only thing I know of. 

Semtor KAGNEH. There is nothing that the Comnlission can do 
under the present law? 

Alr. BANE. The only tbiug we can do is \ v - l ~ t  we did. Hc failed to 
disclose in his statenlent thnt he had done this arid thitt i t  had been 
a practice. JTe snit1 that i t  was a material fact which he had not 
disclosed and we stopped the sales. 

Senator WAGNER. There are some that are not registered? 
hlr .  BANE. There arr 650, :mtl only 265 are regktered. 
Senator JVAGNEII. Thry i~ re  not required to reg~sterl 
Mr.  B WE. Evidently uot. They are exempt under one of the pro- 

visions of the Secnritieq Act. Some of then1 have not filed with us 
because they are not malting any further sdes.+ 

Senator WAGNER. used tlw word ,i'spons3," I think 1under-
stand what a sponsor is, but nobody has yet used that word in the 
testimony here. I wish you would explain that. 

l l r .  B ~ N E .  Well, a sponsor is one who originates and looks after the 
turst. Really, most sponsors are equivalent to the management of the 
trust. 

Senator WAGNER. Not necessarily? 
Mr. BANE. But  not necessarily. They may sponsor, organize, or 

proinotc the trust, and then make a management contract with others. 
but  they very seldo~n turn that over. They may turn i t  over under 
another name, but they still control it .  

Senntor WAGNER. Of course, underwriters and managements are 
not the same? 

hlr .  BANE. I11 a great many instances-in most instances-they are 
the same person. In  90 percent of the cases they are. 

Senator WAGNER. Theoretically, there is a conflict there? 
Mr.  BANE. Undoubtedly. 
Senator WAGNER.A conflict of interest? 
Mr. BANE. Yes, sir; undoubtedly a conflict of interest. 
Now, I have not taken any of these others up because I did not 

know how much time you wanted to spend on them. 
I thought I made clear in this last case thnt the Securities Act of 

1033 is a disclosure act. We cannot do anything further. We 
cannot regulate that practice whicli I just mentioned. All we can do 
is compel a disclosure of it ,  and if he does not disclose it and we find 
out about i t  we can prevrnt his selling. After it is properly disclosed 
he can continue to sell, and the only effect is the effect that  that 
disclosure may have on the building up of sales resistance. 

Senator WAGNER. The other question that I meant to ask had -
reference to their chayters. Some of the charters of the investment 
trusts are very extensive as to what they nlny do. There is no limi- 
tation that  you can impose upon them under the law? 

Mr. BANE. Nothing but disclosure. 
Senator WAGNER. Outside of the disclosure, you carlnot limit their 

activities, so that they may invest only in ce!tain types of securities or  
engage i11 only certain types of businrss, similar to the regulations 



tha t  we have with regard to other finaricial institutions that  usc or 
rue entrusted with publ~c  money" 

Rlr. B INF. Under notie of thc laws tha t  this Commission adminis- 
trate do they have any regulatory authority over an investment trust. 

Senator H rraaes. I want to ask you tlris. There are 650, I believe, 
that are registered? 

hIr.  BANE.No;  650 :ire still iu existence. 
Senator H C ~ G H E ~ .A r d  some 247 have registered') 
Mr .  B INE. Tmo hundred mid sixty-five have registered. 
Setliltor HI ~r ics .Well, :lssu~ning that there are 3F5, i t  would be 

almost impossible for then1 to regulate tl~erneelves, if they nere so 
mindetl, if thej  tried as :L group, because if some of t lmn tlld not 
cooperate iuicl iollonetl these practices, the others in conlpetition 
with tlrern would not be able to have sdes to compete nit11 them? 

Mr.  B-wr;;.Serintor, great rninds run in the same chnnnels. I was 
jus t  getting ready to say tirut nlauy of the ma~iapements of the better 
inveqtmerlt trabts lrare atlrnittctl thc evil effects of these pr:ictices 
that I have heerr t d k i ~ i g  about here and have said to rile and to others 
freqwntly tha t  they \I-oulcl lilir to get rid of them and, "We will get 
rid of t h ~ mif you rrlake everybody else gct rid of them. We will 
heartily join in :iay movement that  will correct i t  in this itdnstry, 
but we wunot  (lo i t  nlolle and live." 

I think 1 explained t l ~ a t  in the two-price system. Tha t  IS to my 
mind one of the strongest reasons for this bill. The  industry itself- 
rveri the hetter element that  nan t  to correct the evils--cannot (lo it  
:rnd live if the?; do not :dl do i t ,  and you have got to have somc legis- 
lation of this sort to make them all (lo i t .  

I can ~ ~ S C I I S Sa few of the stop-order cases, if you will give me an 
idea of how much longer you will sit. 

Senator W - I G X ~ R .  do riot want to keep Senator Hughes here, L 

because I think he knows more than any of us about the investment 
trust subject. 

Mr. B%NE.\Vould YOU lihe me for a feu- m i n u t e  to refer to some 
stop-order cases-just a few? 

Senator W-ZGNER.Yes. 
Mr.  BANE.T\Te had one concern file with us to sell shares. I think 

they were selling shares of coininon stock. I t  registered with us. 
am going to give xou this to show you that looting is not a11 over. 

This concern registcretl with us and got an effective registration 
statemelrt. Tha t  means that  :is far as was shown from such an invcs- 
t i g n t i o ~ ~:is we co111d nmlie, they r n d e  atlcqunte disclosure. They 
put in the registration stxtcment what they tllirik they c:m sell for a 
year. The Act rcqllires t l ~ a t  t h c ~  file n new plospecti~s if they 
continue to sell : ~ l t r r  13 months. l ye  asLctl the111 about one arrJ we 
got no reply. K t .  seut :in investigator to the headquarters of the 
company t,o find out about i t .  K e  could not locate anybody. We 
found tll:~t tllc li11ldl0~~1 hiid i1np0111ide~1 everything in the ofice for 
h;ii~h rent. 

We went to the t ~ u s t e e  or custot1i:m and we f o u ~ ~ t l  tha t  lie had ceased 
to be SUCJI or  had llantlletl the f1md5 hs t  wmc 6 or 7 rncmths ago. JVe 
found also from him that he hrld also turned over, a s  he had u right 
to do w d e r  the so-called trust agreement, the portfolio of the trust 
to  the officers of the trust, the sponsors of the trust. 

I 



Finally some of those officers were loca td  over a t  40 Exchange 
Place, New York, a'nd from there we traced the portfolio into a 
trading accounl on Wall Street. 

We went iilt'o that trading nccount and found that hhe entire assets 
of the trust-I do not remember just the a n l o u ~ ~ t ~ ,  just a small amount; 
they had. been in ~perat~ion only n short time-$39,000-had been 
lost in ~peculat~ing on the market. 

We turned t'his case over, of course, to the legal division. 
Senat.or WAGNER.You mean they jrlst took t,hat money? 
Mr.  BANE.Thev just took that money. They came down to us, 

registered under tjllc Se~ririt~ies Act, obt,ained an effect,ive registration 
statement, went out and sold, tlo the extent of a,t least $39,000, 
securities to the public,, operating less than a year. Then they took 

i tthat  $39,000, n p p r ~ p r i a t ~ d  to themselves, used i t  in a trading 
account on t,he Street, a,nd lost i t  all. 

That  happmocl since that 1033 Act by a c,ompnny registered under 
the 1933 z4ct, and. there was nothing t8hat, corlld have told us that the 
n i m  was going to take the portfolio. 

Senator WAGNER.There is no difference between thn,t and t,aking 
the money and pla.yirlg the mces, is there? 

Mr. BANE.Sornetirlle,~I t'hinli you have more chance on the races. 
Senator WAGNER.Tt is more fun. 
Mr .  BANE.More fun; yes. 
Senator WAGNER.What happened in t,lwt case? 
Mr.  BANE.We turned that  over to the legal authorities for prose- 

cution. We can d o  not'hing.
Wc 11a.d another. case, m d  this is a sniall an~ount,. I jnst want to 

show you what can be done under this act. I am a g e n t  believer in 
disclosure a.nd publicity, a,nd 1think in most sitnat,ior~s disclosure and 
publicity are about all required. I a.m a believer in the 1933 act and 
the principle on which i t  was founded, bu t  there tire situations and 
there are certain types of prmtices engaged in in certain types of 
situations that publicity won't correct,, and tjhis is one of the types I 
have ill. mind. 

we llnd nnot,l~er concern register wit,ll 11s as an investment tmst  
and obtain an effective registration statement. He sold only a small 
arrmurit of securities--in fact, he sold to but one man, but he sold 
that  one man $3,000 worth, and as I understand the situation, he 
was able t,o get the $3,000 out of this ca'fc operator becar~se he was 
ro@stered with the Government. 

He did not at,tempt to sell any more, because all he needed was to 
buy a farm with the $3,000 or erect a lro~ise.on i t  and begin selling 
patemt medicine, a rd  that is what he did with the entire asset's of 
the trust. 

Those are caws t,hnt are. small. There have been larger ones regis- 
tered with us, but t,hose nre people who, as far rr,s we could tell, had 
made ml adequate and frill disclosure and lmtl got'tm a n  effective' 
regist,ration sta.tement,. Kevertheless, t,o t'he extent that they 11:~l a 
portfolio, the persons I jnst referred to took i t  aft'er t,hcy Elad soltl.the 
securities t,o the public.. 

W'e hacl another concern register with us and i t  represent'ecl in the 
statement i t  filed with us and in t,he prospectus t'hat i t  would pay 
dividends onlv out of profits and in other places used the word "in- 
coille." I t  did not define "income" or "profit's." It l i d  finn.ncia,l 


