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I t  would be necessary to develop a type of regulation which would not violate 
accepted principles of freedom of the press. 

Only a few States now provide for the regulation of investment counselors. 
Furthermore, the experience of these States is of limited value a s  a guide to 
Illinois in devising means of regulation. This is due to the short time during 
which such legislation has been in effect, and to the general absence even in most 
of these States of attempts at  comprehensive regulation. -

APPENDIX 

Statutes relating to investnzent coztnselovs 

n o  stat-
ltes specif- 

Slatr (and citation) ically pro- 
vide for 

regulationf 

No.- -.---. 
No--.---.. 
No.. -..-.. 
Ycs ....... 


Colorado. .................. s o .  ...... 

Connecticut (1937 Supp. to Yes. 

Uen. Stat., ch.q212,,sec.
747d). 

Delaware ................... no.^ ...... 

Florida.. ................... No ....... 

Georgia. ................... No.. ..... 

Idaho. ..............--...--
No.. - ~ 

Illinuis.. ................... 

Indiana-. .................. 

Iowa (letter from State val- 

uation counsd). 

Kansas.. ................... 

Kentucky. ................. 

Louisiana. ................. 

Mairve .................... 

Maryland- ................ 

Massachusetts (letter from 

director of State securities 
division).

Michigan (Public acts of 
1935,No. 37, p. 58 (sec. 9788 
of Comn. Laws): letter 
from one uiembei. of cor-
poration, and securities 
commission). 

Minnesota (letter from State 
commissioner of securi. 
ties). 

.......No. 


No ....... 

No ....... 

No. -.--.. 

KO.. ....-. 
No ........ 

x o ....... 
No ....... 


-..-. 

Yes .....-

No.. ...... 

Nature of regulation (or comment) 

Every person or firm. other than a brokw lor a t torn~yl  acting 
as an investment counsrl must secure a Statc certificate. Ap-
plication must give facts showing good business reputc of 
principal officers and aeents and show they possess experience 
and education qualifying them to act: also the general plan 
of conducting business. Certificates issued if of good hu?l- 
ness repute and qualified, if they have not violated certaln 
laws, and are not about to engage in fraudulent transactions. 
License mag he suspended or revoked. 

Extensive statutory provisions. Require those who engaee in 
business of advising others concerning investments to register 
whether adrice is given directly, by mai!, or through publics!
tions, if advice relates to specific securitles and is given for a 
consideration. Excepted irom regulation are banks, savings 
and loan associations, trust companies, and persons registered 
in State 8s "brokers." lnformation is required concerning 
form of organization, principal officers, their business record 
and expeyrencc, nnture ,and method of conducting busmess, 
any convictions of cnmlnal offenses, and any past denlals or 
suspendons oi licenses relating to securities. Licenses may 
not be issued within 5 gears after conviction,of a criminal 
offense, eto.. and may be refused 11 reason to believe nece,sr;ary 
in order to protect public against fraud. Licenses may be 
withdrawn for false statements in registration, dishonesty, 
giving fraudulent advice. ctc. Annual relristration fers of PriO 
and $3 for agent, plus costs of any investigation. 

( N ~ ~ ~ . - I n v e ~ t m e n tcounselors and their aeonts appear 
to be subject to same type of regulation us are brokers and 
their agents: same forms are used and same fees charged. 
In addition detailed information regarding nature of bnsi- 
ness is required, includine copies of all a~roemrnts with 
clients and copies of recent circulars or puhlicntions. Act 
applies only to c~unsclors acting within or from State.) 

But some discussion of regulation in State and some effort 
by administrative officers to regulate counselors as brokers. 

Any person who for a consideration acts as a connselor and 
advlses the purchase or sale of securities must first obtain 
registration as a dealer in securities (fee ul$100 annually). 

(NOTE.-One of the commissioners in charge pf regulation
writes that he favors licensing and examination of coun- 
selors as such, and not as dealers.) 

But thz securities division a t  the !ast session of the legislature, 
attempted to have a la4passed giving division same regula- 
tory powers with resepot to investment oonnsolors as exist 
concerning brokers and security dealers. 

1 Data obtained through a search of the statutes and by means of questionnaires. 



State (and citation) 

Mississippi.. ............... 

Missouri (letter from com- 

missioner of securi ties). 

Montana .................. 

Nebraska................... 

Nevada .................... 

New Hampshire (Puhlir

Laws, ch. 284, see. 2; also 
letter from State insurance 

New Jersey ................ 

NewMe~ico................ 

New York ................... 


Do stat- 
ltes specif- 
ically pro- Xature of r r~ula t ion  or comment) 

vide for 
.egulation? 

No........ 

No........ But State securities division has taken the position that invest- 


ment counselors should register dealers in securities, since 
in advising clients they are believed to act in some manner 
within the scope of the statutory !definition of dealer. It is 
not known whethor the courts would sustain this position. 

No-. ...... 
Yes....... Law tr:ats sallers of contracts of services or advice relating to 


investments, or sollrrs of memberships in oraanizstions 
purporting to render such services or advice, as dealers in 
securities. Must be licensed as dealer whether services are 
otfered by letter, circular or advertising (annual license of $25 
for counselor and $10 for agents). ppl ica t ion  held 4 weeks 
for investigation, and issued only if person or Erm doemod of 
good repute, finaueial standing, reliability and possessed of 
right to public confidence. Various data may be required, 
including copies of circulars or advertisements. State may 
disapprove i n  advance any advertising, otfering or selling if 
they do not dlsclose pertinent facts or if there is serious finan- 
cial danger to purchaser. License may be revoked for dis- 
honest. deceitful or fraudulent conduct. Banks and trust 
companies are excepted from act. 

NO.. ...... 
NO. - --..-. 
NO. ....... 


..............North Carolina 
 NO.- ...... 
North Dakota .............. No.. ..... 

Ohio- ....................... 

Oklahoma (Okla. Stnt. 

(19311, sol*.4907s amended 
by laws of 1933, p. 265; 
also letter from assistant 
bank examiner). 

15,000 required. Law excepts attorneys who perform such 
services in connection with rxactice ol law and certified 
pubiic accountants who make-analrses or issue r e ~ o r t s  con-/ cernlng securities. 

Oregon.. .................... So.. -..... 

Pennsylvania~.. ........... hTo ....-. 

Rhode Island (Gen. Laws) Yes. ......1 Rccistration RS hroker (aeents as salesmen? is reauired of werv 

(1928). ch. 121. sec. 1: also person who, for a n y  I.onsider&,ionI a & a s ~ i n  investmerk 
letter from securilies com- counselor and advises t , h ~  purchase and sale of sccuritics 

(nnno:.l fee of $25 for broker and $2 for salesmen). Must  beof 
1 good charavte~ . 

(No~~ . - -E f f ec tisrequiremenl of periodic financial state- \ ments to determine s t aud i~g  and responsibility.) 
South Carolina .............. 

South Dakota ............... 

Tennessee. .................. Vo. -. -. 


ment is that some regulation is needed to prevent counselors 
from also actinr as dealers in securities in order to nssure 
unbiased ad~ i ce .  

Ctah ........................ v0.- --..:. 

Vermont.. .................. go-. ...:.. 

Virginia. .................... go --..-.. 

Washinaton. ................ *To.. ......1 

\Vest Virginia .............. vo ........ I 

Wisconqin.. ................. $0.-......
1 
Wyoming.. ................. vo........ 1 


Mr. SCHENIIER.Senator, we promised that we uoultl submit a 
~ n c i u o r a l i t l u i n  oil the constitution:~lity of section 18 ( c l )  of the i l l -

vestment coinpalv bill. We should like to subniit tha t  n i e n i o r a l i d u m  

at the present time. We may n-ant to supplcmcnt it. 
Senator HUGHES(presiding). Very well; it will be admitted. 
(hlemorandum entitled 'bConstitutionality of Section 18 (d) of the 

Investment Company Bill" is as follows :) 

Texas (letter from securities Vo.. 
commissioner). 

.......
 State securities commissioner writes that opinion of his depart- 



MEMORANDUM 
APRIL25, l!M. 

To:  Tbe Securities and Eschange Commission. 
From: The General Coun_sel.. 
R e :  Constitutionality of lsection 1s (d of the inrestment company bill. 

"After 2 years from tile eHeclLve date of this title, the C'o~nn~ission shall, 
upon apglicatioli by the holclrr of any outst:~nding security of a registered 

conipmy, and  r i ~ i ~ y  nlanagement i n v e s t n ~ n ~ t  tipo~l i ts own n~otion, reqliiw 11y -
order that such company, and every other registered investmeut conlpany in the  
same investment cornpang sgstenl, take such steljs a s  are  necessary or :tpl)ro-
priate to  effect a n  equitable redistribution of voting rights a n d  privileges 
among the holders of the o u t s t a ~ ~ d i n g  securities of such conq~any o r  comg;mics'' 
(Section 18 ( d ) ) .  

The power of Congress to achieve this end by the means employed is clear. 

I 

The provision i s  withiu the  power of Chngress to regnlnte interstate cunl-
ruerce. 

The investment industry in almost every 11h:~se of its activities uses the 
mails and interstate commerce. The form of organization aiid the nature of 
the business of an invest~llent conlpi~ny is such that i t  ciIr1n0t help being engaged 
in iuterxtate commerce. National securities exchanges, over-the counter mar-
kets, and the rl~nil?: a re  employed in accumulating trading in  and disposal of 
portfclio securities and in the  distribution of securities of the investment corn- 
pany itself. Investors scattered over the face of the country purchase these 
securities ancl a r e  i11fwAed by fluctuations in their valur. Tho il lvestn~e~it  
practices of such companies direct the flow of capital supj)ly to industries en-
gaged in interstate commerce, o \ w  interstate channels; and by their nccuniula- 
lions of portfolios investment companies mag dominate the policies of interstate 
businesses. The industry i s  well within the scope of the power of Congress 
to regulate I)y the exercise of i t s  plenary control over interstate commerce 
(South. Carolinn v. Gcorgin, 93 U. S. 410). And, in the esercise of that  power 
Congrcss may imldement, by any reasonable regulatory drvire, i t s  policy t o  
protect the welfare of the public (Ha~milton v. l'ientf~c:lti?/Distilleries a d  'tl'clrc-
l~ozc .~eCo., 251 U .  S. 14G, 166, and investors. Electric Romi a ~ dBRurc Co. v. 
S. E. C., 30. U. S. 419). Coligress has  already exercised i t s  po~ver to procure 
:In equital)le redistribution of vc~ting power in  a n  industry subject tt) i ts  ~ ~ l e n a r y  
control over interstate commerce (section 11 ( b )  (2 )  Public Utility Holding 
Company Act of 1935). 

The actirities of invest,nient companies have a direct ancl plwfound effect on 
interstate conlinerce; a i d  the n~ ;u~ i~mla t ions  of insiilcrs i11 inrestrnent com~an ies  

resuIt in loss to investors are, : ~ t  the same time, a direct and heavy burden 
on comnierce. They result in a toll upon the fluw of capital fro111 snvings into 
industry. Congress may remore this hiutlen by reinnring the insul:~tion which 
surronnds insiders. No more direct : ~ n d  re:lsoni~ble devicr for this piirposc: csnn 
be provided for, than the device of ordering, where necessary, equitable redistri- 
bution of voting control. 

The incqnitnble distribntinn of vntili,q rights tends to spread loss and harm 
among investors and to industry. Suc'h being i ts  tendency i t  i s  subjt'ct ro rcgr11:l-
tion by Congress, umdcr i ts power to  regulate interstate commerce (RrooP,u v. 
U .  S . ,  307 U. S .  432). Althongh the ineqiiitable distribution of voting rights 
may not in itst31f iurolve interstate conmerce, if, :IS is  the ewe,  the  maintenancr 
of such in~qn i t ah l r  distribution xffects, or burde~ls  interstate conim~rce, Con- 
gress has  untl011l)tetl power to order A rCdi~trihllti0~1( N o r f h r m  Rccwitics Co. v. 
Uuifcd  States, 193 U .  S.  197 :Mii~iic,sotrr.rot^ C(wn. 230 U .  S .  352: U?iited S f c l t ~ s  
v. Fcrgcr. 250 T j .  8. 195): A'ew YW7i v. Tiriitcd Sta tes ,  267 U .  S. 59'1; Co7orodo v. 
Uititcd Stntrs.  292 U .  R.  522;  N .  L. R. 73. v. J o ~ c sd Lorr!~hli~iRfcel Cory . .  301 U. S .  
1 ;  Snnta Cruz Fruit Puc7;i.ng Co. v. N .  L. R. R.,82 L. Ed. 6 3 ) .  

T h n ~is no doubt tha t  Cbngress, by virtue of i t s  power to regnlate inter- 
s ta te  commerce, could require the compulsory incorporation under Federal law 
of conipnnies desiring to engage in that  commerce.' In  fact  Congress has, i n  

lmatliinn "Federal Inrorporation" (17 RIich. L. R .  64 148 238) : Morawetz "The 
Power of .i!onq~essto Rnnct Federal 1"cotporation Laws :;nd t; Rrg~ l l a t~( 'orpor~~ti~ns"
(26 IIarv. L. R. 667) ; Iielloga, "Federal Incorporations and Control" (20 Yale L. J, 177) : 
Wickersham, "State Control of Foreign Corporations" (19  Yale L. J. 1 ) .  The proposals 
for Federal incorporations and businesses enaaaed in interstate commerce have been 
verr frcquent. For  an excellent historical revue of the proposal, see Department of 
Justice file 146108-163. 



tilt. exercise of its fiscal power, and in the esercise of its power to regulate inter- 
state cdommerce, employed the device of Federal incorporation (JlcCulloch v. 
Zury lnnd ,  4 Wheat. 316;  Pacific R. I<. Rewoval  ccfscu. 115 U. S .  1) .  

In a Federal incwr~~oratio~llaw Congress n~iglit prescribe the various inci- 
dents of votiug privileges to be attached to the \:rrions classes of shares. I11 
such legislation ~t might special!y provitle that all stockholders shall have equal 
or proportionate voting rights.- Congress maj. in the exercise of its le3ser 
power. without resortlug to Federal incorporation, cond~t~on  the use of the mails 
or the channels of interstate commerce with requirerneuts ;~tltlreased to renloving 
burdens from, and fostering that cmirne1w. by rcquirlng an equitable redis-
tribution of voting power (T l igq  Brot11cr.s & J l o ~ ~ e h c c ~ d  United S t c ~ t c s ,280r. 
U. 8. 420; Ntcrj'tord v. W a l / n c e ,258 ti. S .  4%: Chicngo Board o f  ?'rude v, Olsen, 
162 U .  S. 1 ;  T7rrited S ta tcs  v .  Joitrt Trc lnc  .4s~oricit1on, 171 U .  S .  505).  

The doctrine is clear that in the exerc'ise of this power activities mny be 
regulated which do not, of themselvrs, in\-olre iilterst:~te commerce (Hotraton, 
E d TI.'. T R. Go. r .  U i r i t ~ d  h'tatcs (Slirevel~ort case), 2.84 U. S. 342; I3edford 
('tit Stonr Co. r S f o r t c c ~ r t t c l " ~Assorintion. 274 U .  S. 37) .  

II 

The requirement that registered compauies take steps to redistribute eqtli-
tably voting rights does not violate the "clue process" clause of the h'ifth 
a\mtwtlme~lt. 

('ongress, in its regulation of the affairs of businesses engaged in, and tiffect- 
ing interstate commerce, iiiay penetmtt' deeply into their affairs and arrange- 
n~euts  and niake profound changes ther-in. As set forth, the provision relates 
mtvely to the rerlistributio~~of voting power. I t  does not afTwt the extent 
oi' thr sh;mellolder's claim on corporate xssets. Pvt ('ongress has the power, 
in rffecting a valid purpose, to ortler a cornplt,te redistribution of the iuaterixl 
rights of c.orpor:lte sttc'uritic~s, or to order a complete cessation ill the coi~dnct of 
a business.:' I n  Radio  ('oiriurli.snion. v. Xclsott IZl'os. Go.  (289 U .  S. %6), tlie 
Sul~rrlne C'onrt held t1i:lt Congress may delegate nuthority to  delete rndio 
stations as  p r t  of a sche~ne of Federal control over tlie communications 
industry. 'Yhe court said : 

: ~ ~ ~ t h o r i l y"This I)r~r;~tl ( to  grant or revoke licenses) plt~iuly extended to the 
tleletion of existing st;ltior~s if that course was found to be necessary to produce 
~ I I Irquitahlt, ~ w u l t  * * * t l ~ a t  the Congrrlss had the power to give this 
nu;ho13ty 1 , )  tlelctr stations. ill view of tlie l i i~~i tr t l  radio facilities nr:~ilal)le :md the 
confnsion that ~vould result in interferences is noc open to question. Those  w h o  
oprivt<vl  ht'orcr7r~1.$ti+zg stcctiotrs Iwd 110 1'igltt stipcriol' to t h e  exercise of this  
polrcr of  r~yir lot iort .  T h c y  i l ~ c e . s s n r i ~  ~rrcrde t k e i i  investmentn ond their  con-
t r a c t . ~  in. t h e  light o f .  and  subject to ,  this  puranlozrn,t uuthori ty .  7'11.is c m r t  
h u x  Ittid j)'c:cpmr t occ'usion t o  o b s e r ? ~  thrrt the p o i ~ c r  of Cowgress in the regulat ion 

c ~ ~ ~ t i r ~ t e i wof i ~ r f e i . s f n t s  i8 not fet to'ed b!/ the  necessi ty  of nmintoining aaistit~yr 
arrartgcwtc?tts 11-hiclz 11-orrld cvttflirt wi th tlrr cxcwrtion o f  i t s  yol icl~ * * *." 
1 ('itiug c'xses.1 

I n  the rxrrcise of its power over interstate colnnierce Congress may require. 
untltar tllr ilntitrust ]HTT.S the dissolution of State-formed corportltions, and may 
pl ' rwlt  the voting of sc~c.urities w l ~ m  held contrary to an espresserl Ir=.islntiw 
jwlic-y \v i th~nt  violi~ting "(lne process" (.V01'tlter?1 Seourities Co. v. U .  S., 793 U. S. 
197: T.. IS.Y. S t n ~ ~ d a r dOil Co. .  2'21 V. S.1;C. S .  v. d,iitericnn Tobtrcco Go., 221 
T7. S.  l O ( i  : I - .  S. v. 7:ninn Pacific R. Co.,  226 U. S.  61 ; Gortiinwi.tr~l Ins~lraqtce Co.  
v. T-. N.,'259 TT. S .  156). 

Voting rights in corporations are uot "rested rights." Althongh the grnnt- 
iup of equal voting rights to a11 ontstalrtling securits holders will deprive the 
holders of "iusitlers" shnrrs of their c.sc111sive control, no "rested right" will be 

intalien :IW;IS. The wntr:~liaation of c o ~ ~ t r o l  sniall minorities has been nsetl 

" I'roposnls for the mere licensing of rorporations drsirinr to enxage in interstate com- 
merce h a w  made prorisions f o r  rqnal voting rights. Ser. for examplr. the Rora11-
O'Mahonex Bedrral l i crns in~  hill introduced into the Senate of the United States in the 
76th Cmg., 1st sess. (S .  330) see. 68. 

3 Set, Continrntnl ~nnnrnnri Co.  v. T : .  P. (209 V. S. 156). \rIwrc n decree t o  rnforcr rnm- 
pliance with t h ~Sherman and IIepbum Acts compelled bond holders to rxrhannr obliqa- 
tions caonstituting claims against onr large group of assets for separate claims against 
individual parts of such asxrtn. The rourt f in id :  "The pouwr of the  court ~cndcl-the 
Rhrmnnn nntitrnnt lalc' to diawnarrl tlrc l e t t o ,  n)id lcnnl c f f w t  o f  tlre bond8 n71d !Ionrral 
m o r t m w ~  rrndrr the circnmstancen of this cnse in  01~3pr to achieve t h e  purpose of tire lnqc 
w e  cownot qupetion."

4310rri.7 v. Anleriran Pnblic Ut i l i t i es  ('0. (14 Del. rh. I.%. 122 ~ t l .  696). See also 
I n  re P?bnrood Rhoe Covl)or.rrtio?i(192 I?. !)451. 
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for the purpose of manipulation and overreaching. No one has a "vested right" 
in the perpetration of a scheme of distribution of voting privileges which 
permits such practices, and the deprivation of such a "rlglit" is not bubject to  
attack.' 

If Congress finds that the inequitable distribution of voting privllegeb ib a n  
evil reqniring correction, its fintlings will not be disturbed (Norman v. Bnlti-
nlore ctnd Ohro R. R., 294 U. S. 240, 311). If the regulations enacted a r e  reasoil- 
ably adtlressecl to the correction of the evils, they will not violate the "due .. 
process" clause of the fifth amendn~ent. 

"The fifth amendment in the field of Federal activity. and the fourteenth a s  
respects State action, do not prevent governmental regulatioii for the public 
welfare. They merely condition the exertion of the admitted power, by srcurii~g 
that the end shall be accomplished by methods consistent with due procesb, and 
the guarantee of due process as  hus often beell held denfands o?llfr that t l ~ e  lnut 
shall not be zcmreasonaOle, nrbitrarg, @r capvicious and that the means selected 
shall have a real and mhstantiul relation to the object sought to be attained" 
(hTebbiav. A7cw Yo&, 291 U. S. 502, 5%).  

There can be no more reasonable provision for the correction of inequities in 
the distribution of voting power than a requiren~ent that a redistribution shall 
take place. 

1Jmtrd States v. Lozoden (Supreme Court, October 1939) reaffirms the doctrine 
(questionrd in Railroad I2etircnlent Board v. Altor~ Kuilroad Co., 2% U S. 330) 
that Congress has broad discretion, as  against the claim that "due process" has 
been violated, to determiue whether particular types of regulation will promote 
the efficiency of husinesses in interstate commerce. 

The Court in that case, in upholding a condition, Axed by the I. C. C.  to its 
grunt of authority to a railroad to acquire lease control of another road, that the 
ncquiring road provide for those employees who would lose their jobs, status, or 
homes a s  a result of the merger, said : 

"It is said that the statute, a s  we hare construed it, is unconstitutional because 
not within congressional p o w ~ r  to regulate interstate commerce, and is a denial 
of due process. It is true that in Railroad Retirenzetit Board v. Altor~Railroad 
Co. (2% U. S. 330), in declaring the Railroad Retirement Act of June 27. 1934 
(48 Stat. 1283) ,  not to be a valid regulation of interstate commcjrce, i t  was  said. 
ainoug other reasons advanccd to support that conclusion, that a compulsory 
retirement systen~ for railroad employees can hare no relation to the promotion 
of efficiency, economg, or safety of railroad operation. But notwithstanding what 
was said there, and ewtr if we zocre doubtful whether the pal'tieular ptx~r~slons 
rrrade Irrre for the pwtwtiow of C ? I I ~ ~ O ~ I C C Scof~ld haw  the effect =hick we Wa7e 
indicated upon railroad consolidatio~i, and upon t l ~ c  adequacy and eficienfy of the 
railroad tramportatton systcrri, tce corcld m t  see!] that the conr,wrn,sionnl jrtdqnicnt 
that thore aondzti@ns h a w  a rc'lation io the public inte~est  as dc,lined bv t h ~  
atatf~tei x  zcithotit rat~onul bosis." [Italics added.] 

I t  is impossibl~ to contend that "the congressional judgment" that there i.; 
need for an equitable redistribution of voting rights in investment comganies. 
to insure against the immnt~ized and insulated depredations of insiders. and 
to free the securities markets, nirtion-scattered investors and indu*try of the 
bl~rden of losses caused therehy is "mithont rational basis." 

I11 

The provision requiring the equitable distribution of voting rights upon ordw 
of the Cornmission does not coustitute an  unconstitutional delegi~tionof legis-
lative power. 

Any doubt a s  to the validity of the procision as  an "ul~const i t r~~onal  delegation 
of legislative power" to the Commission must stem from a doubt that the 
phrase "equitable distribution of voting rights" poses a sufficier~t standard fo* 
administrative action (Hanlpto~i, Jr .  d Co. v. Vuitcd Btatcs, 276 U. S. 394). " 
The meaning of invalid delegatiou has been distilled iuto the propositilm. 

"That Congress must first ~~ ron~n lgn t e  the primary policy is * * * whilt 
the court has meant when denying the right to delegate powers ~rhich:ire 
'strictly' legislative * * *" (Comment, 31 Mich. L. R. '786. '789). 

6 Cf .  cases ariqing under the "due procebs" clause of the fourteenth nmendnwnt which 
permit the States to  exercise the equivalent pmver to discontinne the  conduct ot ~ W l l ~ c i ~ l l ~  
activities (New Tork ex rel. Lieberman v. V a n  d e  C a w ,  199 TT. S. 3 5 2 ) .  



INVESTMI~XT TRUSTS AND INVESTMENT COMPAKIES 1021 
The contention that administrative whim is given rein under the expressed 

.st:u~~(lardis not well Pounded. If it is true, then reorgauizatiorl courtb have 
beer1 exercising judiciiil tyranny for generations, mid section 2.21 of the Na- 
tional Bankrnptcy Act. as  amended, 'ests i11 the courts the power to exercise 
that tyranny. Corporate history has forged a series of standards which must 
inevitably govern determinatior~s under this section. These are  clear, and well 
understood, and from them the concept of "equitable distribution of voting 
rights" gains weight and meaning. 

The court has recognized vast powers in Congress to vest quasi-legislative 
ant1 quasi-judicial functions in nonlegislative and nonjudicial agencies. The 
c,apacitg of administrative bodies vested with rule-niaking and adjudicative 
1)owcrs to cope with the increasingly coniplex problems of our economy has 
been made possible by the exercise of thcse powers. Standards set to govern 
;~d~ninistrativraction as broad as  "just" suspensions of free importation 
(J'icld v. Clark, 143 C .  S. 649. as broad as  "public interest"; Nem YorL Ccntrul 
Krrrrritieu Co. v. CJ S., 287 U. S. 12; 71. S. v. Lowden ( C .  S. Supreme Court, 
October term, 1939) ; "as public cor~v~nience, interest or necessity required," 

?..Radio Comrnissi~~~cNelvon Bras.. 289 U. S. 266; "reasonable rates," "dis-
crimination," "convenience and necessity," Interrnotcduin Rate Cases, 234 U. S. 
476, 486; Railroad Conrmr~sio)~ v. S o  Pac. Go., 264 U. S. 331, 343, 344; Accnt o. 
U .  S., 266 U. S 127, 130: Colorado v. G. S.,271 U S. 153,  163; C. 6 0. R$ C'o. v. 
U.S., 283 U. S. 33. 42), have been upheld.) 

An administr;~tive agency is frequently piyen power to determine within the 
t e r ~ n sof inore or 1 e ~ s  specific standards, whether individual action, in individual 
cases meets those standards. See New I'orlc Cmtral Sccurilies Co. v. LT. 6'. (287 
TJ. S. 12),where the court, sust:lining a11 order of the Interstate Colnlnerce Com- 
mission, authorizing the Sew York Ceritral Railroad to acquire lease control of 
certain roads, expressly recognized that "' * * the question whether the acqni- 
sitiorr of control * * "will nit1 in * * * securing more efficient transportn- 
tion service is 111~s committed to the judgment of the :tdministrative agency llpull 
the facts developed in the p:lrticular case." Thuq the court will recogniw the 
propriety of the congressional judgment that the Commission proceed to enforce 
the provision hy ortler in the individual case, adapting its requirements as the 
individi~nl case requires. 

The "hot oil" cases (Panama Refircimg Co. v. Ryan 293 U. S. 388), and the 
N. R. A. case (Schcclrter Poultry Corp. v. CuitcJd States, 296 U. S 4951, a re  not 
authority against the provision in question bince it ca~lilot be wid  that the power 
to iletermiue when a ilibtrihuti~t~of ~ot inl :  rights is equitable is the power to 
make an  "arbitrary prescription" of legiblation. Thc holding in these wsrs  must 
nlso be read in terms of later decision<. (See S. L. It. K. v. Ptrirrhlott, 306 C. S. 
601 : ('o)rsolidatrU Edrsotr C o .  v. LV. L. R. B., 305 U. S. 188.) 

The judicial history of the delegation concept has been one of liberality. 
'The has been willing to read standards into ddegativc legislation where 
none has been expressly set out. I n  'tl coi~siileration of section 4 of the "Act 
to Regulate Commerce" (24 Stat. 380, c. 104) which permitted the Interstate 
Commerce Commissiou to impose highrr rntcs for the short than the long haul, 
and iu which no stanclnrds were stated, the court, in preserving the delegation, 
implied that rates were to be keyed to permit the roads to meet competition 
(Iwtrr~~~o~tntczrrrRat r  Caucu, 2 3  U. S. 47) .  

The evils a t  which this hill i u  ainied h%ve been carefully studied and set 
forth by the ('ommission. The Conimissioo's reports and the hearings before the 
cwn~mittee are nltttters of public record. In this framework the standard of 
"ec~~iita1)letlistrihution" of voting privileg~q has a distinct meaning and per- 
upt'cti! c The court will read the standart1 in its setting. 

"111 Nrw York Ctrrtml i3ecwilies Co. v. C .  C .  C'. & St .  L. Ry. Co. (287 U. S. 
12). we pointed out that the phrase 'pnhlic interest' in this section does ]lot 
r r f t r  gniehl ly t o  matterc of public conccrn apart from the public interest in 

ofthe n~:ri~~tenance an adequate rail tmnsportation system; that it is used 
ill n more restricted sense defined by referencar to the purpose of the Trans- 
portation Act of I R 3 ,  of which the sc~ t ion  is a part and nhich, ns had heell 
~ecoqnizetl in earlier opinims of this court, sought through the exerci.se of 
th t~IIPW anthority given to the Comnlission to secure n more i~declnate and 
rfficient trimsport:ttion sghten~." See Ncio fh~gland Drrinio~rn crrnc 1261 U S 
184) :Dnuton-(hose Cr~ch:  Rjt. v. Unitcd States (263 11. S. 456) : Texns 'F Pncbifir 
Rw Co v. G~rlf.  Colorndo d Btrnfa F r  RI/.  Co .  (270  11 S 266, 2 ( ; 7 ) .  "Thrr 
rtstr~ictctl. thr, tfrrn 'pirhlic' iutcwW ns onctl in fhc ntatufc, is ?rot (L 11Ie7.P ~ C I I C ~ ~ I I  
~r.fc,rrnccto public welfare, brct as shozc.11 h u  t h e  context and plirpovc of t h f  act, 
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has direct relatimi t o  adequacy of transportation swuice, to its es$e?ttiul colzdi- 
t i m s  ot econonzy a?Ld e//icic-~tcu, and to appropriute pro.r?iuio?b mid hest IISP of 
transportation facilities." Tcxns v. Uwitetl States (292 U. S. 522. .XU). (Italics
added.) U .  S v. Lowden (U. S. Supreme Court, Ortober term, 1'339). 

Mr. SVHENKER.We also have a short memorandum, which we may 
want to supplement, on the constitutionality of the regulation of 
investment advisers. 

Senator HUGHES(presiding). Very well : that will be admitted. 
(Memorandum entitled "Federal power to regulate investment ad-

visers" is as follows :) 

To : The Securities and Exchange Commission. 
From : The General Counsel. 
R e  Federal power to regulate investstment ndvisers (S. 3580, title 11). 

Title I1 of the bill is addressed to the regulalion of iuvestment advisers. 
An investment adviser is defined a s  a lr6rson "for compensation, ellgages 

in the business of advisiug others, either directly or  through publications or 
writings, a s  to the value of securities or a s  to the advisability of investment in. 
purchasing, or selling securities." Persons who, a s  part  of w regular businpsr, 

orissue securities ii11~11y~es reports are included. The definition cxpresslq' ex-
cllliies I~:lllks, lawyers, accountrtnts, or cnginwrs who l]erform such services 
merely a s  a n  inc i~e l l t  to the practice of their professiol~s. Pnblishers of bona 
lide newspapers or mag:lzines nre also exc11:ded from the defiuition. The Com- 
mission may exempt such other persons a s  are not within the intent of the 
definition (title I, see. 45 ( a )  (161, iucnrgoratrd in title I1 by sec. 203). 

Every prohibition of the titlc is made to dcpc'ntl on :rctu:il use of the nlails 
or facilities of interstate cnrnmerce. 

111vestment atlvisers are  1)rohihitrd from using the niails or  interstate corn-
mwce in c.onnec.tion with their Ilusincss unlrss they register with the ('iunlnis- 
sion. However, u o  ;~dr iser  whtxe clients are all residrnts of the State in 
nrhiclr he has  his principal oltice and is doing business, and who renders no 
service a s  to sccarities track ou natioual exc.haugcs.$, or in orcr-the-vountvr 
markets out of the Sta te  in which 11e is doing business, need not register. 

An adviser mag he denietl r eg i s t r i~ t io~~ ,  or his registration mag he revokrtl or' 
suspended, if hr has  within 1 0  years of the issuance of the ortlw I ~ c n  W I I -  
victed of a crime involving securities transactiorls, inrestment :trlvice, under- 
writing. securities brokerage or (lealing, or in connection with his elnploynlent 
or  :~ffiliation with a n  inveslment compally, bank, or insul.onre company; or  if he 
is nr!der injunction against erlg:\ping in specified activities iuvolving sul)st:tr~- 
tially the same matters;  or has  omitted to s t :~te  iu his ap1)iication the facts 
required to be s ta ted;  or has v'illfnlly made untrue statelnents or material 
omissions tlwrein. 

The hill provic!es further that rrgisteretl investn~ent advisers may not use the 
mails or means or instrument:~litirs of interstate commerce- 

( a )  To make contracts containing provisions for cc~mpensation based on 21 

share  of the capital gain on. or capital appreciation of the client's funds, or  
permitting assignment of the contmct by the adviser ; 

( b )  To employ any device. scheme, etc., to defraud a client or prospective 
client or engage in any tmnsaction, ~ r n c t i c r ,  or course of business which 
defrauds, or  wonld operate to defraud a client, or prospective client ; 

(c) Knowingly to buy or sell to or from a customer a n y  security unless the  
t d r i s r r  is  a member. of a Rialoney Act association :' or 

( d )  If  he is a memher of such a11 association to effect any such tmnstlction 
~ ln l r s slie discloses a t  or before the co1np:etion thereof the capacity in which 
he  I I U S  acted. 

I. I t  i s  re,qtrlatioo of ,itrte,;state ccmnlerce. 
The :ictivitirs of ill\-estment advisers are  within the  power of Congress to 

regnlntr interstate commerce. The investment advisers' business involves, 
11nhit11:lllg uses the facilities of, and p~.ofonndly affects, interstate commerce. 

The bill sets forth, a s  legislative findings (which will be give11 great weight by
the coilrts in a considerntion of the ralidity of the regulation ( B o r d ~ ? ~  Farm 





2Tl1ere ~ ~ o u l d  appear to  he no wasmi fo r  heliering tha t  this legislation ill be plvccclent 
fov rongri=ssional rt'gnlntinn in  other fields which rlo not present the  samp nationnl 1wol1- 
lelns. Thus it is neithnr s:lnrtion noy 1rrec.rtl1-11i frw the  rrgill;ltion of attorneys wll~l. ill 
tll? coorw 'df their rrlntionshil~s with clients. 11x1)- tin11 i t  nc.cessa1.y to  renrlpr i n \ ~ ~ h t n ~ ( ' n t  
o A v i o r ,...... ~ ,  h. 

Tlle definition of in\-est~nent adrisevs in t h ~  p~.ecll~deshill w p ~ ~ s s l y  operntion of this 
legislation as to attorneys. Invcstnient ad\-ice rendered l ~ y  nt t~~l .nrys  is nftcn ~)llrrl! 
incidental t o  the wr~di t ion of lerr;~l srrvirrs.  Acconnts nlwy he hnndled h r  attO~'n~'?-s :is 
firlucinries. s u l ~ j l ~ t  to the  sny~l.visi1111 of prlrl,nte co111'ts or courts trf eqnitr.  ~ ~ ' r ~ ~ ~ l l l ~ l l ~ ~ ? .  
inws tmen t  nd\:ire I . I . I ~ ~ P I T ~1 ) ~ .i i t t n r n e ~ s  is liniitod to insnrin:. t ha t  fiiluriai-ins shall m:llre 
n p  their t rust  accounts in v h p l i : r ~ ~ c e  'with the  r e l e ra l~ t  laws of the .inrisdic.ti~)n. 111 c p l ~  
t:tin States n h ~ , w  livts of " l ~ ~ r a l s "  nrr expressly set forth by stntntc. I'rroin'se to  nn ;lttoI.-
ncy i s  often necessnq- to tho&' n.liose invrhtmcnr ~mlic'y milst hr fmmr4 ~mvsnant  to t l l o i ~  
lists. I t  will he noted tha t  attorneys do not solicit investment ad\-isorp business. rwrelY 
if ever base their fees on the SIICCPSS of an investmrnt :icronnt. and fnr the  most pal't (do 
not pi\-e "investmrnt adr iw" as snch. Theiv ad r i r c  is. in the  Yast rn~.il*tyof i l 1 ~ t ; l l l f ~ t ~ ~ .  
Iin~ited to "lccal advice" a s  t o  n h a t  coulw of in\-estment conduct is p w p w  fn r  I>ersllrl.: in 
rar ions  legal 'statuses. 


