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the State of New York, having a membership of approxi-
mately 23,000 Chinese who reside in or near New York
City (R. 3).

Defendant 1s a echaritable organization, its ohjects, as
set forth in the ecrtificate of mcorporation, heing—

“To amchorate the condition of the Chinese poor
in and about the City of New York.

“To care for and help sick and destitute Chinamen
n dnd nl‘mut the City al=Now \m'n.

“To give adviee pnil e unlary assistanece as re-
qunul £ reoutable ayd deserving Chinamen in and
dnrrut the Uity of New . York.

“And generally to aid and sueeor a'] worthy C‘hmese
who mav he found to he in need of assistance,”

and perforns many Ium-h(-m 1t aid of the Chinese here.
- Detendant aud its menthers, Lut ol eourse, 1ntensely inter-
extcid in all matters refating €9 their mother country.

The Cotumittes was nr'rrmnxnci in October, 1937, for the
f'nllm'. g purposes {0 G)

(i) to nnite the Chinese, community and the vari-
os orpanizations and- *-{Il[l('hE"-u thereof in aiding the
Chinese people. and the-Giovernment of China in their
diffieatties el fo biing :.I_u_:ut roneorted offorts toward
that end; U

(hy Lo amorm the ¢ ]nm-w peaple in New York as to
the true state ol affairs, i Ching, to correct misrepre-
senlialion as Lo =eh e mwfltlmm and affairs and to eom-
bat mizinformation amd [alse propaganda;

e} to solieit and receive funds from members of
the Chinese eomnnities . in New York, New Jersey
and Conneetient and From tho general publie in those
states, Tor transmifial to China for general relief
parposes.  (Halics ours.)

Its members rexide in the Cityv.of New York, are leaders in
the Chinese eonmuunity and scrve voluntarily, having at
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no time received or expected to receive compensation for
their services (R. 6).

Neither the Committee nor any of its members has any
official or contractual connection with the Government or
mzu branch thereof (R. 6). _

In 1937, prior to the orgamezation of the Committee, the
(tovernmment authorized the issuance of the Liberty Bonds
and in 1938 the Government authorized-the issuance of the
Dollar Bonds. - No registration statément pursaant to the
Act as to the Bonds has ever been in- eﬂ'eet (R. 2).

“The Conimittee has from time to. time held mass meet-
ings at whieh iuformation has been given out as to con-
ditions in China and has made reports as to the. results
accomplished by 1t. Through the niedium of sueh mass
mectings, by persounal appeals and hy means of newspaper
advertisenients, the Cononittee h wourged members of
Cliineseé eommminities in New York s, vieinity to purchase
the Bonds (R. G-7). R

In some instances, at the req uemf nf' and for the con-
“venienee of prospective 'i]l‘ll{}hhf‘l'-s nf the Bonds, the Com-
:lllltt{}{} has ieceived funds from prospective purehaanﬂ,
Thas delivered all of sueh funds to. the New York Ageney
of the Bank of China for the ]‘llll(hﬂ‘«l} either of Liberty
Bonds or Dollars Bonlds {orv the aceount of the respective
prospective purchiasers aud has delivered a receipt for
thie funds =0 received 1o the person [rom whom it received
them (R. 7)o To all eases in wihideh dt hins received, funds
the ‘Committee has liled applications in the name and on
liehalf- ol ‘praspective purehasers: for. the purchase of the
“Ronds and ‘has obitained receints’ ['m* ‘the funds dehvered
‘to the Bank (R. 7). The Conmittee Hﬁ% acted as an agent
for the prospective purchasers only to _the extent of deliv-
ering Tunds received from theny to the Bank. TUpon re-
ceipt of applications, whether mnde personally by, or by
the Comuittee for, prospective purchasers, the Bank has
transmitted the funds received by it to ifs Agency in China
with instructions to purchase the Bonds for the aceount of
the prospective purchasers {R. 8).
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Upon receipt of the Bonds, the Bank has delivered them
" to the individual purchaser in aecordance with his name
and address appearing on the Bank’s receipt. The Bank
acts solely as an agent and makes no solicitation of the
purchase of Bonds or for the business involved in trans-
mitting the money for the purch&_se thereof (R. 8).

No charge is made hx the Conmmittee for its services
in connection with receiving funds to be used for the pur-
. chase of Bonds and all such funds are delivered by it to
the Bank for remittance to Chinh, The members of the
Committee receive no compensation, either from the per-
. sons who transmit money or fmln the Bank or from the
. Government or anv-departhient or ageney thereof or from
any other source in connection ulth its activities (R. 9).

The Questi_nn:-" liijmlved

The sole question invelved on“this appeal is whether
Defendant iz an "Lll](f{?l“'ﬂr’ritﬂl"’_Jﬁ'-i_ﬂ'liﬂ the meaning of that
term as defined 1n the Aef.

- The learned (ourt heluw” lma Innperlv answered this
guestion in the nemative (R ‘3:}

A RGUM EN'T

We deem it desirablec 1o point. cul 1o the Court certain
fundamental considerations’ shich wo. helieve the Court -
 should have in mind in mmnimln'r the question presented

by this appeal. . :

- IMirst, thereds and can be ﬁ’lolt'fﬁ:n.r} to prevent the Ga.iiﬂerri-"_'
ment from selling the Ronds 2 Ching. In this case all -
Bonds are sold in China, o

Second, no individual is or cun be prohibited from pur-
chasing Bonds from the Government in China. The facts
in the instant case clearly show that all purehases of Bonds
are made in China by agents of the individual purchasers.
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Third, neither the Defendant nor the Commitice is an
agent in this country of the Government.

Fourth, the activities of the Comumittee in urging others
to buy the Bonds are entirely distinet from its activities
as agent for prospective purchasers and must be %o con-
sidered. These activities must not be confused.

Fifth, all zales of Bonds take place in Chira,
POINT 1 -

Defendant is not an underw.rit.'é:"* within the meaning
" of that term as defined in the Securities Act of 1933.

In this action the Conunission gought to enjoin the
Defendant from certain acts and-practices which are al-
leged to vialate Section H{a) of ik Aet, which reads as

follows :

“Ree. 5. -ia) TUnlese a registration statement is in
effect o to a seeunty, it xhall be unlawful for any
person, directly or indirectly—: :

“{1) to make uze of anv means or instruments of
transportation or conumunication in interstate com-
meree or of -the mails to sell or offer to buy such
security through the use or medivin of any prospectus
o otherwise: or

“E2Y Tt enrry o cause to be carried through the

mails ar o interstate connmerce, by any means or in-

Catrutnents ol transportation, any such sécurity for the
purpose of sale or for 1-|(-*Hh’i'*i‘_\'. -:1ftﬂl‘ sale.”

v

- This fection doex nol apply tn I11] tranaactmnh in un-
registered secarities, certain hpm of transactions heing
exempted from the prolibitions of ihis section by Section
4{1), which provides in part as follows:

“Section 4. The provisions of Section 5 shall not
apply to any of the following transactions:

»{1) Transactions by any person other than an
issuer, underwriter or dealers”
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Sinece it is not elaimed that Defendant is either an issner
or a dealer and since, in faect, it is neither (R. 35), unless
Defendant i1s an “underwriter”, the provisions of Section
5{a) are not applicable to it and the action must fail

TUsed in its technical sense, the term “underwriter” was,
prior to the adoption of the Act, defined to wmean one who
for a conunission undertonk te see that an issue of securi-
ties was disposed of tn the publie at a price and to pur-
chase sucl part of the issune a= might not be taken by the
publie. - Az used=in a popnlar senxe, the term was also
defined loosely to-mean onewlio purchased all of an issue
of securities and resold it for in- own aceount to the public.
In-the technical sense, the unrh writer acted under a eon-
tract or agreement with the i==ner: in the pnpuldr sense,
the underwriter purchased (01 himself and marketed the
_securities for hixz own aceonni In cither sense, the term
nuplied certain rol; m:mailqh hr-mwn tlte undem riter and
the rssner Cne : _

In the llfleI“hﬂ of the tern ulm} 1= contained in See-
tion 2{11) of the Act, hotl ’[!:I_ﬁ-;._’[_l"('?ll_l](‘ﬂ'[ and popular defini-
tions have - been included. Sael éection, insofar as it is
material to the x=ue on this .1[}]’)93]. reads as fﬂllmr

“The term ‘underwrilor’ mf-nh any person- who has
]‘Jlll{"}l"lﬂltl from an i==aer with a view to, or sells
foi an i=ssuer in codmection wilh, the distribution of
any security, or participares nr has adireet ov indirect
]hl.]lli ipation o any schoandeptaking, or pfntlmpatm
ar hies o participatiom in. flw direct or mr]lr{'{*t under-
wriling ol any sueh mnh Tl ll'x”]” "

It is elear in the prese ni r"“ln-( Hu-t Defen{lﬂnt has not

Spurchased Frmne an ssuer with 4 view fo, * * * the
distribittion of any seeurity™; thdt-;n, Defendant is not an
underwriter in the ]]lf.!i.!:lh-l_i"--' ;'mnsé---nt' the term (R, 35).
Nor can there b any contention that it is a person who
“participates or has a ilireet or indircet partieipation in
any such nndertaking, or participates or has a participation
in the direct or indirect underwriting of any snch under-
taking”.
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Accordingly, the only guestion here invelved is whether
Defendant “sells for an isswer in connection with, the dis-
tributien of any security” (italies ours); i. e., is an under-
writer in the technieal sense. The determination of this
(uestion depends in turn on the determination of the ques-
tions (1) whether Defendant “sells”, and (2) if so, whether
it sellx for an issuer”, o - i

A. Defendant’s activities do neot constitute “sales™.

- It must bhe clearly apparent that under any ordinary
definition of the word “sell” Defendant’s activities do not
constitute sales, i

The term *sell” lias heen defined in Seetion
Act as follows: -

9(3) of the

“The term ‘rale,’ *s=oll, ‘offer to sell,’ or ‘offer for
sale’ shall- inelude every cortraet of sale or disposition
of, attempt or offer to dispes: of, or solicitation of an
‘offer-io bun, a security or interost in a seeurity, for
value; except that such terms shall not include pre-
“linninary negotiations or agreeinents between an issner
and any wrlerwriter,”  (ltalies ours.) '

The only poition of the foregoing definition that can have
any application ‘here is the c¢lause “solieitation of an offer
tobuy™, A nere reading of the definition In connection
with the fact= of the case should be enough to eause one
to discard abl other provisions of this seetion,

In the first place, Defendant does not “attempt or offer
to dispose of * % * a secwrity” hecause it has no security
~ to dbispose of either by ownership or by the existence of
any relationship with {he issier.which would permit it to
make =nch disposition, nov, in the second place, does De-
fendant contract to sell or dispose of a security (R. 35).
As the learned Court below savs in its opinion (R. 36):

“The words *attempt or offer to dispose of’ a seeurity
connotes authorilty from the issuer lo eonsummmate the
tranzaction, and in an effort to bring the defendant
within that phase of the definition set forth in Section

2(3) of the Aect the Conunission hegs the guestion in
its veply hriet.”
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Tts aetivities in urging purchasers to buy the Bonds is
purely voluntary on its part and made only on its own
initiative. It 1s neither an agent of the Government nor
of the respective purchasers in o urging. In delivering
funds to the Bank for individual purchasers, Defendant
merely acls as the former's intermediary, doing for the
former what theyv could unquf«-tmvmhh do without in any
wayv violating the Act. S '

Do DLfc-ndnnth a(,tn'rlrn-am nlve “a snlicitatiﬂn.':of an
offer to hay™ . | ' |

Although nt ﬁl*-f blush one It]I‘FJIf perhaps answer “yves”,
since it is mwdisputed that Dfinulmt urges all. Chinese
to buy the Banrls, that i=, asks ﬂn nt to make an offer to buy
thewm, a careful analvsis shows th at 1t ‘'was never contem-
plated that the Aet xhogid h{* =0 hroadly ﬂpplled The
definition of .the form “xale’ ax .lseunssed in H. R. Rep.
No, 83 (73rd Congress, 1:1 .wu'ﬂn,] in whieh it is said:

e term tsale’ or *-r;=11 ix. “defined hroadly. to in-
clude overy n'.rim:mt or el o dispose of a -seeuritj'
for value, Tt weldes within the delinition of ‘sale’ an
offer to hay, therehy preventing dealers from making
nifers to lnn‘ hetween the yieviod of the filing ‘of the
registration statement and. the date upon whieh such
a statement hecomes effectives. Otherwise, the under-
writer, althougl onlv entithed fo aevept auch offers to
buy, altes the efective date ol the registration state-
mient, eondd aecept thei in i nrder of their priority
anel thas hring pressur. tpon deaders, who wish to avail
themn=clves of oo paetienliit secnrity offoring,. to rush
(heir orders 1o buy withoueadegte {rnhulv ation of
e rmtmr of A he secy Itl\ |u FHI, n[Jl el

In {Ii:c:-xl.u.éi'nl;,-' Meetion ui Ilw ‘\rt will lm[}e-:t to st'ﬂ'!-
ties of umlerwriters and 1h-alf*h during the twentyv-day
waiting period, the FPederal “Trade ommission, the Comn-
mission™= peedecessor, in Seeurities Aet of 1933, Telease
No. 10, Noventher 8, 1953, vélerved to the foregoing report
and zaid: a

“This period, savs the }fmws- Report, contemplates
a change fron: methods ot distribution lately in vogue
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which attempted complete sale of an issue sometimes
within one or at most a few days. Such methods prac-
tically compelled distributors, de&lers, and even sales-
men as the priee of partic lpatmn in future issues of the
underwriting house involved, to make commitments
hlindly.

“During the waiting period, as well as prior thereto,
Scetion 5 of the Securities Act makes it unlawfal for
the issuers, underwriters, and dealers (to whose {rans-
actions the Act is wencrally -applicable) to make an
oifer to huy or to sell a cecuutr;—dlwavs remembering
that *sell’ carries within it the eonception expressed
in Seetion 2(3) of an offerto selt or a solicitation to

~buy, The samne gection alzo tinkes it unlawful to trans-
mit any prospectus (ihe central feature of which un-
der Seetion 2§ 10) is the faet that it offers a bEE'ﬂI‘ltV
for =ale) relating to a =ecurity during this period prior
to the effective date of a registration statement. The
purposes of these sections as reiated.to this partienlar
]nnhlmn are obvious. Dealers are nat to be solicited
to buy the seenrity until a Feitration statement is in
eflect; nor are they to offer 1o buy sueh security—an
injunction wade necessary -hy the fact that otherwise
priority of application during the waiting period might
he inade tite hasis for }utuutx of dllﬂtment 3

From the foregoing, it s pallwilx clear that tile m+

L elusion of the clause “wll(ltdtmn ni an offer to bay”

the definition of (he word "=ell” wax meant to prevent the
circutavention of the twenty-day waiting peried provided
by the Aet by the establishieent of ‘priorvities by an under-
wiriter bysed li}H}H ovders nh!dlm-cl hy it from, or submitted
b, dealers prioe to the expir Hmn ni such period.

The {III.JHIIH-.IHH, in il= brivk; 75 able to peint to only
one’ stalement by the tnmluh-«mn in which. the phrase
“solicitation of an offer to by 1= diseussed, that is, an
opinion of Generad Counsel for thf:r (‘onunission contained
in Seenrities Aet of 1933, Releaxe -No. 1256, February 9,
1937. In such opinion, the General Counsel expressed as
his opinwn that the sending of cireulars whieh certain
security dealers proposed to send to holders of “called
honds™ of a corporation fo secure orders for the purchase
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of new dehentures -to be issued by such eorporation and
offering the services of the dealers as “buying agents” to
purchase thein would constitute a “solicitation of an offer
to buv’. _

Although we agree with the opinion of the Commission’s
General Counsel on the facts set forth therein, that opinion
does not apply to the present ease for the reason that in
the opinion those who pmpt}:-{._@l 0 .s_.r;nd_ the circnlars were
dealers and hence within the ht'mi?inn% of the Aet.

Defendant’s. activities do nn‘ ¢m1=-11t11tc solicitations of
offers to huv. ' ‘

B. Defendant is not selling “for an-issuer™.

If it iy assumed lor the purpose-of argument ‘that De-
fendant’s activities in urging ¢ othérs to buyv the Bonds
constitute “uoles”, ])finnf,]anl 1< s ‘LH'ldElWI‘ltGI‘ only if
it sells the Bonds “Tor an izsticr” _

[t seems to us clear that e use bf the phraﬂé “for an
1sser” in conjunction with tiie word “sells” indicates the
intention -of Congress by this definition to define as an

“underwriter” & person who Fell within the meaning of that
term as it was teehnically de nmni prmr to the adoption of
the Act; that i, that an wndervwriter is one who contracted
-with.an issuer torsell to e hublie its seeurities and to
tale up such balunee as wmight not he sold to the public.
This is even wore elear whins it i realized that the clanse
now under consideration ];*-u ___th; {'ﬂrlt'latlv{’* of a clause
defining as underwriters thase who prior to the ddnptmn of
the Avt.fell within the m!mh‘n defirittion ; that 15, persons
who have punrehazed “fron i I‘~‘~‘:1{-l avith a view t{'.u L
the distribution of any seeurity™ o N

Only. those who “sell for ansfasmer” are underwriters.

- Accordingly, as used in the Aet, the terin “underwriter”
mvolves the existenee of o contractual or ageney relation-
ship betlween the issver and the person alleged to be an
underwriter. To hold otherwize would negative the exist-
ence of any exemption under Seetion 4(1).
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The Commission has in effect recognized that such a
relationship must exist. In Matter of Canusa Gold Mines,
Limited, Securities Act of 1933, Relcase No. 1507, July
15, 1937, the Comimission held _that an issuer was liable
under Section 12(1) of the Aect in connection with the sale
of its stock prior to the filing of a registration statement
therefor on the ground that a certain firm of brokers which
" sold sueh stock was an underwriter: thereof. Tt appeared
“that direetors and principal stockholders of the issuer
loaned their stock to the brokers. under an arrangement
providing for the sale thereof to the publie and the remis-
sion ‘to the issuer of 23¢ per share: from the proceeds of
_such sale. The Commission disenssed the evidence at length
"and held that. it had heen established that such transaction
- had taken place with ful! knowledge.of the issuer and as
part of an arrangement hetween th;-issuer, its steekholders
and the brokers. The Conunissiop Leid that the stock was
sold “for” the issuer, that the hrokers avere in fact agents
of the issuer and hence that they were underwriters of the
' stoﬁh The Canumssion gaid: -~ )

“An “underwriter’ 1s deﬁned bv ‘hct]rm 2(11) of the
Seenrities Act nf 1933 as ‘anv.person who * * . * sells
for: an issuer in connecction witly the distribution of
any security, ror partieipates. or has a direet or in-

' dlle{‘t ]]H]h{*lpdtlﬂn in any sneli undertaking * = .
Tt is elear that the sales by Ontlook Tnvestments, Litd.
of stoek loaned to it by the ofticers, directors and stock-
holders of the registrant punuant ‘to a tripartite un-
(leutﬂmlm:r lwtu een these: persons, the underwriter
and the jskuer constituted sales-‘{or* the tssner, Canusa

Gold Mines Limited in {*(H‘H]H‘tlf}l’l with the dlqtrlbu-
tion of its stock,  The fact'that *25¢ per share of the
procecids of all sueh sales was paid direct to the regis-
trant ov apphed to 1ts secount 1s eonclusive that Out-
look Tnvestinents, Ltd. was aeting for the registrant
in sclling the loaned shares. - Thﬂefﬂre, there can be
no gucstion that this distribution of the borrowed stock
through the matls and in inferstate commerce was ef-
fected by Outlock Investiments, Ltd, as an agent for
the registran! and hence with respect to these bor-
rowed shaves f was an ‘underwriter’ as defined in the
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Act. TUnless some exemption under Section 3 of the
Aect is applicable to the securities sold, all transactions
by an underwriter are subject to the registration re-
guirements of Section 5(a) of the Securities Aet. "No
such exemption is elained in this case. Accordingly,
all sales thus made hv Outlook Investments, Ltd., di-
rectlv and indirectly, through the mails or by the use
of instrumentalities of interstate or foreign commerce
seem to lave heen in. direet. violation of Seetion
S(a)(1) of the Aect. Likewise the dehvery of shares
through these meuans for the purpose of sales or after
gale would appear to have wielated Seetion S(a)(2),
These transactions aceordingly resulted in civil la-
- hilities nnder Section 12{1), of the Act. Since these
sales were effected for the henefit of, and under an
arrangenient with, the i=suar who reeeivd 25¢ per share
sold, 1t 1z ouwr opinion that the ¢ivil hahlities thus
created mayv extond to the ssuer.” " {Italies ours.}

This states the law as woe helieve it to he, namely, that
to he an underwriter one iunsi-act “for an issoer”; that
i%, as an agent of the is=uer, .

In the present case, Pefendant has no contractual or
agency- or other. relations with -the Government or any
of the latter's agencies (13, 35).. . .

Under these circumstances, the learned Court below
properly held that Defendant ‘is not an underwriter and,
hence, that no injunction shoull be issued (R, 37).

The faet that Delendant assists porospective purchasers
of 1lie Bands= in ke !Ll]i]{:!?w'_'.l'.fﬁ-lﬂ.: :tii{? Bank and executing
applications tor the porehnse of-Bonds does’ not ehange
Defendant’s. status in any '_‘jﬂ_’El_"_n_';_-f:-___'_"fmiiH the Comntission
concedes (15, 11).. 1 is doing wierély what such parchas-
ers could  unguestionubly dé- themselves without. falling
within the prohibitions of the Adt. -

Since Detendant is not an nnderwriter, it has the right
of any individual to express its opinion concerning, and
to urge the purchase of, the Donds, Congress never in-
tended the result for whicli the Conunission contends,
namely, that a person who neither hag any connection with
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an issuer nor sells for his own account is nevertheless
an underwriter because such person urges others to pur-
chase from the issuer the latter’s securities.

The Act eclearlv was intended to apply to persons who
are “underwriters” as that term was defined either techni-
ar:a;ll:i,r or.popularly at the time of the adoption of the Aect.

. - Defendant is not an underwriter under that defirition or

under the definition contained in the Aet. To so find would
result in the emasculation of the E'\E'l‘l'lptl(}ﬂs provided in
Sectinon 4(1). :

POINT II

- The Commission in its brief: has utterl}' fmled in ‘its
_attempt to show that, on the facts stated in the complaint,
.- Defendant is in any way vmlatmg the provisions of the

Act.

in considering the arguments made by the Commission
- .the Court should have in mind the fundamental factors set
forth ahove {supra, 4.3). L :

The. Cominigsion’s arguments- ste in essence that there -
is a sale or delivery after sale; that Defendant is not ex-
empt under Section 4(1) of the :Aet becanse (a) Defend-
ant’s aets are a part of a “transaction by an issuer”, and
. {b} that Defendant 1s an underwriter because-it sells “for
the Lenefif. of the issner” (italiés’ours); that Defendant
should he enjoined hecause it ix aiding and abetting a vio-
Jatien of the Securities Aet; andthat injnnctime relief
. rather than recourse to :hpiomatlc channels is the proper’
remedy, LA

One argument made by the Cmmmssmn 1s worthy of
some notice; that is, that a decision adverse to the Com-
mission’s contentions “would set a precedent which would
be equaily available to Germany, Italy or Japan” (B. 6)*
and would open the way “for violations by other persons
with less worthy metives” (B. 26). This argument is fur-

¥ References to the Commission's brief are noted a5 “B".
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ther elaborated at page 21 of its hrief. We earnestly sub-
mit that, although this argument might have some merit
under certain conditions, it is of little weight today. The
Tnited States has a veryv effective weapon against the
sales of Gernman and Italian securities by its restrietions
on the use of foreign exchange in connection with those
countries. This restriction eould also be applied to Japan
in case of necessity, For thiz rcaszon, we believe the argu-
ment of the Connnixsion s-;h(ml(l '.i_un‘e very little weight.

A. Tlu: Commission MI&SlHtEE aml lllﬁturtﬁ the facls.

Although the facts alleged in thr complaint and admltted
hy the answer were hused upen a'statement of facts agreed
to by counsel for the (.,DI'I]]I'IIE'}.‘-I'[E!:]-J:..:]TH.] for Defendant, we
find 1t neceszary hefore disenssing the lommission’s argu-
ments to point out to the Court s¢rious misstateinents and
distortions of the facs u.lu:ir W I:L! ieve must have been
inadvertent.

Althongh the record clearly states (I3, ] that—

“Neither-the (mmmttr'n nm any of its members has
anv oflicial or eontraciuni fnrmwtmn with the govern-
ment of the Republic of L hma B¥ any hianch thereai "

it is stated in the [r;|||1111-=~1r:-n = brel (B0 4) that:

"I odues wnl appear Hm." the Committee or any of
its anentbers have anyoollieial or conlractual connee- -
tion with the. Ltepablic. ol (hlml or any branch there-
of? (1L 6). 7 (ltadies mn- }

-~ Thiz statenrent IIH|Ii11*‘-.-HIE]+ clnuht upon this matter
where no donbt enn exist, ' | - _
The statement (8. ) that -Tj'r_i'l"mulnnt “has heen the
medinm through- whw} “ honds * * have heen
sold to rvesidents * “ %7 aml the statement (B, 17) that
the Ponds arc heing sold to vesidents of the United States
“throogh the inedium of this Defendant” are entirely un-
supported by the facts set forth in the complaint and ad-
mitted hy the answer. No sales are made by or “through

=
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the mediuin of” the Defendant. The sale is made by the
Government in China. Defendant, on the one hand, urges
the Chinese in general to purchase the Bonds and, on the
other, at their reguest, acts as agent for individual pur-
chasers in delivering funds to the Bank.

On the admnitted facts, the *-t'ltement (B. 4) that De-
fendant has uzed or caused to be nsed the mails “in deliv-
ering these securities after sale to *e-1d{=nta of the United
States” is wholly unfounded. - _,Ehe_._adm_lt.ted facts show
clearly. that Defendant has no egntrol whiatsoever over the
ntethods used for the delivery af the “Bonds, that being
solely in thig contvnl.of the purchaser's agent in China. We
.do not coneede that Defendant has in"any wav eaused the
mails to be used in the dehvery of the Bonds after sale.

The statement (B, 7-8) that ©° " 7 as a result of jts
d(‘t]?ltlt‘“-; it has recoived orders * S 3w eouteaty to the
fact. Individual purchasers lace ¢ rfﬂ'md funds to De-
fendant as their agent with divec fmnh' «-deliver such funds
to the Bank and to excents 11|}ph(¢1tmn- ot their hehalf
for the transmission ol sucl l“lt]“ tr: (hml for-the pur-
chaze of Dond= there, RN

The admitted facts de not ju::ti‘l"-}_' -ﬂhli?"::i-_‘l atement (B, 14)
fhat “in the final analysis the’ defondant is distributing
securitios for the benefit of the sxuer”. Tt does not dis-
tribute uny securities. The Temed Coari helow so found,
tating (R, 30} e .

“he deserilod aetivities of !lw ilf Ic-mI ant. t’|{“'ll 3%

Ceviahlish that deleadant e SHU contract of sale and

SR esiridieliog o} a sec ’Hf.{:_ 1]1.11“*} OIS }

wa e Ay

e arloatiod facts refuie thro » ~1,1tf=mr-nt 1. u} that
“rliere Is o onooosenarate and tilatmn tansaction earried
theough by the defendant; its <elicitatiim moreiv initiates
a transaction o he eomploted b 4he Republie of Clhina®,
Clenrly, on the facts stated, Defendunt’s aetion in urging
the purcha=e of Donds is entirely “separate and distinet
from the submequent action taken by individual purchas-
ers or by Defendant for them.  As lor initiating the trans-
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action, the actual facts are that the individual purchasers
initiate the purchasc of the Bonds for their own reasons
whieh may or may not he based upon Defendant’s appeals.
Defandant’s action in urging the purchase of Bonds is
entirelv independent of the action of the individual pur-
chasers in determining whether they should buy the Bonds.
The statement that {(B. 20).*the defendant induces the
purchase of Bonds from the Chinese Government and
causes the transniittal of tlie vhtire purchase price to the
issper” is enhively 1111:-:11]1}11’11-'1;:;;1' L the faets stated. On
such -facts it is impossihle to state what causes the indi-
vidual purchasers to make sich purchases. Could it not
be that thev desited to help théir mother country regardless
of Defendant’s appenls?  (onfd it not be that Defendant’s
appeals are nathing morve thaio the appeals whicl each
Chinese feels iw hisx heart? An'the foregoing statement the
Commission confuszes the two actious taken by, Defendant,
namely, (1) urging the purchase of the Bonds, and (2)
acting as agent ior individual purchasers, Of course, De-
{endant muxt, as.agent for individual purchasers, cause
the transnnttal of all Fonds '_-r'pf-_eived h¥ it to China. We
are. sure-that the Commission will not -contend that an
individual purchaser could not'io this himself.
The-('onnniscion’s arguments (B. 20) as to the realities
of the sitnation are wholly unfounded. Far from being the
realities of the situation, the arzuwments made by the Com-
inission are nothing more than. figments of its imagination
devised:for the purpoxe of-fupporting an unsupportable
argument... These. statementstiare a perfect example of
" the Conmnission’s atteinpt to'confmse the Court hy confusing
the facts.: . The Commnuzsion eoncedes that, in determining
whether Defendant is an underwriter and hence subjeet
to the - Act, the only activilies to he considered are its
aetivities in urging the purchase of the Bonds (R. 35).
"The Commission concedes that Defendant’s activities as
agent for purchasers has no hearing on this point (B. 11).
It may he true that the Bouds are heing purchased by



17

residents of the United States, but-such purchase is made
in China by the purchaser’s agent and Defendant has noth-
ing to do with the distribution of these Bonds.

The statement (B. 206) that “it is the agency primarily
respﬂnsihle: for the distribution of Chinese bonds in this
area’” is an illustration of the -distortion of the facts to
which the Commission has f'c:und 1t necessary to resort in

order to justify its position,

B.. Defendant.is eniilled 1e the e‘cempllun provided hy Sec-
vion 4{1). .

In Points T and II of its I:-rief,'.‘ﬂ;e Commission attempts -
to show that Defendant is not entitled to the exemption
set forth in Section 4({1} of the-Act on the ground that.
it is participating in 2 “tmnsact’ion by an issuer” and 15
an “underwriter”, : :

In Point I of ity hrief, the Cmmurqmn argues that De-..
fendant is “selling” the Ronds and is causing them to be
delivered after sale by means of. the mails, What we have
said in Point I, we think, effectively answers the Commis-
sion's argument {(B. 7-11) that"Defendant’s activities in .-
. urging the purchase of Bonds constitute a “sale” as- that.
terni-is defined 1n the Aet. We must point out, however,
that the Connnission, in its argument, eonfuses these ae-
tivities with Defendant™ activities in delivering funds to
the Bank as agent for varions individual purchasers.

Contrary to. the statement (B.7) that Defendant claims
that it -has been acting as agent-for purchasers in the .

“Tinited . States and that it eannot, therefore, be selling -

seeurities, Defendant makes no-such elaim insofar as .its
aetivities in-urging the purehase of Bonds are concerned.
Clearly, Defendant acts solely for itself, just as any indi-
vidual might aet. - In these activities it is not aeting as
agent or in any other capaeity for the Government to any
greater extent than any individual interested in the affairs
of his mother country would act ner is it acting as agent
for its members except insofar as they approve of such
activities,
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Defendant does contend, however, that its activities on
behalf of purchasers of the Bonds are solely the aetivities
that anv agent would perform for his principal.

The Commission attempts by indirection to argue that
Defendant has caused to be delivered after sale unregis-
tered securitiex by wmeans of the mails. Defendant has
absolutelv nothing to do with the delivery of the Bonds
after sale. The sale ix made in China and the delivery {o
the purchaser takes place in China at the time of delivery
to the purchazer’s agent in China. Thereafter the use of
the mails is caused by the purchaser’s agent, Defendant
certainly can have no mntml over the use of the mails at
that time, o

The Commizzion grossly um!m tates the facts in its cita-
tion of Securitics aud Erclinige (’mmms.&mn v. Starmont,

31°F, Supp. 2o+ 1 Kd. Wash, N I) 1940). In addition to
the fact that the persons were held fo ‘be “issuers”, the
Counrt found that the instrunent signed by the members
of the. public in accordancewith the so-called “requests”
was more than an indication of assent. . It was an actual
subseripfion to the stock "md h{-nce ’rhere was a sale of a
seeurity, :

Securities and Frehange ( OIHIHISSION V., Tﬂﬂ‘" 15 F. Supp.
"313 (8. DL N. YL, 103GY, 8T TP (2d) 136 (C. C. A. 2, 1937},

2 F. Supp. 602 f‘w D. N. Y. 1938), cited by the CDI‘HI‘I’II‘S*
sion (B. 9}, is elearly nat in point hecausp the persons en-
joined in that ease were cledarly acling as agents for those
engaged in the 2ale of the seeurities, ,

We have already diseussed {supra, 9-10) the opinion
of the Commission’s Ge:mrdl {mmu.l referred to by the
Commnission (B, 10). :

We think that far From f(;nﬁhlng tho mch a5 Enntended'
hy the Commission (13, [1).th learned Court below in his
opinion (1. 36) demons hut(h- i mmpletl}' undPratandmg of
the facte,

What we have said in Point | hereof effectively refutes
the argument made by the Commission under heading B
of Point IT of its brief in support of its contention that
Defendant 1s an “underwriter”.



The only argument worthy of notice which we have not
touched on is the argument that the phrase “for the issuer”
should be construed to mean “for the beneft of the issuer”,
Although the fallacy of this appears on its face, we wish to
point out to the Court the highly illogical and strange re-
sults which would arise from any such construction.

In this very ease, the Comunission contends {B. 25.26)
that, despite the adinitted facts that Defendant is in no con-
tractual, agency or other relationship with the Government,
Defendant, nevertheless, can, on hehalf of the Government,
file a registration statement. The absurdity of this is ap-
parent for not only might the Government be wholly un-
willing that a registration statement be filed but the De-
fendant .itself is not in a position-to obtain the necessary
information recquired in the registration statement. The
Court below reeognized this, stating in its opinion (R. 37):

“Since the defendant is not an underwriter or an
agent it has no authority to do so.”

The Commission has pointed ont-(b. 2.3} that the whole
purpose of the Statute is to afford “protection to the
investing publie simply by requiring publicity of the
material facts and circumstances concerning securities
publiely offered” and that the Lmnnuaamn s “sole funetion
in_the registration process is ¢~ require that aceurate
information 1s made available. tn IJP[HGII& tu ‘whom se-
eurities are offered”. '

The argument of {he Commission would lead to the
ahsurd and illogieal conclusion. that.any person conld make
himself an underwriter for any Lﬂrpmatmn ar government
and under the provisions of the Aet hind such curporatmn
or- such - government without the- consent, and, in faet,
against the wishes, of such eérporation or government

The Comimission argues (1. 18)-that the principal differ-
ence between Defendant’s activities and those of--an ordi-
nary underwriter is that Defendant’s activities “are moti-
vated by patriotism rather than by profit, and its servieces
are contributed voluntarily”. ke real difference between
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Defendant and an ordinary underwrilter is that the laiter
15 an agent of the issuer. -Befendant is not an agent of the
Government,

The Commiscgion’s argument (B. 19), hased on the legis-
lative liustory of Section 2(11), is not justified by a com-
parison of the definitions. Such a comparison merely
shows an intention that the elemnent of compensation should
‘not he necexzary. - It does not, however, negative the neces-
sity that there shounld he an agency rplatmn This i1s not
only c¢lear from the Act hut is enncedpd hy the Commission
when it states (B. 19) that the tmm was meant to include
all persons who sell for an issuér, : '

It seems to us alxo that 11101]19: reason for the changes :
- made way that the earlier d{*hmhfm might not cover persons
" who bhought an issue of aeeulltwa and resold such i lssue for

their own aceount, e

In Point 10 and I1-A. the (-.-"h‘iﬁhii"ssion'_'a;i'gues that the
Act was designed primmarnly te- deal with the problem of
“distributiorn” of securities; that the exemptions set forth
in 4{1) were not intended to provide an Eken]ptinn to any
" party “engaged ‘in the initia) distribution of securities”;
that the sale of Jonds hy the Government is a “distribu-
tion”-of securities; that “Defondant is distributing seeuri-:
ties; and that defendant’s activities are a part of”" a trans-
action hy an “issuer” and, accordingly, are not exempt
under Section 4(1). It argues that there is a single trans-
action and that the exemption provided by Section. 4(1)
- does not apply to “component parts” of sneh transaction.

Although- thix arguneat is extremely ingenious, we be- . -

lieve that its fallaey ix apparent o1 its face. The fallacy of
--the argament :is more cleariw: 1ppahent when we consider
“the facts. - The Government™-is not’violating anv. law. in -
- selling-its Bends.in China to the prirchaser’s agent there.
Deféndant, in urging others. fo.purchase the Bonds, does
not in any-way repreesnt thie Governmeni. Defendant’s
action is entirely distinet from the aection of individual
purchasers in purchasing the Bonds. The latter initiate
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such purchases. Defendant’s activities are entirely outside
the transaction between the Gnvemm&nt and the purchasers
of Bonds.

Even if this were not true, the Commission attempts by
its argument to limit the exemptions which are clearly set
forth in Section 4(1). That section provides specifically
that transactions by any person other than an “issuer,
underwriter or dealer” are exempt.” The language is per-
fectly clear and is not susceptible of any such strained con-
struction as the Commission tries to give it (R. 38).

We do not hesitate to concedé that the Courts and the
- Commission are correct in hnldmg repreqentatwes, agents
- and employees amenable to the Act -But in the present
_ease Defendant is not a representative, agent or employee

of the (iovernment. The- cases: mted hy the Commission, -
therefore, have no hearing. o

The Comniission refers to the’ i'ac'f that it has in ecertain
cases obtained eonsent injunctioss in connection with the
sale of the Bonds and makes the-siatmrent-that the defend-
ants in such eases “were In the same position as the de-
fendant in this case”. e are-sure that this statement
must -have heen made inadvertently by the Commission
‘because that is not the fact. In'all of such cases, it was
apparent that there was a certain:relationship between the
Government’s representatives in this country and the per-
‘sons enjoined from which it eoéuld be inferred that the
lIatter were acting as agents of the Government and _hence
conld be held- to be “underwriters’.. We reiterate that in
“the present case Defendant acts pnreh voluntariiy and has
no guthority to aet for the Guvemment here. '

- €. Defendant. is ‘not *“aiding and -abellmg a violatioh of the
Securities Aet. L

In Point-111 of its brief, the Commission arghes that the
Defendant should be enjoined as one who is aiding and
ahetting a violation of the Aet. The Commission states
(B. 21) “it is clear beyond doubt that the Chinese Govern-
ment itself is {ransmitting or eaunsing to be transmitted to
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the United States unregistered securities issned by 1it”. Not
enly is this not clear, but it is entirely contrary to the faet.
The Chinese Government sells the Bonds in China to the
parchaser’s agent in China. After the sale.of the Bonds,
the Government has no control over the disposition made
of the Bonds hy {he purchaser’s agent. In faet, it is imma-
terial to the Government whethér the purchaser allows his
agent to retain the Bonds in China or directs his agent to
send them to hin: in the United States. . :

Furthermore, the Government, on the admitted faets,
does not carrv. on in this country any aetivities in eonnee-
tion with the sale of the Bonds. . L

Accordingly, the (iovernment in no way violates the
Act. If there iz no violation of the Act on the part of the
(Government, 1. e., the principdl, then 1t is clear that the
eases cited -hv the Coemmission under Point ITT have no
hearing on the case. Asa mnt*pr of fact, we do not dispute
the holdings of those ecases. . .- : L

As we have pointed out, the argument under this. pmnt
is hased on the fallacionx assumption that the Government
i« violating the Aet.  Ax we have shown, this is not the
case, ' :

I}. .An injunction against Defendunt is not only not Lhe proper .
remedy bul would be hizhly improper. _

In Peoint IV of its hriel, the:Commission, referring to a
statement wade by the learned Court below in its opinton
(R. 37), argues that the et authorizes injunetive relief
against Defendant bhe L'tlllne" it- ts the agency primarﬂ}
reapnnﬂihle for the {ll'-»fllhuflﬂn of Chinese bonds 1n this
area” and.that recourse tn dxplmrmtm cllannels is not re-
quired. SEAE: S

The. Commission is cinmh AN eTTror for twn reasons. In
the first place, its argunent’is’hused upon the assumption,
shown to be fallacious, that Defendant is an agent for the
distribution of the Bonds. Tn the second place, 1f Defend-
ant were an agent of the Chineze Government, it would
seem to be obvious that the ordinary rules of Intern&tmnal
Law as applied by the Courts of this couniry wonld be
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applied, namely, that injunctive or other relief cannot be
granted against a foreign government and that the proper
procedure would be as indicated by the learned Court be- .
low when it says (R. 37) “the channels of diplomacy are
apen through the Department of State™.

The Commigzion argues that sueh procednre is unneeces-
sary because a registration need be signed only by the un-
derwriter of the securities. Since Defendant is not an
underwriter of .the securities, it is not only not necessary
for it to file a registration ‘-.t"l.tElTant hut it “has no authority
to do so” (R. 37).

Defendant s not. even “e‘t(:'tirij,:f-.:i-ﬁ' ‘a merely ministerial
capacity” (I3, 26). i o |

POINT IH

The judgmient of the District Lnurt shuuld be aﬁirmed |
and the Cﬂmmlssmn s appeal " L.El“'llEiLEd

As-. dmmmt rated above, the Cr_‘n'm“:ummta has failed en-
tirely in its attempt to support its contentions.

cAldthongh we have agreed with: the f‘mmmasmn that, in
nrging the purchase of Bonds, Defendant acts purely for
itself and represents neither the Cioyérnment nor the pur- -
chasers of Bonds in so deing, the actual fact is that De-
fendant’s activities in thisz regard ncrely are the embodi-
ment of the Feelings of all of its members, To this extent,
dherefore; its aetivities are the ;'lj_(‘:'[:iﬁ.i":itjﬂs of its members. |

In urging the pnrehase nf Hi:_r_':_i_'d_'s_;_'_Defendﬂnt is not an .
agent of the Government. Its activities as agent for pur-
chasers: ias no bearing on its aétiities in urging the pur-
chase of Bonds,  This, the Counnission concedes (B, 11},

Defendant’s activities in wrging tle purchase of Bonds
arenotl a part of_any transaction: resulting in the purchase
of Bonds, any such transaction heing one pnrely between
the purcliarer and the (fovernment.

Defendant, in urging the purchase of Bonds, is doing no
more than what its individnal metnbers eould do. There is
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no rule of law prohibiting an individual from urging some-
one-else to purchase Bonds where he has no interest in the
«ale of the Bonds except the very huinan interest of aiding
hizs mother countrv. As the ('ourt bhelow states in its
opinion : ' ' |
“The defo ndant's pﬂltl{.lpatlml was that of a volun-
tary charitable organization dppeallnﬁ' to. the ‘huinani-
~-‘tariun instinets and endeas orvingfo arouse the patrmtlc

" fervor of its members, t!t‘-rmlu;h the medium -of. news.
-paper advertisements and Taass, incetings; to buy bonds

of the Cliinése Hatmhlm and- thigrehy ald their. father-

land in its defense in an undeclared war being: waged'._
hy Japan.. The defendant. m{*eu‘ed and m Some in--
stanees,’ assisted in filline - mlt ‘the huh%erlptmns -and

. delivered them, acdompanied: iy thé required. funds,
te the .Bank of (‘hina, New Yerk Ageney,. which ae—

- cepted and - transimitted: the ‘-I_IIJIRGI‘IptIOI'IS to. and "re-

+. ¢eived the honds from. the ]*-:.*-HJ*'I' {lll‘wt and made the

g dhtnhulmn to the’ pmfha,z-m

e r]{~J< mdant slinpty. ﬂctul fm 1tq,,n'u:-mhers more
'nﬁo{lluh than they might hiave done for themselves
with a saving of their Lllml and logs of time,. Is the
delendant more amenableito the provisions of the Aet
‘than its mdnuhmi m:mlmu fm W Imm 1t acted?" N

" -

‘t‘.e -uhnut tndt the hmm i l:nult hplnw‘reached the-

proper mm]uﬂnn that 1~ mrl”nmnt xhould he in a]l re-
hp(l{*th affirmed and the .1;1;1.-&! disinixsed,

AU I'I{'?.-‘[Jt*r’l-]'Lt]l_'\':'?"- .'.'-'l.l:!_i_l'fl':.Hi_'l‘li_"-_. s
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