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B R I E F  F O R O E F E N D ? k N T .  C H I N E S E ' :  C O N S O L I D A T E D  

'- : B E N E V O L E N T  A S S O E I A T I O N ,  I N C .  

" :  S l a t e m e n t  o f F a c t s  ':'~; ' 
:.:.~ :..-~ :. / ...'!? 

'l'lj~, r;t,.i> :t.(, ~trt~li.<l)ltl"~t, :Ill l'~l('ts :lll,".:"~'~j in t i le cmn-  
i:Jl.airli, tl:tvi~t'-,: t , , ,~l ,  a~lrJii~l~,,l ] l \ l , tJ;J"i. .; | l , l .~ zX~'.']'. I,I fact ,  t i le 
! . ~ ( i , ! ~ l , l a i n t  i~. t,~t.~:t'd l l [ , , l l  ;Il l  :.l.~i!i'i..(,ll~~li*;'*ilt,lllt,lll ' ,), f a c t s  
,,~it,..:r4,(I 'i~jl,, I.,.v. :-lij)ttl:~ti,)rl I),:l\vo.i,n.:(:.~,t:tris61 for  lira p a r t i e s  

a :i~t,'~[~l,(".r.<i~il,-,'()rf)(~r:tli()}~ ()t'~~mix¢,d -~-tn(h,r t im Law.~ of  

........ "~" I"(,r c,,nvc~i,'~ic<; we wil l  refer  Io Ille--Ch'i.~~,~t~t~;-'onsolidat('d B e n e v o l e n t  
:\ss,,.,ciati,.u, Inc.,  ~t~ t~m : ' l )v fcmlant" ,  tht: S~;cui'ities.i;and E x c h a n g e  C o m m i s -  
siorf as the " 'C~m~miss ion",  the  S e c u r i t i e s .  A c t  o.I'.;:1033 as the  ": \c t" ,  lhe  
C;ovcrnmu,~l o f  th~. l<epulflic o f  C h i n a  as . the .  ( . , . ,~ernment  , the  4~t, L i b e r t y  
B o n d s  o f  the  T w e n t y - s i x t h  Year  o f  the t:~epublic o f  Ch ina  and the  5% 
U n i t e d  S t a t e s  l),~liar B o n d s .  as the  "Liberty  B(mds"  and the  " D o l l a r  B o n d s " ,  

}:,ond~ , the  Genera l  Re l i e f  F u n d  Corn-  r e s p e c t i v e l y  and  co l l e c t i ve ly ,  as the  "'-'- ~" 
mit tee  as the  " C o m m i t t e e "  and N e w  York  A g e n c y  o f  the  B a n k  o f  C h i n a  as  
t he "Bank".  
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the Sta te  of New York, hav ing  a membersh ip  of approxi-  
mate ly  25,000 Chinese who reside in or near  New York 
City (R. 5). 

Defendant is a charitable:organization,  its objects, as 
set for th  in tlw eor~ifi(,at(, o f  incorporat ion,  being 

"To alnelio°rat,~ tile ¢oh~lition of the Chinese poor  
in and about t[le ( ' i tv of:N,ew York. 

• . o . .  

" T o  care for and ]lel,pl s~:ek and (lestitute Chinamen 
in and about tlJ¢, ('it)- of::~:~Tew York. 

b b  t • 

• Io g i v e  advi<., a~i!!li.tw('unia~:y assistance as re- 
.. q.uire(l,~ to reputa])l,, and.( ,wserving Chinamen in and 

al~r, ut t i l e  ( ' i tv  ot' Nex~/:i~-'()rk. 
. . . .  And genera.llv t~) aicl~and, uc _o~ all wor thy  Chinese 

xv]lo llmv l)e found to t5(~' in need of assistance." 

and :performs ~mtnv tunet~on.s"~i~ ai(! of the Chinese here. 
I )efendant  a:~d its ~(~l~ers ,  la~;:~ ,- of course, intensely inter-  
estcd in all ~mtters  relatin~':t~)' tl~eir mother  country.  

, O ' [  " ~: " " f ~  " 

• T]~e Co~l~l~iitee u-as o~ ~amz..d in Octoher, 1937, for  the 
fo l lov ' in, .a,- ,  ] ) t~, ' l , , ) . . . . . ,  ~,,-' ( R.  G) • . 

(a): to u~it.e tl,<~ ('!,inese eommuni:tv and the var i :  
:ous o~'ganizaticms and¢;i;di¢,ties t lmreof in a iding the 

: . .  ":" : ~..,  "i. : 

('l~i,nese peol~,A('~and tl~(r'(,,overmnent of China in the i r  
(lif'/i<.~itit,s an,1 i .  i)ri~aiiiliiS'i~t concerted efforts toward 
t h a t  end;  -~::'.' 

(})) to inf,,rl~l ll~c, ('lJi,(:~ii people in New York as to 
t l,~, trl,e .~t~t~,: (~l" a ffili l's.:m :" "("llina, to correct misrepre-  
s(.nla! ion as t/, ,~..li e()J'(litions and affairs  and to com- 
Jm! n,isinft)rtttalion an~l':'ii!dlse p ropaganda  ; 

., , (e) t,o s.olicit and reet!iv;b t unds f rom members  of 
the C, iJinese, col~Jlnuniti(~s:.jn New York, New Je r sey  
and Connecticut  and l'!':gji~i:.tlle general  public in those 
states,  for  transll|ii~,a] .... t.0.~ ('.hina for general relief 
purpo:~es. (Italic~ oul:s.) - 

Its members reside in tlm City.of New York, are leaders in 
the Chinese coral,unity and serve voluntarily, having at 
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no time received or expected to receive compensation for 
their services (R. 6). 

Nei ther  tl~.e Commit tee  ~or any of its members  has any 
official or co~tract~tal comzection with the Government  or 
any bra~cl~ tIlereof (R. 6). 

In 1937, prior 1o the organization of the Committee, the 
Government  authoriz(,d tile issuance of.the LibertY Bonds 
a n d  in 1938 tile (~overnlnent authd~:iz'ed:!ithe issuance Of the 
Dollar  ,Bonds. : Noreg i s t r a t ion  sthteine{~t pursuant  to the 
Act a s t o t h e  Bonds has ever been, i n:et'~ect (R. 5). 
:::The Committee has from time=::t(~ :/, til~i~ held mass meet- 
ings at whicli: ififormation has been g!yen out as: to con- 
diti0ns in China :and has made .repor;ts as to the results 
accomplished.by it. q'hrouuh the medium of such mass 
meetings, l~y' personal appeals and ~ by: means of newspaper 
advertisements, the Com~nitteel h::s urged members of 
Cliine,ge commimities in New York~a',.:,i:~;]einitv to purchase 
the Bonds (R. 6-7). :~ : . :  : : 

• In some instan("es,, at the request of. and for the con- 
venience of p~;o'speetive purchase.!: ~ o f  t:li:e Bonds, th e:'Com- 
mit tee  has'i~O,:eiv(,d funds fl'oU:~.,pr~spective PUrchasers; 
l~as deliVei 'edall :of sucl~ funds:t"o, tlie."New York Agency 
c~f tim. B a n k o f  ("llilm t'or l lJe p nrell;4~e either of Liberty 

Bonds-Or D(')ll,a~,'a-Bonds i'or the.., ac(,(,)un.t, of the respective 
prospective l)ur('llasers and has dolivered a receipt for 

,.i lie funds so. r(:(,(,iv(,d 1~) Ill(, l~ersgn;. ('l:Ol,I wh()m i t  received 
then1 (R. 7).: ' :ln'-all cases i~l w.l'iiCli ,I.t i ;ms receivedl.funds 
rim ;Coin~nitt:(,e. lm,q til(,d apl~l~eatmn~ ~'Jh the name and on 
l:iehalt'.of :pr(~s:i~ebti~'e l)Ur(~i~aser:s::f.~')r.,ttle purchase :of the 

i lBonds; ai~d l m s  of:trained rc'(',(n~)is:.~or:,t]m funds delivered 
• to tlm Bank  (R. 7). [he  Commi[tci,. has acted as an agent 
for the p,'0sper:tive i~ur(.l,aser.~ o'ni•-,; to) ;he extent of• deliv: 
ering funds  received from then¥:-t-5-i-}i5 Bank. Upon re- 
ceipt of applications, whether made pdrsonally by, o r  by 
the Com~nittee for, prospective purchasers, the Bank has 
transmitted the funds received by it to its Agency in China 
with instructions to purchase the Bonds for the account of 
the prospective purchasers (R. S). 
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Upon receipt of the Bonds, the Bank has delivered them 
to the individual purchaser in accordance with his name 
and address appearing on the Bank's  receipt. The Bank 
acts solely as an agent and makes no solicitation of the 
purchase of Bonds or for the business involved in trans- 
mit t ing t h e m o n e y  for the purchase thereof (R. 8). 

No charge is made by tl~e coinmittee for its services 
in connection with receiving :fu}id~: to be used for the pur- 

, . . . • : : . " : .  • , 

chase o f  Bonds and all such f~un(ts are delivered by it to 
the Bank  for~:remittance to::(!]fii~a. T h e m e m b e r s  of the 

• Committee receive no comp~nsatmn,  either: from the per- : 
sons  who transmit  money or:fii0in the Bank or from the 

, Government or any, department: :0r  agency thereof or lfrom 
any other source in c0nnecti()n:'with its activities (R. 9). 

' , .  t ~  

The Question::]i~volved 
' c ,  e 

The sole question involve~t::i:oni~tllis appeal is whether 
Defendant is an "und~.~rwrlter ,:,within the meaning of that  
term as defined in tlle Act. :!~: ii,::::i( . . . . . .  , 

The  learned (!ourt belo~(~has:!properlv answered  this 
question in the negative (R.ii:3?)i:( 

ARGUMENT 

We deem it .(les:iral)l(, 1() point out  to the Court certain. 
- , . . . , . '  , ,  . . , ' -  . , 

fundamental:  c onsi(h,ratiollsi'i~!,]:lli(~!l we helieve the C o u r t .  
should have in :tn ind in con sikl(,ring the question presented 
by this appeal " .. . . .  

F i r s t ,  there is  a~l'd ca~ be do[]i:~tini?] to prevent the Govern- ~" 
ment from se l l ingt l ie  Bo+~ds:in. clt~na. In this case iiil ~ 

, ' :  , . . . . . .  ; • 

Bonds are sold in China . . . . . .  
• . '  ; 

Second, no individual is or can:be prohibited from pur- 
chasing Bonds from the Government in China. The facts 
in the instant case clearly show that all purchases of Bonds 
are made in China by agents of the individual purchasers. 
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Third,  neither the Defendant  nor the Committee is an 
agent in this country of the Government. 

Four th ,  the activities of the Committee in u rg ing  others 
to buy the Bonds are entirely dist inct  from its activities 
as agent  for prospect ive purchasers  and mus! be so con- 
sidered. These activities must  not be confused. 

Fifth,.  all sa les  of Bonds take place in China .  

% 

P O I N T : I  /!? 
,..! ':..i '. 

D e f e n d a n t  is~not an underwri ter  within 
o f : tha t  term as  def ined in the Securit ies  Act o f  1 9 3 3 .  

L . ,  

In  t l l i s  ac t ion  the Com~ni.~sion i~ought to enjoin the 
Defendant  :from certain acts and.p:ractices xvbich are  al- 
leged to violatb Seelion 5(a) of ~1,,:, Act, Which r e a d s  as  
follows" : 

"So(.. 5. ( a )  Unles.~ a regis t ra t ion  s ta tement  is in 
e'ffee~: as tt) a securitY, it shall  be  unlawful  for  any  

person,  diro.etlv or in(liro.ctiv/! " 

" ( l )  t o  make  use of any :m!~ans  or ins t ruments  of 
tran~.portation or ('ommunica-ti0n m inters ta te  com- 
l~wr(.e ~>r ot'-tlm l~ails to se!l or offer to buy such 
s~e(,urity t l~rough llw ~lse ~)r l~l(~ilium of any prospectus  
o r  ( ) i } l ( , r w i s o . :  ( ) r  

."(.2) t~: ca r ry  ~)l" cause  t5"l:)(~, carr ied through the 
ln:ails' ~;r i~i into.rsiat(, C(~llllli(.:r'e(', by a n y m e a n s  Or in- 

" .~tlrl~mSnt~ ()1!: t ra~lSl)()rtatic;n:,' ~iny such securi ty for  the 
I)ll~'l)~,s~, ~,t" sal~: ()l" I'()r (.h,l.iviir~ :after sale." 

• " , " • : v  : 

T I i s  section-do[,s not appl>: to ,all t ransact ions  in un- 
regi~t(~rc(l se(:uriti(.~.s, certain !.vt)es.: of transtictions being 
exenq)l(,(i from the l)rolfibitioiis:-b-f-~his section by Section 
4(1) ,  wl~icl~ provides  in pa r t  as follows: 

"Sect ion 4. The provisions of Section 5 shall not 
apply  to any  of the following t ransac t ions :  

"(1) Transactions by any person other than an 
issuer,  underwr i te r  or "dealer;" 

the mean ing ,  
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Since it is not claimed that Defendant is either an issuer 
or a dealer and since, in fact, it is neither (R. 35), unless 
Defendant is an "underwriter", the provisions of Section 
5(a)  are not applicable to it and the action must fail. 

U s e d  in i ts t echn ica l  sense,: the  t e r m  " u n d e r w r i t e r "  was ,  
p r i o r  to the a d o p t i o n  of tlle ~:~ct,:defined to m e a n  one who  

f o r  a c o m m i s s i o n  u n d e r t o o k  ,:to,. see, t l iat  an i s sue .o f  secur i -  
t ies  w a s  d i sposed  of to the.~,phljlie, fit a - p r i c e  and  to p u r -  
c h a s e  such p a r t  of the  i s s u e a s  m i g h t  not  be t aken  by the  
p u b l i c . . . A s  used~,in a popU)gr!ise~ise, the  t e . r m w a s  also 
defined loosely  t o , m e a n  one wl ' io  p .urelmsed a l l  0f an i s sue  

• . • : - , . :  : .  . 

of seem-it ies  and  r e s o l d  it foFhi:s.:6X~-n a c c o u n t  to the  publ ic .  
In : t l ae t . ec lmiea l  sense ,  the t~)~~l~i:xi-:i:iter ac ted  .under a con- .;, .. % ; , .  

t r a c t  or  ag ' reement  witl~ t he  i ;sU( 'F:  in the  p o p u l a r  sense ,  
:the unde r .wr i t e r  p u r c h a s e d  :t;!: :V lril~)self and  n.aarketed the  
secu r i t i e s  for  his own m.  m i n t . ,  sense,  .-,o -"~b:"~li~::.c..ither t i m  t e r m  
implied~ ce r t a in  r(qalionsl~ll.,~,:.::.2. ,tx~.e.(31 the underw, r i t e r  and. 
tim i s s u e r .  ,i i;:!i:::: :.::;;: " .- 

In the  , lefinit ion t,f tl~e terria wtiicl~ is eon ta ined  in Sec- 
t ion 2 ( l  I )o-t" tl~e Act, I,otlt t i.ml;wc.lsifieal a n d  p o p u t a r  defini- 
t ions  have. .been- in( . ludc,  d S:tlc;:h' sect ion insofai" as  i t  is  
m a t e r i a l  t0 . t l , e  is~-:ue on tl,is::i~!pp~i~i(reads as fol lows" 

. . " , ;  ' .  , . . : . - ] , , : ,  . - : . .  ,. 

" T h e  temll. 'un(h: '  " ' ' .... . • rwr~!:er'::~.~teans a n y  p e r s o n - w h o  has  
purc l Jased  f rom an is.~u(-::, :u;itll a vmw to,  or  sel ls  
t'o1' an isSlm~,r in <,,,~n~,~:lfmi ~v:itlJ, t he  d i s t r i b u t i o n  of 
i - i  . . aLv s¢,euritv, or  I)arl i,it~r','.~ , r  lt:ts a <lirect or  i nd i r ec t  
' " "'" ' "~) " ,~ueli,~d,.,,rl!aidnv, or  pai! ' t icipates 

o r  I~a;'! a i )ar l i~ ' i i )nl ' i , , t~  i]iiii!}~}:li::i./:ii!~,i.t o r  indire:et u n d e r -  
wrilin,4' o1! ,t~ - .  . . . . . . .  , [ I ! 1  (l~'.l'.t.,/I~.l I 1 ~ ' .  

., " ,.~,.. ; :..:,. ""-':  

. I t  i s  " ( : , l ( i i a r  .. i n  t l , . e  1) ' < ~ : : : ; " : : ' : : "  " " ' ' :::'": r(,s(,~t.::eas.o.,,ti::iat Defendant :  has  n o t  
, . , , :  , - . . .  ~ .);,~. " • 

~,~ , '  . . . "  
• put'(.has(_d l 'ronr an is.~:u(,t::~vitt~ ,:t v~ew to, * ':~ * the  

• " ' 9 Y  : /  " . "  " '  . " . "  

dis t  rib~t~ i, m of a n y  seen rtt v : . ;  t lmt.  ~S, l ) e f e n d a n t  }s not  an  
u n d e r w r i t e r  in  tl.~e popnla~:-sense---of the .  term-(R.  35). 

' • ,  ; •3 , 

N o r  can the re  bo a n y  contc-h~tion . that  it  i s  a pe r son  who  
, " '  "' i nd i r ec t  p a r t i c i p a t i o n  in  " p a r t i c i p a t e s  or  has  a h~ec! o r  

a n y  such u n d e r t a k i n g ,  or  pa~ t i c ipa t e s  or  has  a p a r t i c i p a t i o n  
in the direct or indirect underwriting of any such under- 
taking". 
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Accordingly,  the only question here involved is whether  
Defendant  "sells for  an issuer in connection with, the dis- 
tr ibution of any security" (italics ours ) ;  i. e., is an under- 
writer  in the technical sense. The determinat ion of this 
quest ion depends in turn  on the determinat ion of the ques- 
t ions (1 )  whether  Defendant  "sells",  and (2) if so, whether  
it sells for an issuer".  

A. Defendant ' s  activities do not  ied i!stitute "sales".  

I t  mui~t be iclearly apparen t  tl~at under  any o r d i n a r y  
defini t ion of t.he word "sell" Deferildant's activities do not  
const i tute  sales. .:':. 

The tel:m "se l l "  l~as been defifie(i: in Section 2 ( 3 ) o f  the 
Act  as follows: ..... 

"The  t e r m '  ' ,' sale, 'sel l  'offer to sell, • or 'offer for  
sale'  shall~include every cor.t'raet of sale or disposit ion 
of , ' a t t empt  or offer to dispo:-:i%f, or solicitation of an 
o.fff~r:to: b~ l ,  a , ecuntx or int,-,',,s¢ in a security,  for  
value;  excep t  tha t  such t e r m s  shall not include pre- 

' l i ininary ne~'0tiations or agre:ements between an issuer  
and an)" underwr i te r . "  (Ita!ics ours..) 

Tim oril? poi'tion of tlle foreg0iilg:definit ion:that can have 
any appli(,ation h e r e  is the clause~."solicitation of an offer 
to :buy" .  ' A  m d r e  reading of ll~:e!..definition in  connection 
with tl~e t'ac~s of tiJe case slmuhl I~e enough to cause one 
to discard all otll~:r provis ions  0f tills section. 

: In the.-':tirsi l:)la;:i~', 1),,l'~,mlant ¢l~i~'s not , ,at tempt o r  offer  
to disp~)sq, at' ~ ~ " a securi ty"  ])(icause it has no securi ty 
1:o diSl)():se:oi; eitlwr t~v ownerg:!~!p: or by the existence of 

"1 ~ ' ' :  4,.£ a ' any r<,lati0nsliip, witl~ tim issuer::~ ~ hmh wouia pern i i t  it to 
nml<e .~ucl~ dis posiiion, nor, in the iseeond place, does De-  . . , . .  .°~ 

fendan t  contract  to sell or disPbse of a securi ty (R. 35). 
As th}i :learn}id ¢;ourt  below s@s~in its opinion (R. 36) :  

"T im words '~ittempt or offer to dispose of' a securi ty 
connotes au t lmr i ty  f rom the issuer  to consummate the 
t ransact ion,  and m an effort to br ing the defendant  
within that  phase of the definition set for th  in Section 
2(3) of the Act the Commission begs the question in 
its reply brief ."  
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Its activities in urging purchasers to buy the Bonds is 
purely voluntary on its part and made only on its own 
initiative. It is neither an agent of the Government nor 
of the respective purchasers  in so urging. In delivering 
funds to the Bank for individual purchasers ,  Defendant 
m e r e l y  acts  as the fo rmer l s  i n i e r m e d i a r y  , do ing  f o r  the 
f o r m e r  wha t  tliey could unqtm'Stionaldv do wi thou t  in any  
w a y  v i o l a t i n g  tile Act. i.:: ':.."(::' . ~. .. 

D O  "' ~ .. . -Defendant  s aefivities'..!ifi'iicilVe "a so ! !c i t a t ion)0f  an 
of fer  to buy"?  ....-. -. ,,. ' .... " ' . - ~ ' . : : ,  , : '  . . ~ .  : . . . . .  

A l t h o u g h  at  firs.tblusl~ one ,n~ ,~t  1)c~ l~aps answeF:"ves" ,  
since,  it .is. mldis Imte .d  tha t  :i I )e fe i ldan  t u rge s  ,all, Chinese  
to buy  .the Bonds ,  .that is, aslcs."..~]ii(?{.,i~'.to ~nake an of fer : to  buy 
them, a c a r e f u l a n a l y s i s  sho); ,@thxt it w a s  ne.ver<:iS:gntem - 
p l a t ed  tha t  the Act  should  h ~ : , o " b r o a d l y  appl ied .  The  

- . Y ; . .  • . . . .  - defini t ion of ;the tenJl  .-ale,..~.~::> .d, tscussed.m H. - .R .R .ep .  
No. 85 (73rd Con, ' ross ,  ] s t  Si:{:~)i['o:n:):, in w.ldcli.it i s s a i d : .  

.. , ;  ~) :',:. ~ ., . , , .  

(?-,:"-Y3 . . . . .  " i ' "Tl le"t .emn ' ' , '  " ' ' • sn~. c,r sell : . : ls . :defined broadi~4.- to in- 
e lude every  a i t e lnp t  ~r c,",h.r to d ispose  of" a . . secur i ty  
fo r  wflue. It  inelud,,s w~.it.l[in tlm defini t ion of ' sa le '  an  

".." R ' : . . . . ,  o "  : 

offer  to buy, t.!~erel~y p.r~.5.v~-mtm ~ d e a l e r s  f r o n i . m a k i n g  
offers  :t~.~ lmv l~etw~,ell 'tlig"lSeri:od of the f i l ing :o f  the 
• re~is t ra t . ion ".statm~:~mt .~:li~~i:"i:)h"t.,: da te  upon  wMch such 

• " .- ::?..'. 2.  : . " . . ~ : . .  . . . " ' .  . . . .  

a s t a t en l en t  b~.~,emnes e. ['l:'&:-tl..ve.~ .. Ot.lmrx;qse, t h e  under- 
writer, ,althou~dl only. e:nt{]l-:!:~:!.i:i::.:{i~ a,:,cept such Offers to 
buy,,at:'te.r tl~e .effective .date, ot! the re.o'istrati0n, s ta te-  
m e n t ,  c o u l d  a,Vel~t l l~,,~{":ii:~ il~i; , , rder  of the i r  p r i o r i t y  
and l.l~us l~ring I~ress~ r,. ~.i~,~ ~l~,alers, wllo wish to avai l  
l!~e~s,,ty,..,s-~1" .a lmrit:'~da::r:.:.s<,c~r~iv o f le rm~,  to rus! 

:t-~:::~ f(:l e~tm ! ~ x i  I :i l l,,'i,' ,,i',h.,'s i,, l,,~v j:;;{~)•.• /te (,onside.rtition of 

]n di:~cus~::iii"~' Nvelion 5 ~,t";~:iil'.iii::"Ai).i..witli Lc,,pect' ,-' , ' tS!:activi- 
l ies  ol! u~,,l)::rwrit,.,rs m~t. d~!iMbi'h .duri,~g'. the t w e n t y - d a y  

"lr~ 0 I , , '~ . . r , ~  i . z wai t i ng  l,eridd, '  l J,e .t (u rm.:f.! :'a~.:C"(!o]n~nission, t i i e :Com,  
• • ~ _ .  ~ L , . _ :  . . . . .  -_ ~ . . . .  

~niss~on s pre(h:eoss~,r, in Secuml~(.~s Act  of 1933,-I~elease 
No. 70, .\ '0ven~ber (;, 1933, r6!'ei' red. to  tl~e f o r e g o i n g  r e p o r t  
and  sa id-  

"T.his per iod,  says  the  House  Repor t ,  c on t e m p la t e s  
a change  f ro ln  me thods  of d i s t r i bu t ion  l a t e ly  in vogue  
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which attempted complete sale o f  an issue sometimes 
within one or at most a few days. Such methods prac- 
tically compelled distributors,  dealers, and even sales- 
men as the price of participation in future issues of the 
underwrit ing house involved, to make commitments  
blindly.  

"During the waiting period, as well as prior thereto, 
I J • * Sect ion  5 of  the Seeur l t l e .  Act  makes  it u n l a w f u l  fo r  

the  i ssuers ,  u n d e r w r i t e r s ,  and :d~a le r s  (to whose t r ans -  
a c t i o n s  ,lie Act  is genera l ! ,v :app l i cab le )  to make  an  
offer  to buy  or  to sell a secu . r i ty  a iwavs  r e m e m b e r i n g  
t l lat  ' s e l l '  c a r r i e s  wi th in  it: ':t!ie coneei~tion exp re s sed  
i n  Sect ion  2(3)  of an offer  i!to)s.ell o'r a so l ic i ta t ion  to 
. b u y . . T h e  same section alsol)iiakes i t u n l a w f u l  to t r a n s -  
q n i t  a n 3 - p r o s p e c t u s  {the cen.tral  f e a t u r e  of which un-  
de r  Sect ion,  2(10) is the fa:e:.:t :t}iat it  0 f fe r s  a s ecu r i ty  
fo r  sale)  r e l a t i n g  to a secur i , t~(dur ing  this  p e r i 0 d p r i o r  
to tlle effect ive  da te  of a r e g i s t r a t i o n  s ta tement .  The  
p u r p o s e s  of  these sect ions a : s . re . i a ted to  th is  .pa r t i cu la r  

" prolf lmn a r e  ot~vious.  Dea.!(?rs a re  not  t o  be sol ic i ted 
to I my li~e. s ecur i ty  unti l  a./~e~'.j~:.tration s t a t e m e n t  is in  
e f fec t ,  nor  a re  t lmy to ofie!i..l:q..buy Such secur i ty  an  
in junc t ion  ,~lade necessa ry  .l)';XS~tla( ~ fact  t ha t  o t h e r w i s e  
p r i o r i t v  ~,i: app l i ca t ion  (lui'in.,~ the wa i t i ng  pe r iod  m i g h t  
.I,e ~lla(ie. lira bas i s  for  l:)rioi:'~t:ax: :of a l lo tment . "  

% "  : '"  , ' " i  " ! 

• F r o m ' : t l l e  foregoi l ig ,  it i s  ' " "  p e ~ : j e c t l y c l e a r  tha t  the  in- 

"7,':'7 ," el.ushin ()f. tim ( ' lause "so l ic i ta t ton  (~: an offer  to bt!y" in  
tlJe defini t i~n of tll~: word "se l l "  was  mean t  to p r e v e n t  the  
c i r c u m v e n t i o n  ot" t l ie  tw(,ntx-(la¢ w a i t i n g  pe r iod  p r o v i d e d  
t)y tl~( • A(:t by tit(:., (;stal~lisl~lJle~lt ()t! p r i o r i t i e s  by an under -  

~(..(t i ~ it f rom,  or wr i t e  r .I ,n s~,~l u 1)on o r~ 1(, rs ol)i aiz :",": ' ,  " s u b m i t t e d  
I,y, d~,al(.:cs l,, 'i,,r t,, I I,,' exl)i,.aii/'!n'!.~i.91; such period.  

:i't~e (. 'o,;lnlissi()n, in its I~rii.,l::~ i:¢.' able to po!n t  to on ly  
one:  sial(ira(mr: t~" .ll,(, (.',,~,,~is:~!l!i;iil - in wlfich . the  .phrase  

: ,  . ' . a '  - . ; ,  • . .  

"s(,ll,.~tali()~ ( "  " )1' a n  o t ' f e r  to I m v " : i s  discussed,,  t ha t  . i s ,  an  
'" " '" '~ ' '~"  " ~ " S  " opini ,)n (,f ( ; ene : ra l  ('[~uns(,l for  t h e . (  omml,'s~on .con ta ined  

• , , .  " . '  . , 

' 4  " 1 " ( ' ~  . . in S(  .uriti(:,s- Act  of 1.933, Release--No. 1256, F e b r u a r y  9, 
" ~  " I  . " '  " " ' 5937. in  suc]~ opinion,  tim (,cneral" Counsel  exp res sed  as  

his op in ion  t lmt  t h e  send ing  of c i rcu la r s  which ce r t a in  
secur i t : .  dea le r s  p roposed  to send to holders  of "ca l led  
b o n d s "  of a co rpo ra t i on  to secure  Orders fo r  the p u r c h a s e  
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of new debentures.to be issued by such corporation and 
of fe r ing  the  se rv ices  of the  dea le r s  as  " b u y i n g  a g e n t s "  to 
p u r c h a s e  t hem wou ld  cons t i tu te  a " s o l i c i t a t i o n  of an  offer  
to buy" .  

A l t h o u g h  we a g r e e  wi th  the 9p in ion  of the  C o m m i s s i o n ' s  
G e n e r a l  Counse l  on the  fac ts  se t  f o r t h  the re in ,  t h a t  op in ion  
does no t  a p p l y  to  tile p r e s e n t l d a s e  f o r  the  r ea son  t h a t i n  
t h e  op in ion  tlJose who propose:,!ii!oi:i~gnd the  c i r cu l a r s  w e r e  
dea l e r s  and  hence wi th in  the::pi~ovis~sns of t h e  ACt:. 

D e f e n d a n t ' s .  ac t iv i t i e s  do~nL'i::e:6ii:stitute s o l ic i ta t fons  o f  
o f f e r s  to buy.  " '~' ":: ' " :  , " 

B .  D e f e n d a n t  is n o t  s e l l i n g  .: r a n 2 1 i s s u e r -  " 
• , . . .  

I f  i t  i s  assume~] fo r  tim 'pu!:p,~Se; of a r g u m e n t ' : t h a t  De- 
f e n d a n t ' s  aetix~ities in urgi l~i :o: t l ie i ,s  :to b u y : t l i e  B o n d s  
cons t i tu te :  " s a l e s ,  ] )efenddii : t  ,is ain: underwr i te~ ,  o n l y  if  

' . . " ' . "  i t  sells the ]?,onds " f o r  a n  i s : ~ i e r " . '  ~ , :: 
• I t  s e e m s  to us clear t}mt ¢ti~4 us6 o f t h e  p h r a s e  , ,for an  

i s s u e r "  in c o n j u n c t i o n  with/!;~l!,~:~q~:d " se l l s "  ind ica tes  the  
intention :of ' :," ~ , Con,,1.e .... by (l~6s[d~ifiifiition to .defiYne as  an  
" u n d e  " " r w m t e r . ,  a ' l ' )erson w h o  :f:iell. wit i i in  t h e  m e a n i n g  of ,that 
. term a s  i t  w a s  t e c h n i c a l l y  ::''~ ~ ' " ,opt ion  d'em:wd: p;rror to the  ad  of 
the  A c t ;  t ha t  is, t ha t  an underWi' i tei : : is  one who e:6ntracted 

- w i t h . a n  ls.m(.r"~ ~ to~ sell lo ltff~:i';ulili( . i ts  secur i t i e s  and  to 
t ake  up  such 1 alane(.~' • , as ~is~i~t, not  I~e sold to the public .  
T h i s  is: eyen:, m o r e  c lea r  wl,0.n::i};i,..~ ~r :,..~:allzed', ~ tha.t the  clause. . 
n o w .  un(.]ot: eonside. ra t ion i]~:}:~itii'~",: ' :.:~;~;h:relative of i;'a c lause  
d e f i n i n g  as~ u n d e r w r i t e r s  tl~o:S):~.Xvlio ']~i:ior to t h e a d o p t i o n  of 
t h e  A'et : fet l  witi~in the  ' "~ ..... . . . . .  ~ m~la~r.de,h,mtmn, tha t  ig;: p e r s o n s  
who  have  p u r c h a s e d  ~'fF()lll aii%gnii~:r':ilxvith a v iew to, * % * 
the  d i s t r i b u t i o n  of a n y  secur!:~.3, , :.~:.::., :: 

()n!y: tl~ose w!~o "sell  for  : " : " "  a:~u:c:~'_:s'_ue,~.:_ a r e  under~vr i ters .  
A c c o r d i n g l y , • a s  ~used in tl~e~:z~ct, ifl~;e t e r m  " u n d e r w r i t e r "  

i nvolw~s the ex i s tence  o t ' a  con t rae t i i a l  or  a g e n c y  re la t ion-  
sh ip  be tween  the  i s s u e r  and  the p e r s o n  a l leged  to be an  
u n d e r w r i t e r .  To hold  o the rwi se  wou ld  n e g a t i v e  the exis t -  
ence of a n y  exempt ion  u n d e r  Sec t ion  4 (1) .  
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The Commission has in effect recognized that such a 
relationship must exist. In Matter of Canusa Gold Mines, 
Limited, Securities Act of 1933, Release No. 1507, July 
15, 1937, the Commission held ,that an issuer was liable 
under Section 12(1) of tl~e Act in connection with the sale 
of i ts  stock: p r i o r  to the filing 0~ a l r e g i s t r a t i o n  s ta tement  
t he re fo r  on the g round  tha t  a cer ia in  firm of brokers  which 
so ld  such stock w a s  an underwr i tbr :  thereof.  I t  appea red  
t h a t  d i rec tors  and pr inc ipa l  s tbckholders  of the i ssuer  • ' 2 " : "  " '  " ' : ' "  " '  

loaned the i r  stock to the brokers ,  uiider an a r r a n g e m e n t  
p r o v i d i n g  f o r  t i le sale the reof  t(),~tlm,pilhlic and the r e m i s -  

sion t o  the i ssuer  of 25¢ per  s!:~are; fi:om the proceeds of 
,such sa le .  T h e  Commission discu:gsed lhe  e v i d e n c e a t  length  
and held that,  it had been es tab l i shed  }!;at such t r ansac t ion  
:had taken place with full know!:e:dge(i,0f the i ssuer  and as 
p a r t  of an a r r a n g e m e n t  !)etweeni;:t]@ iS ' sde r , .  ,~. its s tccldmlders  
and  t h e b r o k e r s .  The C(mnnissi:~)i~l~g:!:d tha~ tl~e stock was 
sold " f o r "  the - i s suer ,  tha t  tlie ]):i,/Jkei;s :~,'ere in fact  agents  

• of the i s suer  and hence tha t  they ~ve~e u n d e r w r i t e r s  of the 
stock. The  Commission said" i::/;:::'iil 

,' . . . .  " A n : " u n d e r w r i t e r '  is defined;;bY;gection 2(11) of the 
, Securitie,s Act of 1933 as 'afi:?'i:pei:son who * * * sells 

foI~ an issuer  in connection:::~vitlii::the d i s t r i bu t i on .o f  
any  s e c u r i t y ,  :or pa r t i c ipa tes ,  or/ ,has a di rect  or m- 
di{ect part i ( ; ipat ion in any silch mider tak ing  * * *'. 
I t  is c lear  t l lat  the sales bv Outlook Inves tments ,  Ltd.  

.... of s:tock loan(:d to it by ll~e ,0ffice!,~,: d l l ec to l s  and stock- 
. 2 ,  : ' ~ '  " ~  ' ~ " "  ' "  holders  o f  tl~e r eg i s t r an t  pUr:;um!t to a t r i p a r t i t e  un- 

: ders tan( l ing  be tween  these:::~J(:irs0ns, the unde rwr i t e r  
and tile.isSuer cons t i tu ted  s.a~le~:!fbr: the. issuer,  Canusa  

. . . . .  Gold 5l.ines [Alnited in co~~'~i'e~t:,ib:ii: with tlie dis tr ibu-  
::" tion of its- stot, k. Tim f a c t ' t h a t ; 2 5 ¢  p e r s h a r e  of the 

.. )ro~'eeds o.t'..all such sales was; pa:id d i r e c t  to the regis- . . . .  

_ t r a n t  or appl ied  to its a(:'c(,unt is: donclusive tha t  Out- 
look Inves tments ,  Ltd.  was:-a): i ln~ for  the r eg i s t r an t  

slm~e,. T h e r e f o r e ,  there  can be in sel l ing the loaned ' • . ~  
no quest ion tha t  this dis t r i l )ut ion of the bor rowed stock 
th rough  the mails and in in te r s t a t e  commerce was ef- 
fected by Outlook lnves t iments ,  Ltd.  as an agent  for  
tke registra'~t and ]~ence u'ith respect to these bor- 
rowed shares it was a~,~ "underwriter '  as defi~ed in the 
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Act. Unless  some exempt ion  under Sect ion 3 of the 
Act  is applicable  to the securit ies  sold, all transact ions  
by an underwri ter  are subject to the regis trat ion re- 
quirements  of Sect ion 5 (a )  of the Securit ies  Act.  N o  
such exempt ion is claimed i n t h i s  case. Accordingly,  
a l l s a l e s  thus made by Outlook Inves tments ,  Ltd.,  di- 
rect ly  and indirectly,  th:ro~ugh the mails  or b y t h e  use 
of ins t rumenta l i t i e s  of in~terstate or foreign commerce 
seem :to h a v e  been in:::~dird6t v io la t ion  of Sect ion 
5 ( a ) ( 1 )  of the Act. Like~dsb the del ivery of shares  
through• these lneans f 0 r - t h e ] j u r p o s e  Of sales or a f t e r  
sale would  appea r  to l~h:~!~iv:iSlat:cd Section 5 i a ) ( 2 ) :  

v . .  " l ,  • . t .  ~ " " 

These t ransac t ions  aecol:dmg'ly r e su l t ed  in civil lia- 
bilities .under Section 12(:;1:!):of ' the Act. Since these 
sales were effeeted Cot t i{e"%enefit of, a n d  under  an 
a r r angen len t  with, the issuel::kvho receivd 25¢ per  share  
so ld ,  i t i s  our  opinion t]~¢a:f 't:]~e civil l iabili t ies thus  
created n i a y e x t e n d  t,., ttl~ii~s~ler." " (I tal ics ours.)  

" " - "  , . ¢  •'• . . 4 • 

T h i s  state~ the law as we}i:i(::]ii:(.i~'e it to be, namely,  t l ia t  
t o ' be  a.n un(.le " ' - - . '~" .~ i s suer" ;  • vwnt,,~ one ,~u,.t ac,. " for  an tha t  
is, as an agent  of t t~. • i s s u e r . . . . . ,  

L ' .  . - "  . 

. . . . . . .  ~ Defe~:da~it has no c6nt rac tua l  or I n  the ple~ent  ca..e, ....... 
a g e n c y  or o ther : . re la t ion~ ~iitl!~,~t/!ae Governnaent .or any 
of the la t te r ' s  agencies (R. 35).~!/ii:::.i::. . .  ~ 

Under  these cireumsta~ce:~i, fl{e learned C o u r t  below 
proper ly  h e l d ~ t h a t  ] )efendanf : is ; i~ot  an unde rwr i t e r  and, 
hence, tha t  no injunct ion sJioul(t be issued (R. 37). 

The faet , t l~at  l)c, Yc'ndant a.~,s~isls:: pros i~ective .purchasers  

f 6  . . t _  
o t h e  B('~nd:s in ' ~'" ,," ' '" ' :  • t:t,,~n,_, t ur~(i:~ "t:b .fl,e. Bank a n d  execut ing 

; ; : . , "  . . . . .  

applicati(m." ," ~ l~r .t]~(: pt~rcl~a/}~::~(f:,iB6nds does: n o t  change 
-Defenda,nt.,:', s ta tus  in any .,~.a~=,.::.~.,ll~s the Commission 

• * . . . - 

concede.. (13. 11 ) . It  is' d~fins.£ .¢;]~ii'elv what  Such pu rchas -  
e r s  could ln~q.uestionablv dcJ:,then~selves, without,  falling. 
within tl~e prohil) i t ions o[" tl,elAct.~ 

Since Defendan t  is not an . .underwriter,  it has - the  r ight  
of any individual  to cxp~(....s its opinion concerning, and 

Congress  never  in- to urge  the purchase  o[', the Bonds. ' 
tended the re.sult for  which the Commission contends, 
namely,  tha t  a person who nei ther  has any connection with 
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an issuer nor sells for his own account is nevertheless 
an underwri ter  because such person urges  others  to pur- 
chase f rom the issuer the lat ter 's  secur i t i e s .  

T h e  Act clearly was intended to  apply to persons who 
are "underwri ters"  as that term was  defined either techni-  
cally or p o p u l a r l y  at the t ime of I the adopt ion o f : t h e  Act. 

• Defendant  is n o t  an underwri ter(~under '  tha tdef in i t ion  or 
under: the definition contained in i]~e Act. Tb so find would 

• . .  • , . . 

:result in the emasculation of th6:exemptions provided in 
Section 4(1 ). 

" P O I N T  H::; : , 
• . . .  ':~ " 

,,:~ T h e  C o m m i s s i o n •  in  its brief : :has  ut ter ly  • f a r e d  i n  i i s  
a t t e m p t  to  s h o w  that ,  o n  the  factg:~statedin the  c o m p l a i n t ,  
D e f e n d a n t  is  in  a n y w a y  violati~tgii:tbe p r o v i s i o n s  o f  t h e  
Act.  " %!'.~ : 

]n considering tile argumonts made by the Commission 
the. Court ~l~ould have in mind t]ie::fnndamental factors set 
forth above (supra,  4-5). ,,:,~.~::~ , 

The. Commission's arg'uments~a,re i n  essence :that there 
is a sa le  or delivery after  sale;:,flmt Defendant is not ex- 
e m p t  under  Section 4(1) of the :Ac.t because (a) Defend- 
ant 's  acts are a par t  of a " transact ion by an issuer", and 
(b) that  Defendant is -~n underwritt~r because it sells " for  
the benef i t :  o f  the ,issuer" (itallc~:::!ii~mrs) ; tliat Defendant 
should be :enjoined because i t  is giding and abet t ing a vio- 

• tation o[ ' ,  tl~e Secm'ities A.et ;/a:n<~!ii}i.that injunctive relief , 
• ra ther  .tllan recourse to diploniaifi'ci:~,hannels :is the p r o p e r  

reme(h-. ::-; ~. ::~:~". 
One argument  made by the C_6))pnission i s  w o r t h y  of  

some no tice:;:that is, that a decision adverse to the Com- 
mission's contentions "would set a p r e c e d e n t  which would 
be equally available to Germany, , I ta ly  or J a p a n "  (B. 6)* 
and would open the way "for  violations by other persons 
with less worthy motives" (B. 26). This argument  is fur- 

* R e f e r e n c e s  to the Commiss ion ' s  b r i e f  a re  no ted  as "B" .  
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ther  e l a b o r a t e d  at p a g e  21 of  its  brief .  W e  e a r n e s t l y  sub- 
m i t  that ,  a l t h o u g h  this  a r g u m e n t ' m i g h t  h a v e  s o m e  m e r i t  
u n d e r  cer ta in  cond i t ions ,  it is of  l i t t le  w e i g h t  t o d a y .  The  
U n i t e d  S t a t e s  has  a v e r y  e f fec t ive  w e a p o n  a g a i n s t  the  
sa les  of G e r m a n  a n d  I t a l i a n  secur i t i e s  by  i ts  r e s t r i c t i o n s  
on the  use of fo re ign  exchange  in .  connec t ion  wi th  those  
coun t r i e s .  T h i s  r e s t r i c t i o n  c o u l d a ! s o  be a p p l i e d  to J a p a n  
in case  of necess i ty .  F o r  tln~ l eas0n,  we bel ieve  the a rgu -  
m e n t  of the  C o m m i s s i o n  shou!d: ; ]mve v e r y  l i t t le  weight .  

, ' ~  . .  

A. T h e  C o m m i s s , : o n  m i s s t a t e s  :an/l :d i s to r t s  t he  fac t s .  !: 

A l t h o u g h  the. fac t s  a l leged  :ifi tli6 c o m p l a i n t  and  a d m i t t e d  
- .  . y ,  ; , , ~ .  • 

by  the  a n s w e r  were  bm~ed up0fl  a:::./tatement of fac ts  • a g r e e d  
' ~ . " .  . • :~ 

to by  counsel  f o r  the  Conmnss lon ,  a n d  fo r  Defendan t , :  we 
f ind- i t  necessary-  be fore  diseus,,.~in-~,:~tI~e C o m m l s s m n  s a rgu -  

t " "" ' ~ :i ° '  
m e n t s  ,to po in t  out  to the  (=ou:rt:, crrm~s n~iss ' ta tements  a n d  

• , , , , "  ~ . . , '  ~ , ' - .  . , , . . .  

d i s t o r t i o n s  of tl~e fac t s  w}~ie:h ~yle i:h~.lieve m u s t  h a v e b e e n  
i n a d v e r t e n t .  '::i: ::-i-::/-: 

A l t h o u g h  tl~e r eco rd  (,]earl\~ ~tates (R .  6) t ha t  

• "N " " " ' !  : ! : >  " ' ' ' : e i t he r  tlle (ommitt~:;~: figt,~ia:nv of i ts m e m b e r s  h a s  
an)" official o r  contract/ml~:;~;:~m'ne01~ion, w i th  the  govern-  

o:  ' ", • v l ) l . a n c h t h e r e b f . "  m e n t  of the  R .i)Ub]lC of ().']i~:i]:la::.:i~•i '' a n  

i t  is s t a t ed  in the  (.!ommissi0!~'¢.!b~:i~d! (ill. 4) t ha t "  

" I t  doe,~' ~tof a p p e a r  I]~,t t l~o..( 'ormnittee or  a n y  of 
• . . . 

- i t s  l:lollJl~or.'4.-]lave al ly:  o ffl¢~.l,t..] o v  contractual  connee- 
, ot: (:lJlna or a n y  b ranch  there -  t i o n  .witl~ th~. 1,'~ pnl~lie. : : '  ';:'":":: " 

o f "  (.l:L ~ ; ) . . . ( I t a l i c s .  oui's:~::):."), .:". .:. 
• . .  ' : ' : " , . . : m . "  . " i . . , "  " .  ' . . ' '  . , .  ' "  

. 'iT]~is. s t a t m n e n t  ' i ~ l , l i , . s  s'[iiYi"d(,,i!id',.;iil,t upon  I t l i i s  l n a t t e r  
wl~ere no dot~bt can exist .  , .,: ..... ' 

The  .... t a t : m ~ t  (B. 4) .<'  ~' '" l ia l ) , : .Def~indant "has  been " the 
m e d i u m  t h r m ~ g h w h i o h  ~ ':~ .... ':~--.t.~~nds =:': *" * have  been 
sold to resMent:~ '~ '* ~:'~ " and  t i ~ , s t a t e m e n t  (B. 17) 1hat 
the  B o n d s  a re  be ing  sold to r e s iden t s  of  the  U n i t e d  S t a t e s  
" t h r o u g h  the  m e d i u m  of this  ] ) e f e n d a n t "  a r e  e n t i r e l y  un- 
s u p p o r t e d  by  the  faet.s set forti~ iil the c o m p l a i n t  and  ad-  
m i t t e d  by  the  answer .  No sale..," a r e  m a d e  by or  " t h r o u g h  
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the  m e d i u m  of"  the De fendan t .  The  sale is m a d e  by  the  
Government  in China. Defendant ,  on the one hand, urges 
the Chinese in general  to purchase the Bonds  and, on the 
other, at their request,  acts as agent for  individual pur- 
chasers  in de l ive r ing  f u n d s  to the  Bank.  

On the  a d m i t t e d  facts ,  the  s{atement;:  (]3. 4) t ha t  De- 
f e n d a n t  has  used or caused  to be: i l sed flie mai l s  " in  deliv- 
e ! ' ing . these  s e c u r i t i e s  a f t e r  salei:-to'"residehts o f  the  Un i t ed  
S ta tes ! '  i s : .whol iy  u n f o u n d e d . . : .  The: a d m i t t e d  fac ts  s h o w  

, , , . , .  , . , ' -  . . . • , . 

c lear ly , that  Defendant  has no e6i~:tro.1, ixiliatsoever over the 
m e t h o d s  used  for  the del ivery: .Bf  t h e : . ~ ; B o n d s , :  t h a t  be ing  

- " " : ' ,  ,, :' ' : ; " 7 : ,  Solely ill tlie eont i :ol .of  the p u r c h a s e r s  agen t  i n C h i n a .  We : 
• . , . , 

• .do l .not:concede tha t  D e f e n d a n t  i~i~is i n % : n i - w a y  caused  t h e  
ma i l s  to be used  in the deliverv:~of tl?911'Bonds a f t e r  sale. 

- "  • " " P "  1 , .q he  stat, ement  (B. ,-S) "'"~~" " '~ "~' .... .~ - " tl~at , ~ . , .  :...~ a,. a ~esult of i ts .  
act iv i t ies ,  i t  has  rece ived o F , . l e r 8  ..;.:. ,'..-:"..,,;!S eon t rm:y  to t h e  

• , - : , - • , : . : • i . : : .v , , , :co.d  funds  to De- fact .  I n d i v . i d n a l p u r o l l a s e r s  hax~.. " ":" .... 
' • ' .  : . ; 5 2 : .  " 

f endan  t as . their  .aaen t wi t l~ d i reet-fb.n s? t:,.,;'&"l iver  such funds  
to  1-~ t,le B a n k  and  to (,xecute api?lioation,,: o~. the i r  b e h a l f  

, " " : ,  , :  4 ,  

f0i:-.tlle t r an s~ l i s s i on  of sue b fdn;ds, f0 .:C1)ina f o r t h e  p u t -  
chase  of Bonds  there.  ".<.:% .i . . . . . .  

. T h e  a d m i l t e d  l:aots do not .ius.trf,v :tlm, :~latoment ~.{B. 14) 
fl int  " in  tll:o final analvs~s  tl~(::d!:q'~F!~J)~i:t";t is d i ; t r i b u t i n g  
seom' i t ies  t'(,r tl~e beno.iit ~t' the, "" : ' "  I t  does not  dis- 
t r i b u t e  any  seourit ios.  ' q lse lenrn,,(l (";i/ii'i below so found,  
statin,~ (R. ~}5)" 

' ' '•"i!l,c, ~],.serit,,,l a,'livili,,.-:.?}:,!i'. :•f!i,!ii~:d01'endant. c lear ly  
;:.: ~.stat)iisll ,ttia.t dsel',::ndar, t ' ..... : " ~,a~l~,..no ~ii:m"{ tact  oI' sale anal 

" , , , ,  d i , s / r i t , ' e t l , , , ~  , /  a .  ( , , ~ t . ~  . . . . . . .  .(...lt,d~cs ours . )  

. T h e  adJ~!ili,~,l t'acts ro|ul,..~ th"~"slqit(!i~ient (B. i ] 5 ) t h a t  
• "'rh(.~r(.,-is. no  . .-s(, imrate an( l  (li,<fi'h}!:~:::.~}iq{nsaction c a r r i e d  

. . <  . . . .  , -I . .  • ,. 
- . ' . %  = -  t '  . . . , - ,  

--i-h-vough 1~\- il~e ~ h , f e n d a n t "  i t s  sot]e~:t-ttt-i:i!m-merely i n i t i a t e s  
a t r ansac t i , , n  t o  t)e emnplet{~d b.i7 :,t!i.e. !2:ppublic of China" .  
Clear ly ,  on t],e facts s ta ted,  l)et"endant"s ~ .action in u r g i n g  
the  pureha:-:c, of Bonds  is en t i re lv"se i sa i ' a t e  and  d is t inc t  
f r o m  the  sul~sequent act ion tak_n" -e by, i nd iv idua l  p u r c h a s -  
e r s  or  by D e f e n d a n t  fo r  them. As for  i n i t i a t i n g  the trans- 
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action, the actual facts are that the individual purchasers 
init iate the purchase of the Bonds for their  own reasons 
which may or may not be based upon Defendant 's  appeals. 
Defendant 's  action in urging the purchase of Bonds is 
entirely independent of the  action of the individual pu r- 
chasers in determining w!iet!mr:they should buy the Bonds. 

Tile statement tl~at (B. 20): ' , the defendant induces the 
purel lase  o~f' Bonds from f!!i~i: Chinese Govermneni: and 
causes tile t ransmi t ta l  of tht~:i::~bntire purclmse price to the 
issuer"  is entirel.v unsupPe!':t~i~!i 1;y the facts s t a t ed .  On 
such. fac ts : i t  is:imp0ssi!de it:d::i:~}ate wliat causes the indi- 
vidual  purchasers to ~nake slti~ti,li purchases. Could  it not 

- ~ . : : . . . . . : , ;  . 

he that  they dell'red to help th:~'iil:i mother country regardless 
of Defen • ' dant s appeals? ('oul'd.it not be that Defendant 's  
appeals  a r e  notlfin,,, more }l~'ai~ the appeals  whicl{ each 
Chinese feels in, h is  heart? tn::i::the !oregoing statement the 
Conmiission.eon[.uses the tw~~'Kctions taken by ,  Defendant,• 
namely,: ( l ) u r a ' i n g  tile prli'Ohase of the Bonds, and (2) 
acting as  a~'en! ~'or iw, lividnal~purelmsers. Of course, De- . • . . . : . ' . - : o "  . 

f e n d a n t m l l ~ , t ,  as,,,a~en! f~,r J}idividual purchasers,  cause 
tl~e t ransmit tal  of all t'und:-;::3!:o,,.,eived by .it to China. We 

, a re , . sm'e , . fha t  the ,  ( 'onmdssi0n will not ;contend that. an 
individual purchaser  could li'dt:":i.lo this himself. 

" T h e , C o m m i s s i o n ' s  aro'um0nt,~. (B. 20) as to the rea l i t i e s  
of the situation are wholly unfounded. F a r  from being the 

-. realities",of.the si-tuation, tlle,::/m;gmnents made by the Com- 
mission are..notld:ng. . nmre tliahi;:Iiglnents of its imagination 
devised~,,for t l ,e :purpose of"ii-~fi;pporting an unsupportabl e 
argument..,., 'l;l~.se : s t a i e m e n t s a m r e '  , . . . .  a .perfect.. example of 

'q . ° ~ ° 9 t -  ¢ '  ' ' ~  . * . . . the Commis,'mn s.at tempt to%0nfuse the Court  b~: Confusing 
the~ facts i: :-The Comndssion :concedes t h a t ,  in determining 
whether  Defendant is an u i~derwriter a_nd hence subject 
to the Ac t ;  the only activities to be considered are i ts  
activities in  urging tile purelia.,;e of the Bonds (1-¢. 35). 
The Commission concedes t h a t  Defendant 's  activities as 
agent for purelmsers has no bearing on this point (B. 11). 
I t  may be true tlmt the Bond.~; are being purchased by 
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residents of the United States, but-such purchase is made 
in China by the purchaser 's  agent  and Defendant has noth- 
ing to do with the distribution of these Bonds. 

The statement (B. 26) that "it  is the agency primarily 
responsible for the" distribution of  Chinese bonds in this 
a rea"  is an illustration of .the-distortion of the facts to 

• w.hich the Commission has found-]t necessary to resort in 
order to just i fy its position. ~ii: 

B. ,  Defendant , : i s  ent i t led to the ..... ' ~.e$1emption prov ided  by See- 
l i on  4 ( 1 ) ." ~ . , .  

,,In Points I~ and I I  of its bllef::t!!e Commission attempts 
:to show that Defendan t  is not::entitled to the exemption 
set forth in :Section 4-(].) of the:.Act,on, the ground tha t  
it  is. part icipating in a "transa:ction by an issuer" and i s  
an "underwri ter" .  , .,~/,. , 

In Point I of its brief, the C0~!)mi~sion argues that De-, 
fendant is " " " selling the Bonds :a~]~l is causing them t o  be 
delivered after  sale by means oLthe mails. What  we have. 
sa id  in Point [, ~ve think, effect:ily6]y answers the Commis- 
sion's argument~ (:B. 7-11) tlmt::iDefendant's activities in , ,  

• urging the purohase of Bonds C0:~!stitute a ,"sa le"  a s ~ , t h a t  
t e r m i s  defined:in tile Act. We'niust  point out, however, 
:that the  Conmlission, in its argufnent, confuses these ac- ~ 
tivities with Defendant 's activities in delivering funds to 
the Bank  a s  agent  f o r  various ind iv idua l  purchasers . ,  : -; 

C o n t r a r y  to  the statement (.B:~I!IT:) that Defendant claims 
t ha t  i t . has  been aeling as a ~ e n t  for purchasers  in the , ' 

"I::Tnited, States and  that it eanno:L therefore,  .be .sel l ing,-  
securities, Defendant ,makes np:'::~ifich claim insofar a s : i t s , :  
activities in:urging the purchase: qf Bonds are concerned. 
Clearly, Defendant'~acts solely $9~:=itself, just as any indi-, 
vidual might, act. In these acti:vjties it is not acting as 
agent or in any other capacity for: the Government to any 
grea ter  extent than, any individual interested in the affairs 
of his mother country would act nor is it acting as agent 
for  its members except insofar as they approve of such 
activities. 



Defendant does contend, however, that its activities on 
behalf of purchasers of. the Bonds are solely the activities 
that any agent would perform for his principal. 

The Commission attempts by indirection to argue that 
Defendant has caused to be delivered after  sale unregis- 
tered securities by means of the mails. Defendant has 
absolutely nothing" to do With the delivery of the Bonds 
af ter  sale. T h e  sale is nlade in China and the delivery to 
the purchaser tak(,s place in:China at tile time of delivery 
to the purchaser 's agent in China: Thereaf ter  the use of 
t hema i l s  is caused !-,v the pu~'clmser's agent. Defendant 
certainly can have r~o control over .the use/of the mails at 
that time. : 

The Commission .~rossly understates the:facts in its cita- 
t ion Of S e c ~ r i t h < s  a~td E .rc l~b '~ge  C o m m i s s i o n  v.  S t a r m o n t ,  

~,1 " F .  S ,.,,49'" , N .  , . " ,_upp. (Ed. Wash. D.', 1940) In additiOn to 
the fact- that  the  persons  were held to .be "issuers'!, the 

C o u r t  found t h a t t h e  instru.ment s igned 'by the members 
o.f the.. public in a(e( 1 dance. ~ lth t h e  so~ca!led "requests" 

,was:more tl~an an. indication...of assent. :It. was an actual 
sul)seription to tlm stock and hence there was a sale of a 

. s e c u r i t y . .  ' . . . . . . .  
S e c ~ t r i t i e . s  a~~d Exc l~a l~ge  Co~it m i s s i o n  v . i T o r r ,  15 F. Supp. 

3 1 5 : ( 8 .  D. N. Y.,'1936), ,q7 ]ib.:;(2d) 446 (C:.::C. A. 2, 1937), 
. .  " -  

' ¥..; ] 938) ,  . .  2 2 F .  Supp. 602 (S. D. N. ~"=" cited bY the Commis- 
. .  - . .  

sion (B. 9), is,clearly not in point because the persons en- 
joined in tilat c.as~, we, re clehi'ly acting as hgents for those 
engaged in tlle sale of tho se.eurities. 

~Ve have already discusiq~-id (supra;  9:!0) the opinion 
o f  the Commission's ~eneral :(ounsel, referred to by the 

• : i . ~ : . . ,  : , . , , . : . . .  

Commission (B. 1 0 ) . . .  '...: . . i;~:. 
: :We think.ttlat fat' fro~l e¢~ii::l~using the facts as contended 
bv the Commission (B. l 1), tb.-~learned C0Ui.t below in his 
opinion (R. 36) demon,,;trat~s: a i:ompletelunderstanding of 
the facts. ' - --- 

What  we have said in Point 1 hereof effectively refutes 
the argument made by the Commission under heading B 
of Point I I  of its brief in support of its contention that 
D e f e n d a n t  is an  " u n d e r w r i t e r " .  



The only argument worthy of notice which we have not 
touched on is the argument that the phrase "for the issuer" 
should be construed to mean "for  the benefit of the issuer". 
Although the fallacy of this appearg on its face, we wish to 
point out to the Court the highly illogical and strange re- 
sults which would arise from any such construction. 

In this very case, the Commission contends (B. 25-26) 
that, despite the admitted facts thatDefendant is in no con- 
tractual, agency or other relatlonsh!p with the Government, 
Defendant, nevertheless, can, on:::beha!f of the Government, 
file a registration statement. Tlie absurditv, of this is ap- 
pa ren t  for :not only might the Government bewhol ly  un- 
willing tha t  a registration statel~lent be filed but the De- 
fendant .itself is  not in a position.-t0 obtain thenecessary 
information required in the regis:tr:ation statement. The 
Cour t  below recognized tMs, stating in its opinion (R. 37) : 

• r " . ~  

"Since the defendant is :not:an underwriter or an 
: agent it has no authority t:6-idOso." 

2 " : "  , -  " "  
• f . .  

The Commission has pointed 0t, t~: (:B. 2-3) that the whole 
purpose of the Statute is to afford "protection to the 
investing public simply by re~lUiring publicity, of the 
material  facts and circumstances: concerning securities 
publicly offered" and that the C6i~finfi:ssion's "sole function 
in the registration process is!:i~67:require that~gccurate 
information is niade available .to pers°ns t o w h o m  se- 
curities are offered". :: ; ~:: ~: ~ 

The argument of the Com~:~idsion would lead to the 
absm'd and illogical conclusion tliat:anv person Cotfld make 

- . . ' .  . • ' . 2 • . . '  . w • . 

himself an  underwriter for any:c0rp0rati0n or  government 
and under the provisions of the :~c:tibind such corporation 
or,: such: go.v:ermnent without 0m/:db)nsent,.. and;:.';in fact, 
against tim:wishes, of sucli C6;t~r~/tion or government. 

The Commission argues (B. 18:):tl!at the principal differ- 
ence between-Defendant's activitieS-:and those of--an ordi- 
nary underwriter  is that Defendant•'$:activities "a re  moti- 
vated by patriotism rat]mr than bYl profit, and its services 
are contributed voluntarily". The real difference between 
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D e f e n d a n t  and  an o r d i n a r y  u n d e r w r i t e r  is tha t  the  la t ter  
is an agent  o f  the issuer. . . -Defendant-  i s .not  an agen t  of  the 
G o v e r n m e n t .  

The Commission 's  a rgument  (B. 19), based on the legis- 
la t ive h i s to ry  of Section 2(11), is not justif ied by a com- 
par i son  of the definitions. S u c h  a compar ison mere ly  
shows an in ten t ion  that  the element  Of compensat ion should 

n o t  be neces,<:ary. I t  does not, l~0we~:er, negat ive  t l i e . neces -  
s i ty  tha t  t l iere should be aw age, n c y r e l a t i o n .  T h i s  is ~not  
only clear  f r o m  the Act but is (~0nceded bv the Commission 
when it States (B. 19) tlmt t]re?:terip was meant  to include 
all p e r s o n s w h o  sell for  a~ ~.~.,~:~.e:~. :: 

: I t  seems to us also that  5n6t:i:ie~:r:eason for  ihe changes  : 
~ made was tha t  t lm ear l ier  definit~on:n~ight not cover p e r s o n s  
' who bought  an issue of securitii~S and resold  such issue f o r  

thei r  own acemmt. ' : ...... • 
, , . '  , .  , .  • , 

In P o i n t  ] [  a n d  . I I .A,  th6::i ~'::':':::' " " C . o m m l s s m n a r g u e s  tha t  the 
Act  was des igned  p r imar i ly  t0i::d~;a! with t h e  problem of 
' !d is t r ibut ion  '~ of .secm'ities; thai: : t lm exemptions set  f o r t h  

• . , , . , '  , • , 

in 4(1) were not in t ended  to pl@(;ide an exemption to a n y  
p a r t y . : " e n g a g e d  in t he  initial:  : d i s t r ibu t ion  iof s e c u r i t i e s " ;  
t h a t t h e  sale or Bonds  bv " '  i i i  • t!)ie;iGovernment is a " d i s t r i b u -  
t i0n" '~ofseeur i t i e s ;  tha t  "Defeh~!a'nt:'is d i s t r ibu t ing  securi-!  
t i e s ; a n d - t h a t  defendant ' s  acti~vjltje's:are a p a r t  16f" a t r ans - : '  
act ion b y  an " i s sue r"  and, ~aeb6rdinglv, are  not exempt  
under  Sect ion 4(1),  I t  argu6,~ ' thaf:f lmre is a Single t rans-  
act ion and tha t  tlle exelnption p r o v i d e d  by Section. 4(1) 
does n o t  applv.~ t o  "eonlpon~:n,tl ipa:ilt~" of such .transaction.. . 

- A l t l l o u g ] J  this a rvm~ent  iS'i:(iXfl!i~melv ingenious,  we be-  
lieve t l iat  its fallacx: is appa!'@f:'o,h ' its r a c e .  The fa l lacy  of 

' t h e  a~rgument;is lnore clearl:x:.!-~,pI.)arent..~,.:.,., when We c o n s i d e r  
the-•facts,.  The ' " :;'" : ~"~ "':" " " .. • . G-overnlnent"~as~ .not: .vaolatmg any: law~ m 

" s e l l i n g . i t s  .Bonds. in C]~ina t6;;th~! :iifirchaser's agent  there .  
. D e f e n d a n t ,  in u rg ing  others..it'0:_pm.~hase t h e  Bonds,  does 

not  in a n y : w a y  repreesn t  the-G'overnment .  Defendan t ' s  
action is en t i re ly  dist inct  fr0:~n:the action of indiv idual  
pu rchase r s  in purchas ing  the Bonds.  The l a t t e r  in i t ia te  
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such purchases. Defendant 's  ac t iv i t iesare  entirely outside 
the transaction between the Government and the purchasers 
of Bonds. 

Even if this were not true, the Commission attempts by 
its argmnent  to limit the exemptions which are clearly set 
for th  in Section 4(1). That  section provides specifically 
that  t ransactions by a n y  person other than an "issuer,  
underwri ter  or  dealer" are exemPL:= The language is per- 
fectly clear and is not susceptible;of an{: such strained con- 

s t ruc t ion  as the Commission t r ies  to  :give i t  (R. 38). 
~We do not: hesitate to conced~(that!:::!he Courts and t h e  

Commission are correct in holding representat ives ,  agents 
and employees amenable to  the Ac~: iBut  in t h e  present  

• • • ~ . r  ~ O ,  ' 2 "  

: c a s e D e f e n d a n t  is-not a ~epIe~enta:,t::lye, agent or employee 
of the Government. The  cases~cit:ed~:by the Commission, ~ 

the re fore ,  have no bearing. , i: : : :: 
i i.:The Commission refers to th6~:fact:that it has  in certain 

• . ° , , . ,  " o .  " .  , • 

cases obtained consent m3unctm:J~s'm connectmn with the 
sale  of the Bonds and makes the:ktat,~went that  the defend- 
ants in such cases "were in the same position as the de- 
fendant  in this case". We are : , sUre  that  this statement 
must  have been made inadver ten t ly!by  the Commission 

b e c a u s e  that is not the fact. l h~iiial! o f  such cases, it was : 
. appa ren t  that  t h e r e w a s  a certai~'::i~eiafionship between t h e  
Government 's  representat ives in•~ fl!is - ~buntry and the per- 

: s o n s  "enjoined from which it c6hid be. inferred that the 
lat ter  were acting as agents of the Government and hence 
could be held  to be  "underwriteilS'.U: We re i t e ra te  that  in 

• the present  case Defendant acts pure!yivoluntar i ly  and has 
~n0 authori ty  to act for the G ove~:.n:~heh:t here. ' 

'~C. D e f e n d a n t  is  ~not.: " a i d i n g  and: :abet t . |ng"  a v i o l a t i o n  o f  t h e  
S e c u r i t i e s  Act .  : ' : , : 

, '  - : . ,  . . ¢  , *. 

..... In P o i n t J H  of its brief, the Commission argues that the 
Defendant  sho:uld be en,joined asi:0:n6~who is aiding and 
abett ing a ~dolation of the A c t .  : :TlmCommission states 
(B. 21) "it is clear beyond doubt that  the Chinese Govern- 
ment itself is t ransmit t ing or causing to be transmit ted to 
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the United States unregistered securities issued by it". Not 
only is this not clear, but it is entirely contrary to the fact. 
The Chinese Government sells the Bonds in China to the 
purchaser 's  agent in China. Af ter  the sale. of the Bonds, 
the Government has no control: over the disposition made 
of the Bonds by the purchaser 's  agent. In fact, it is imma- 
terial to the Govermnent whetlier the purchaser  allows his 
agent tol retain:the Bonds i n  C h i n a  o r  directs his agent to 
send them to hin~ in the U n i t e d ; S t a t e s :  : . • • .. , 

F u r t h e r m o r e ,  the Governmefit, on the admit ted  facts ,  
does not car ry  on in this cotihti'y any activities .in connec- 
tion with tim sale of the B o f i d s i : : . .  , ~ ' . .  

Accordingly,  the Governm.en.t in no way violates the 
:Act. If- t :here is no violation: o:[.:::the Act on the par t  of  the 
Governinent,,'i. e., the princiiSai, then it is clear that  the 
eases cit6d , b y t h e  Commissi0ri" .. under Point I I I  ,have no 

, ? ' . . . ,  ,2 t 

bearing on fhe:case. As a ni:~tt,er of fac t ,  we do not.dispute 
the  holdings of those cases. ::.::!.i~i::" ~ " "  " " " :  

A s  .we have. point(:.d ont, tlm argunmnt under this .point  
is based on 1he fallacious ass'Ulnption that the Government 
is. violatino- the Act. ,ks wel/liave shown, this is no t  the 

( "  a s e .  ; % , .  . . . - .  • . . . .  • : ' .  

D.-. ,An :injunction. against Defend:.a. at is not on lynot  the proper 
remedy but would be high!y::inlpropcr. 

:In POint IV-of  its briet', t:lm~.(~on.mfission, referr ing to a 
stateme.nt made 1~; tl~e learned Court below in its opinion 
(R. :37), argues float the A : O t , : a U t h o : r i z e s  in junct ive  relie]~ 
against  ])efendant l~ecause]:~qt: is . t h e  agency pr imari ly  
responsible for the distribffti6O of Chinese bonds in this 
area"  andi tha t  recourse to~i:di:p;iomatic channels is not re- 

d ]  . ~  . . . .  ' t  ;' . , . • quire . ,~:,.:,:-:, . . . • .' " ,  , 

The. Commission .is elearl~'~izifi.:~error for two reasons. In 
the first place; its argument~isJ:iasedupon the assumption, 

shown ,to.be fallacious, thaf:i,Defendant is an agent for the 
distribution of the Bonds. I n  fhe second place, if Defend- 
ant were an agent of the .Chinese Government, it would 
seem to be obvious that  the ordinary rules of International  
L a w  as appl ied bv the Courts of  this country would be 
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applied, namely, that injunctive or other relief cannot be 
granted against a foreign government and that the proper 
procedure would be as indicated by the learned Court be- 
low when it says (R..37) "the channels of diplomacy are 
open through the Department  of State".  

The Connnission argue:; that  Such procedure is unneces- 
sary  because a registrat ion need be s igned only by  the un- 
derwri ter  of t!m .securities. S!:nee Defendant is not an 
underwrite,r of :the sec{l!:ities, i(::is n:ot o n l y n o t  necessary 
for:it to file a registrat ion statementli)ifit it "has no author i ty  
to do so" (R. 37). - :!ii;~i:i, 

Defendant is~notj even "actin~:~..ir/::;a merel;¢ minister ial  
capaci ty  (B 26) " 

. . . .  :" . :  " " ' : ,  '~ i ," "" " ~  "~ . '  q • 

POINT' iH  

The judgment  o f  the Distriet~:court should b e  affirmed 
and' the Commission's ,  appea::.::?::~.smls~ea. ~ : 

- . ,  . . 

• - " : ' / L " : '  ' : : "  ! .  . . .  

As de~nonstrated above, the Com,n,a~smn has failed en- 
t irely in. its attempt: to support!i, i t:s: e0ntentions... . ~. 

A l t h o u g h  we have a~reed Wif:h:;:the CommisMon that, i n  
i .  • ' • d " ' . ' , .  

urging tl~e.-purehase of Bonds,iDefe!!dant acts purely for .: 
ne~tlmr the Go~:ernmentnor the:put-  ,. its:elf and ,represents " ;'~ ~ ' 

• . , . . . .  ! 5  . .  " . " 

chasers '  of' BondS"in so doing, tl!e a6tual fact is that  De- 
fendant ' s  activi:ties in tllis revai:~.l.:~nl;e:i'ely are the embodi- " 
ment of tl~e feelings of al! of its nmmbers. To this extent, 

::tl~eref0re,'its::aetivities are the at~ti:git:ies of:its members. . 
In: u, 'gi,,g tl,~ purel~ase of ]Gniis;~Defendant is no t  an 

agent of..the Government. ]tsac:~L!!~:{es as agent  for pur- 
chase,rs,:-has ~no bearing on its a'~?ti:~i,t.:i~s .in LUrking .the' pur- .  
chase:6:fBohdSi " ":  I lus, tile Comhiiss~'oh"iconcede~.(B. 11). :: 

• ' 6 ~ , . . , , : Defendant s acti.vities in urging';:;tli6 purehttSe.of B o n d s  
:are.not a_part  of_any transaction.: r esu| t ing in the_ purchase 
of Bonds, any such transactionbeii~g one pure ly  between 
the purchaser  and the (]overnmenL . 

Defendant,  in urging the purchase of Bonds, is doing no 
more than what its individual meinbers could do. There is 
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. . : . : ' , ' ' " . - '  . : 

W~LLIa:W. M .  
J O H N  H O L B R f I O K ~  

t or (,ounsel. 

no rule of law prohibiting an individual  from urging some: 
on+else-to purchase Bonds where he has no interest in the 
sale o f  the Bonds exeept the very hmnan in.terest of aiding 
his ,mother country. As the.-court below states in its 
o p l n m n :  .: . " " 

,,•', ~ ' . ' . , .": .::,.':~::~. - - 

,1. he  d e f e n d a n t s  . pa r tmlp '~ / t ,~0n  w a s  t h a t :  o f . a : v o i u n -  .. 
• . :  t a . @  . e h a r i : t a b  l e - o  r g a n  i z a t  i.c.m .a Pi~e a l i n g :  t O " t  h e / h d i n a n i -  . 

,. :. : t a r i a n  i n s t i n c t s  a n d  endea~-o i~ ink i~ lo  a~ -0~ i se . t he  ..pa~tMot.id. :, 
• : ..fe r v o  ~.. 0 fl i ! s  i . q e m b ~  r s ,  i}i;fi~~r~.l.i; ?t l m ? i n 6 d i f l n l  ~0f;-news.~. i- 
~ . , . p a p e 1 - a d v e ~  t i s e m e n { s  alidih::~ias'~:.i:.:iiaeefin:gs;,".to b u y - b o n 0 s . . . :  
i .  : 0 f : f ! i e : - C . l i i n e s e  .RePublic:i 'a/ , i l : :~ {.})i~reb~il :a~d;.tjaeir+i:;(atiie.r)-::. 

: l a n d  i n  : . i . t s ~ d e f e n s e  ii~ an;~a)v!: .~g!m"ed.;Svai!: . .bein:gi- .~:aged:. , .  
• ..- by-i J apN~;:-: • "F i le  de%ndg}i::f:~.r'e:~:6i'vedi :~ i l n d  ...:,in:: s b N e  . in;  ':. 

" ," .:S {.a n:ees-;.:-:-as:S: i s  t e d  i f f :  filliii-}:i:;.{it:::,(:);.:!~i, e ~ : t i b s e ~ i D  {ib.ns;:: a .nd  ::- 
' ,: d e l i x ; e r e d / - t h e i n ,  aedompan ied . : . l ! ;~ : : . . t h~ : . .~ requ ' f r ed : ; / f l i nds ;  . 

...... t o  t h e  . . .Bank  o f  (.'.]~ina, N e s v . . . ~ ) m , k .  A g e n e v , :  w h i c h :  a e ,  
• ./.~`.~ep.ted..and..`transmitted~.~i.t~i..i.a~`.~`~.~i~;serip.ti6ns~.~.t~.~ii~..:,re, 

• i : ; . . : i ;eived 4 l , e . : b 0 n d s  fr0m.. th£?i;s~:i i~!~:  ' d i % " e t } a n d  i~ :ade" . th ,e  -, 

;.:. : :.:.':.rl?lie. det-en, d a n  t .  s i n  qff@a~t.ii:d'.,:}J:i>,'q:l~g:;:,an6lnber~":more 
• e f f e c t i v e i  <i. t i t a n  tlie<- ii:d>i'ff~l,a;;::e ' ( 1 0 f i ~ " f o r t h e m s e i V e s  

.: ? w i t | i  a - s a v i n g  .of I t I~ei r lat:}o:.r;..,i~iid:, l o s s  o f " . t i m e . :  ;.,IS , . the 
• 7 ; : . d e f e n d a n f m m  r.e am),nab}ik:.,:i:::ioi"{:iii6::}pro~i:sions 0f : t l%i - iAc . t  • .:!i 

.. - . . - . than  i ts . ,  i n d i v i d u M  n,,,~t;~;:fi.;::i~i~:.i'. / {Vlim,{:.?it . :aefed2'.¢.  ::: : : : 
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