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| PROCEEDIEGS_

Cheirmen Frankz t am sorpy that the limitetionn of .
space have prevented us from doing what we 1ntendéd to dé.

We wented ﬁhia to be a very 1nfdrma1 eonrerence. and
we hed 1ntended to sit down on the floor instead of assuming
this dignified posture. But. you just pretend tﬁét we are‘
down ﬁhefég and have out feet on the %abie,.egd you can uie
butteh_ybur vest, and put your feef on the table and talk
in the freest possible faehion.' |

The purpose of this ce”ferenoe ag you know, is to
disouss competitive bldding for utility securities. The
idea 1s by no means new or radicaI; Campetitive bidding
for utility aecurities has, for many yeara, been required
by several states -~ in conservative old Rew Ennland. It 13

required by the Federal Power Commissiom and the Comniaeiun

for the Distrioct of Columbla. We are here today to discuss
" whether 1t should be extended and applied by us to ut:lity

’aecur:tzea under the Public Utility Holding Company Aet of

1936. _
ThefCQmmission'e Purpos® == to use the étatutory
language -- is to protectrthe'interest'of investors and

consumers.snd the public intePest in public utility holding

eqmpanwféyateﬁg,r‘ The Commiasien has no purpose or desire .
‘to hnrt 1nveetment bankers or. deelere. We want to find out

_whethar competitive bidding for utility securitiea will hnrt

/
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anyome, and, if so, whom,
Before we proeaad to the diécussion, there is need

for some clarification., Ve are, I repeat, to consider with
you hoday a rule, prOposed’by our gtaff, requiring com-
petitive bidding for utility securities. The rule wouvld apply
only to securities of public utility holding companieg,
registered under the Publie Utility Holding Company Act of
1935, and their subsidiaries, The proposed rule has mnothing
whatever to do with any other sseuritiss of sany other kinds
of companies. The Commigsion has not the slishtest statutory
power to require competitive bidding as to such other
securities., And it is not gseekimg amy such power from
Congress. |

- Soms persong, walfortunately, confuse the Seeurities
Ast of 1933 and the Public Utility Holdings Company Aet of
1935, Let me briefly differentiates The Sesurities Aet
covers ths seeurities of all kinds of companiesg, including
utility eémpanieaa But it ~ives us very limited powers,
Spesking generslly, it calls merely for telling the truth
ab@uto and dealimc homestly in, securities. The Utilities
Act of 1935 overlaps the Securities Aet of 1933 with respect
to cortain utility securities. As to such utility gesurities,
it glves the Commissiom mmeh broader powers and duties, than

doss the Securities Agt of 1933, -

The subject for discussion today divides into two
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ma jor parts, which we shall hear separatelys

Firat, has the Commi@ion_ the legal -- that is, the
statuﬁory e-..auth’ority to make a rule, under the Publte
Ut111ty Holding Compeny Act, 88 to competitive bidding for
utility securitfest ‘

Seecond, if the SEC has such atat'ut’ary-power.‘ is 1t
desi;'a'l;le == in the public interest or im the Iinterest of
investors or consumers -= to0 exercise that poﬁer't

The Commission has not yet reachsd a conélusio::: on either

of those points. Bsfore it does so, it wants to hear dis-

_cussion from you today and to conslder the memos which have

heen filed!with it om that subject.

‘The Cpmmission has never in its history acted on any
sub ject whgén it conpidqred that it lacked statutory authority.
Nor will 1t do so in this instence. If after eonsidering
the arguments, the Commission decidoa_thﬁt e competitive

b;dd;i;g-z'ule as to utility securitics is outside its powers,

1t -}vill certainly not fiséne ‘such a rule.

. Soms of you == perhabb.* mny of y’bn‘ - viho are present
today have never _ocmferr‘éa with. ifxé':b:ofm"eo All of you are
not intinately acéuéint.ed witia our habitso “‘An'd we fear |
thet you mey have been. misied s by dertém‘pﬁbluhed stat-
ments, as to what hasg haﬁppaned;wﬂ.;h respeet to our earlier
discussions of pompetiﬁive'bmdiné,. It is therefore ,

desirable to acquaint you with the facts;
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of certain persons that we are proposing to act precipitately
with respect to a competitive bidding rule. That 1s an
unjustified innuendo. Here is the story: |

As you know, for geveral years, the subject has besn
guch discussed by leadins investment bankers., Harrimn
Ripley and lorgan, Stanley, over a ysar ago, published book-
lets discussing it.

The participation of the SEC in this discussion began
about a year agw; in this fashion:

In 1938, while IMr. Justice Douglas was Chairmen of
fhe SEC== and (ommissioners Healy, Mathews and I were
msmberg‘ﬁ*we adopted a rule, under the Utility Act of 1935,
as to the sale of utility securities through affiliated
investment bankers. In practlee, that rﬁle led to considerable
eriticism by the investment bankers. Sugc~estions for changing
it were made.,

In an opinion of the Commission, in Decenmber 1939, in
a case dealing with that rule, Commigsioners Eicher and
Henderson sugé@sted a subgtitute rule f@quifing compstitive
bidding for utility seeurities,

0n February 7, 1940, Mr. Comely, President of the IBA,
called on me %o+ 1lscuss it. I told him that we were  then
contemplating sending out a questiommsire asking for commesnts

on our rule about affiliated bankers, and that that gquestion~
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| compstitive bildding for utility securitiea‘.
The next dey, February 8, 1940, lr, Cannely wrote
me a letter. It reads as followss
."INVESTMENT BANKERS AssdciAmoN OF AMERICA
"New York, N. Y.
"February 8, 1040
"Honorable Jeroms N. Frark,
Chiairman, Securities and Exchange Commission
Washingfton., D, C,
"My dear Chairmsns
o "I have bo@n thinking ebout our converaatim of yea—
terday and the ;houghts that I am about to expreaa here
might hrave developea had wo had a 1little longor tima to
'talk over the sub ject fg p%umpulaory cmupetitive Bidding. /
“If I understoed you comctly it was your idea to .
send out a questionmaire 1iating coertaln queati:ms which
would be -angwered by not only }geople in our business dut by'.r
industrialists, etc. - o
TThis 1dea hes a lot of merit providing the questlm-
naire s.s sent to an informed group and by that I m-n people.
who have some understandin: of thia buainesao _
"If..you send this queationnalre out toa broad" mmg
11t 1t will include a lot of mnufacturors or sma 11 business

J«@\

men who have never done any publio financine: and you are
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likely to get an entirely different reaction than if you
confined yowr meiling to members of the IBA, the NASD

gnd such industrial and public utility concerms which have
rogistered with the SEC during the past five or six years.

At first blush when you mentiom competitive bidding to an
uninformed person their reaetion is bound to be that it

is a desirsble thing. However, I lnow from actusl experience
that when you begin to discuss the pros and cons of the case
it is not wnusual for an uninformed person to channe his
viewpoint after you have given him the reasons why compulsory
competitive bidding for industry is not desirable,

"Now I say all this kmowing very well thet as laws now
exist the Commission could only force compulsory competitive
biddin~ under the Holding Company Aet. In utter candor I
must ssy that if the Commission should deeide to force
compulsory competitive.biddihg under the Holdinmr Company Act
it might be just another step to amend the Securities Acts
and make it compulsory for private comcerns to use the
sealed=bid route.

"I remenmber very well your idea about classifying
securities, ranging from AAA to the speculative type amd
I would like té think a 1ittle mere about this,

"I was plessed to learnm that im any event you had mo
thought of ﬁfrﬁezimgv the matter until you semd out the

questionnaire , compile the results, draw up some tentative
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conclusions a8 & pesult of the questiomnaire and then
diacuss the ﬁntter with those of us in the business,

"Have I sta.taed my wnderstanding correctlyt This 1s
a very vital subject and I want to be sure that we under-
stand each other,

"With kind personal regards, I am

"Sincerely yours »
E. F, Connely, |
President,."

You will note the following about thet letter fram
lir, Comnely, writteén on February 8, 1940 --..almoaﬁ a year
agos |

He said that there was "a lot of merit" in our
contemplated proposal to send out 2 questionnaire on the
sub ject..

He questioned the advisability of sending it out
except to '?an. informed group and by that I méan psople who
have .aome underétanding of this businesa;"‘ He thought we
should confine ocur meiling "to members of the IBA, the NASD
end such industrial and public utility concerns which have
registered with the SEC during the past five or six years.”

He was pleased that we waxrld not adopt a rule mt:i

we should "semd out the éuestionnairbg, éqﬁpﬁe the results,
draw up soms tentative conclusioms as a ;!eault of the

questiomnaire; and then discuss the mtter with those of us |
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in the business.”

You will observe fhat he did not suggeat a publie
hearinz or public discussion, but wanted us to have e
limited "discussion” with a restricted group.

On February 29, 1940 -- some three weeks after the
recéipt of Mr, Comnely’s letter -~ we sent out the question-
naire to pﬁblic utility companies, investment bankers, nublic
utility commissions and others, asking for replies by
Mareh 20, 1240, On March 13, 1940 we extended the time faor
replies until April 2, 1940.

On March 18, 1940 -- ten months ago -~ lr, Connely
for the IBA, filed a lengthy reply to the questionnaire, It
discussed, at length, compétitive bidding for utility sec-
urities.

This reply was very widely publicized in the nreas of
the country, We understand that copies were then sent by
Mr, Comnely to all members of the IBA,

Omn April 2, 19240, we received a lengthy reply from
NASD, which also discussed competitive bidding for utility
securities. We understand that this reply -- or a summary
of it -~ was semt out to all the members of NASD.

Many replies were received by us, to our questiomnaire,
from other persons -- investmsﬁt bankeréo utility executives

and others.

So it appears that many, many months ago, it was widely
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publicized that the SEC was ednsidering a rule, requiring
competitive bidding for utility securitiess end that pro=
posal, at the express request of the SEC, was publicly and
widely discussed many, many months ago.

On May 17, 1940, the menmbers of this Commission con-
ferred on the subject with a committee from theANASD. Ve
told thet committese -- and at about_the'same time, told
IBA representatives -=- that we would gtudy the numsrous
replies to our questiommaire amd that we would agaim discuss
the question with them and others interested before we adopted
any svch rule.

We recently' learned that the IBA, last May 1940, sent
out a questiomnaire to its memders asking their views om com-
petitive bidding for utility securities,

From May to December, 1940, the Commission’s staff eand
the members of the Commission have had much correspondénce on
the subjeet, and numerous conferences with investment bankers,
dealers and othsrs,

On December 18, 1940, we -gemt out, foer comment, the
staff’s report dealimg with that subject. In large part, it
is a discusgion of the points made by the IBA, the NASD and
otherg in memog received by us in March and April 1940, in
response to our questiocmmaire of Pebruary 29, 1940, Ve them

announced that we would be glad to have round table discussions

of that report with interested persoms.
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+ That was scarcely precipitate actiono |

We. originally aaked tha t Written commante on the December 18,
report be sent to uaz by Januvary 69=19410 But on December 23, 1940
IBA and NASD asked f§r further time, and we then extended the
time for writtenﬁoc@m@nta to Jénuar&'zoo 1941. And we then set
tcday. January 2'7p 1941, for this public conference.

This was a little over one month from thedate whsn we
sent out the staffis report -- and sbout 10 months from the
tims when IBA sent uao and widely published, cn March '18,. 1940,
its lengthy comments;on competitive bidding for utility

socurities,
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We submit that, on that record, there have been no pre-
cipitate moves, no undue haste, on our part.

I turn now to amother ﬁotion which hag recently been widely
publieized and whichishould_be dispelled before we proceed
with the discussion:-

Under date of January 18, 1541, Mr, Cennely, filed with
us the lengthy comments of the IBA on ths steff's report.

In his transmittal letter, lr. Connely makes this statement:

"Tn apn endeavor to work on & cooperative basis with the
Commission snd to solve our problems in a msnner apvroved by
the public and the Congréssy durinz the pest seversl months
our repreéent&tives and those of othsr interested elemsnts
heve, from tims to times'béen enéaged in discussions with
members of the Commission’s Legal Staff and of its Trading &
Exchange and Registrations Divigions. |

"While these discussions did not specifically encompass
the Publie Utility Act of 1935, it was our understanding that
the conferences would deal with all problems arising under
the 1933 and 1934 Acts or having to do with the regulétiom of
the exchanges or the regulr “ion of underwriters and dealers."

Wle are not quite suﬁe what lr, Comnely meant by that
gstatement, If he meant to say that the Commigssiom has im
some way violated am express or implied understanding relating

to amendments affecting the Utility Holding Company Act, then

it must be séid that the Cormigsion nevser heard of such asn
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understanding until nine days ago. It has never breached
any understanding made by it.  Any sugeestion that théfe was

such an understanding on that subject is entirely unjua’tiriec};

'4f that is what was meamt by the statemsmt. In order that

those hero present may see that that is so,.lgt me recite the
portinent factas N

You wiil recall that om March 18; 1940.;wé received from
the IBA its reply -- and in April 1820, the m_sn reply o Fo,
our quest1§nnaire.of Febmmry 29, 1940.‘diacu§aing, at length,
competitive bidding for utility securities, and that we then
advised them both that we would continue to a‘tudy the mtter
and advise them befoare we sdopted any rule'qn‘ﬁhé sub Ject under
the Public Utility Holding Company Aet. Keep those dates in
mind -- March and April 1940.

Not long aftsr, on lay 20, 1940, the Commission f'ec'eivod,
from Congressman Isa, Chairmen of the House Cbmmittgevdn
Ihtorstate and Foreign Commerce, a request for comments on a
B1ll then pendings and on Jume 10, 1940, recetved a similar
request as to anmother pending Bill,

Those Bills related solely and exclusively to amendments
to the Securities Act of 1953; they did not relate in any way
to the Public Utillty Holding Company Act, or any action ﬁhich
might be talen thereunder, as to compstitive bidding or othnt;
wise. | |

Those letters, and & proposed Cdngféssiaﬁal committee
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bz13 hearing oﬂ those Bills, wero discussed with representatives
of the IBA and the NASD and others.
As a resulg of those‘conferencesp and with the concurrence
of the conferees, the Commission, on June 17, 1940, wrote
Cheirman Lea that we would confer with the IBA and NASD and
otﬁersp during the balance of the year, concerning amendments
to the Securities Aet and the Securities Exchange Acty and we
suggested that considerstion by Congress of any amendments to
those Acts be postponed until January 1941, to permit of
such conferences and the making of a report on the sub jeect. -
At that very time, the IBA and the NASD knew full well
that wo still had under consideration a Pﬁléo under the Public
Utility Holding Company Actg;as to competitive bidding for
utility securities, But that letter of June 17, 1240, to
Chairman Lea, writtem with their knowledge amd comcurrence,
made no mention of that subject or of the Publie Utility
Holding Company Ast.
On June 18, 1940, Chairman Lea graeioﬁgly replied, in
a lotter to us, stating that our proposal was satisfaetory,
and that he wes therefore, "with the approval of thé indus-
tries effected,” camcellin~ hearings on the ﬁending Billé
which had been selt for Jume 19, 140, V//
Or June 19, 1940, lir, Connely, on beh&lf;of the IBA,
wrote Congregsman Lea. and the SEC lotters @xpﬁ@ssing con-

curronce in the views set forth in our letter of Jume>17°
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He said nothmg whatsoever abdht amendmsnts to the

Public Utilit:y Holding Company Act or any action which the:

, CQmmisaian might take thereunder with respeet to compotitivé

bidding for utility sacurities or othamiseo

Similar comcurrence was expressed abdbout _-fhat time by
NASD. Again there was no fefersnee to the Public Utility
Holdihg Company Act.

I am £iling, with the stenographer, cbpiea of the letters

" to and from Chairman Lea, }Mr. Comnely and the Odmmiﬁsion.

Conferences between the SEC gtaff and ‘the IBA,, NASD
end others, concerning amsndments to -the Sec‘@ritieé A'cf and
the Securitises Exchange Act, have been in pngm"sa since
Septexgber 1940. They ars still going én. I gm delighted to
sey that all concermed believe and heve said bhat substantiel
f;ffbgress haé been mads. | |

-Now it is fmportant to note that, in thoae conrarences,
no mention was made by anyone of competitive biddinq -for

utinty or any other aecurities under any statuﬁe including

the Public Utility Holding Company Aotp or of any other mattey

'ralating to.that Aet. The sole subject matter wap amandmants

to the Seeurities Act and the Securitiea ..xoha.zige Act,

While those conférences were going on we ajif‘mr': "out-, - on

Decomber 18, 1940, as I have "sa-'id,‘ our staff's .'#ag&rtv on

' c'ompotitive bidding for utility securities undeﬁ‘,!.thé Holding

Company Aet, for study and réquested comments,
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bz1S - Nine days after that report on competitive bidding
for utility securities wss thus sefit out for comment --
on December 28, 1040 ; with the full concurrence of the
representatives of the IBA (including Mr. Connely) and the
NASD, we wrote Chairman Lea, asking for further time, until
the latter part of February 1941, to complete our conferences
concerning, and our report to Congress on, proposed amend-
ments to the Securities Act and the Securities Exchange Aect,
No one on behalf of IBA or NASD or anyone else suggested to
us that that letter should refer -- and it did not refer =-
to competitive bidding under the Holding Company Act or to
any other matter relating to that Aet. Yet at thet time
Mr, Connsely lmew as well as he knows now that we are comnsidering
whether or not to adopt such a ruls under the Publiec Utility
Holding Company Act.

Subsequently, on Jamvary 6, 1941 -- three weeks ago <-
representatives of the IBA and ﬁASD conferred with the
members of the Commission. They them urged that no action be
taken on the competitive bidding rule umnder the Public Utility
Act until the Securities Act was amended. They specifically
were asked by the Commissior whether their request was
baged upon any alleged understanding that the conferences
then «coing on, with reference to amendments to the Seeurities
Act and the Securities Exchange Aet, were o include action

taken under the Public Utility Holding Company Aet. Their
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reply was "po",

They put thedr request solely on a legal sriound , name 1y,
that, because (they said) of provisions of thé Securities
Act of 1033, any rule under the Public Utility Holding Company
Aet with respect to competitive bidding might lfe unworkable ,
end that, therefore, amendments to the Securities Act were
necessary in order to make workable any rule on competitive

bidding for utility securities under the Publiec Utility

- Holding Company Act. The: commission was not convinced by

thet legal argument. It pointed out to:them. that‘ 1¢ thet

legal argumsnt ware sound, then it was impossible to explain

~ how it was that many millions of dollara of utility 'bonds had

been . sold sinee 1933, under the competitive ‘niddirg mguire-
meng_&-.. ef’ s»everal states, by prominent 1nvestmant ’banking
houges =- whi;:h ere mambers of ‘the IBA;j-- without emcountering
any such difficulties under the Se-eurii;.jiéts; Acf; of 1933 as it
noﬁ stands without amendments.’ | | |

And so, down to and 'including}_[;‘féjﬂ@;ry B,’ 1941 <~

_thrée weeks mgo, the record is this:s It was cleari-"f- -trﬁtz-

no one said @od no one mdicated that he. thought or could

;.reasonably have thought i:hat there was &any understanding. |

:-exprress or i.mplied -that the sub jeet of’ a conmotitive bidding

rule as to utility securities under the Pubno Ut!.uty Hold:lng
Company Aet of 1935 wes to be included 1n the agreed con-

ferences with the IBA and others relating to amendmwents to
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the Securities Act of 1933 and the Securities Act of 1034,
and in the report to Congress on such amendments.

In the light of these facts, we were astonishéd whén
for the first time, nine days ago, in Mr. Commely's letter
of January 18, 1941, it was suggested that there had been
such an "understanding"‘betweén us and the IBA.

So much by way of clearing the atmosphere of suggestions
of precipitate action or bad faith on the part of the
Commission.

We desire to have this conference informal but orderly.
We shall try to conduct the discussion by topica. But we
will not be rigid in our conduct of the conference.

We shall first hear comments as to the wisdom or
unwisdom of the proposed rule, assuming, during that psrt
of the discussion that we heve the statutory power to mmke it.
Later in the day, we shall call for comments on our statutory
power to make it. [Later in the day, we shall call for °;Q*q
comments on our statutory powers.’

FPirst, however, it will be helpful if the staff reports
on cortaln suggestions for modifisations of its proposed
rule, recently received, which the staff regards with soms
favor,

Is the staff ready with that comment?

Mr, Weiners Yes, Mr, Chairman,

Chairman Frank: Just before you proeced, it is necessary
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for ¢§mhissioner Pilke to attend for a time én‘qth@ri

’chfé.r'egee‘. I hope you will be back as soon as :pdagrblé‘

I want to say that I lmow that you will value his viéfw's.
I gpeak for myself. I certainiy do. He 13 a person, who

has had, before he came on the Commission, mch the same

‘exporience that you gentlemen have had in connection with

the -purchase and marketin-g ‘oAf seocuritiss, and his reacticm

to the discussions and thev'm,s'morandum‘ which we will receive,

I consider of éonsid_amble value,

Mr. Stewart: Mr. Chairman, before the staff begins to

put thelir ideas forward, I would 1ike t':o‘ cl'ear'the«atmoa-.'

phere, a8 to whether or not there has been é breach of
the understanding.
'I'here haa not, in our jud gement 'been any breach of

the understanding with respect to the amendments of either

the 1933 or 1934 Acts. We had no intentlon of conveying that

idea to you. If it has been conveyed, we wish to ¢lear it

up now,

Chairman Franks. Véry-well,; Just forget what I
said.
‘Mr, Stewarts But we do believe that the ‘proble‘m'-under

the 1933 and 1954 Acts are inseparably interwoven. That we

~ hope to convincé you, as t'ime goes on,

Chairmn Framks We hed a discusnion on that subject

but thst mxm?t ‘the é¢ad; of 1tg- and when we com to tha
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legal discussion, we will be glad to hear what you have to
say.

I am glad to know there has been no suggestion of any

" breach, and my remarks on the subject car thsrefore be forgotten.

Mr, Weinsrs A number of suggestions with respect to
individual portions of the rule, which were not commented on
in our report, and it occurred to me that it micht be well
to bring those suggestions forward now, so that others
will have an opportunity to submit whatever they may
desire to say regardins them,

Perhaps the simpiast way would be to proceed iﬂ the
order as set forth in the rule itself, which is printed at
pages 45 to 46 on the Staff Report. So far as --

Chairman Frank: (Interposing)  What pages did.you
say?

Mr, Weiners Fortyafive'and forty-six. So far as the
ma jor prir® iple involved in the-rﬁle of course, that was
commented on at great length and I had no thought of calling
any attention specifically to any of those remerks.

So far abd variants of the proposed rule itself are

.concernsdo the following might be brought forth 8o that they

can be commented on later.

The first exception on pagse forty-six nowlreads-as

followgs

The igsBance or sale of any security pro-rata
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to existing holders of securities of the appnca:'ie; or

| declarant. . There, the several points have bsen brought to our

attention,

Ir; the firat place, it 1s noted that the term securities,
would include any type of éecurity, and that read literally,
that exception would p@rmit going to the present holders of
bonds and offering an exchanga golely to them. . .

It ha'a been suggested tmt. that wonlu unde.airaﬁle: :
ﬁhat. 1t would be contrary to the apirit of the gqnérai rule:
and .ought not to bo pa?rmitted.

We think there 13'95 good deel of merit in that -
suggastion,

A i’tirthsr point-' to which iat-tention hes been cs8 lled@ -

'ie that the 1anguage of that exception as noy drawn night

praaent some diffieulty in r.hosa cases whers tha offering
to existing secnrity holders 1s coupled with & atand-by
agreemsnt or soms other farm of -mdamitlng.

Arter‘ studying the rﬁla; we recognize that there would
be soms difficulty in the rule as drawn, and we think that
that situation should b@ clarified

A third po.’mt that has been mde m connection with '
that sxception, is t;hai: it is aaid to be too rutrictive.-
For . example m a. morgenization. the arfermg might be made

not to ths seeurity holders of the one companyg but to the

security holders of another company in the sam ‘Bﬁ'Sw
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liquidation, I think we would probably all agree that such
offerings could nof ieasibly be rade éhhﬁetitive as that was
¢ contrary to the object of the rule.

Our present thought it that that situations are very
easily reccgnized and tlhat exemption could, and would, readily
be afforéed under the fifth sub-division, which within 1ts
“road sweep was Intended to embrace that kind of situstion.

It has been suggestea that the Commisaipn might well
announce & policy about itz if that should be nscessary or
desirable , it could be domne,

On the second exceptiom,broadly speaking, we have three
suggestions,

One was to eliminate the word "unsecured®.

That second exception déals generally with what micht
be called the Commercial Loanm., However, because of the time
period involved, namsly up to ten years, it would ineclude with-
in its present swesp, what might and generally has been called
intermsdiate credit.

The point made is that there is no scund basis for
differentiation betwoem an unseecured and & gsecured loan
in that conpection, the particular point being made that the
bank mi~ht desire colléteral and that ths fact that'collateral
was givem would mot change the character of the leam, or the

prineipal involved with respect to competitive bidding.
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attention 1s the elimination of the present limitation
thet such loans must be made with a commercial bank,

That comes from the insurance companies, who fesl that
they ought to be permitted to participate in such loans on the
seme basls as a commercial bank,

The third suggestion éoming from several sources 1s that
the period ia too long, and a shorter period has been
suggested,

One specific suggestion was not more than three years,
Other suggestiomns either were not specifie, or had a different
period of time.

It seems to us that all those suggestions are in one sense
inter-related and we are inclined to see considerable merit
in all of them,

I anticipate that some of those, who made the suggéstions
will be here and comment om them more fully,

I wanted to be sure that ever ome was aware of 1t; and
would therefore have an opportunity fo_make any appropriate
comments . |

On the next sub-dividision, there ia a comment as
well. That sub-~divisiom deals with the exemption of

sales as to whieh the aggregate proceeds will
not excesd a milliom dollaxrs.

It has been suggested that that ficsure might well be
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raised to $2,000,000.

We are inclined to think that there is merit in that
suggestion and that it ought to be given serious consideration,
There have been one or two:0ther = .soints that perhaps

might be clarified. We had one suggestion .to the effect that

to make the rulsapplicable to sales of portfolio securities,

~ of non-utility companies, was stretching the commisaion?’s

authority with réspect to those sales,

I think 1t should be made clear that the rule was not
intended to apply to such saleao

As the rule is drafted, it applies only in those cases
where a declaratiom or an application for the sale 1s needed,
In that c¢ase no declaration or applicetion is required and
therefore the rule would, by its terms, be inapplicableo

" Perhaps that language isn't gufficlently elearo

' We thought it was, but if it isn'%, 1t can be clarifted if

those interested im that exceptionm would point out what they
regard as the ambiguity, which led : them to construe it
otherwise,
! Theré have been ther miner suggestions, but I-doubt
whether 4t would be worth while to bring them forward here.
Chairman Franks As to the manner or the order of
presentation IMr, Stewart of the IBA has~mede two suggestions

that seem perfectly apprepriate to the Commission, unloss

someone has objeetion,
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bé given an opportunity te speak first.

Second, that we treat the mtter, so far as possible
under several topics rather than to have each person spesk
 ex-tenso.

We don't want to hold you rigidiy to that, and if you
find 1t awkward, why, we will depart from 1t.

We would however ,l ke to meke this request.

There are a great rany people hero; We would 1like, if
‘you can, to'con;orve our time, if you will state your views
pithily if possible, and avoid toogmuch repetition of what
hes been said by any predecessor.

"If there isn't any objeétiong we will follow substantially
Mr, Stewart’s suggestion, and his firat suggestion 1Is that
wo take up as a first topic a consideration of the probable
effecflof competitive bidding on the position of the smaller
dealers whe seldiom act as underwriters, but who ordinerily
participate in selling groups formed to distribute corporcte
gecurities, |

If anybody wants to vrespond --

Mr, Commely: (Interposing) MNr. Chairman

Chaifman Frankg: Mr., Comnely,

. STATETENT OF EMMETT F, CONNELY :
Prosident, Investment Bankers Assocl ion of Ameriea

Would it be in order 3if I mads just e short statement



29

b225 prior to that,

I am Emmet F, Connely, President of the Firgt Miehigan
Corporation of Detroit, and President of the Invostﬁent
Bankers Association of America.

It 43 in the latter cﬁpacity, that I appesr, althbugh
what I have to say I concur in tlie first caepacity with,

In order to conserve everybody?s time, I will just read this
rather brief statement.

As you can see, the decision befors you is regarded so
seriously by those of us who are involved one way or another,
that I am supported by able witnesses from our busine#s who
represent all parts of the country. There are others present,
who represent a fair cross»sectioﬁ of interests which would be
directly affected by the proposed rule. These men have taken
the time and trouble to 60ms to give you the benefit of their
pfﬁéticallknowledge and siperience, and they will be very
glad to give you just.as much of that as time pérmits.

I do want to say however that ws ernestly desire to
discuass this mutter in the manner that Chairﬁén Frank has
outlined,in a calm, dispassiomate manner, 1; trying to

arrive at what the right answer is.

A reading of the document of the Public Utility
Division Sta§f and the IBA document indicates that there is

a wide divergencc of opinion.

I don't believe that in any way precludes the typs of
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have,

A question as serious as this, must be viewed and de-
cided from the broad base of public interest.

The drastic changes that you are considering involve
more than the interests of the investor or the investment
banker, or the public utility companies.

It strikes at the very vitals of our system of seecurity
distribution and directly or indirectly reaches into every
niche of our nstional sconomy. So I urge that we be sure
wo are right and make haste siowly, for the arguments anainst
competitive bidding in our opinion ars cogent and timely.

From the view point of public interest, may one not
raise the questiom as to whether or not it is wrong now to take
the time of sble memn in all walks of -
1ife for this sort of a discussiorn when”all energies, both
within and without the govermment might better be devoted to
the forwarding of the National Defense Program.

The President has said, and the country- 1s_in entirve
agreement with him, that ﬁo greater need exiats today than
to clear away all that slows down the defense prosram, and
that we must remove ths bottle-necks that now exist, and
ocreate no new ones.

One of the fundamemtal requisites of the Defense

Program is the abundance and availability of dependable
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power, chiefly electric power.

No industrial process, whether in the making of the
machine , making of machine tools, or the fabricating of
complicated parts and completed parts canm be conducted without
the use of power,

Most of the power avallable for national use comes from
the electric light and power industry, which has beem privately
financed to the extent of Twelve billion dol?a;s.

The National Defense program requires nbt only thet no
impediment be placed in the way of expansion of these capacities,
but that such impediments as are in ths way, be removed.

It is of paramount 1mportance in our opinion that the
well-known and accredited methods of private_financing in
this country should continue to function with every facility
possible, so‘that capital needs for expansiﬁn in Industry
mey be met without delay.

The engineer, whenever he wants to set up & plant that
will function without question un’er pressure, uses only
proved and tested apparatus, leaving for those who are not so
dependent om resultz to experiment with what is new,

' The present managements of business of the country and
the accredited methods for Opéning the finaneisl gateways
for the free flew of private capital into these industries -
should be left, in this time of emergency, undisturbed, in

order that meximum results may be produced with the maximum
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of speed.

The time_for gxperiments is not during a period of
national emeriency.

In vassing the Holding Company Act of 1935, the
objectives of Congress were not dissimilar to those which
motivated it in passing the Securities Acts of 1933 and
1934, for the pr amble of the Holding Company Act states
the purpose in the light of which the Act 1s to be inter-
preted as being primarily to proteect consumers, investors
and the public interest,

| So far as this Act 1s concerned, both inveastors in,
and issuvers of, saéurities are, in all reasonable respects,
protected under ths full disciosure theory of the 1933
Act, | |

And this includes prices and spreads f&r security
iasves, ‘

Thercfore, the need of an additional régulatory rule
dqgg'not geem either necessary, or desirablevat’this time .,

I would 1ike to make the sugge;t'ion,-ﬁn all frankness,
for the good-will of fhe’fdbmiasionothat along the lines that
Chairman Frank stated that mo coﬁclusions had beén drawn,
tﬁat if it were possible, éhe SEC make available a‘complete
monograph of al}hof the answers fo tﬁe Commission’s letter
of Febrmary 29, 1940, on the U-12F-2 rule, as well as the

replies received to date “o the letter of the Public Utility
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division's staff dated December 18, 1940 on compulaory,
competitive bidding, and make this complete monograph
available to all people in business, the public, and more
p;arti'cularly to the Congress, which body may ultimately
heve to settle this question.

Before stopping, I would just like to say one thing,
to clarify in the minds of the Commisaion and the staff, what
might be termed as criticism on our part, that we are down
here todey, instezd of maybe 2 or 3 weeks from now,

There 1s certainly no oriticism of the staff or the
Commission on that point when you stop to think, tai{é the 1ine
of reasoning that everybody has been familiar with this -
£6r. © ~ quite a long time, but when you really do get a
document such as Mr. Weiner's staff has put a tremendous amount
of work on, and you get it at Christmas holidays no matter
how much you know about the subject, you must read this.

I got this rsport, one of the first ones ount, but it

- reached my desk about Christmas eve, and a couple days

later, I cams dowd with the flu,

I dom’t think there was any relation between the two
things at all, but anyway, Aon my back, I had a chance to
read it, |

cﬁairmn Frapk: Ineffective competitiom
of the prcnper'corpuscies in your hody.

Mr, Comnelys  Anyway, I had ¢en days to read this
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Now a lot of my people didn't have the flu,

A lot of psople didn't get this until actualiy we
gsent it to them..

We didn't think they were properly informed until they
hed read this, and also until they read owr IBA document,
and that was all we were pleading with,

I had a very good conversation with both Summer Pike
and Judge Healy on the subject and I tried to make that clear.

I realized we ought to know all the answers, but honestly
I don't think we had all the time we might have had for
the particular study I am referring to.

In accordance . with your suggestion lir, Chairman,
ir, Stewart would be glad to pick up that first point with
the smaller dealer, and ask some of them, or you mey, which-
ever way you want to do 1t%.

Ho has got a 1list of them.

Chairman Frank: I would 1like to suggest that as each
person rises, he give his name to the stenographer, together
with t he name of his firm and éinee this is informsl, it may
be désirable Af someone makes a statemsnt and someone 8lse

- disagrees Gfo allow cusstions or interruptions as time went
on, |

We?ll see how that works out, but that may be the best

way in the end.
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Mr. Stewart: Thank you, W¥Mr. Chairman,

Refore we bagiﬁkon the subject, I would 1like to add a
word or two, if I wmay, to what Mr. Comnely has said on the
subject of haste,

We do not guarrel in the slightest degree with your dates
but we do find that competitive bildding has been under consid-
eration for a long time.

The Ledghton Act was passed in 1914 and specifically
mentiong competitive bidding, but we have felt that, et this
time, wo are addressing ourselves particularly to a set of
suggestions put forward by the staff, and we think that the
facts eabout the discussions which took place prior to the ap-
pearance of that document have no direct bearing upon that
documeént,

Certainly, thoy did not meke it any easlier to'etudy or 4i-
gest the document in order to prepare a feply to it,

We are sorry if we have overstressed the point, but let me
say, from my o experience, that it was a very difficult task
to go through it and to attempt to write e reply to it in the
time madg availadble %o us,

qu Comely says he got the flu. I ocam vouch for that,
because we kept him ﬁp until three ofclock in thevmorning. He
helped us in gotting the reply reedy. He broke himself down
to that extent.

We don't think we have been unrezsonabls ;n asking that
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more time be made available for the study of this document.

Cheirman Franks I got a touch of flu without being affect-
ed by the report.

Mr, Stewarts The first subject on the agenda, ¥r. Chairmen,
if agreeable to you, 1s the suggestion -- or, rather, the con-
sideration -~ of the‘probable effect of competitive piddiﬁg on
the poeition.of the smaller dealers who seldom act ag under-
writers, but who participate in the selling groups,

There are several reproesentatives of the smaller dealers
hera,

As wé have, I think, explained in the brief which we
£iled with you, it is our view that the requirement of compul-
sory competitive bidding would operate to the injury of the
smaller dealers throughout the country? and by injuring them,
would do injury to investors and %o thé general opsration of
our oconomis systemo

Among the dealors who are here is Mr, Harold "merson of
Ho L. Emerson & Company, Cleveland, We will ask ¥Mr. Emerson
to make a gtatement.

STATEVMERT OF H, L., EMYRSON
Representing Ho L. Fmerson & Company, Cleveland.

Mr., Bmersons I represent B. L. Emerson & Company of Cleve-
land, Ohio,

H. L. Emerson & Company vas orgaenized in 1933. We clas-

eify ourselves as a small dealer firm, vhich feels itself
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not Justified in taking a lisbility that attaches to an under-
writing comnitment,

Consequently our business is entirely one of diatributipg
securities, at least 90 per cent of which are sold to 1nveators’
and institutions in Ohlo,

Our interest in the present discussion is vital, bacaﬁae
we feel that the eventual result of the sale of new lssues by
corporations, through competitive bidding, will bé to put us
out of the business of distributing such new issues.

Before any distributor cen adequatelyfwork on & new issue

he must be sure of two things -- a firm supply of bonds end an

-adequate profit.

Today's selling group profits of approximately 3/4 per
cent are small enough and already tend to force the seliing
group member to sell his bonds to professional and experienced
buyers rather than placing them with a large 1list of buyers.

In otheyr words even nov the conscientious dealer can not afford
to spend time on the swmall dbuyer who really needs help and ad-
viceo

Competitive bidding we are eonvinced; instead of helping
will further hurt this situation for two reasons., First, we
believe that bidding procedure will follow that now prevalent
with municipal issues, where a strong group buys the issues
and distributes 1t.with 1little or no help from a selling group.

Second, obviously dealers spreads will be so narrowed that they
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will be only a fraction of those now available,

Under present conditions municipal 1issues are offered with
such a small selling commission that it 1s our practicé neveér
to work on them beceuse we can not afford to go to the eixpense
necessary to get orders and run tﬁe risk of not getting the
ordsr or being unable to fill it

The small dealer will be & fundamental part of the invest-
ment end dlstributing business as long as the 1nveatmenf busi-
ness remains @ pe?sonal service business, Anything that tends
to 1limit his activities not only is unfair to him but will de-
prive many of his small buyers of the value of his advice.

Actually better results for the cpunmtry as e whole could

.be;obtained by inecreasing rather than decreasing distributors

profits.
Chairmen Frankg Thank you, sir,
HMr. Stewarts mr. Léwry Swéﬁqycf Lowry Swegeyo Inco, -
Columbus, Obio.
STATEMENT OF LOWRY swﬁeimz
Representing Lowry Suen » InGe, Columbus, Ohio.
Mro Swdneys Ky nemo is Lowry Swehey, I em president of

Lowry Swbney, Incorporated, of Columbus, Ohio, & security

- distributing house, dealing in & generally diversified 1ine of

market securities, bonds and stocks,
We are fairly active in municipals éﬁéﬂterritorial issues

but the bulk of our business lies in the corperation field,



aks

39

whero we participate actively in the various national issues,
some times as an underwriter, but mostly on & selling group
basis.

Operating mostly as 2 dealer and but 1little as & broker,
wo distribute our securities over most of the State of Ohio
to benks, insursnce companies, and other institutions and pri-
vate investors.

I gtarted in the socurities business after my discharge
from the Army in 1919, a8 a galesman for a New York underwriting
firmy loaving them shortly aftervards, however, I went in busi-
ness in tho middlo wost and have haed the position of a midwest-
ern dealer for the last twenty years.

In discussing ag fundamental a problem as that of compul-
sory compoetitive bidding on corporation securities, with all of
its widespread remifications, I feel that I had better stick
to my last, as it were, and look at the question from the
standpoint of tho smell dealer -- how will he be affected by
it, and, even further, what will be the effect, if any, on
the communities which he serves.

It would seom that thereupon is posed at once another ques-
tions Of what lmportence is this small dealer, anyway, in the
scheme of things?

What i1s bis place and v@lu@ in the body economic, and
what difference will it make ¢o snybody,except himself, how he

will bo affocted by competitive bidding, or anything else, for
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I realize, of course, that there is no statute on the
books-=at least, that I know of--that enjoins the Commission
directly to underwrite or concern itself with the small
dealer, |

However, I bslieve that, indirectly, his position is an
important one, through his influence and necessity and his

ard contaocts with the individual investor and the public with
whom the Commission is concermed. I dare say it is easily
unferstandabie thet I might be somewhat prejudiced in favor
of the small dealer. Msmy peOple' feal@' as I dc. no% that
necessity is laild upolk him of Justifying his existence in &
utilitarien gociety that yields no pansions or parasitie 4nocome. -
Be that ag 4% may, I %hink the small dealer can easily paes
all tests with flyiag eolowrs. _

I will mo% %ry %o go toe far afield and digress at a hear-
ing of this kind to rehearse® the more or less familiar
argunents 6f the vaiwe ¢f the small dealer %o his community- -
his cirole of friends and glients--vhose financlal or invegt-
ment problems stealdlly eirecle around him as their center,

These arguments are familia® to every meamber of the
Commiesion, but tl;e ?o%n% is that small #s these problems may |
BE6R, get in a 232‘{3%;3.( ams, they are all important to tho /

people involved, pecple Whose mumbers multiplied by emall

deelers throughout the 1apd may Fun in%e meny millions..
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1 say you cannot remove the small d@&ealer without
considering the alternative -- a return to the ochain store
system of security distributiom of the 20's, a few large
New York houses with 57 varieties of offlces soattered all
over the country with conssntration and centraiization of
power in g few hands.

This should not ocour again, particularly I would
think at this time ebove all others Vsﬁoum we do everything
we can to avoid tampering with that mechanism whereby the
investment requiremeﬁ%s of our land rea&hant and tap the
fundamental sourse of ocur national credit; the savings of

the individual investor.
Chairman Frank: I think 15 is fai® to say that this

Commission has nof heretofore been ecredited with the de-
sire to increase comeentration amd control.

My, Bweneys I thimk that is perfectly true.

Chairman Frank: I Ghink also i% is true-=-I think the
repregentatives of the NoA.B.D. can tell you that the
Commission in 4%s conferenes with the N.A.8.D, has shown
en ardent desire $0 protesct the small dealer and %o see
that he, ,within the 1limits of the law and the obligations
and duties of this Commission umder its several statuses,
has a real plase in the sun.

Your remarks, therefore, appeal to the psople that

have had those sentiments sontinuously.
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Mr. Swemey: Thank you, sir. |

Mr, Btewart: I think, Mro'Chairman, that the small deal-
ers generally were somevhat shocked by the statement in the
Staff report. at page 33 that the problems of the small
dealer were not within é;e province of.that study.

Mr. Healy:s TYou have misquoted the report.

Mr. Stewart: In what respeot?

Mr. Healy: You left out the word "general.'" This
report, of course, does not deal with the general problem
of the small deslers. It does deal with the problem of the
deale® in relation to this problen:“ if you will look back
at an earlier page you will £ind the statement included that

the 8taff has the peint im view that the competitive bidding
rule may work out to the benefit and advantage of the small

dealer.

Mr. Stewart: That is Tight, Judge. I think that what
wé are oonocerned with here is mos® definitely the general
problem of the small deglsr.

Chairman Franks I don't think that the Oommiésion needs
any defense on the subject of itslinteraet in the small
dealor. Ou® publis utterances, spseches made by members
of this Commissiom or mumsrous oscasions, our oonstant ocon-
eern through the H.A.8.D,, the very oreation of the K.A.S8.D,

through the Maioney A@%D which was fathersd by this Commission,

hes always had am intense interest in the small dealer,
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We believe that the large dealer can pretty well take
care of himself. We do:know that the small dealer needs
help and, as I say, within the allowable 1limits of our
statutory powers and duties which may eall upom us to do
cortain things whioh the.small dealer might not like és %o
@o (I think oftem they are $o his advantage although he
doesn 't knew 1%).

We imtend %o do wﬁa@ 78 gam %o see that the small
deele® has, as I gay, his place in the sun. Nothing in the
8taff's repor? was intended %0 indicate the contrary.

I% did no% intend %o imdicate the sontrary; in faotg as
Judge Healy has poimted out, 1% wen® 6u% of 1%s way %0 ex-
press eomoern or the small d esler and indicate that the small
dealer was being benerfited. X may say it ie somewhat humorous

to hoer the large dealers expressing, wvhere the I.B.A. fepree
sente the largse degler and the N.A.8.D. represents the

large as well as the small, shedding crocodile tears over an
alleged intérppataxion of some words im our report taken by
them inaccurately 3o indicate that we have no concerm for the
small dsaler,
My, Btewar$: The small Gealers, lMr. Chalrmam, speak
for themselves, and I thimrk Ghey are doing =0, |
Chairman Franks They are doimg so very effectively.

Ve, Sweneys. 0f course, Ifr. Chalrman, I am a small

deglexr,
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Ghairman Frank: Yes, sir.

Mr, Sweney:- Very small. And I might say that in
casting around trying to find some different tack to bolater
up the case of the small dealer, I hit upon the roliowing
point which I continue. .

It 1s well recognized now by economiste that in time of

groeat National effort such as lie ahead, the ohanneling into
produotive enterprise of public savings is a vastly differ-

ent thing from gpending borrowed funds.

In this view our own Treasury concurring, as witness

thelir announced desire that forthooming Government issues

g0 to the ultimate investor rather than to banks. One is

sound--the investment for the country's use of the.country's
savings--the other definitely inflationary through the
creation of artificial deposit oredit. Who can do this Job
as well a8 the small dealer?
This is a job right down his alley, and in these uncer-
&ain days when not brave but only foolish men venture %o
say what lies shead, let us keep the gmall dealer at his post.
I tirmli believs that the proposed rule reduiring
compulsory competitive bidding upon public utility securities
711l greatly hurt the best type of small dealer through a

reduction and perhaps an eliminmation of an important source

~of h;s ineome.

I beldieve that in these days of 1ean earnings, 1t might



arlo

45

even put some out of busimess. I say this because i believe

1t will seriously hamper, if not entirely prevent the forma-

tion of successful and profitable selling groups through the
medium of which the average small dealer participates in
National offerings. Only very rarely does one participate
a8 an underwriter for.ammounts under $100,000, but the great
percentage of the'%hodaand or so Gealers, or selling groups,
ars from ten to £i1£%y bond houses.

I believe that the profits of these houses from their
gelling groups? connections, built up by many of them by
years of honorable effort, willshrink or disappear entirely
for the following reasonss |

Firgt, Purchase groups under competitive bidding may |
increase in size or they may not, as compared to present
underwriting

Among those fastors that might contribute %o an
Anorease would be a Gesire %o angmén%mfhe nnderwriting éqpital
zin the deal, particularly if i% were planned to dispense

with the selling group. )
 This might afd %o the nuBber ©f z8dinm~-gay, one=hundred-

thousand-dollar merbers--but could not help the hundreds--

600 %6 1,000--6f 10 %0 50 bomd selling group firms. On the
other hand, purchase groups might descrease in size Gue to

physical difficulties of prise discussion, powers of attorney,

and the necsssity for gecresy, 6%0., hetween a large number
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of firms, geographically separated. The meager statistical
evidence avallable rather supports this, and underwriting.
might well beoome more and more ooncentrated. 1In any event
there would stilll be only a few leading as now.

Competitive bidding would only result in a turnover
of accounts.

Chairman Frank: May I ask you-- It may not direotly
bear on what we are discussing here, but it may--Is there in
Ohio enough money to finance Ohio’s public utilities?! I
have heard it said that the export of capital is one of
Ohio’s principal business.

Mr. Swoney: ft would be my judgment that under present
market conditions, that is probably not true. The market,

as it is today, is of such loevels that a very substantial
anount of any Ohio utility finanoing will be sold outside

of the state.

Chairman Frank: lMust be sold?

r. Swenoy: I say that exists today. That 1s due to
the oondition of our investing market. This has nothing to
do with with spreafs. If spreads under competitive bidding
were inoreased, 1%t might not help the small dealer, as there
18 no guaranty that hé'wonld ges any of the inorease.

-Ghairman Frank: Do you think-- ¢his is a question, may

I say, that the Ccmmissior put t¢ repregentatives of the

NoA.8.Do last May, snd we never received an answer, although
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Do you think it would be desirable for the Commission,
assuming it had the legal power 80 .to do, under the Publie

Utility Holding Company Aot, to do something as to division
of the gpread between the initiating underwriter and the

small dealer?

Mr, 8weney: No, I 8o no%.

Chairman Frank: You do mot?

Mr. Sweney: No.

Chaeirman Frank: I gathered that you thought that the
amount was $00 small bthat the small dealer got. Would you
mind repeating the statement that you just read?

My, Sweney: No, I say here that if under competitive
bidding, epreads were inoreased--if they were increased--
that it might not help the small dealer, as there is no
gearantee that he will get any of the inerease. If, on the

other hand gpreads were deorcased, as the proponen3s of com-

petitive bidding olaim 1% might well follow that the small
galling group dealer would be %he entire sufferer.

The underwriters s%1ll make their former apread-ﬁhrough
the elimination of the selling gToup. Statistlics avallable
gupport this argument showimg on competitive bidding deals,
& migh highexr per@en%ég@ of the spread being retained by

underwriters.

Chalismgn Frank: Well, you do no% think that if the
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Commission had the power inzéhéééféiréumstanééag %
would be desirable for it to exercise it to see to it that
there wag g fair aspportionment between the underwriter and
the small dealer.

Mr, Sweney: I Ghink, siw, from a practicasl standpoint you
would run into a multitude of difficulties due to the types
of dealimgs.

Chairman Frank: I don’t mean distributing the amounts
PEY person. I mean %o say that the initiating underwriter

ghould not reesive more than a esrvain proportion of the
gpread in a particular issus,

| 5 o8 Swemeys.AI»do not believe I would favor that. The
tondenoy is, of gourse, that if the profit per bond is
decreased, underwriters will keep more bonds for retail dis-

tribution, thereby socuring the same profif and causing in

oreased sentralization.

A selling group %0 be sussessful requires tﬁat firm
bonds must be offered in order that the effort necessary for
successful selling may bé gone through. Offerings made
subjeot to subseription and allotmén%s simply wontt work.

Custoners want %o know if they are going to get the

“bonds when you offer them. On a fast deal, no bonds are

availlable for the small dealer and this will cause him %o
give up the vhole thimg.

Firm bonds on fast as wWell as clow lesues are Amportant.
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arld I believe, in oclosing, that the small dealer business will

be greatly hurt by competitive bidding, and I hope that the
rule will not be adopted.

Chairman Frank: Thank you, sir.

Mr, Stewar$: Mr. Herman Joseph-

STATEMENT OF HERMAN B. JOSEPH
Representing Joseph Co., Inc., Cleveland, Ohio

Mr. Joaephz My name is Herman Joseph. I am the head
of Joseph ané Company in Cleveland. I am a very much smaller
dealer than Lowry Sweney. If other facts are necessary, I
read both the utility division peport and the I.B.A. report .
without getting the °’f3.m'u for anything else.

My business is striotly that of dealing with private
investors. Less than tem percent of our eales are made to
bankg or instiﬁutionso As a housge policy we 40 no ﬁnderp
writing. We partieipate im selling groups of securities of
diatributionp' We resgerve to ourneives the right to decide
which selllgéléroups we shall be in and which we shall be
out of,

We have eonsissently followed a policy of recommending to
our clisn%e only those issugs which appeal to us, regardless

of who the mnderwriﬁing houvse may b, We think our function
is %0 select from the securitvies or the market those which are

suitabie for our slients.

How, I view the imtroduction of compulsory competitive
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bidding with g good deal of slarm from my own situation
ﬁecauae on the experisnce which we have so far with issues
which are purchased in that manner, our poeition is materi-
ally worse than it is on nogotiated dealings.

Our experience, of oourse, is confimed now to equipment
trust issues, municeipals, and the limited number of utility
issues whish have been sold at competitive bildding. ”

As a philogophical point, there seems to be, and there

-defin;tely is, in my ocasse, a difference in the underwriter-
dealer relationship on a megotiated deal and one which 1;
purchasefl by compesitive biﬂ&i@ga'_

I I may summarige what happems'to us, this is probably

the simplest way %o do i%. We have mo fault to f£ind with
the number of bonds we are all@ﬁtedor with bur position in
unjerwriting groups of megotiated 1ssuea; but our experience
to date on the other Typse of isémes is as follows:

We have never yot beer offered a participation in a

equipment trust issus., We have never yet deen offered bonds

in a public uvdility issue whioch was purchased at competitive

sompulsory bidding. We are offered municipal bonds, and here
I distinguigh betwsen the small looal issues and confine my
remarks only to those issues of mational importance--Boston
of Philadelphie, or New York bonds--we have never been: offered
munioipals of that type umless either the issue was aiatznétiy

sticky and haxrd %0 sell, or the house which purchased the
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bbnds purohaeed tﬁeﬁ al an excesslve ocover over the second

bid, in vhich case we seemed to be automatically included in

the offering. Or, third, in a very limited number of very

Pig municipal issues, such as the recent New York 4issue

where there was one bidder, and there our coperations are

. hampered decidedly by the fast that the margin of profit

offered us in relation %o the underwriting profit is dis-
tinctly om the low side. |

Mey Y them summerize very briefly %o say that up %o
date our experisnce with iAgsues origimated im that manner has
been desidedly umsafe. I% has Peally hurt our ablility to
deliver gecurities %o our susBomers.

My, Stewart: Mp. James, of Dsllas, Fexas.

STATEMENT OF JUD 8. JAMES
PRESIDENT, JAMES STAYART & DAVIS, OF DALLAS, TEXAS.

Mr. Jameg: Mr. Chalrmen and Gentiemen, Jud James,
Presgident of James SSayars & Davis of Dallas.
Our business is confined principally to the retail

Giatribution of sesurities in norih Texas. I am still

interested primarily in the time element om your Btaff’s

report and the foll@ﬁing romarks in this eonnection. I am
frankly of the opinicn that  deserves more %time for study
than has been given those of us who are 8o ¥itally con-

gorned., I should like to pay tribute to theP ublic Utilities Divi-

siom, that if this subject of bidding was 80 worthy of nine
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months' study by its experts im the time it took to write
then 1t ghould be worthy of a thorough digest by the
thousands of persgons over the soundtry w¥ho will be so
deeply affected and, I believe, injured.

A8 & @aﬁ%e? of faeS, this report hae not even reached
many of the dealers and @ther'imte?aated-partles in my
section of the count®y. This, I am sure, is also true of
the other distant esctions sush as the Pasific Coast. I
hear8 of this propesal only last Wednesfay.

I received a copy of it only last Friday, and while
I have read 1%, I oertainly have not had the time %o give 1t
the study that it requires. |

I chould 1ike %o 1@@uﬂ?e what, i¥ anything, neocessitates
a major operation of thie‘&ind upon our economic esystem in such
a hurried fashion.

After all, we have a system that has been funotioning
succegsfully ae long as YthePe has been a United States.
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dké Chaiman Frank: WNay I interrupt you to recell to you the
facte that I narrated?

Last year tho Commission sent out broadcast a quesﬁiqnnaire
on this subject., It received responses., It might have acted
on the basis of that questionnaire and the responses. That was
many, many months ago.

The representatives of the W.A.S.D, or the I,B.,A. did not
hide their light under @ bushel. As I recall it, the response
of the I.B.A., to that questionnaire was published in most of
‘the principal newspapers of the country, in almost ex-tenso.

It took & page of sevoral papers. Therse must have been
some sodulous effort to get that dons, b scause it all came out
on the seme day.

The Commission, as I say, having made that request last
yoar - early last year -- might have acted upon the basis of
the responges theon recelved, and, had it done so, no one could
wvarpentedly have said that the Commission was acting precipi-
tately.

However, the Commission’s staff took the replies, digested
them, considered the arguments made in them, and presented
those arguments to us.

The Commission might have taken those arguments, issued a
rule, and stated its reasons for the rulse by adopting, in whole
or in part, vhat th@ staff reported.

Instead, the Commission thought it wise, beforo it made up
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ax"? its own mind, to send out, as it 4id on Descember 18, the new
roport of the Staff,

The Commission then extended the time for receiving com=
mentes, and it hasg been over a month since that report was sent
outoland fized this ¢imo for & hearing.

Nowg.we endeavored, in every way, to give an opportunity
to be heard, but I repeat again that the ﬁubjééﬁ wag broached
by us and requests made by us, and they were broedcast,. |

Do you happen to be @ momber of the NQA,SODO?.

. Jamesg VYes, 8ir.

Chairmen Franks I am sure you must have received notice
at that time of the N.A,S.D, reply to our request of last
spring.

Thét couldn’t have been conecealed Lrom youo I think you
would have had to be pretty deaf not o have beard what the
I.B.A. 8aid about the matter at that time.

Since that ¢ime the officers of both associations, and
particularly the I.Bod., have beoon going around tho country
making speecchos om the subjeéto

At the lagt convention, the I, B, A, discussed the sub-
Jeeto

That vag before our report womnt out.

Ag I say, the Coumission could, on the basis of the re-
plics it received last year, have proceeded to make up its

mind ag ¢o whe ther or.not there should have bsen a rule.



65

aks Now, to suggest that =- we haven't yet decided what we
are going to do == but tovsuggest that outr deéiaion bas comé
or the contémplation thet we are about to make a decision hes
been a secret and that we haven't been advised and baven't re-
quested édvice meny, many months ago, is contrary to the record
facts,

Mr, Jamesg I didn't mean to lsave the impression, Nr.
Frank, that I didn?'¢t know what was going on, but I & think
that, with a document as long as the report I received
Wednesday -- Friday -- that some time should be given to a
thorough discussion of the matter,

I am way off down im the cou’ntrvyo

Chairman Frank: Nowo.we have received comments on the
report from all over the country; many of them from Texas.
Intereatipgly enough, all of them from Texas came in all on
the seme day.

Wr. James: Woll, I had something ¢to do with that.

Chairmen Franks Interestingly enough, all of those from
St. Louis ceme om the same day -- on a different day; they
were staggered by geoographical arees,

The Wo. A, S, Do Bulletin for Decomber gave & full digest
of the reoport.

I thiok most of the demlers -- doubtless you do - read
either the Wall Street Journal er the Wew Yerk Times or the

FWew York Herald-Pribunc.
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There was full discussion of the report in those jour-
nalso |

As I say, I don't think there has been anything in the way
of concealment here.

Mr, James: I didn't mean to leave that impression. I am
sorry if i did, but I still think we should have a 1little more
time.

Do you mind if I finish this?

Mr. Stewart: an T interrupt, Wr. Chairman? I think it
is a fact that our conferemce today is dealing with the pro-
posal contained im this report, this specific proposal,

Chairmaen Frank: Yes, or any other proposel.

Mr. Stewarts I think that ¥r. James was addressing himself
to the fact thet he did not receive this proposal.

Mr. Jemess It won't teke me but a minute and I will be
througho

The English, from whom woe take so much of our law and pro-
cedures, have found the seame system sucecessful.

Fow we ere Told by the Public Utilitles Division that
ouy past procedurs was all wrong and thet compulsory bids are
so necessary that wve must roverse a hundred years of practice
with virtually no opportunity for widespread consideration end
study,

Chairmen Franks: You undorstand, of course, that this has

nothing to do whatsoever except with subsidiaries of public
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dk10 utility companies, wrich are not industrials but are regulated
enterprises =« you understend that?

Mr. James: Yes, sir.

Chairman Frank: And you understand that several states
and other commisaions have required compulsory bidding on
such securities?

¥r. James: Yes, sir.

Chairman Frank; And thet in New England two states havs
had that for many, many years, so it can't be said that this
is a startling innovation.

Mr. Stewart: I think the fact is that three states out
of 48 have such rules, rather than many of the states,

Chairmen Frank: I didn't say "many of the states®., I
said there are several states that had it.

The Federal Power Commission has such & rule, I believe.
The District of Columbia Commission has had for several years
such a rule,

Mr, Stewarts While we beliove, Mpr, Chairman, that the
Commission, of course, is correct in seying that its rule
specifically relatecs only to the soecurities of registered public
utility bolding companies and their subsidiaries, we fear
very greatly that the effect of the rule would extend far be-
yond that.

Cheirman Franks; I have difficulty in'understanding that,

¥r, Stewart: We doubt whether you cam keep it quite in
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that bracket.

4 Chairmen Frank: I don't understand the suggestion. Do
you meen this: that if this Commission, acting in that re-
stricted sphere of a particular type of company, which is
known as a public service company, and subject to regulation
in virtusily all states of the Union, that if the Commission
acts in that sphers, that Congress may be influenced by
that fact and sxtend somebody’s powers to regulate such activ-
jties of other corporationa?

We do all sorts of things under the public.utilitiea Act
and Congress cmpowered us to do all sorts of things under the
Public Utility Bolding Company Act that we couldn't possibly
do with respect to any other corporation, and which no one has
ever suggested should be done with.respect to it.

The very preamble of the Public Utility Holding Company
Act shows that Congresé recognized that it was dealing w;th a
particular type of enterprise, which had its own poculiar’
problems, and the suggeation that somedbody, by example, may
get something done under this Act end apply 1t elsewhere,.x
donﬁt see how that is éuita}germane to your discussion,

j"Bﬂra Stewart; Because of our great respect for the
authority and prestige of this'CQmmissionp bacause we kmow what
it does can not fail to have a great effect on what is done
elsewhere,

Chairmen Frank: Let me say, so far as I em concerned --
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I speak for mo one else btut myself -- I have no intentlon of
sugresting the application of comietitive bidling to any one
except the securities that are under our jurisdiction, undsr
the Public Utility Folding Company aAct.

There is no suggestion -= of course; we haven't the power,
nor are we urging that it be applied elsewhere, owen if we
adopt this rule,

Mr. Stewart:; I am sure that is right, but it is a fact,
too, that one of the Commissioners sits with a great many other
state commissioners, the Wational Associetion of Railroad
Utility Commissioners,

What this Commission does and what the members of this
Commission do, will undoubtedly affect the judcment of those
men and the administration of the laws with which they are
charged,

We are also aware of the fact that immediately following
the publication of the Commission“q statement, that it was
about to give consideration to this rule, we saw in the press
the letter addressed to the Chairmen of the Interstate
Commerce Commigsion following 1% up immediately, so we can't
believe that what you do here is confined merely to this one

problem,
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Chairman Frank: Well, the Interstate Commerce Commis-
gion was long a ploneer so far asg we are concerned. They
ﬁad a competitive bidding rule on equipment trust certificates
before thls Commission was born., I don’t think that we have
much to teach them on the subject.
Mr. 8tewart: You might teach them to recover from the
mistakes they made ;n putting that rule into effect,
Mr. James: Mr. Frank, all I would like to ask is that
you give us time to read this report ocarefully and make a etudy
of i%, and %o read the replies of the I. B. Ao and ﬁhe No A, 8,
Do, = with which I will si% down.
| Chairmen Frank: Thenk you very much.
Mr., Stewar¥: Mr. Cunningham.
STATEMENT OF 8, K. CUNNINGHAMN, _
‘President of S. K. Cunningham & Company, Pittsburgh, Pa.
Mr. Cunninghams Mr;ﬂchairmangtand gentlemens
Under date of Jéﬂuary 17, 1941, I submitted in a letter
addressed %o Mr. Frank as chairman Qf this Commission a summary
of the views of mysglf and my partner on this subject of
competitive bidding. I shall confine myself to what I said:
there as a basis of elaboration, and on the éhe particular point
in reggrd to the effect of the proposed rule on the small
dealay.
In one paregraph of that lstier, I stated that the report

of the Commission’s staff apparently implies tha® competitive
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bidding would work to the advantage of the small dealer out-
side of New York City. I am very much pleased %o learn from
Mr. Frank's remarks today that I have prOperly interpreted
the viewpoint of the Commission. I have felt all along that
the attitude of the Commission toward the small dealer 1s
perfeotly failr., On the other hand, as a local dealer I do
not ask the Commission %o pull our chestnuts out of the fire
or defend our ocase for us, although we appreciate the fair
attitude on their part.

The report of the staff, which I have not read complete-
1y, I.confe@s, and which I think I would not have read if we
had had it before us for six months instead of one month -
so I present no alibi there - I read & summary of 1t, and
a8 guggested, we have all had this question of competitive
biﬁﬁing in our minds for yeawrs, and I think we have plenty
of background onr which to base an opinlon,

The small dealer, the local dealer, is the chief contact
between the igsuing house and the investing public, Whether
we'reeogmize 1% ov not, fhe average buyer wants opinion or
guggestiong. It is human nmturé that psople will not make
up thelr minds, by and large, until they get some persen to
confirm the opinion which they already havéo gven, That is
why @ lot of people go to church and go to all sorts of mee%;
ings, th@y enjoy it when the preacher or Sp@&k@? oonfirme

what they already believed when they went® th@f@c
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Ohairmen Frams: That is why Mr. Stewart is enjoying what
you are saying. (Laughter.)

Mr, Cunningham: lIf the speaker tells them something they
do not already believe, they don‘t like i1t. So they want that
opinion, They come in with their mind entirely made up, but
they still want you to tell them that that is the thing to do.

But aside from that, they need more information, and I
don't Xnow how in the world they are going to get it since
the commercial banké are not in the business of selling seouri-
ties any more except through the local dealer. And they are
not getting 1%; X beg the orivilege of putting in a paren=-
thesie, Myr. Frank, they are not getting it through the 50
or 100-page prospectuses which are used these days. I have no
quarrel with the prospectus and the disclosure of full in-
formatiohg it is good and should be continued; but, gentlemen,
it is not practical %o send out those prospectuses to & .
hundred prospscts, and sd they do not get the information, and .
if they did get a prospectus, they would not read 1t. Ve
- should be allowefl %o send out a summarized form - but that is
of £ this éwb3e@%, and I apologizé and I end that parenthesia;

Chairman Frank: It 48 a very handy eset of punctuation
marks.

- Mr, GunninghamS"Now, in regard to this question of
congentration of poweé which‘your staf?’s report referred to

in oonnsction with the small dealers, it may be that there is
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%00 much concentration of power, but that is not the thing we
are dlscuseing now, and anyhow, when it comes to the large
public utility issue, how can it be underwritten and sold
either by competitive bidding or otherwise except by organiza-
tions that are strong enough to take that commitment? And I,
as & small dealer in Pittsburgh, have no quarrel, therefore,
with those firms with sufficient strength - or those groups
of firms.fhat can do that. It is to my interest that there
should be such firme and they give us anllttle share, a very
smail percentage; they do not give us enough break in the
gross profit, Mr. Frank, but even on that I am wllling to
fight my own battles and argue that with then.

And there may be & time, if this rule is not put into
effeot, when we as a local dealer, and Mpy. Sweney or Méo
Joseph or a lot of other firms, oan handle a public utility
igsus that is within the range of our ability, and if conm-
petitive bidding is required in all cases, I feel that we
would be forced between the two sides of a wefge, and our posi-
t¥ion would be much less secure and we would not have the in-
centive nor the profit opportunity to serve those investors
which 1¢ is our fﬁnqtion to serve.

I have no desire even to try to dsfend the positiondf
the local dealer, as such, except as we fit into the economic
s%rueture and meet a necessary need., I believe we do that,

I think we do not need any defense on that ground,
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Mr. Joseph mentioned the experience of the local dealer
with equipment trust issues sold by competitive bildding, and
municival issues, and so forth., Our experience confirms
largely what he séid on that subject, We have hed large
experience in municipal issues which we participate in and
in the purchase of them in competitive bidding, and which we
Aletribute, but I can not see that we get any better break
there in the large general market of municipal issues due to
competitive bi&ﬁing, and our eXpérisnce 18 that we get &
better bresk and We are better able to serve our investors
where the sale 1§"ﬁsgot1mtedo

My, Ghairman, this_oovers.my comments with respect %o the
gubject which you raised as éhe_firé% on the program. My
biggest objection %0 competitive bidding does not come undey
this hemding, and reserving ﬁhe‘?ight of‘being given an oppor-
| tunity %0 present it whem i¢ properly comes in, I shéll close,

Mr., Dalsy (Of Otis & Company): May I ask Mp. Cunningham

a question, My, Oha ixman?

Chairman Frank: Yes, go right shead,

Mr. Daley: I3 i% not a fact, Mp. Gunningham, that on
thé note issues of utility companies which are sold by private
negotiation in conjunction with bond issues, that the small
dealer never gets any chance, either,at the note issues which
are of the same term as the squipment trust issues?

Mr. Cunfiinghem: I would not say that he never does, I
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agree that it frequently happens that we do not get a chance
at the note issues, and maybe we don’t want it,

Mr, Daley: Isn’t it also the universal practice that the
top underwriting group take the short-term notes in those
issues?

Mr. Cunningham: I think it is frequent, at least,

Chairman Frank: It occurs to me that we can try this
suggestion: Without cutting anybody off, and nobody will be
out off, that’we might turn profitably to another topic which
will do more %o center attention on specific subjects, and for
that reason I suggest that we try going on to the second sub-
Jeet suggested by Mr. Stewart, a consiqeration of the probable
effeoct of competitive bidding from the standpoint of the in-
vesting public with particular reference to the problem of
over-pricing.

It seems to me that there, Mr. Stewart, the larger
origimating uwnderwriters might have more to say, and it might
be well %o call on them in the first place with reapsct to
that subject.

Mr, Stewart: Yes. May we have your indulgence for Just
one momenty Mr, Connely has a very short statement that he
would 1like %o make,

Mr, Connely: I want %o eqrreet one remark about our
réepregenting the large dealexrs, There has been a fallacy that

has existed, We will admit that the N.A.3.D. is about four
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times as large as the I.B.A., but the I.B.A, is financially
supported to a very large extent by the small dealers. The
blggesg.dealer—underwriter in the business pays the I.B.A,
the sum of $200 a year in Aues. That aame dealer-underwriter
in the N.A.8.D. pays $3,000 a year in dues, anA the finanoial'
backing of the N.A.3.D, is preponderantly done by the large
underwriters, and the preponderant finanoing of the I.B.A. s
done by the in-between and small dealers.

My, Stewart: Mr. Chairman, if you please, there ﬁre sone
gentlemén here from non-underwriting houses fhat really repre-
gent the investors, and I believe that it would be in the
interest of some of them who would like %o get away, if we
heard from ﬁhemc '

Chairman Frank: Yes. I mefel§‘éuggested that we might
make progrese if we got some of the larger houses addressing
themselves $0 this question, and then have the others do like-
wise,

STATEMENT OF CLOUD WAMPLER
President Qf 3tern, Wampler & Co., Inc.,Chicago, Illinois,

My, Wampler: My name is Glou&_Wampiér;.I am Ppresident of
Stern, Wampler & Gompany of Ghscago. |

Ag a matter of background, let me poinf out that our
~organization, which operates almost entirely in the Middle
West, 418 primarily engaged in the sale of sscurities to in-

dividuals. In other words, our businesgs is largely with
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private investors rather than instlitutions. Furthermore, we
originate fé& iésues of any kind, and practically no publioc
utility decurities. Accordingly, my ohief interest in thé
proposal to compel utility companies to sesk bids fo: their
issues of securifties is largely ﬁhia} Will the new system
help or harm the private investor? |
Whenever an investment banker is fa@ed with the problem
of éavising an individual investor regarding & security pur-
chase, the following three fundamentels are considered:
1. Is the security sound?
2. Is i% properly priced?
3. Is 1% an appropriate addition fo present holdings?
I% is my best judgment that "competitive bidding® will
Yend to damege the interssts of the private investor with re-
spect to quality and price, and will impede the making of
proper additions to present holdings.
Ags %o quality, 1% shoulq be borne in mind that bidding
is not merely & matster of price, Organization A may bid 100
f@? an lssue with numeﬁous regirietions aesignéﬂ to safeguard
the investor, which reétric%ions are naturally somewhat of a
burden %o the issusyr., Organization B may bid 100 - or even
8lightly higher - forlthe igsue in questiqn and offer far less
onerous resirictions,
Ghﬂirmah Frank: You understand that there is nothing in

the proposed rule that says that the highest prices, regardless
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of other éirsumstances, must govern?

Mr. Wampler: . I understand that perfectly. On the other
hand, there will certainly exist a great temptation on the
part of the issuer to accept a combination of a high price
and less onerous terms.

Chairmen Frank: You also understand that here you are
dealing with a security which is subjgo; to our regulation and
sup ervision?

Mr. Wampler: I 4o, indeed.

Chairman Frank: And I Ao not think that we have been
notorious for our laxity in that resvect.

Mr. Wampler: I certainly Ao not mean to imply that. On
the other han&; we have had in a financial experience, over a
long period of years, groups of people develop as specialists
in certain fields, and I would feel safer in my work with the
individual investors Yo have an indenture, the set-up of whioch
was passed upon by people highly ekilled in the pusiness in
whom I had confidence, supplaﬁenﬁed by your own chegks and
balances,

To continue: If the offer from B is accepted - and pre-
sumably it would be - the issue offered %o the public is not
a8 high in quality as required by A, and the investor is
therefore not as Well_proteoteﬂo

It is undoubtedly true that intensive competition among

investment bankers has in the past enabled many borrowers “to
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write~the1r'own“tlékef“'Witﬁ'réaﬁeéf to{restriotlve safeguards.
.» Commissioner Healy: 1If ﬁhat is true, Mr. Wampler, it

would seem that the regulatory body must have been prettiy
sound asleep.

Mr., Wampler: Well, Judge Healy, that sentence was in-
jected into my remarks as a very broad statement, and I do
not recallvpersonally any public utility issues whers that
statement could probaﬁly be made, but I certalnly §an recall
examplee of industrial 1ésues and foreign government issues
where the etatémeﬁt ﬁol&so

Commissioner Kealy: I would not doubt it at all in that
field, but 16% us remember --= |

My, Wamplex: (In%e?posihg) I happen to share Mr. Stewartis
views regarding the possiblé influence of competitive bidding
in one f£ield upon poesible competitive bidding in other fields.

Commissioner Healy: You have put your finger on what is
a very imporiant d&fferenqe between the two classes of gecuri-
%ies, 1In the gemeral commercisl and industrial Pield, there
is praoéieally no supeﬁéision or regulation over the terms of
the issue. I% has %o be traded out between the 1seﬁer and
the underwriter. Hers, on the contrary, are State ahd Federal
regulatopry bodies which have all kinds of authority over the
terms and the donditions of these issues, a feéthrelﬁhat is
completely lacking in the other £ield,

Now, what do you think would happen if an issuer and an
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underwriter came' in here with an 1§§ue where the terms of the
indenture were very poor from the investor®s point of view?
Do you think that it would get by?

Mr. Wampler: No, I certainly do not; not for one minute,

Chairman Frank: You see, our experience up to date has
been very largeiy in the negotiated issues of utility securi-
ties, and we have had to attach conditions and require better
standards in many instances. Your remarks might be interest-
ing in some other field, but let us confine our remarks %o
this particular rule and our powers. We have not anything to
do with competitive bidding in other fields - we aré ageuming
that we have it for public ut;lity gecurities - but we have
not any power outside of that, |

Mr. Wampler: In making what I thought were broad-minded
admissions about the vulnerability of my remarks, I 4o not
. want to £ind myself in the position of admitting that in my
Judgment the restrictions incident to the public utility bonds
purchasged under compulsofy competitive bidding are bound to
be just as good as under negotiated bidding.

Chairman Frank: Our experisnce has besen, I may say,
that we have not frequently had to see that a negotiated
deal was relaxed because the conditions were too harsh,

Mr, Stewart: If I may say eo, Mr, Chairman, we had hoped
that the matter of indenture conditions might be aiscussé&

under another heading,
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Chairman Frank:' Whetﬁer"tﬁéy‘be"iﬁdehtﬁié'provlslons or
otherwise, we Ao not find thﬁt“we~haVé to etep in and insist
on relaxed terme on exceptionally harsh terms between the
banker'and the 1issuer.

Mr. Daley: Evgn when the so—calied best bankeré bring
an indenture down here, it has been the practice quite fre-
quently for the large investor to insist that there be better
restrictions in the 1nden¥ure than the so-called best bgnkers
had already incorporated. |

Mr., Stewart: I don’t know, Mr. Chairman, whether this
pamphlet represents the view of Otis & coo; but I see in it
the gtatement that competitive bidding will relieve the
banker of spending & great deal of time and work in the
preparation of Adocuments, which of course goes dlrectly against
the professional aspesct involvef in this discussion.

My, Daley: X don'% think i% does, and we will be glad
%o go into that subjeé% very carefully whenever the Chairman
is ready %o hear i%, |

Commisseioner Heaiyx 0f course, Mr. Wampler, another
element whiqh might be given some weight in.the public utility
fields, and most other fielﬂgs is that rates and prioces are
regulated in the utility field and they are not in the other -
that is, not'to any extent.

Mp. Wempler: I firmly believe that damage to the in-

4ividval interest of the buyer of bonds ani stocks is more
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apt to involve the matter of price rather than quality. Mata
has been compiled which indicates that the price behavior of
public utility bonds puréhased by negotiation is better than
that of issues sold under competitive bidding. I belleve Adata
has been developed %o prove the contrary. Based on the com-=
~pllations that I persoﬁally have studied, it would seem that
during a period of a few weeks immediately subsequent to the
public offering dates, that the negotiated issues advanced
modestly in price, while the bulk of the competitively bid in
issues behaved less well.

Chairman Pprank: Mr. Weiner wanted to ask a question,

Mr, Weiner: I wanted to ask with respect to those issues
where the indsenture haé turned out 80 poor and your mentioning
gome values of bonds and industrials, - who it was, if you
.recéllo.who drew thoss debentures?

My, Wampiler: I ceréminly can not give you that informa-
$ion nefe,' but I will be glad to give 4% to you.

Mr, Weiner: We would be glad to have that information.

Nr. Wampler: It may be said that there have been go Lew
issues placed under competitive bidding that such statistics
mean 1li%¥tle. If that is the point of view, I havé not any
quarrel, but it seems to me that there are certain things
inherent in compulsory competitive bidding that we have
got to be & 1ittle fearful of. I am inclined to think that

the very spirit of compulsory competitive bidding as opposed
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to that of negotiation tends to make ocool judgment a 1little
bit more difficult. ‘

I believe that competitive bidding provides the means
for an organization to buy its way into a certéin field,'and
unfortunately the purchase price is usually the public'’s
money.

I am sure that in competitive bidding,‘the element of
pride besomes an important factoé, and the urge to head a
piece of business may eagily cauge ﬁop_high a price to be _
pald for the issue; and no natter how high a price is paid
for & given igsue, a very large p#rt of it will be sold at
retail, and the slower the deal, the more of it willl be sold
to private investors as opposed %o professional buyera. 3o
i¢ will uwsually be the individual buyer who is hurt.

6ur organization is firmly convincéd that those four
faetors are part and parcel of competitive biddlng, and it
ie boecause of them that we have, over the years, preferred
not to handle cosporaﬁe issues that ars bid for. Of course,
that field is not very large; it includes a comparatively
small number of public utilify issues and eqﬁipment trust
issues. Ve base that ?éluctance %o handle bid-for securities
on an experienca of having sold some of them to our clients,
and wsually there is & price rac;ssion, and the cugitomer has
lost money, or at least he thinks he §ms, and that is the

poing that leads me to an expression of opinion that sompetitive



74
bidding will make it more 4ifficult to induce private investors

to make appropriate additions to their holdings.

This voint that I am going to try to make now 1s some-
thing that has ocourrel from time to time in our own shép.
We believe strongly that private investors should buy high-
grade bonds today. GCetting them to buy high-grade bonds today
is ==

Commissioner Healy: (Interposing) Let me interrupt you
right there. You say you think private investors should buy
high-grade bonds today?

Mr. Wampler: Public utility bonds.

Commissioner Healy: Are you thinking of veople of large
meang, or people of average means? _

Mr. Wampler: I am thinking of both, to hold.

Commissioner Héaiys Now, as applied to people of average
means, 4o you think that a 3-1/4 percent ocoupon at 107-1/2 1s
& good bgnd for & private investor of average means?

Mr, Wempler: Probably not, but I could think of lots
of good public utility bonds that would coﬁe within the socope
of today's discussion that I believe are very good purchases
for a private investor. And leé me emphasize —-

Commigsioner Healy: (Interposing) I assume, then, that
you will agree that a grsat many of them are going out
now at theaelprices that are really institutional bondAsg, and

do not belong in the portfolic of a person of small meana?
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Mr. Wempler: Certainly.

Commissioner ﬁealys All right.

Mr, Wampler: But good bonds certalnly have a pladé_in
the average individual investor’s account. But the sale of
these bonds - let us take just a rough example of a 3-1/4 per-
cent bond that might Become availlable at par or 101, the re-
gistance of the individual investor to that offering is great,
and it takes considéerable salesmanship to convince him that he
should maintain the degree of quality that the purchase of that
bond wiil enable him %o maintain, o

That selling process is not easy, and 1t becomes par-
ticularly 4ifficuls if the client has recently bought part of
a high-grade issue that promptly sold off in price, and any-
thing that tends toward over-pricing of issues and the gubse-
quent decline, particularly if the decline takes place promptly,
makes it very harf to get the average 1n&i§1dua1 investor to
buy these securities, and unfortunately he turns almost auto-
matioally'to high-rate and lesgs aound issues,

Another point in this comnection is that private 1n§eatora
are loath to buy any issus puréhaseﬁ by & bidding group at a
price very much in excess of that offere& by the next highest
bidder. And it is not at all unusual under Sompetitive didding"
to see a "cover® of $10 per @1066 bond or so. He believes
that the person that covered the second bidder by‘$10 a thou-

sand has Jus?t made & gross mistake in the evaluation of the
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price of the bond.

Chairman Frank: The consequence of that would bhe, I
would think, that if you had a general competitive biAdding
rile applied to utility securitles, and a group bought and, to
use your terminology, paid an excessive orice, they would not_
do it again,

Mr., Wampler: They certainly would eventually come to the
end.,

Chairman Frank: But I mean that one experience % the
first experience of the group that over-bid in the sale of
its securities, would find a 4ifficulty in selling the securi-
ties, and according to your thesis that would teach them not
to do it the second time, and the consequence 18 that.your
fear of over-pricing would be offset by the knowledge on the
part of the §ersons buying at an excessive price that they
would have Aifficulty in selling.

My, Wampler: I hesitate to make this remark, because I
am not absolutely sure that I am right, but I seem to recall
in the ocase of some competitive bidding not very many yéare
ago where the same man mads tWo very large covers within Just
& few days, 6? at the outset twWo or three weeka of each other.
There is a tenfency on the part of houses Auring a certain
stage of finaneial history, so to speak, to try to buy their
way into pieces of business,.an& if public utility companies

advertise for bids, and so forth, I think you will find a
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g00A many people tryfﬂg t6 gét into that business by vaying a
very high price for securities.

Chajrman Frank: But according to your statement, the
intelligent investor observing that fact won't buy, so that
the investor won't be hurt, and it will be the buying house
that is.

Mr. Wampler: I don’t think so.

Chairman Frank: That seems to be the logic of your posi-
tion.

Mr. Wampler: I say that when there was a great big cover-
ing, but it does not necessarily folloﬁ that tﬁere.will always
be a great big cover, ‘

Mr. Stewart: I think we can demonstrate specifioc examples
of that as we go along. If there is anything wrong with the
logic, 4% is not with the fac%ts.

Mr, Wempler: Our organization is convinoced ﬁhat if com-
petitive bi&ﬂing'becomes compulsory, that another disadvantage
- for the private investor is that many of the good medium-grade
public utility bond issues will become &bsolutely unavailable
to private inveéstors, espesially to thoeg located in clties
other than the leading financial centers,

Mr, Daley: Mwr. Ghairman, one comment on Mr. Wampler's
gtatement., I presume thaﬁ we are discouraging the private
investor in some respests by the fast that on privately

negotiated issues, such as Jones & Laughlin, Crueible Steel,
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ahd others, also sold 1mmedi§teiy off in price. I don’t think
that sellihg off is confined, by any means, to competltively
bid issues, I have one further remark, and that is, I think
that on the subject of'OVer-prIcing and 1ts effect on the ifi-
veator, that I would like to suggest that Af they want to get
a fdisocussion on the other side of that, that the Kuhn-loeb
memorandum of 1922 be read, in Whiéh it was pretty well brought
out that the railroads would not get enough money for their
issues if 1%t was competitively bi&.

Mr. Stewart: We submit that thé evils of excessive com-
petition attend issues which are apparently privafely negotiated,
as well as those sold undey fhe rule requiring competitive
bidding. | _

Chairman Frenk: Will you repeat that statement, Nr,
Stewart? I did not get 1%, |

My, S%ewart: We submit that the evils of excessive com-
pstition astend i@sués, apparently, which are privately ne-
gotiated, as well as those sold under a rule requiring com-
petitive bidding..

Chairman Frank: I ﬁould 1ike to hear, now, from those
people who are initiating underwritings. I would like to hear
from one of the large houses, if you don’t mind, on this topic,
i 866 several representatives hefe of the large underwriting
houses. If they ocare to be heard, I wonder if thsy would

care to be heard novw,
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Mr. Stewart: I have no knowledge of that.

Chairman Frank: Are there any that care to be heard on
this subject? Mr. Stanley, do you care to be heard?

Mr. Harold Stanley (Of Morgan Stanley & C6.)¢ My riamé
is Harold Stanley, of Morgan Stanley & Co. I'nnderstand, Mr.
Chairman, that you would like me to speak about prices now?

I am perfectly réady to epeak now or later, but if you would
like me to speak about pricing now, I would'be.very glad o
and go into other things later.

Chairman Frank: What would you care to do; what would
be your preference?

Mr, Stanley: I am not pressed at all. If these other
people want to get away, I can speak later.

Chairmen Frank: I think it would be desirable if you
make & statement on this subject, and then we will hear fronm
the others.

| My, Stanley: I have here a memorandum, which I would

like to submit later dwring the hearings, in which we take

8 position of disagreeing very completely with éhe report of
your staff, I won't go into other matters now ekcept as to
pricing. We bave & 1list here or a table which summarizes our
actual experience on 74 issues Which have been managed or Go-
managed by our compeny to December 31, 1940. These issues
total $2,684,099,000 face amount, The offering price was an

average of par-52. The bid price on the first day was par-82,
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The bid price the second week was par-89. The bid price the
third waék was par-87. The bid price the fourth week was par-
86. So that, at the end of the.fourth week, there was an in-
crease in the price of about .34 percent. I think that in-
dicates the fairness of the prices arrived at through negotia-
tion as measured in the subsequent market for a short perlod
afterwards,

of courée, the market may have gone up slightly Auring
that time,.or down, This is thé average figures on five years
of work.

Commissioner Healy: Did the syndicate carry on any
stabilizing operations during tﬁ#t period?

Mr, Stanley: Yes.

COmmissioner Realy: Then I Qo not see that those prices -
mean anythiﬁgo
| Mr. Stanley: By the fourth week, the stablilizing opera-
tions had ceased. | |

Commissioner Healy: If you will give us the prices after
the stabilizing influence on the market had stopped, and supply
and aeman&'is really working freely, then I would bs interested.

My, Stanley: X am'éor?y th&% I have not those; but I
think that these ave indieative,hi You will notice that these

are, on the a%érage, slightly above the offered orices. Is

that suffieisntg?

Chairman Frank: Is that all you care %o say?
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Mr, Stanley: I will be glad to comment on anything you
like,

Chairman Frank: Mr. Eaton, do you care to be heard on'
this subject?

Mr. Eaton: No,

Mr. Stewart: Mr. Chairman, if I may say it, there are
geveral gentlemen here representing investors who would like
to get away today, and they would appreciate it very greatly
if they oould be heard.

Chairman Frank: Yes, indeed,

STATEMENT OF FREDERIC P, FISKE
Vice Presidént and Director, Montclalir Trust cbmpany
Montclair, New Jersey
- Mr. Fiske: To save the Commission’s time and those of
the other people here, I have written out a very brief state-
ment.

I wish to say at the outeé% that I express no views what-
ever‘on the collateral arguments raised by both the vroononents
and the opponents of comvetitive bidAing. They are of no
direct comcern to me at the presont time. As an executive
of ficer and director Af a moaefate»siéed trust corﬁpany9 and
a8 a member of the Finance Committee of a small insuranse com-
pany, I am interested in the subject only as it may affest my
ability %o duy for our bénk and for our customers and qu the

ingsurance company, high-grede securities at fair prices.
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In my opinion, competitive biddlng produces a result that
is contrary to our interests and contrary to the interests of
our customers, and to that extent, and that extent alone, it
becomes a concern of mine. It is my belief that one major
duty of the Commission under the law is to vrotect investors.

I represent a group of small investors, and I feel that
competitive bidding aesists in raising security prices to the
detriment of this group; hence, I hope that the Commission will
give adequate consideration to this phase of the question be-
fore compelling utilities to aell securities by competitive
bidding.

For & great many years I wag in the securities business,
but for the past 7 years I have been 1ntereete& solely as a
buyer for small institutions, and hence my interest is with
them and their problemg,

In the insuraneé company, we have a portfolio of about
$7,000,000, and have about $600,000 this year to invest.

In the bank, we have a combined portfolio of about
$7,800,000, and some $24,000,000 of resources in our Trust
Department. |

As you know, investment officers everywhere are having
a frantic time finding sulitable investments, and ﬁhe prevail-
ing surplus of funds and the scarcity of bonds haes created a
market the like of which I have never witnessed. At times,

almost any decent issue will go at any kind of & price., Such
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a situation oreated a steadily rising trend of orices in which
eaoh‘suoceaeive issue could be pushed up a little as compared
with comparable issues already outstanding, and this rising
momentﬁm'has been checked only occaslonally when some of the
large insurance companies temporarily stepped out of the market.
The soramble on the part of investors has had its reaction on
the dealers, who in turn héve had to soramble for their mer-
chandise. |

This hag resulted in gross over-pricing of several notable
issues during the past two years Whenevef & competitive bidAding
gituation haé developed,

In the summer of 1939, there was the Southern Bell Télea
phone bonds, the Terminal Associaticn of St. louis bonds, and
earlier in the year there were the.Chesapeake'& Ohio Railway
tonds, A low public bidding was not ocalled for in each case.
As I understand the situation, an equivalent situation was
created which resulted in the bonds being brought out above
the then exigting market, and the prices broke whenrn the syn-
diecatves a;ésolveﬂo |

Commisgioner Healy: I would like %o know the basgis of
your gtatemsnt, se far ag that Insull igsue is conesrned -
tha ¢ Central & Southwestern issue,

Mr. Fiske: I pade no mentlon of & Gentral & Southwestern
igsue. I sald the Southern Bell Telephone.

Commigsioner Healy: I beg.your pardon,
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Mr, Fiske: The*three-iﬁeueé'f"meﬁtfoned;'Judée, are the
Southern Bell Telephone, the Terminal Association of 8t. Louls,
and the Chesapeake & Ohio Ralilway.

Recently we had a direct example of over-priocing asfﬁhe»
result of competitive bidding in the Boston Edlson bonds. The
First Boston Corporation obviously bid to get the bonds, prod-
ably feeling that in a strong market the rising trend would
catch up with the advanced price and move the bonds along,
as had happened with so many over-priced issues in the past
few years.

For a variety of reasons, this failed to happen, and what
would have been & most successful issue at a reasonable price
wag not so successful when the bonds were oriced too high.

From my past experiéncé, I imagine that the bidders, who
I believe numbered three, first figured out in their own minds
a fair market price, and then added to it what they thought
necsssary tc beat the competition, and as the market had been
favorable up to that time, they figured the maximum price
which they could possibly pay without being too badly gtuck
if something went wroﬁge This has been the ¥ype of thinking
foreed in%o the securities business ever sinee I san remember
when a competitive situation developed, I remember it well
from my oWR past years in the sesurities business.

Wnen the Edison bonds were offersd, we, in our bank, were

in a dilemma. We had about $150,000 of the 0ld bonds in trust
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funds. Comparable igsued weme scarce, and none were avallable
below their call prices. We felt that the bonds were too high,
but we had idle gash to be invested. Should we take a chance
and wait to see if the market would break? We ocalled our
Investment Committee together and Aiscussed the matter at.
length., As you know, you oan not leave trust funds uninvest-
ed, and if the market picked up and moved the bonds uﬁ, as had
happened many times in the past few years, and if we had not
bought, we could never have justified our fallure to make those
purchaaes, ‘

Ve boﬁgh% aoﬁe bonas,.and you all know what happened,

_ +s0 o

We were foreef into p&yingﬂmuch for the bonds because bidding
had been ecompetitive. If, on the other hand, ths company had
used an egt@blished banking contact and someong had been on
hand to urge on the company a fair market price, I feel that
the bonds would have come oub obﬁsiﬂefmbly lower., The market
would not® have.bwaksn and we and many other small investors, |

who were so unfortunate as toc buy as soon as the offering

kam . was made, would have saved & considerable sum of money.
fls :
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Commissioner Healy: May I ask you there if you have ever
paid toorhigh a price for bonds that were not sold through
competitive bidding?

Mr. Fiske: Undoubtedly. But in the market such as we have
had, Judge, in the past few years, 1t has lent 1itself to com-
petitive bidding because a person could pay above the existing
market, and unless something happened, as happened in the past
few weeks, they could sit back and therse was a fair assurance
that the market would move up and take the bonds, but the people
who came in and bought the day.the issue was first offered,
elmost imritably got stuck and they certainly got stuck if the
market in the meantime turned.

Mr. Weiner: I wonder if the First of Boston which has Just
been mentioned and haa.had its practice described by others -
I wonder 1f they are hére and they would care to say whether

that was a correct statoment as $0 how they arrived at their

b1a?

Chairman Ffank: We can hear from them later. They have
a representative hereox o |

My. Fiske: ‘I am only nterested in getting these dbonds
chesp; I don't care abﬁut all the rest of it.

{Laughter. )

One Bﬁhe? point. I belisve %ha% & ocareful conscientious

house of issue provides an slement of veal protection to

investors when it has an opportunity to help work out am issue,
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and I do not see hw it 1s possible anyhow to work out an 1asue
and impress its influence on that issue in the haste and excite-
ment ofpompetitive bidding; I feel that since some of my views .
are already in ¢the Commission’s posseseibn ~= I have had some
correapondenee with Commissioner Pike aa'that more extensive
comments by me are repétitious and are unneoessary, but I do
respestfully urge the Commission %o consider the point of view
which I represent and I sincerely hope that it will refrain from
ordering competitive bidding.,

Commissioner Healy: Have you exzamined any of the terms of
the issues or ipndentures of the companies which were sold com~ 
petitively in New Hampshire and Massachusetts %o see how thosge
indenture provisiona sompars with the provisions of other issuers
not sold competitively?

My. Fileke: No sir, we do mot have time. That is another
thing that I did not wang o Er&ng in here. VWhen an issue comes

along these days, we won't have time to exeamine anything. Some-
one offers 1% amd you are not able ¢to get a prospeoctus and you
don’t know amything about i%.an& you have %o make up your Judgment
of it oo hastily.

Chairman Frank: You are then suggesting that the o0ld 20~day
rule was desirable?

r. Fleke: No sir, becange that did mot help us either. We

vere not able to get the prospestus.

Chairman Frank: You think yo® should have' time to get
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prospectuses?

Mr. Fiske: We should get something.

Commissioner Healy: You have a prospectus at the.time that
you gét the bonds.

Mr. Figke:; Yes, but unfortunately by the time they deliver
that prospectus, we have bought them.

Commissioner Healy: In other words, your point is that the
time a fellow needs a prospectus is when he makes up his mind and
not when he gets the security?

Chalrman Frank: We willl be interested to have you advise us

with respect to that subject on proposed amendments to the

Securities Act.

Mr. Fiske: I have got a bank to run.

Chairman Frank: We are interested in protecting your bank.

Mr. Fiske: I think you are.

Chairman Frank: We would like to get your views in extenso
on that subjeet -- some‘other time.

STATEMENT OF WALTER E. SACHS,
of CGoldman, Sachs & Company.

Mr. Sachs: I do not want Yo take up the time of the
Commission for one moment because I have not prepared any statemert ,
bt I want to saya word on this question of overpricing.

I take it for granted that the ideal is that seocurities that
are issuad should be péiced as accurately and fairly as possible

both from the point of view of the issuer and from the point of
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view of the investor. It seems to me that what 1s lost sight of
1s that the real oompetition that we have at all times is what I
call the aempetition of the market, and by fhat I mean under the
present system where the house of issue is in consultation and is
in negotiation with the issuer, the oompetition of the market 1is
always present;, and that a close study has to be made of com-
parable securities and thé prices of comparable securities, and
it frequently happens in issues between the issuer and the house
of igsue that has had a continuing relationship with the issuer,
that the others may come in and e%en offer a somewhat higher price,
and that then in the discussion of market conditions, and the
di scussion of market pricesz of othspr comparable gecurities, a
fair price with & proper spread can be arrived at which results
in the security being issued at a price which 1s as accurately
and as near the price of the other @x%ant'securities as may be.

The haste, on the other hand, apd the desire for business
which ﬁight come and which has come frequently from competitive
issuesg'igp in my opinion at least, not nearly as accurate an
estimate of what the price should be as the closef étudy on the
part of two falr men or two fair intereasts on both sides of the
ploture.. |

I ¢think that we will f£ind that while there have been mistakes
made both waye at times, mistakes of judgment in negotlated
issues, that on the whole this competition of the market, the

competition of what securities of a similar type are selling for,
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1s the mest acourate estimate that ocan be secured.
as I said, I do not want to tgke up the time of this meeting,
but I think that that is a fact that might well be taken into
conslderation, |

STATEMENT OF CYRUS 8. EATON

(of Otis & Company).

Mr. Eaton: Mr. Chairman: May I say just a word in response
to Mr. Fiske’s comment on the Chesapeake & Ohio bonds and the
Terminal of St. Louls bonde? I do not regard this question of over-
pricing as a very fundamental one in this discussion. There are
other issues that are of vast importance as compared to that, and
I would like to have the privilegeperhaps of referring to some of
them later on, but on the subject of overpricing and with reapeoct
to the twb issues that were mentioned as illustrations, we were
Joint acoount with Halsey, Stuart & Company in the purcﬁéée;or
the $30,000,000 of C. & O., and in the Terminal of St. L‘o‘iiié bonds.
There was an honest difference of opinion as to the vaigé of the
C. & O. bonds. We offered them at 10l3. There were people who
thought that they were overpriced. There were people of a good
deal of influenes who though%lﬁhey were overpriced and who expressed
their opinions Treely on;tha% subject, with the result that there
was hesitation on the part of the investors in buying that bond
at 1013, but no one purchased a bond from the Syndicate at less
than 101}, and some of the ﬁost discriminating buyers ih the.

country finally paid 105 for the bonds to the Syndicate, showing
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that our judgment on that occasion happened to be sound and in
acocord with the market.

With respect to the Termiﬁal of 8t. Louis lassue, those bonds
were purochased just a few days before the war was declared, and
all 1issues went off, whether privately negotiated or otherwise.
There was 8 big fall in the maﬁ@% and temporarily there was
inaotivity in those bonds, but later on «-

Ghairman Franks (Interrupting) It ocours to me that there
was sometﬁing around that time about selling Bethlehem Steel,

and that was a privately negotiated deal, was it not?
My, Eaton: And Pure 011,

Chairman Franks: YesD and Pure 011, We heard quite a little
about that. I dén"% believe those were competitively bid for,
.were they?

Mr. Eaton: Thosé mﬂétakes ocour, and if this system of free
enterprise that we are all so much interested in is to continue,
1t seems %o me that one has the right to make a mistake of
Judgment. That is the vhole basis of our competitive system.

It seems to me that one of thé.mosﬁ enlightening discussions of
this eﬁsjéet is found in Kuhn Losb's brief presented to the
Infers%at@ Commerce Gomﬁissionvabéﬁt 15 years ago when they .were
considering this same aubjecto | |

Chairman Frank: Do you happen to have a ocopy of that brief?

Mr. Baton; Yes, I have one and will be glad tosupply it.

They took the ground that the proper issue involved in that
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disoussion was the highest possible terms and price to the issuer.
That was what they were seeking to sustain. 4and they held this,
they sald that if prioces are to be supported and if issues are tO
go out at a high price, we must have banking housee who are of
great influence and great prestige behind them, otherwise you will
.not be able to secure a full price for the security when it 1is
offered, and furthermore unless you have that kind of sponsorship,
the market on the issue will not be sustained and supported in
bad times.

Well, that had a lot of influenoce with the Interstate
Commerce Commission at the time, and they said,"If this thing is
thrown open %o competition so that anyone can buy an issue, markets
will not be supported and securities will be sold at too low a
price."

Commissioner Healy: How meny examples can you give us of
houses supporting issues that they had underwritten and distributed,
and then going into the market and supporting them in bad times?

Mr. Eaton: Of course that just does not happen, Hr.

Commi ssioner. |

Commissioner Healy: In other words, that is a very thin
slice of baloney.

My, Eatona. Yes. X% is an argument that is a sedustive one
at the time that 4t is offeredQ but the experience of the banking
world has'demonstrated tha% practicsl ly every position taken by

Kuhn Loeb and backed at that time by J.P. Morgen & Compeny in



km8
93

connection with railroad finaneing -=- practically every argument
on which they baged their case has been completely demolished in
the 18 or 17 years that have elapsed since that time.

But that argument was s0 potent at the tiﬁe that the Inter-
state Commsrce Commission apblied competitive bidding only %o
equipment trust ﬂssm@so They said "We will try it there. - We
are impressed with the dangers of adopting it everywhere, but if
it works with cquipment trusts, we will comsider it elseﬁhare."
and you all know the history of @quipm@n% ¢ruste, the livest
market in corporate seemritiesv and dealers everywhere intereeted
in them, they ars short tsrmg small gpread, one to ten yeare
mainly, but is tThere any’se@urity in this country that has a
ilvelier and more active market tﬁan those?

Mr. Fiske: Mwr. Frénk, maj Y say one thing on this question
of equipment trust issues? That compsetitive bidding has driven

those issues up to such prices that they are no longer fit.
investments for small institutions.

Mr. Stewart: If I may suggest, Mr. Chairman, I think that
we must deal wiéh today’e problems rather than with the problems
of 19 jears.ag@ O MOF@s -I am sure that whatever Kuhn Loeb .said
at that time was good and well considered thought. I happen not
to be familiar with the bri@fp and I doubt if there is anyone
here from'Kuhn Losb to speak for them, and I suggest that 4if we
wish o consider what they said 19Iy@ars ago as applicable to the

situation today, that they be invited to come down and talk abous
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ir. . _

an intereetlng point arises; too, in connection with the
Chesapeake & Ohio lssue which I suppose is as well a utilitj 1ssue
you would have had to deal with, and that 1s that the price of 105
I think whiéh was pald was about a year or more later than the day
of the offering. I don't think that 105 was offered until you
offered some $7,000,000 of the bonds one year after this first
purchase, is that right?

Mr. Eaton: That is substantially so.

. Mr. Stewart: It is interesting to note that lapse of one
year in that particular 1ssue,

Commissioner Healy: Mr. Stewart, are you going to be pre=-
pared before these conferences are over %o tell us what sort of
rules you think that we ought to have ¢o deal with cases where there
is an affiliation between an'issuer and the underwriter?

Mr. Stewart: We will do our best, Judge.

Commiseioner Healy: I would be very mucsh interested in that
subject. Ourpresent ruleles been criticized both inside and out-
side of tﬁe Commission. Whatever we do about competitive bldding,
I think the subject of how to treat affiliated underwriters is
something that we have ¢o eonsiaer anyhow.

Mr. Stanley: In refarence %o the G. & 0. price, the whole
market went up four or five points, including the other C. & O,
issues whioh were outsténding, 8o far as you refer €0 Bethlehen

and Pure 011, although we were not in that'businesso that had a
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30-day etandby on a market change.

Myp. Eaton: I would like to give you some figures on those
C. & 0. bonds.

Cheirman Frank: You may each file your statistiecs.

{Laughter.)

Mr. Jackson:; Last epring the N.A.8.D, did submit suggestions
and 2 rule which it deemed apprOpriate‘to deal with the situation.
Chairman Frank: Yes, Mr. Jackson, we had a conferer ce on

the subleet at which you were uﬁfortunately nét present9 and we
found great difficulty with the proposed rule with the conferees,
and they promised to come back to us ﬁith thelr suggestions because
of the diffioculty. And I understand that you & d come back with
QOme further suggestions which we should like to hear this étter-
noon.

I expericnced the same trouble that Judge Healy does. We
have been told that competitive bidding won't do. If that 1s
correct and if our rule UIZ2F2 won't do amd no other rule will do,
then we are confronted with a réal dilemma wheh we are confronted
with the question of an‘ﬂssue being s0ld to someone as to whom
‘there may be some reasen to believe that he may be an affiliate.

Mr. Jackson: I simply want to say that we had made an .
effor% in that direetiéhbk |

Chairman Framk: We will adjourn now and reconvene at 2,30,

(Whéreupon aé 1,05 pomOQ'a recess was taken until 2,30

o’clock of the same day.)

1
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AFTERNOON SESSION
(Whereupon, the conference was resumed at 2:30 pemo)

Chairmen Frank: Are you ready %o proceed, gentlemen?

Mr, Stewart: I, Boyden, of Chicago, ig hers, Mr,

Chairman. He 18 going %a speak, X think.
STATEMENT OF WILLARD N, BOYDER
Vice-President, Continental Insurance Co., Chicago.

ﬁre Boj&éﬁe Mr, Chasrman, Gentlemen of the Commigsion--

&hairmam Framkx ﬁiil you give your namé?

Mro Boydemz my namd is Willard N. Boyden and I am Vice
Prosident an& a Dire@tor of the continem%al Casualty co.
and Gom%im@n%ml Agsurance Co. 6f Chiocago. The Casualty Go. -
is one Qf the larger stock oasmél%y @émpan&aé with assets of
40 millié@ dollare. The Assmran@@ @ompany is a smaller life
insm$an@@ @ompany with assets of 37 millio@ dollars and 276
milliam dollafg éf insuranee in forcao

I@ appea?s to us that @@mpmlsory @ompetitive bidding om
- ubility isswés would be harmful %o the interests of the small
and medium sized imvesting imstiiutions as well as to individual
investors. Our conrslusion is based on three prinsipal counta.

In ﬁhe £irs? place competitive bidding frequently
Fosults in exocesively high offering prices to the publie.
In their cagerness to g6t business some investmen? bankexrs
apperently are willing %o stretch their bids %o the last 1/8

of 2%, Their theory seems $0 be that if they can succsed im
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geldling the whole issue at the offering price they will make
‘a profi%. If, on the other hand, they cam aia%ribmte a major
part of the bonds at 1is%, they then, if”mec@saafys.can close
the aseount, séll out the Bmlanee at a loss and still break
even. In eithey case th@iﬁ sal@sIO?ggmizaﬁione will have
been busy and ¥he overhead problem will have beem helped,
Oococasionally, the winning bid turns ouft %0 be 80 high that
the distributing efford is a @é?iomé failure and the banker
sustaing a loss.

ALY tO@:fr@quently vnder oompe¥itive bidding, regardless
of the %jp@ of ssourity, the investor who buys at the original
offering price does not buy at a falr price and socom finds

himself with & paper 1088,
In general, when the investor is contemplating the pur-

chage of bonds of a new issue awarded wnder competitive bid-
ding 1% would soom wise %o bs a little more carefulnthan
‘ummal %o meke sure that he is getting full value for his
BONSY o
; Chairmen Framk: Xs he more careful than usual, then? |

KMr, Boydens X think he is. We ave.

'Ghaifmam'F?ankz Shen 42 he 43, he won't be hurd?

My, Berdems I thimk that is trus of the sophisticated
&ﬁ?ﬂﬂt@?o. I dom’% think i% is true of tThe individual who

doesn’'t have racilities %o follew the market carefully.
The high prices resulting £rom competitive bidding often
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delay distribution and build up security dealer inventories
whioh, wh;en-excessiveD are apt to create sharp sell-offs and
instability 4n the capital markets.

A second unfortunate development £rom compulsory som-
petitive bidding might well be the msking unavailable to
small anid medium sized institutions amd €o individual invest-
orgs of a s%ill greater proportion of %he ba%ter grade of new
bond iséuse. Already many of these are denied $o institu-
tidné iiﬁé ourselves beeause of private placement, I{ csompeti-
$ive bi&éimg éhould be made maﬁ&aﬁ@ry no doubt inm many cases
he iafééé institutions would bid directly. Furthermore, in
order to reduce distribution expenses investment bankers
before bidding might well sound out a group of large buyers
a8 to their interest. In the light of that interest the
bankers W@uld figure their bids with the narrowest workable
mergin in the econfident hope that they souwld plase the whole
issus with several major buyers a% s minimmm cost. The
result would be that the smeller investors would have to seek
other and probably less well secured issues. This method
has been usef sonsiderably in municipal and equipmert financ-
1ng

Probably the greatest danger of all from the standpoint
of the medium and small sized investors is that competitive
bidding would %end viﬁtually %o Gegtroy the sharaster of ﬁhg

relationship between the borrower and the investment banker,
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It seems to ws that this rélationehip should be a pr¢fs-
sional relationship similar to that of client and laryer

or of patient amd physician. Probably every well managed

corporation has a long range program which involves long range

planningo‘ Surely, a ocontinuing relationship between a bor-
rower and his investment banke® should result in sounder advice
and more consiructive results for both borrower and investor
than would occur 4f the borrower should be forced to Well his
SGQu?iﬁies Ziret %o onc dsaler and them another as would neces-
sarilﬁ %ake place with competitive bBLAAIREG.

Obviously, a borrower-banker r@laﬁibmsh&p would eontinue
6&15 86 long as the banker funetioned effectively., The
basiker would be Aropped for sause just as individuals chamge
their lawyerg and doctors. :

A continuing prof@sai@mal bo?@@wer=&nvestment banker
rela%ionship not% only sh@mld bem@fiﬁ the borrower §@§ &lad

“\

ehauld be of 1mmaasu?ab1® value- $0. the small 1nvestore “The

investmen% ‘banker has & ﬁual reles He must provide the capital

requirements of his borrower cliemt and he must create sgound

P
wa

securitics %o 661l %o his customePd, - o . e
Tha%, certainly, is one of his real obligations. Is i%

not¢ likely that the profesgional investment banker serving

the borrower over g period of time and intimately familiar

with the latter’s problems will be a consiruotive forsce in

getting up sound capital issues?
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ard The large institutional buyer has his staff of technical
experts. The small insg¥itution and the individual do.not
have the fa@ilities for exhaustive investigations of borrow-
ers or their securities. Consequently, 1%t is of great value
to those small buyews that a reliable inwestmént banker long
familiar with the affairs of the borrower is willing to |
gponrgor that borrower’s securities. Cam a recommendation
carry as much weight to the sméll investor_when it comes frﬁm
an inves%ﬁemt £irm, no mat$ter how £ine its standards, which
is merely the wimner in compebtitive bidéing? We don’t think
80.

Commigsioner Pike: One phfase in your statement I

hope I misumderstood. DidR't you say that it was the duty
of ¥he investment banker %o mahufac%ure securities for
slients, or 4id Y misumderstand you.

My, Boydem: Pernaps I betder read 1%t again. The
investment banker has a Qual Tois. He must provide the
capital requirements of his borrower client and he must
Ioreaﬁa gound socurities to sell %o his customers.

By that I mean that in taking cares of his dborrowsr ollent“s
requirementes, he must 4o g0 in such a way that the aeouritiess¢/
ereated are gound.

Commigsioner Pikes I youw put the emphasis on the "sound."
I hope you 4idm?’% put it om %he.faétory end.

Mr. Boyden: “Sound® is umdersgored, My, Pike.
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Commissioney Pikes Thank you.

Chairman Frank: Thank you,

lir. Stewart: WMr, Behrens from St. Louis.

STATEMENT OF ROLAND BEHRENS
87, LOUIS UNION TRUST COMPANY, 8T, LOUIS, MO.

Mr. Behrema: Uy mame is Roland C. Behrems--Behrene.

I am Viee Prosident of the S%. Louis Union Trust Company of
8%, Léuﬁé? Migsouri. I app@ar‘éﬁéiéei&‘iﬁ ﬁhé role of ;ﬁ
GORBUMET 6# purchaser of bonds. We have never ét aﬁi time
evey paﬁﬁi@iﬁaﬁéd in the waderwriting or aeiiiﬁg of securities
in B2 years of ouwr h&std@yg with which effort I have bsen
identified for almost fwemty=fowr years.

I might oxplain %o the Commission that being interested
only in the purchase of gecurities for trust estales, we natur-
ally have %0 exersise a high degree of care in that seleotion
and since trust activities %oday are becoming more and'more
oiroumsorihsa,’g@%@ﬂg&dﬁallya by inrheritance, estate, and looal
taxation, we must look very greatly toe the sma}l investment
dealer in omr’G@mmuni%y as a matter of good business énd pub=
1ic goodwill, and shatever the reasons mey be for it imfthe
past Low months, we have become inereasingly aware of & gfeax ,
goncern on the part of the partners of the firms with whon
we deal of the effesct of competitive bidding on their busimess.

Be that as 1% may, they &r&@omris&abomﬁ it. To us comps-

tivive bidding seems mmﬂeeirablé'fof a number of reasons, some
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ar? of which have been dwel % oﬁ already this morning and.

afternoon. One of the ﬁhings that is a matter of grave con-
eerm to us, as & trust company, is the fact that we frequent-
iy purchase saom?i%ieé having ¢he méturi%y which eoiﬁcidea
as nearly as may be with the t@?mina%icn dates of certain
trusts.

Under a system of competitive bidding which may

-develop, of whiéh we can only visualize the Pésultso it is
entirely possible that some of the banker-borrower relation—
ghips which have developed ovexr a long periocd of years may
no lomger be txue, iF¥ borrowers shop hither and yor and
8ell their securities to The highest bidder. We are interested

besause in periods of tight monsy, lesgs favorable finanocisl con-

ditions than we.have by far at present, some of the borrower

obligations that we now hold mey fimd it difficult, if not
impoesible to refund or re-Lfinasmse thode obligations at their
gtate of maturley.
Then, we £ind ourselves L{requently forced to take an emforced
refunding becauvse no one will responrd %t¢ an issue Which may
not de just She best oredit at that Yime..
Chairman Franks Is i% the experience of the.railroada
that vhexrs the market was adverse, where they sought re-
fundings, that those bankers who sold their securities
in good times cams forward and assisted them.

are
Mr, Behrens: I think thore /one or two instaness. One of
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them occurs to me in 1931 on the Frisco Railroaduosto

Louis and San Francisco--which had an issue coming due

and the bankérs 4id step imn the breash and refund those prior
lien bomds which were due July 1, 1831, and I think ﬁnlesg
thers had been a pretdy close relationghip, I doubt very much
1€ $hat issue would have been Pefunded..

Gommiaaionér Pike: Something happened %o those bondes
1ater,,‘didx§°% ﬁ}:iéi?

Mr. Bohreoms: Right. I mean that is an illustration
where I think there was grave doubte abouf whether it
could have bsen vrefunded uwnless thers had been some moral
obligatlon, s0 %0 speak, which was resognizsd.

Commissiomer Pikes I dom'$ P@ally'sea who was helped by
that. |

M. Behrens: The fellow that had $he bonds was certaimly
helped becauge he wae pald off. "

Commissioner Pike: I¥ shifted the dDurden somewhat?

Mr, Behvremngs Well, that is tPue.

Commigsioney Pike: The fellow that bouéht ¢he new ones
would be in a very f£ime Fix.

lr. Behwrengs From our point of view--we happened %o have
a fow of thoss bonds--we cortainly were relieved at that time
end I gm afFald today that wouldn't b8 true. On the question

of prises, a lot hes been sald about the question of the
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I think it is very unfavorable--of trust clients with

issues that have been sold on a competitive basis of utilifty

bonds imArecent years. ‘

As Mr, Fisko indicated this mormning, a trustee must
invest his money within a very reasonable period'of time,.

And the quesgtion oY %ﬂg;ng Judgment, whether it is right or

s

wrong, Goesn’t enter imto % ©0o frequently. It has beer

our experience that sertain isemaé which have been 361&
competitively did react downward and, of ocourse, trust
are market minded
clients, while fhey should mot be market minded/today and
1% has oreated a feeling of wfavorableness on the part of
gompany trusgtees and giéégégze whom we must consult in
making investments.
Mr, Healy: Has that ever happen@a with securities thad
were issucd nNon-competitively?
 Mir, Behrens: Well, X think 4% is quite ¢rue, bud, of
course, the competitive sibuatiom is brought %o their
attention, ané there has been a littls tendeneya.I‘think,of an
attempt in some instances %0 bid lssues up competitively

beyond that which a group of investment houses probably
would have bid om a negotiated basis. In geveral of them
reesontly which were ahoad of the market eonsiderably.

By that I mean the yisld basis would range anywhero N
w%uwz#’/
f£rom 10 %o possibly 35 basis poim%@ on th head o the aale

of complilatioms. OF @omrs@v i% mekes 1%t rather diffi@u1$
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for a trustee attempting to suggest those bonds for trust
clients. :Jma% that difference of opiniom, particularly
when they have in mind an issue or two prior to that that

maybe reacted unfavorably within their memory. Then there

" is amother situation that I think we, as a tFustee must keep

in minayaésumimg a policy of competltive bidding is adopted.
The margin of profi% in which we are, of course, not
mtemés‘&eép In ey wey, may have this effeot, wﬁioh $a of
indirest in3@$béé %o us, that smaller firme will place thoéé
bondg wnder the stress of distridbution in accounte where prob-
ably thé bonds are not entirely sulted and eventually as
people and as trusts are ereated we iﬁheri% ¥hose situations
and there geems %0 be a practical effect, a stigma seems %o

attach %0 those issves and whon subsequent issues come along
I think the investing public keeps those things very definitely

in mind,

Commigsioner Pike: Any particular group you are refer-
ring to thei@e9 say, munieipals or equipments? There haven's
been many wulilities in your area.

Mr., Behremg: Well, of course, of direoct point
¢he utilities wmﬁld have %o be the only omes. I think,
on the investment trust situation in Misaouri, we have a
rather severé persongl propexrty tax, and as a result the

reoent issuss of eguipment %Fms% have beerm priced so that

it is very obviously %o our advantage not %0 duy $hem and

;
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arll to buy short term governments or other things because of
the tax exemption features.

From the point of view of the bond buyergﬂfhe'oompgti~
tive bidding here has taken that group of sécur@fies'ou%_of
our category, | |

Chairman Frank: Is there a stigma attached ¥o municipal
bondg? |

Mr. Behrins: I think, ae a whole, no, although in many

instances, the prices at which some of these municifals have
been purchased recently have put us in the position that we
get the ones that are offered, that are over-priced, but it

is ?athé? difficult to get some of those that are more reason-

ably priced, I think we have all had that experience,
Commisgsioner Pikes That is not a difficulty thet is
iﬁherenf in ¥he competitively bought bonds alone. It has
been the old story in the investment market.
Mr. Behrens: I grant that point, but the ones, of
sourse, that are of the most vital effect are the ones
where the situation has bsen bid up to the limit, and those are
the ones that your al;enﬁs are mofe apt %o be offered~and are
able %o buy. N |
The other issues are frequently placed and it is difficult,
unless you are in the big money centers, to obtain those bonds.

Another question that bothers us, of course, as I dwelt

on a little bit in connection with the refunding, is the fact
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arl? thet your competitive bidding idea, of course, at the
present t1me comes up'for discussion under one of the host
favorable markets from the standpoint of the borrowsr with
lotes of money availlable.

What that condition would be in a condition such as
wé had in '31,'32, and 133, when your iaréé insurance
companieg ea;ﬂhgs and ccmmercial banks, weré on the éeiling
side of seourities out of their portfolios, is something that
we can only visualize and conjecture upon.

Chairman Frank: And which we scarcely need to con-
sider at the moment because this rule, if 1t'goes into
effect is not irrevocable and, more than that, by its very
terms, indicates that where it isn'% practicable, the rule
would be relaxed upon appropriéte showing.

So, we needn't discuss & hypothetical situation that
doesn’t exist.

Mr, Behrens: The only reason I mentioned it, Judge
Frank, is that I think a lot of us who have been buying

gecurities -—- my experience goes back sixteen years -- we
can visualize some of those situations, and as a resﬁlt9
I think 1% is something that has got to be kept in mind.

I? 1% is adopted it has got to be as you indicated,
that 1%t certainly should be.relgxedgl/orleft room for modifi-
cation., Bomething I cén gee at that time might have been

very serious if 4% wasn't relaxed promptly. That, in a
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general way, summarizes our feeling, if it isn’t relaxed
promptly. |

Mr., Fournier: In your judgment, are there any investment
banking concerns in St. Louls, whioch are, say, financially
competent $o head up an underwriting group to handle utility
issues?

Mr, Behreng: You mean large issues? I doubt ihat
very mich.

Mr, Fournisy: Large or emall.

Mr, Behrings It would depend a whole lot upon the size.
I can probably only anéwer that in this fashion, that 1937
in a rather poor bond market--it certainly wasn't the very
best -- our Union Eleciric Company.re=finanaed in June of

1937, put out $80,000,000 £irst-morigage bonds and $15,000,000

debentures.

I doubt if more than, at the most, $10,000,000 of those
bonds were placed in the immediate S%. Louis metropolitan
area.

80, when you speak in the Terms of “many large issues,"”
I think 1% 1s perfectly correct o say that I doubt if
thers are many houseg-thereD or possibly even a group of
the leading houses, that could finance and undérwrife such
an issue,

When you get down to the issuss. under $10,000,000, I
think it is distinotly possible they could handle them.
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Mr. Weiner: Do you consider a $80,000,000 issue to
be a sound 1eéue from the standpoint of investor or the
company ?

Ur, Behrens: I don't think the mere size of it has
anything %o do with it. I think it is a case of what
company and wha% the set-up is.

~ Mr. Weiners What about the maturity of a 5’58096009006
issue? Do you ¢hink that is something to iOOK forward to?

Mr. Behrons: Yes, I think it is. I think a $80,000,000
bond issue, maturing in 1932 and a $80,000,000 bond issue,
maturing today, would present quite different problems,

Cheirmen Frank: Of course, one doesn't know,vhen they
are put out, what the situation will bq_when they mature.

¥r, Bohrens: Yes.

Chairman Frank: And the sizo' would make some differ-
ence?

Mir, Behrens: To that extent, yes. That refunding
and refinancing operstion, it definitely would.

Chairman Frank: Thank you very much.

Mr., Stewart: Mr., Charles Engle, Denver, Colorade.





