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The questionscbéfore:us are whetker Morgan Stanley & Co., Incorporated
stood in such relation to The Dayton Power and Light Compeny that there was
liable to have been an absence of arm's-length bargaining between them with
respect to the issuance and sale to the public of $25,000,000 of first mort-
gage bonds of The Dayton Power and Light Company in February 1940, within the
meaning of paragraph (a) (3) of Rule U-12F-2; and, in addition, whether Rule
U-12F-2 is valid. '

This proceeding was instituted pursuant to Rule U-12F-2 of the General
Rules and Regulations under the Public Utility Holding Company Act of 1935, by
an order to show cause addressed to The Dayton Power and Light Company and
Morgan Stanley & Co., Incorporated. The Dayton Power and Light Company is a
public utility subsidiary of Columbia Gas and Flectric Corporation which is
in turn a subsidiary of The United Corporation.i/ Both Columbia and United
are registered holding companies. Morgan Stanley is an investment banker.
Prior to our issuance of the order to show cause Dayton had applied to us
pursuant to Section § (b) to exempt the issue and sale to the public of
$25,000,000 of its mortgage bonds from the provisions of Section 6 (a) of the
Act. The application disclosed that Morgan Stanley was one of the underwriters
to whom Dayton proposed to sell the bonds and that Morgan Stanley's .participa-
tion was to be more than 5 per cent.2/

The questions raised in this preceeding are mest intricate and difficult.
Our desire to be thoroughly familiar with the record facts and to probe the
ramifications of the preblems involved has occasioned long delay.

The Rule

One of the more serious holding company problems arises out of the frequent
existence of interrelationships between holding company systems and their in-
vestment bankers that give rise to considerable doubt whether, in transactions
between them, the subsidiary public utility companies in the system have had
the advantages of arm's-length dealing. 3/ Congress indicated considerable
concern about such relationships in various sections of the Act as well as in

1/ Rule U-12F-2, Dayton Power and Light Company, Morgan Stanley & Co.,
Incorporated, Columbia Gas and Electric Corporation and The United Corpo-
ration are hereinafter sometimes referred to respectively as the "Rule",
"Dayton", "Morgan Stanley", "Columbia" and "United". The Public Utility
Holding Company Act of 1935 will be referred tc as the "Act",

2/ In order to avoid delaying the issue, we granted the application on February
7, 1940, reserving jurisdiction over the issues raised in this proceeding
under the Rule. In the Matter of The Dayton Power and Light Company,

6 S.E.C. %87. (1940)

3/ Elgen, Value of Competitive Bidding for Utility Securities, 19 Pub,
Utilities Forxtnightly %23 (193%). For specific examples see the Federal
Trade Commission's Report in Response to Senate Resolution 83, Hoth
Congress (1st Sess.), Senate Document 92, Part 34, pp. 261-66%, Part 724,
pp. 352-36Y%; Kansas Electric Power Company, 1 S.E.C. 891 (1936); H. M.
Byliesby Corporation, & S,E.C. 639 (1940).



-3 - ~ 35 - 2654

reports and debates which formed the basis for the Act., These we will dis-
cuss in some detail further along in our opinion. In the administratton of
the Act, one serious difficulty which we have encountered in our efforts to
carry out the Congressional intent has involved the timing of issuance of
securities, Either because of a maturity date or a call date, or because
of threats of market disruptions, we were under pressure to permit the
financing to go through in the form and upon the terms proposed,

On the basis of our experience in carrying out the provisions of the
Act, we belleved that the solution to the problem lay in establishing a
mechanism which would sift out in advance the cases of special relationships
and neutralize the effects of such relationships wherever found. Accordingly,
on December 28, 1938 the Commission adopted Rule U-12F-2 to become effective
March 1, 1939. When an investment banker stands in such relation to a public
utility cémpany that there is liable to be an absence of arm's-length targain-
ing between them in an underwriting transaction, the Rule forbids the payaent
of an underwriter's or menager's fee to such investment banker if its partici-
pation exceeds 5% of the teotal offering; provided, that the prohibition of
the Rule is not applicable if diligent effort was made to obtain competitive
bids for the sccurities, or if such effort is shown to have been impracticable
and certaln other conditions are satisfied.4/ In the case before us no effort
was made to obtain competitive bids, nor has there been any showing that such
effort was impracticable.

4/ Rule U-12F-2 provides:

"(a) In connection with an issue, sale or acquisition of any security
with respect to which an application or declaration is reguired bty
sections 6, %, 9, 10 or 12 (d), (f), or (g) of the Act, no underwriter's
or finder's fee shall be paid to-- -

(1) Any company in the same holding company system as the applicant

or declarant, or

(2) Any affiliate of the applicant or declarant, or of a company of
which the applicant or declarant is a subsidiary, or

(3) Any person who the Commission finds stands in such relation to

the declarant or applicant, or to the person by whom the fee is to

be paid, that there is liable to be or te have been an absence of arm's-
length bargaining with respect to the transaction. The Commission shall
not make such finding unless 1t has issued an order to show cause why
such finding should not be made, which order to show cause shall be
returnable on the date and at the place fixed for hearing upon the
application or declaration to which it is ancillary, unless the Commis-
sion otherwise orders. proceedings on the order to show cause and on
the application or declaration shall be consolidated, unless the Com-
mission shall otherwise order. In appropriate caces, the Commission
upon aprplication may make a finding or render an opinion for purposes

of this paragraph in advance of any issue, sale, or acquisition of any
security. Except for purposes of this rule, 2 finding by the Commis-
sion under this paragraph shall ﬁot constitute a finding for purposes

of section 2 (a) (11) (D) of the Act.

(b) Paragraph (a) of this rule shall not apply in respect of any
underwriterts fee if it appears to the Commission that--

(Continued)
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As the validity of the Rule cannot be determined except in the light of
its applicability to the facts of this case, we shall proceed at once to a
consideration of such facts. '

The Relationship “

The relationship, if any, between Dayton and Morgan Stanley arises out
of certain intermediate relationships, namely: (1) the position of Dayton as
a subsidiary of Columbia and the position of Columbia as a subsidiary of
United; (2) the incentive attributable to leading partners of J. P. Morgan &
Co. 3/ to secure underwriting business for Morgan Stanley; and (3) the in-
fluential positien of J. P. Morgan & Co. in the affairs of United. 1In other
words, the argument of counsel for the Public Utilities Division is that
Dayton, through Columbia, is susceptible to domination by United; that lead-
ing partners of J. P. Morgan & Co. have a strong motive for securing business
for Morgan Stanley; and that J. P. lorgan & Co. has occupied such an influ-
ential position with respect to United that it has been able to place Morgan
Stanley in a preferred position with respect to the underwriting business of
companies within United's sphere of influence, including Dayton. Through the
links of this chain, counsel for the Public Utilities Division maintain that
Dayton and Morgan Stanley stood in such relationship to each other that there
was liable to have been an absence of arm's-length bargaining in the under-
writing transaction relating to the Dayton bond issue.

We take up each of these propositions in the order stated.

(1} Davton is a subsidiary of Columbia, and Columbia is a subsidiary of
United.

Under the Act, a company is automatically given the status of a subsidi-
ary of a holding company if 10% or more of its voting securities are owned,
controlled, or held with power to vote, by such holding company.

4 _cont'd/ (1) Appropriate and diligent effort was made to obtain competitivgn
bids for the securities which are the subject of the application or de-
claration, by publication or otherwise, and the afitiliate's bid was not
legs favorable than that of any other bidders'; or
(2) Such effort was not practicable and (a) the fee to be paid does not
excaeed customary fees for similar services where the parties are dealing
at arm's-length, (b) the service rendered 1s necessary, and (c) the re-
muneration is reasonable in view of the cest of rendering the service,
the time spent therein, and other relevant factors. (d) Any undsrwriter's
fee within the meaning of this rule shall include any fee, commission,
discount or other remuneration (except a finder's fee) paid in connection
with a public offering of any securities to an underwriter as defined in
the Securities Act of 19%3: Provided, however, That the term shall not
include any fee paid to an underwriter whese participation does not ex-
ceed 5 percent of the total offering, if such underwriter does not re-
celve any commission or remuneration {whether for originating the issue or
otherwise) in.addition to the fee computed at the rate appliicable to other
underwriters who take the same or similar participation in the offering.

5/ Throughout this opinion, references to J. P. Morgan & Co. are references
to that firm as constituted from time to time prior to its incorporation,
which eoccurred after the close of the hearings herein.
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Dayton's voting securities have been 100% owned by Columbia since 1925;
and since May, 1930, at least 19.6% of Columbia's voting securities have been
owned by United. Both Columbia and United are registered under the Act as
holding companies. The consequences that attach to the status of subsidiary
companies of reglstered holding companies arise out of the statute itself, not
out of any determination we may make. If such comsequences are to be avoided,
it is incumbent upon either the subsidiary company or the holding company to
apply to us for an order declaring such subsidiary company not to be a sub-
sidiary of the specified holding company. §/ No such application has ever
been filed with respect to Dayton; and although at one time Columbia filed an
application for an order declaring it not to be a subsidiary of United, that
application was withdrawn by Columbia before it came to a hearing.

By reason of the status of Dayton and Columbia as subsidiaries of United,
therefore, it follows as a matter of course that a person influential in the
financial affairs of United would also stand in a similar relationship to
United's subsidiaries, and is within the scope of the Rule.' Of course, it is
not necessary for the purpose of the Rule to find a parent-subsidiary status
between Dayton and Columbia and United.: The Rule also embraces more subtle
relationships which may so link corporations and individuals that there is
liable to be an absence of arm's-length bargaining in transactions between
them, . On the facts, as hereinafter set forth, we also find that such a re~
lationship exists between Dayton and Columbia and United.:

(2) The incentive of leading partners of J. - P. Morgan & Co. to secure
business for Morgan Stanley,

Morgan Stanley was formed as an investment banking house by partners of
J. P. Morgan & Co. and its Philadelphia firm, Drexel & Co. %7/ These firms,
forced by the Banking Act of 1933 to elect between commercial banking and in-
vestment banking, chose the former, They were therefore compelled to termi-
nate theilr underwriting business as of June, 1634,

At that time the securities markets were virtually dormant, and when they
began to reopen in 1935 the members of the Morgan-Drexel firms entertained
hopes that the Banking Act might be amended to permit commercial banks to
underwrite and wholesale securities,  About July of 1935, however, it became
apparent that such an amendment would not be enacted, and the members of the
Morgan-Drexel firms concluded that a separate organization should be formed
to engage in investment banking. It was agreed among them that certain part-
ners and employees should leave the firms and become directors, executive
officers, and employees of the new organization. Some of the remaining part-
ners of J. P. Morgan & Co. agreed to "gdrub-stake" the new organization by
purchasing its preferred stock, and this they d4id according to their indi-
vidual means and inclinations,

6/ Section 2 (a) (8) of the Act,

7/ It is stipulated that J, P. Morgan & Co., and Drexel & Co. have been the
same firm since 1916.
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On'September 6, 19386, Morgan Stanley was incorporated, and its organiza-
tion was completed on September 18, The three principal officers were
Harold Stanley, William Ewing and Henry S, Morgan, formerly partners of J.

P. Morgan & Co. They were joined in the new enterprise by two members of

J. P. Morgan & Co.'s Philadelphia firm of Drexel & Co., three senior employees
of J. P. Morgan & Co. and a staff of employees also from that firm. Harold
Stanley became president and a director of the corporation, William Ewing
became executive vice president and a director, and Henry $. Morgan became
treasurer, secretary and a director, Four of the others became vice presi-
dents and directors, and one was made assistant treasurer and assistant sec-
retary, All of these persons still occupy their original positions, the only
changes occurring to date being the addition in 1934 of two vice presidents
and directors., These were Alfred Shriver, formerly president and a director
of Guaranty Company of New York, and Sumner 5, Emerson, formerly a vice pres-
ident of Fire Association of Philadelphia and associated companies

The capital of Morgan Stanley originally consisted of %%,250,000, of
which #6, 600,000 was contributed by individual partners of J. P. Morgan &
Co. The capital was divided into 0,000 shares of common stock of $5 par
value and 70,000 shares of preferred stock of #100 par value. 8/ The common
stock was given full voting rights and was taken at $10 per share by the per-
sons who became Morgan Stanley's officers and directors. The preferred stock
was given no voting rights cxcept as especially provided by the laws of the
State of New York, under which Morgan Stanley was organized, but it carries a
preferred dividend of 6% if earned, cumulative to the extent of 4%. The pre-~
ferred stock was purchased at %100 per share, chiefly by the principal re-
maining partners of J., P. Morgan & Co. 9/ At the inceprtion of Morgan Stanley,
pecuniary interests therein were held as follows:

8/ According to the certificate of incorporation, tne common stock of Morgan
Stanley cannot be sold, assigned or begqueathed except, in the case of a
deceased stockholler, to his executors or administrators, without first
being offered for sale to the corporation; and the preferred stock is
similarly restricted as to transfers except that it may be transferred to
a person who is already a stockholder of the corgporation, or to testa-
mentary trustees. Thus, from tho inception of the enterprise, the stock
of Morgan Stanley has been closely held and closely restricted as to
transferability.

9/ The record does not disclose that J. P. Morgan & Co. as such ever had
any interest in the preferred stock of Morgan Stanley, or whether any
individual partners of J. P, Morgan & Co. purchased such preferred stock
out of the firm's capital or other funds withdrawn by them from the firm.
On the record before us, we find that the preferred stock was purchased
by nine of the seventeen partners of J, P. Morgan & Co. (excluding the
partners who resigned to go with Morgan Stanley), out of their own funds,
as their own individual investment,
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Owners ~_Amount _Percent
Individual partners of J, P.
Morgan & Co., .
preferred stock &6, 600,000 e8%

Officers and directors of
Morgan Stanley,

preferred stock 400,000 5.33-1/3%

common stock and

surplus 500,000 6.66-2/3% 12%
Total Capitalization and
Surglus $7,500,000 100%

In August, 19237, the number of common shares was increased to 200,000,
and the additiona)l shares were distributed to the then holders of common
stock in proporilon to their holdings. At the present time the ccmmon shares
are still held only by the officers aund directors of Morgan Stanley and the
three largest stockholders, holding 20% each, are Harold Stanley, William
Ewing and Henry 3. Morgan.

The interests of the partners of J, P. Morgan % Co. in the preferred
stock of Morgan Stanely have been reduced, principally by the death of two
partners, partly by transfers, On August 31, 1939, partners of J. P. Morgan
& Co. owned 30,700 out of the 70,000 shares of outstanding preferred stock,
while 20,000 of the outstandinji shares were held by the estate of a deceased
partner and a total of 3,100 shares were held by two partners in trust. In
the meantime the equity attcibutable tp the common stock had increased from
the original £500,000 to nearly £3,000,000 so that on the basis of the net
worth of Morgan Stanley as of August 21, 1939, pecuniary interesis therein
were held approximately as follows:

Owners Amount Percent

Living partners of J. P. Morgan
& Co., Individually and in
trust, )
preferred stock $3,580, 000 35.8%

Estate of decgassd partner
of J. P. Morgan & Co.,
preferred stock 2,000, 000 20.0%

Qthers,
preferred stock 170,000 1.07%

Officers and directors of

Morgan Stanley,
preferred stock - 1,250,000 12,5%
common stock and surplus 3,000,000 30, 0% 42,5

A}
R

Total Capitalization and Surplus 210,000,000 100.0%
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Aggregate income in dividends on the preferred stock held by living
partners of J. P. Morgan & Co., has ranged from $396,000 in 1935 down to
$143,200 in 1939, 10/ When the nine partners of J. P. Morgan & Co. invested
in the preferred stock, they were as hopeful as the officers and directors
of Morgan Stanley that the enterprise would succeed, It was clearly to thelr
own pecuniary advantage to secure as much underwriting business for Morgan
Stanley as possible,

In so concluding, we do not impute improper conduct to any one, We
merely point out that those partners of J, P, Morgan & Co. who held Morgan
Stanley's preferred stock possessed a strong incentive for helping Morgan
Stanley obtain business..L;/ Among the Morgan partners included in' this
group were J. P, Morgan, Thomas W, Lamont, Russell C. Leffingwell, George
Whitney, and until his death, Charles Steele, With the leading members of
J. P, Morgan & Co. thus interested, it is a matter of no great significance
that not all of the partners of the firm had a pecuniary interest in Morgan
Stanley.

Our conclusion is that at all times since the formation of Morgan
Stanley, the pecuniary interests of the leading partners of J, P, Morgan &
Co. have been such that those partners have had a powerful incentive to
secure what business they could for Morgan Stanley, We do not deem it nec-
essary to find in this case that the partners of J, P. Morgan & Co. exert
an influence over the management and policles of Morgan Stanley. The fail-
ure to so find, however, does not weaken the force of our conclusion that
there was an identity of pecuniary interest. It is not to be supposed that
partiners of J. P. Morgan & Co. would have to possess influence over Morgan
Stanley to induce it to accept such high-grade underwriting business as they
were able to procure for it.

(3) J. P. Morgan & Co, has occupied such an influential position in
United that Morgan Stanley has been placed in a preferred position with res-
pect to the financing of Columbia subsidiaries, including Dayton.

J. P, Morgan & Co.,-Drexel & Co., together with Bonbright & Company,
Incorporated, an investment banking house then controlled by Landon K,
Thorne and Alfred L. Loomis, organized United in January, 1929. The organi-
zers and an affiliated company lg/ Initially turned over to United cash in

10/ The regular 6% dividend was paid up to August, 1938, and 2 4% divi-
dend was paid during the year ended August, 1939.

11/ It appears, moreover, that a considerable amount of financial
planning was done for various companies by partners and employees
of J. P. Morgan & Co., in 1934-193%, in the hope that such work
would lead to underwriting business in the future, although when
the work was done the firm was not eligible to engage in under-
writing business. 1In accordance with the foregone conclusion
prevalent among financial men at the time, Morgan Stanley proceeded
immediately to act as principal underwriter for companies that had
previously employed J. P. Morgan & Co,-Drexel & Co. in that capac-
ity, and also for companies whose financial programs had been for-
mulated in the offices of J, P, Morgan & Co,

12/ The American Superpower Corporation, controlled by Thorne and Loomis.
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the amount of $20,000,000 and large amounts of voting securities of United
Gas Improvement Company, Public Service Corporation of New Jersey, and
Mohawk Hudson Power Corporation,.l13/ causing United to issue to them its
preferred and common stock and option warrants in exchange for such cash and
securities. The initial board of directors of United consisted entirely of
representatives of the Morgan-Thorne-Loomis groups.,  Shortly thereafter,
George Howard was added to the board and elected President of United., He
has retalned these positlons to this date. Having established their repre-
sentatives on United's board of directors the organizers proceeded to disws °
pose of their holdings of United preferred and common stock to their clients.
But in spite of the organizers' small holdings of United's voting securi-
ties, lg/ they continued to retain their dominant position on the board of
directors, partly through control of the proxy machlnery. No opposition was
ever encountered from the stockholders, few of whom ever attended meetings in
person.. .

The evidence is conflicting as to what purposes the organizers had in
mind when they formed United. The Morgan-Drexel firms had been underwriters
for the U,G,I, and Public Service Systems for many years, had held minority
interests in their securities, and had representatives on their boards of
directors. There is ecvidence that around 1928 outside financiers in the
utility business had approached either U,G,I. or Public Service with the
idea of buying into those companies, and that there were discussions among
the Philadelphia partners of Drexel & Co. as to the dangers that might come
from such activities, Early in 1928 J. P, Morgan & Co., purchased substantial
additional blocks of U.G.I. and Public Service stock, and discussed with other
stockholders the advisability of working in concert, : :

At about the same time General Electric Company asked J, P, Morgan & Co.
to buy a substantial amount of securities of Mohawk Hudson., Thorne and
Loomis had been discussing with Morgan partners for some time the benefits
to be gained from utility investments, but the Morgan-Drexel firms already
had a good many millions of dollars tied up in their portfollio of U.G,I.
and Public Service stocks. Rather than increase their own utility portfolio,
therefore, they decided to form a holding company to take over not only the
proffered Mohawk Hudson securities but also their U,G,I. and Public Service
holdings together with the even larger holdings therein of The American
Superpower Corporation.,  This enabled the Morgan-Drexel firms to reduce their
portfolio of utility investments without disrupting the market prices

13/ Hereiﬂafter~sometimes referred to as "U,G.I.", "Public Service" and
"Mohawk Hudson", respectively..

Morgan-Drexel contributed $10,000,000 in cash, and votlng securities
of the named utility companies which were valued on United's books
at about $50, 000,000.

14/ At the end of 1939, voting securities of United held by the Morgan-
Drexel firms and thelr individual partners aggregated less than
1/2 of 1%, and the holdings of officers and directors of Morgan
Stanley agdregated mbout %/100 of 1%. Exdept for St, Regis Paper
Company and affiliated interests (holding about 7,9%) and The
American Superpower Corporation (holding about 6.2%), the other
holdings in United stock were small and widely scattered,
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thereof, and through the sale of the holding company securlities, to realize
a substantial profit on their investment 15/ and yet retain and even in-
crease thelr influential position with the constituent utility systems.

In preparing a memorandum to be used in the sale of United stock, 1t
was of interest to J, P, Morgan & Co. to see how other holding companies
lacking in diversification of investments had dealt with that problem in
their advertising, On January 2, 1929, Thomas S, Lamont, who had just be-
come a partner of J, P, Morgan & Co. but who had been in its employ for some
years, wrote a letter to the firm's lawyer reading in part as follows:

"In this connection the names of two other investment trusts

occurred to me, the purposes of which are in a way similar to the

one proposed, 16/ in that they make little if any pretense of di-

versification, and their purpose is obviously to lnsure continued

control by the bankers . . . and their clients,"

Reallistic as this statement seems, there was testimony denying that
continued control was among the purposes of the bankers in organizing United,-
But whatever the purposes, the effect was (a) to assure the continuation of
the position of the Morgan-Drexel firms in the leadership of U,G,I. and
Public Service financing; (b) to obtain for J. P. Morgan & Co. the leader—
ship in the financing of Niagara Hudson (which was created by the consolida-
tion of Mohawk Hudson and other upstate New York utilities); and (c) to as-
sure to Bonbright & Company, Incorporated, an important participation in all
such financing. Later, when the Morgan-Drexel firms went out of the investa
ment banking business and Morgan Stanley was formed, Morgan Stanley succeeded
to the leadership in the underwriting transactions of companies in these
systems,

United did not mcquire the bulk of its holdinds in Columbia common
stock until May, 1930, when through an exchange offer apparently instigated
by P, G. Gossler, then Columbia's president, 1t obtained nearly 25% of
Columbia's outstanding common stock., Before that, however, Gossler had
expressed a personal interest in United, buying some of its stock and sell-
ing to United some of his personal holdings in Columbia,

On May 14, 1930, the United board caused a letter to be sent to
Columbia offering to acquire approximately 2%% of the outstanding shares of
Cilumbia's common stock, and to lssue. in exchange for each share so ac-
quired 1/3 of a share of United's preference stock and 1-1/2 shares of its
common stock. One of the terms of the offer was that upon consummation of
the exchange, Gossler should be elected a director of United,  Columbia's
board approved the offer and resolved to recommend to the Columbia stock-
holders "that they deposit at least 25% of their holdings pursuant to said
proposal.”" A circular dated May 16 was sent out to all Columbia stockholders
by the Columbia management, urgding: their'acceptance on the ground that:

15/ The securities were turned over to United at a valuation which was
below the prevailing market quotations but substantially in excess
of the original cost of acquisition.

16/ Concededly this refers to United. .
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"It is expected that the close association of The United
Corporation with Columbia Gas & Electric Corporation 25 a re-
sult of this acquisition of stock will facilitate the making
available of the great natural gas resources of the Columbia
System to the large industrial and domestic markets along the
eastern seaboard.

"Your Board of Directors believe that the proposal made by
The United Corporation is of advantage to Columbia Gas & Electric
Corporation and its Shareholders. . ."

Stanley, who was then a member of the Columbia board and executive com-
mittee, a partner of J. P, Morgan & Co. and admittedly an influential factor
in (though not then formally a director or officer of) United, approved the
form and content of this letter to stockholders. Gossler was one of the
officers who signed the letter, and was also one of three Columbia officers
who set themselves up as a stockholders' committee to work for the success
of the plan. This committee employed J. P, Morgan & Co. as depositary.
Columbia itself agreed to and did share all expenses equally with United,
including a fee of $200,000 to J. P, Morgan & Co. The result of the trans-
action, in respect of which Cclumbia paid expenses to the extent of
$1h8,8684.06, was the acquisition by United of over 2,000,000 shares of the
outstanding common stock of Columbia. Gossler was duly elected to the United
board of directors.

From the foregoing and from the testimony it appears that Columbia was
hopeful of expending its business through contacts and leadership which it
would gain by joining the United group. For whatever purpose the acquisition
by United was made, it did not result in an immediate transfer of Columbia's
financing to the Morgan-Drexel or Bonbright interests.

Guaranty Company of New York had been Columbia's investiment banker
since 1922, and continued as such until it was dissolved as a result of
the Banking Act in June, 1934. Meantime, no effort was made by J. P. Morgan
& Cos to obtain Columbia's underwriting business for itself or to participate
in that which was headed by the Guaranty Company.

Stanley, who as president of the Guaranty Company had handled Columbia
financing prior tc 1928 (at which time he became a Morgan partner), testi-
fied that in his experience with J. P. Morgan & Co. the firm had never
approached a company for underwriting business where such company already
had a satisfactory banking relationship with others; 17/ and that he knew
personally that Columbia had satisfactory relations with the Cuaranty Com-
pany. It may well be supposed, moreover, that J. P. Morgan & Co. would not
be inclined to compete with the Guaranty Company, which was a subsidiary of
Guaranty Trust Company, a large and friendly institution on whose board at
at least two Morgans partners sat.

17/ There is other testimony in the record to the effect that among
investment bankers gJenerally there is a custom, or a standard of
conduct, to the effect that no banking house is justified in trying
directly to break in upon an established relationship between another
banking house and what are regarded as its satisfied clients,
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After the Guaranty Company had gone out of the investment banking busi-
ness, however, Stanley told Gossler in the summer of 1935 that he and others
of J, P, Morgan & Co. planned to go back into the investment banking busi-
ness, Gossler told his associates.at Columbia that if that happened, he
would probably want this new organization to take the leadership in a refund-
ing operation then contemplated for Dayton. The refunding operation in question
had been first undertaken with other investment bankers but had been postponed
in April because of the impossibility of getting a satisfactory commitment from
the bankers prior to the date for publishing the notice calling the outstand-
ing bonds for redemption. Negotiations with these bankers were thereafter
continued durling the summer:with the idea of getting out the issue in the fall,
Meanwhile these bankers were informed of Gossler's tentative declision, in which
the other officers of Celumbia and Dayton concurred, and a few days after public
announcement of the formation of Morgan Stanley, it was arranged that Morgan
Stanley should manage the Daytoﬂ issue. This was a $20,000,000 issue of Dayton
3-1/2% bonds due 1960, offered to the public in October, 1935.

Columbia has continued since then to have Morgan Stanley lead its sub-
sidiaries' bond issues, and its officers, according to their own testimony,
have not thought sericusly about employing any other underwriter for that
purpose. '

Since the present relationship of Morgan Stanley with Dayton and Columbia
grew out of the Dayton bond issue of 1925, it is pertinent to examine the
circumstances that might have led to Columbia's selection of Morgan Stanley as
leading underwriter at that time. Counsel for the Public Utilities Division
maintain that the selection was made because of existing affiliations, while
Dayton and Morgan Stanley contend that it was because of the confidence the
Columbia officers placed in Stanley personally and in others who went into
the new organization with him, and because Columbia wanted the services of a
strong firm with adequate capital. There is no real inconsistency in these
two contentions, and each of the reasons given undoubtedly played its part.

It was on September 10, 19325, that Gossler, in behalf of Columbia, went
to Stanley and arranged for Morgan Stanley to manage the underwriting syndicate
for the proposed issue., On that date Stanley was still a partner of J. P.
Morgan & Co., for though the formaticn of Morgan Stanley had been announced,
the corporation had not yet been organized for business. On that date seven
of the eight directors of the United board were: Harold Stanley, George
Whitney and Edward Hopkinson, Jr., all partners of J. P, Morgan & Co.; their
fellow organizers of United, Landon K. Thorne and Alfred L, Loomis; George
Howard, who was chosen by both groups to be president of United; and F. L.
Carlisle, chairman of Niagara Hudson (a subsidiary of United) and of Consoli-
dated Gas Company of New York (in which United held a substantial interest
and which has since chanved its name to Consclidated Fdison Company of New
York). That had also been the situation, a few months earlier, Stanley had
informed Gossler that he and others of J. P, Morgan & Co., were probably going
back into the underwriting business in the fall.

On the other hand it is urged by respondents that such matters had nothing
to do with the selection of Morgan Stanley as leading underwriter for the Dayton
bond issue of 1935. Three days after that selection had been made, Stanley's
resignation from the firm of J, P. Morgan & Co. took effect, and a’' few days
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later he resigned as a director of United. He had had a close personal and
business relationshlp of long standing with Grossler long before he became

a partner of J. P. Morgan & Co., as Gossler had been a friend and former
employee of Stanley's father, In 1922, when Columbia's predecessor company
terminated its banking relations with A, B, Leach & Co., Stanley was president
of Guaranty Company and an officer of Guaranty Trust Company, and it was
testified that it was largely for that reason that Gossler established banking
relations with Guaranty for the Columbia system. Stanley personally worked

on Columbia financing for some years before going over to J. P. Morgan & Co.
He was on Columbia's board of directors and executive committee from 1922
until February, 1935, and was held in high esteem by the management. Edward
Reynolds, then executive vice president and now president of Columbia, had
worked under him at the Guaranty Company years before,

Accepting the argument that all these and other similar considerations
were influentlial in the original selection of Morgan Stanley, the conclusion
is nevertheless inescapable that J. P, Morgan & Co. in September, 1935, had
such an influential position in the management of United that Morgan Stanley
was placed in a preferred position with respect to 1ts selection as leading
underwriter for the Dayton bond issue of 1935, and we so find.

We also find that Morgan Stanley was in a preferred position with respect
to Its selection and its conduct of negotlations as leading underwriter for
bond issues in the amounts of $3%,000,000 and ¢10,000,000, in 1936 and 193Y%,
of Cincinnati Gas & Electric Company, another Columbia subsidiary, In 1936,
Dayton sold preferred stock with W. E. Hutton & Co. as leading underwrlter.

The record shows, however, that Columbia officers spoke to Morgan Stanley re-
presentatives about this proposed issue beforehand, while the issue was still
under consideration and plané were being made to use W, E, Hutton & Co. Morgan
Stanley, in keeping with its general practice of not participating in equity
security underwritings, agreed that it would not be interested in the preferred
stock lssue. In March 1937, Dayton placed $1,500,000 bonds privately. Ap-
parently this small private placement, however, was not effected until the mat-
ter had been talked over with Morgan Stanley representatives. Our finding with
respect to Morgan Stanley's preferred or inside position is based not only

upon the continuous banking relationship then existing between Columbia and
Morgan Stanley, but also on the fact that at the time of the underwriters'
selection in those issues, four of the five directors on the United board were
George Whitney, Landon K, Thorne and George Howard, whose connections have al-
ready been described: and Thomas Y. Stacy, an interim director elected to make
up a quorum, and who had previously been employed by Howard and was serving as
United's bookkeeper.

It remains tc be seen what the position of Morgan Stanley was in November,
1939, when it was selected as the leading underwriter for the Dayton bond is-
sue of 1940.

The question whether, with respect to the Dayton bond issue of 1940, the
relation between Dayton and Yorgan Stanley was such that there was liable
to have been an absence of arm’s-length bargaining between them within the
meaning of paragraph (a) (3) of the Rule,

There can be no question but that Morgan Stanley had a preferential
positien over other underwriting houses when the time came for Columbia to
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select a leadihé underwritet for thée Dayton bond issue of 1940. For one thing,
it was in a preferred position becalise of its historical relationship to United
and the Columbia system. For another, it wis in.a preferred position in the
sense that continuous investment banking relatlons still eX1sted between it

and the Columbla system and the Columbia officers gave no serious thought to
seeking other investment bankers.,

Aside from the historical and continuing banker relations, we find other
evidence of a special relationship existing between Columbia and Morgan Stanley
at the time the latter was selected to lead Dayton's bond issue of 1940.'-on
March 28, 1938, the day of the United States Supreme Court decision in Electric
Bond & Share Co. vs, SEC upholding the constitutionality of the registration
provisions of the Holding Company Act, United registered as a holding company
under the Act and Whitney and Thorne resigned from the United board,

Elimination of banker influence over holding company and utility manage-
ments is a duty given us by Congress. Section 1% (c) of the Act provided the
initial step In that direction by prohibiting registered holding companies and
their subsidiaries from having officers or directors with banking connections
except where the Commission declded that there would be no adverse effect upon
the public interest or the interest of investors or consumers. Apparently in
view of this provision, Geodrge Whitney resigned from the United board of direc-
tors. In our opinion, however, that resignation did not sever the special re-
lationship that existed between the Morgan ilnterests and United,

This problem of banker domination or special influence is not new nor is
{1t limited to the utility field. It has been demonstrated in similar instances
that the mere fact that a banker cannot sit on the board of directors of a
client company does noi necessarily change the banker's influential position
with respect to his client, For instance, Section 10 of the Clayton Anti-Trust
Act provides, in effect, that if a banker sits on the board of directors of a
common carrier ceompany, his firm may not underwrite the securities of that
company in amounts of mere than $50,000 in any one year, except after competi-
tive bidding., 1Q/ The reports of the Senate Committee investigating rallroads,
holding companies and affiliated companies show that absence of official board
representatives because of this Clayton Act provision did not prevent ilnvesiment.
bankers from continuing to dominate the financial policlies of rallroad systems.20,

18/ 303 US 419 (1938).
19/ 38 Stat. 734 (1914), 15 US CA Sec. 20 (1934).

-gg/ Thus, Kuhn, Loeb & Co,, investment bankers, were able to dominate the
financlial policies of the Missouri Pacific Railway Co. system, despite
of the absence of official representatives on the Missouri Paciflc
board. In the words of the Senate Committee:

"Despite the acknowledged prohibition of Section 10 of the Clayton

Act. , . Kuhn Loeb contrived to put, if not 'representatives', at
least friends and informants on the Missouri Pacific board.n

{(Continued)
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On the board of United at the time of the pfesent underwriting transac-
tion there were five directors! George Howard, president of United practically
since its inception; F, L, Carlisle and Roy K, Fergusén, chairman and presi-
dent, respectively, of the St., Regis Faper Company and affillated interests,
which control 7, 9% of United's voting securities, the largest block held by
any unified group, John J, Burns, a former general counsel of this Commission,
presently engaged in the general practice of the law and retained as counsel
for United; and Edward H., Luckett, who had come to United recommended by an.
attorney whose firm acted as counsel for Nlagara RHudson., The original elec~
tion of Howard, Carlisle and Ferguson had been approved by partners of J. P,
Morgan & Co,, and both Howard and Carlisle had done business with the Morgan-
Drexel firms for years, Howard's relationship to the Morgan interests appears
to have been intimate., Originally placed on the United board as president by
the Morgan and Thorne-Loomis groups, the record shows his reliance on George
Whitney, leading representative of J, P, Morgan & Co, on the United board.
Despite Whitney's resignation from the board of United, Howard's behavior to-
ward Whitney in regard to United matters, as we shall hereinafter relate, has
been that of a man who feels that he owes Whitney courteous fealty.

Carlisle came in contact with J, P, Morgan & Co, 21/ when that firm, rep-
resenting United's large interest in Mohawk Hudson securities, participated
with Carllisle, the Schoellkopfs and others in organlzing MNiagara Hudson Power
Corporation, a subsidiary of United, Niagara Hudson was the result of a con-
solidation between several upstate New York utlilities, among which were Mohawk
Hudson and Northeastern Power Corporation., Carlisle had for some years been
president of Northeastern, and represented it in conferences with the Morgans
and others in formulating the plan of consolidation, He was made chairman of
the board of Niagara Hudson at lts inception and has held that position ever

20 cont'd/
Revealing letters were uncovered by the Senate Committee evidencing the
alleglance of directors of the Missouri Pacific to Kuhn Loeb, Thus, one
director of Missouri Pacific, in writing to Mr, Cravath, attorney for both
Kuhn Loeb and Missourl Pacifiec, said:

"Dear Mr, Cravath: 1In the absence of Mr, Xahn (Kuhn Loeb partner),
will you please use me in any way best for his interest ln connec~
tion with the Missouri Pacific situation. I should like to keep in
touch with you and Mr, Hanaver (Kuhn Loeb partner) in carrying out
any detailed plans he has in mind insofar as my seerces can be of
any help,"

Another letter to Mr, Cravath from this director, in connection with the
selection of a president of Missourli Pacific, read:

"I am extremely anxious to be sure we do the very best we know how in
our selection, I am thoroughly consclous of the fact that it was
through Mr, K-hn's courtesy that I am serving on the Missouri Pacific
board, and my only interest naturally, therefore, is to so discharge
my obligation there as to be a credit to him.,"

Report of Senate Committee on Interstate Commerce, pursuant to Senate
Resolution %1 (Y74th Congress), 76th Cong., 3d Sess., Report No, 25, Part
7, pp. 6-7 (1940), '

,l\)
~

It appears that Carlisle was first consulted by J. P. Morgan & Co. in con-
nection with its contemplated purchase of Mohawk Hudson securities and the
proposed formation of United,
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since. In 1930 he was first elected to the Uniteu ‘board of directors along
with the other titular heads of companles in which United was substantially
interested, At about the same time he and George Whitney were elected to the
board of trustees of Consolidated Gas Company ot_New York (now Consolidated
Edison Company of New York), and in 1932 Carlisle was made its chairman. J. P.
Morgan & Co., and later Morgan Stanley, have been the almost invariable leaders
in both Niagara Hudson and Consolidated Edison debt financings.

The record indicates that both Howard and Carlisle have frequently relied
on George Whitney, a leading partmer of J, P, Morgan & Co., and formerly the
principal representative of J, P, Morgan & Co. on the United board. Althcugh
Whitney resigned from the board of United on March 28, 1938, the follcwing
facts cause us to believe that only the outward appearance of a changed rela-
tionship between J, P, Morgan &.Co, and United had thus been effected.

For about six months after the resignations of Whitnmey and Thorne, reports
which were ordinarily sént only to directors of United continued to be sent to
them. George Howard testified that this was done by mistake and that when he
found out about it he stopped it,

Yet the influence of George Whitney did not cease thereafter. In August,
1938, United received a letter from William O, Douglas, then Chairman of this
Commission, relating to compliance by United and its subsidiarles with Sec-
tions 11 (b) (1) and 11 (b) (2) of the Holding Company Act, Thereafter a reply
to that letter was composed by the board of directors of United in which there
was outlined a future program for United. After that reply had been prepared
Howard showed it to Thorne and also went to Whitney and submitted it to him for
advice and suggdestions. This took place around November, 1938. A program for
meeting the integration provisions of the Act was, of course, of great impor-
tance to United and its subsidiaries. Of what importance it might have been
to J. P. Morgan & Co., at that time a commercial bank, is not clear. Yet
Whitney who had left the United board some eight months before was consulted
by the president of United prior to forwarding an integration program to the
Commission, If, as this incident might indicate, Whitney's advice continued
to be regarded as influential, it wonld appear that members of the United board
were not yet free from the influence of J. P. Morgan & Co,

In August, 1938, United effected a so-called qguasi-reorganization which
involved the write-down of the carrying value of United's investments by some
$400,000,000. Howard went to Whitney prior to putting the program into effect
and talked over this sltuation. It was testified that since the result of the
write-down was to stop the payment by United of dividends on its preferred
stock for which J, P, Morgan & Co, were paying agents, Howard went and ex-
plained this to Whitney "only because I knew many inquiries would come to his
firm about the paying of those dividends and I wished him to understand it.”
Embarkation upon this quasi-reorganization, like the integration program, was
a momentous step by United, It is noteworthy that once again Whitney, no
longer formally associated with United, was sought out before the step was
taken by United. It is at best doubtful whether J. P. Morgan & Co.'s interest
in the quasi-reorgeanization as paying agent required consultation with George
Whitney, a member of the firm, before United finally decided to effect this
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financial program. We think the incident is one more indication that J. P,
Morgan & Co,, through George Whitney, continued to wield influence in the de-
termination of United's significant affairs,

The sequel to United's quasi-reorganization azlso involved George Whitney.
Due to the quasi-reorganization, a deficit in United's consolidated earned sur-
plus account resulted and dividends could not be pald. Consequently, cash ac-
cumulations, which could not be paid out in dividends, increased to about
$8,000,000. United had on file with this Commisslion in the early part of 1939
an application under Rule U-9C-4 for permission to engage in a program of in-
vesting this cash in non-utiliiy securlties. gg/ Howard's testimony shows
that he consulted Whitney about this program too. His explanation was that
opposition to this projected program had arisen in Philadelphia and he be-
lieved that Whitney might suggest how the opposition might be eliminated.

The continued existence of a special relationship®between Morgan Stanley
and United and its subsidiaries is made clear by a review of the bond and de-
benture financings by companies in the United g¢roup. It is a matter of record
that Morgan Stanley is not favorably disposed toward underwriting eguity se-
curities. Since Morgan Stanley's underwriting business rests nearly entirely
upon debt securities, we have attempted to analyze such security issues by the
United greoup companies. The record in this proceeding covers the dett financ-
ings of subsidiaries in the Columbia Gas & Electric, Niagara Hudson, Public
Service of New Jersey, and United CGas Improvement systems, all of which are
subsidiaries of Uanited. gé/ In addition, the record covers debt financings by
companies in the Consolidated Edison Company of New York system. 24/ We have

22/ In the Hotter of The United Corperation, 4 S.E.C. 663 (1939).

23/ Public Service of New Jersey is a statutory subsidiary of United since
United owns 13.9% of the voting securities of Public Service, and UGI, a
subsidiary of United, owns 28,5% of the voting securities of Public Ser-
vice. Public Service, however, has filed an application pursuant to Sec-
tion 2 {a) (8) (A} to be declared not to be a subsidiary of United or UGI,
This application is still pending.

24/ Consolidated Edison Company of New York has been considered exempt from
the provisions of the aAct since it is organized and conducts all of its
business in a single state within the meaning of Section 3 (a) (2) of the
Act. Consolidated Edison has continued to file an annual report pursuant
te Rule U-3A-2, thereby entitling it to the exemption in the absence of
adverse Commission action,

Although Consolidated Edison is not a statutory subsidliary of United its
chalrman and leading figure, F. L. Carlisle, is a director of the United
Corporation and also chairman of Niagara Hudson, a subsidiary of United.
George Whitney, a partner of J. P. Morgan & Co,, is also a director of
Consolidated Edison. Moreover, United has a substantial stock interest in
Consclidated Edison Company of New York.
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also included the debt financing record of companies in the Commonwealth and
Southern Corporation system. 25/

The record shows that from September 193, the date of the formation of
Morgan Stanley, to February 1940, the close of the hearings in this proceeding,
Morgan Stanley has been the leading underwriter gé/ in every public financing
of bonds or debentures by these United companies except in three lnstances,

The three exceptions involved the issuance of securities by Connecticut Light
& Power Company and were underwritten in each instaence by Putnam & Co. and
Scranton & Co,, underwriters located in Connecticut. These three exceptions
are probably attributable to the strong policy of promoting local control ex-
pressed in the Connecticut statute which provides that no foreign holding

25/ Commonwealth and Southern is a statutory affiliate of United, The United

' Corporation owning slightly more than 5% of the outstanding common stock
of the Commonwealth and Souchern Corporation, While the record herein
shows the security issues of Commonwealth and Southern Corporation and its
subsidiaries underwritten by Morgan Stanley, the total long-term debt
financings (including private placements of the Commonwealth and Southern
system) during the period were not put in evidence, We have taken notice
of these financings for the purpose of determining the underwriting leader-
ship of public offerings and the number and amounts of private placements
in the Commonwealth and Southern system during this period.

All these financings were announced in newspapers and financial and sta-
tistical services as they occurred and are, we believe, facts of general
knowledge of which we may take judicial notice, Chicago & N.¥W. Ry, v,
Railroad Commission, 156 Wis. 4%, 145 N.W. 216 (1914); cf. Werk v, Parker,
249 U.s, 130, 131-132 (1938); Kennedy v, General Motors Corporation, 99

F (2d) 627, 629 (cCA 6th, 1938); United States v, Best & Co., 86 F. (2d)

23 (CCPA 1936), These financings were, moreover, reported to us as re-
Quired by the Act and a number of them were the subject of our findings
and opinions. To lgnore them would not only be self-stultifying but would
be closing our eyes to the very type of knowledge which we are supposed to
acquire and bring to bear upon our exercise of administrative functlons
under the Act. See infre, footnote 26a. We have referred to the reports
in our files in regard to these transactions "as a means of verifying faects
of which the Commission, like a court, takes judicial notice." See United
States v, Abiline etc., Railroad Co., 265 U.S. 274, 289 (1924).

However, inasmuch as the attention of respondents was not at the hearing
directed to the possibility that we might take notice of these facts, and
no opportunity was afforded them to present evidence in rebuttal we will,
if respondents desire to challenge the accuracy, materiality, or relevancy
of these facts, upon application of respondents made within 10 days from
the date of our findings and opinion herein cause the record to be re-
opened for the purpose, of putting such facts directly in evidence and of
permitting respondents to offer rebuttal evidence. Cf. Morgan v, United
States, 304 U.S, 1, 18-19 (1937). If no such application is made by re-
spondents we shall assume they make no objection.

gé/ Mordan Stanley has shared the managership of Commonwealth & Southern se-
curity issues with Bonbright & Company, Inc,
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company shall control or interfere with the operatibhs of Connecticut gas and
electric companies, like Connecticut Light & Power Company, gl/ In view of
this statutory provision, it is neot hard to undersﬁand why Morgan Stanley,
thrdueh United influence, did not head Connecticut financings.

The significant uniformity of underwriting by. Morgan Stanley of the above
mentioned United companies is, of course, true only of publicly offered debt
security issues. In the past several years, there have been several long-term
private financings by these companies. Careful analysis of these private
placements reveals that nearly all of them have been for relatively small
amounts, only five of them exceeding $10,000,000 in amount. Of these, the
only very large private placement took place in the fall of 1939 when the out-
break of the European war made the public markets unstable and public offer-
ings were risky. It is also noteworthy that one of these substantial private
placements was made by Connecticut Light & Power Co. We have already con-
sidered the special local statutory considerations which govern the operations
of Connecticut utilities. PFinally, 1t appears that two other substantial
private placements were made by subsidiaries of Consolidated Edison Company of
New York, which is not a statutory subsidiary of United. We believe that the
private placements listed in this record are not inconsistent with the exis-
tence of a relationship between Morgan Stanley and subsidiary companies in the
United group such as is embraced by our Kule. This speclal relationship might
well exist without resulting in exclusive participation by Morgan Stanley in
all United system financings.

In conclusicn, it should be noted that Morgan Stanley has not headed the
financing of any public utility company, as defined in the Act, except sub-
sidiaries of United and companies in the Consolidated Edison and Commonwealth
and Southern systems. Confinement of Morgan Stanley's underwriting leadership
of utility securitlies to companies in the orbit of United is particularly in-
teresting in view of repeated testimony by respondents in this record that

27/ Chapter 196, Section 141dc of the General Statutes of the State of
Connecticut provides:

"(a) The general purposes of this section are to assure {0 the state of
Connecticut its full power to regulate its public service corporations, to
increase the powers of the public utilities commission and to promote .
local control of the public service corporations of this state, and it
shall be so construed as to effectuate these purposes."

X ok kK k%
"(f) No gas, electric or water company, or holding company, or any offi-
cial, board or commission purporting to act under any governmental author-
ity other than that of this state or its divislions, municipal corporations
or courts, shall interfere with or attempt to interfere with or exercise
authority or control over any gas, electric or water company incorporated
by this state and engaged in the business of supplying service within
this state, or with or over any holding company incorporated by this state
and doing the principal part of its business within this state, without
having first obtained the approval of the Commission, except as the United
States may properly regulate actnal transactions in interstate comnmerce.
Any action contrary to the provisions of this sub~section shall be void-
able on order of the commission,”
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Morgan Stanley was successful in obtaining United system financings only be-
cause it was a strong firm with adeguate capital and furnished satisfactory
services.

There are, of course, powerful economic incentives for investiment bankers
to strengthen their influence over the management and policies of holding com-
panies and their subsidiaries., Not only does such influence assure the banker
of the profits from underwriting, but there are additional emoluments which
come from the ablility to select custodians, depositaries, transfer agencies
and coupon and dividend paying agencies, This ls a type of financial patronage
which customarily goes to the banker who is able to exert influence over the
financial policies of a utility system. In connection with the present pro-
ceeding, it is noteworthy that J, P, Morgan & Co. has always been the transfer
and dividend paying agent for the United Corporation. From its very incep-
tion, United Corporation has maintained a substantial deposit account with
J., P. Morgan & Co, From 1934 Columbia Gas & Electric Corporation has main-
tained a sizeable deposit account with J. P. Morgan & Co. And J. P, Morgan &
Co. has always been custodian for securities owned by United, J. P. Morgan &
Co» has also been the coupon paying agent‘for bond issues of numerous companies
in the United group.

This brings us down to the Dayton bond issue of 1940 which occasioned the
Commission's order to show cause pursuant %o Rule U-12F-2. This involved the
issue and sale by Dayton of $25,000,000 principal amcunt of First Mortgage
Bonds, 3% Series Due 1970, to underwriters for resale to the public. The bonds
were sold to a group of 38 underwriters, headed by Morgan Stanley, at a price
of 102-1/4. They were offered to the public at a price of 104, resulting in a
spread of 1-3/4 points, or underwriting discounts or commissions totaling
$43%,500, Of the spread of 1-3/4 points, Morgan Stanley was to receive one-
fourth of a point for services as syndicate manager; underwriters, including
Morgan Stanley, were to receive seven-eights of a point for wholesale sales;
and five-eights of a point was to be received for retall distribution. The
total fees to be received by Morgan Stanley, upon successful placement, aggre-
gated $100,562.50.

It was estimated that, subject to certain gualifications, the refunding
portion of the proposed financing would effect an annual saving to Dayton of
approximately $48,000 28/ (after allowing for federal income taxes). Dayton
also benefited from the extension of the maturity date of $19,015,000 of its
previously outstanding debt from 1960 to 1970,

Some of the circumstances surrounding this security issue have caused us
concern., The amount of new money involved was about $5,700,000. It ap-
pears from the record that when Morgan Stanley was first approached in
regard to the instant financing,. the Columbia officials had in mind a security
issue of either stocks or bonds to raise only this new money, Morgan

28/ The snnual savings of $48,000 do not take into account the duplicate in-
terest of approximately $55,460.40 which the company was required to pay
for the period between the issue of the new bonds and the call date of
the presently outstanding bonds.
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Stanley advised that btond financing for the new money was sound,  And Morgan
Stanley on this occasion also suggested refunding outstanding Dayton bonds in
the same financing with the new money issue.” R. H, Delafield, financial
Vice-President of Columbia, testified that Columbia officials had previously
made many studies in regard to retfunding the $19,015,000 outstanding Dayton
bonds. -

Dayton, of course, got cheap money which cost it only 2.91% per annum.
Put in order to obtain this cheap money it had to pay substantial call pre-
miums of $855,6%5, and expenses of about $125,000. The maturity date of the
refunded debt was extended 10 years. Yet . the refunded debt was not to mature
until 198&p, scarcely a pressing obligation requiring refunding. Dayton's
annual saving of $4g,000 over the life of the refunded bonds, approximately
$1,000,000, is to be compared with the Morgan Stanley commission of
$100,562.50 and the $336,937.50 which other uynderwriters and dealers obtained
from the financing,  Dayton's savings should also be considered in the light
of the cost of the refunding to investors in these Dayton bonds. Investor
good will, often deemed an attiribtute of the public offering method as dis-
tinguished from private placements, is scarcely likely to be encouraged by
frequent refundings accompanied by small savings teo the issuer.

Although these facts have caused us concern, we recognize that the price
of 104 to the public and 102-1/4 to the company were not discernibly out of
line with the prevalling market, and the spread of 1-3/4 for the underwriters
was among the lowest of those taken on comparable public utility issues dur-
ing the last five years. Of course most of these negotiations took place
while the hearings in this proceeding were being conducted, and that ¢ircum-
stance must have affected the outcome.

Application of the Rule to the Facts

Refore we proceed to apply the Rule to the facts that we have found, a
preliminary question is raised as to the kind of relationship which falls
" within the meaning of the Rule.. The kind of relationship between underwriter
and issuer embraced by subparagraph {a) (3) of the Rule is obviously something
less than a relationship predicated upon control or domination, and something
that may be different from interlocking directors or officers, or prescribed
amounts of stock ownership. The Rule, in subparagraphs (2) (1) and (a) (2),
encompasses the relationships of associate and affiliate, including that of
subsidiary as well. These relationships are expressly defined in the Act,
A parent-subsidiary relationship arises when one company owns, controls, or
holds with power to vote 10 per cent or more of the outstanding voting se-
curities of another.- And the same relationship may arise out of certain con-
trolling influences which a person exercises over a utility or holding
company. An associate compahy means any company in the same holding company
system. An affiliate relationship includes, among others, the situation
where a person holds 5 per cent or more of the outstanding voting securities
of a company or where there are certain interlocking directorates or officer-
ships. These are relati, aships which clearly fall under subparagraphs
{a) (1) and {2) (2) of the Rule,

Subparagraph (a) (3) must necessarily have a different meaning or its
provisions would be mere surplusage. Turning our attention to Section 2 (a)
(11} (D) of the Act, we find that the definition of affiliate therein
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contained is substantially the same as the proviéions of subparagraph (a) (3)
of the Rule. Section 2 (a) (11) (D) provides that "affiliate" of a specified
company means: :

"x % % any person or class of persons that the Commission determines,
after appropriate notice and opportunity for hearing, to stand in such
relation to such specified company that there is liable to be such an
absence of arm's-length/bargaining in transactions between them as to
make it necessary or appropriate in the public interest or for the pro-
tection of investors or consumers that such person be subject to the
obligations, duties, and liabilities imposed.in-this title upon affili-
ates of a company."

In the words of the Senate Committee on Interstate Commerce and the House Com-
mittee on Interstate and Foreign Commerce that reported out the bills which
finally became the Holding Company Act, this provision was meant to be
"flexible.," 29/ Its broad language, as well as its position in the statute
after the more precise definitions concerning .stock ownership and interlocking
officer and director affiliates, indicate that Congress intended that this
Commission be given flexible standards to deal with the more subtle relation~
ships which are liable to result in an absence of arm's-length bargaining,
Obviously the types of intangible interrelationships are so varied that the
Act had to be broadly phrased to méet the problem. Our Rule, no less than the
provisions of Sectiun 2 (a) (11) (D), embraces relationships which are de-
pendent upon something less than control or cbntrolling influence, and some-
thing that may be different from interlocking directors or officers, or pre-~
scribed amounts of stock ownership. - And both Section 2 (a) (11) (D) rand the
Rule, in our opinion, were meant to cover relationships which span corporations
and individuals linked together by financial and other connections.  Bearing '
this in mind, we proceed to apply the Rule to the facts that we have found.

)

We have carefully reviewed the genesis, historical development and con-
tinued existence of relations between Morgan Stanley and J. P. Morgan 4 Co.
and United, its subsidliary, Columbia, and its subsidiary, Dayton. The record
facts show not the casual éffinity borne of mutually satisfactory financial
relations, but ties and connections that, though less than control, are never-
theless sufficient to establish a relationship between Morgan Stanley and
Dayton, at the time of the Dayton financing, such as is embraced by the Rule.
Our conclusion is reached despite the elimination, upon the Supreme Court's
Electric Bond ¢ Share .Company decision, of some of the more superficial
indicia of Morgan influernce in the financial affairs of the United system.-
In our opinion, the record contains facts that show more than a relationship
based upon "emotional and physcholegical affiliation.’ In making an ultimate
finding of fact under the Rule, we are fully cognizant that the maze of in-
terconnections, which constitute the relationship here in issue, are, by
their very nature, usually not susceptible of proof by way of explicit memo-
randa, letters and conversations in which the parties in kaec verba set forth or

29/ Senate Committee Report on S. 24996, Report No. 621, May 13, 1935, p. 23;
House Committee Report on S, 2%9¢, Report WNo. 131g, June 24, 1935,
pp. 9-10. :
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AS%

explicitly admit such a relationship. 3@/ Such finding must therefore rest
upon reasonable 1nfexencea and conclusions drawn from the basic facts. 31/

30/ Ve do not overlookfthe testimany of witnesses for respondents to the effect

31/

that no fact or circumstance had come to their attention which indicated

to them that there ‘was liable to be or to have been an absence of arm's-
length bargaining in transactions (including the Dayton bond issue of 1g940)
between Morgan Stanley and Dayton or Columbia., This, ln substance, ex-
pressed the opinions and conclusions of the witnesses as to the ultimate
fact at issue, and as such would not be admissible in a court of law,
flobbins v. Atkins, 46 N.E. 425 (Mass. 189%7); People v, Bidleman, 3g Pac.-
502, 503 (Cal. 1g94); Lehman v, Lindenmeyer, 10o Pac. 953, 958 (Colo.
1910); Kerr v. Lunsford, g S.E. 493, 498 (W. Va. 1ggg); People v. Burrouws,
150 Pac, 382, 384 (Cal. 101%); Pennsylvania KR Co. v. Chamberlain, 2ga U.S.
333, 340 (1932); cf. Moore on Facts, Vol. 11, p.  124%. Although rules of
evidence are properly applied less strictly in administrative proceedings,
we think such testimony is entitled to little or no weight in the face of
the mass of concrete facts which lead to the opposite conclusion. Boggs &
Buhl, Inc, v. Commissioner of Internal Revenue, 34 F. (2d) 859 (C.C.A.

3d, 1939).

Tt has often been noted that Cougress contemplated that an administrative
agency such as this Commission, becouse of its speclial knowledge and ex-
perience in a particular field, was to be peculiarly able to weigh evi-
dence, on matters within that field, and to draw reasonable inferences
therefrom. 1In dmerican Sumatra Tobacco Cortoratton v, Securities and Ex-
change Commission, 110 F.  (2d) 11%, 120 (App. D.C, 1940), Gromer, C, J.,
speaking for the Court, said:

"Congress unquestionably intended that the Commission should bring
1o bear upon the decision of this and like questions, what has been
called, in cases within the jurisdiction of the Interstate Commerce
Commission, the knowledge and experience of experts.,"

In Securities and Exchange Commission v, Associated Gas and Electric Com-
pany, 99 PF. (2d) 7905, W93 (C.C.A. 2d, 1938}, the Court of Appeals for the
Second Circuit said with respect to this Commission's admlnxstratxon of
the Public Utility Holding Company Act:

"One of the principal reasons for the creation of such a bureau is to
secure the benefit of special knowledge acquired through continuous
operations in a difficult and complicated field.,"

See also Stephens, {now Mr. Justice Stephens of the Court of Appeals for
the District of Columbia) "Administrative Tribunals and the Rules of
Evidence.”" (1933) 93-04:

"It is the view of both courts and commissioners that the latter are
experts who may on that account be trusted to seek facts for the
foundation of their orders without the aid of the rules which courts
have believed necessary to assure an honest, accurate and unprejudiéed
assembling of information for juries, indeed, for judges. Commis-
sioners or examiners can weigh. the evidence, whatever its nature and
however informally presented, better than the courts. Their expert-
ness enables them to know the worth of hearsay, the probable authentie-
ity of unidentified signatures, the comparative value of evidence
taken in other causes, without being confused or misled by or obliged
to sift out the collateral issues involved; to understand how far to

{continued)
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The Rule is applicable if the underwritez stands in such relation to the
issuer that there is liable to be or to hava bedén an dbsence of arm's-length
bargaining with respect to the' undexwrlxxng tiansaction between them. It was
practically a foregone conclusion that Dayton would go to Morgan Stanley for
financial advice. Under these #irCumstances, free and independent competition
plays no part in the selection of the underwriter, and it is reasonably prob-
able Qg/ that in arriving at the terms and conditions of the transactions

——— e e e

of the correctness of se»ondaxy evidence as to the contents of books;
to know whether or not to consider testimony not Shown to be .cocnnected
with the case; to judge the value of letters and telegrams and copies
of contracts; to sense the accuracy of commercial ratings, newspaper
clippings; to know the worth of common knowledge; to know to what
extent proof of commission of one act is proof of the commission of a
sitmilar one; to take evidence for what it is worth without discrimina-
tion at the outset as to competency; and to act dependably and fairly
upon their own information undisclosed to parties or to reviewing
courts —- all better than judges and juries." (Emphasis added.)

32/ The meaning of the word "liable," as used in Section 2 (a) (11) (D) and
the Rule, has occasioned some discussion, Considered without reference
to context, the word "liable" has more than one meaning. If followed by
a noun, it may mean "subject to" or "exposed to." The word is sometimes
colloquially used without reference to degress of possibility or probabi-~
lity, but lexicographers indicate that the term connotes exposure to a
contingency which is likely to arise. Zlack’s Law Dictionary defines the

word as: "exposed or subject to a given contingency, risk or casualty
which is more or less probable." Webster'!s New International Dictionary
defines the word as: ‘"exposed to a certain contingency or casualty more

or less probable." The definitions in Fowler'’s Modern English Usage em-
phasize the close relationship between the words "liable’ and "apt' when
followed by a verb. So also do the Century Dictionary which defines
"liable" as "having an aptitude or tendency," and gives the synonyms "apt"
and "likely," and Funk and Wagnalls, wherein the word is defined as
"having a tendency, inclination or likelihood, likely (with unfavorable
sense)." The Oxford Universal English Dictionary defines the word gen-
erally as: '"subject to the operation of or likely to undergo; subject to
the possibility of doing or undoing something undesirable.,"

The judicial interpretations of the word "liable" seem to define it as:
requiring more than “a possibility of" and generally end up with a test of
"probability." Thus, in Hallum v, Village of Omro, 122 Wis, 334, 3244,

go N.W, 1051, 1054 (1904), the court said:

"An examination of the cases cited will show that 'probablet, 'likely?
and 'liable' have been treated as synonywmous, each dealing with reason-
able probability, not with possibility, and that way may probably or )
or is likely or liable to be the future result of a personal injury is
competent evidence to prove what is reasonably certain in the matter.
That is according to lexical authority as to the meaning of the words,"

In Adams v. Hoberly Light & Power Co,, 234 S.W. 162, 165 (1922), is dis-
cussing objections to an imstruction to a jury, the court said:;

"The objection of defendants is directed to the use of the word

'liable.,' In the use of the word in the instruction we do not under-

stand that the court intended the jufy to understand, nor that it did
{continued) S
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arm's-length bargdaining will be absent or materially restricted. - When there
is a continuing financial relatiouship which has come2 about through banker
participation and influence in utility holding company affairs, it is reason-
ably probable that arm's-length bargaining will not prevail in dealings be-
tween the issuer and banker. In such cases, the issuer lacks the protection
of competitive conditions, and there is liable to be an absence of arm's-
length bargaining. At no time since 1935 has any attempt been made by Colum-
bia subsidiaries to secure financing on a more favorable basis from investment
baakers other than Morgan Stanley. 33/ It is this type of situatiou, among
others, which we believe Congress intended to eliminate when it passed the
Act., Among the evils enumerated by Congress in Sections 1 (b) (2) and {5} of
the Act were those resulting "from an absence of arm's-length bargaianing or
from restraint of free and independent competition" and from "lack of econo-
mies iu the raising of capital." We are directed by Section 1 (c) of the Act
to interpret all of the provisions of the Act to meet the problems and elimi-
nate the evils thus enumerated., One of the manifestations of these abuses was
the monopoly exercised by investment bankers over financings of holding ¢om-
ranies and their subsidieries., That, in substance, is a situation which has
been shown to exish hetween Morgan Stanley and Dayton by the facts in the
record of the present proceeding,.

2 _cont'd/ understand, that 'liable' meant the bare possibility of the wire
breaking, but that the word was used in. its common and ordinary sig-
nification, as understood by people in general.  In Roy v. Kanses City,

224 S, W, loc. cit. 140, this court held:

"'It is insisted that the word "liable" means "within the range

of possibility," and that by reason of the use of such a word: the
instruction told the jury that the c¢ity was required to guard
against all possible contingencies, and that it made the city
practically an insurer of all persons using the viaduct, We think
there is nothing in this contention.' . . .

"In the general acceptation of the term 'liable' it is used as synony-
mous with the word 'likely'".

See also Williams v. Seuthern Ry. Co,, 119 N.C, %46, 749, 26 S.E. 32
(1896). - Cf. Pennsylvanie Railroad Company v. Interstate Commerce Commis-
sion, 66 F. (2d) 3%, 38-39 (C.C.A. 3d, 1933), affirmed, 291 U.S. 651
(1934).

It appears that the word "liable"” has a meaning ranging from '"a mere
possibility of" to various degrees of probability.” It does not connote
"certainty" or "actuality." This is clearly indicated by an early draft
of the Bill in which the pertinent language of Section 2 (a) (11) provided
that an affiliate is any person who is found "to stand in such relation

to the specified company that there 1S an absence of arm's-length bargain-
ing, etc.” The phrase "liagble to be” was added in the final conference
committee amendments and emphasizes the Congressional intention that the
standard does not require an actuality.  Adopting a middle ground, we be-
lieve that Congress intended to provide for regulation of transactions in
which absence of arm's-length bargaining iIs "reasonably probable" and not
but a '"mere possibility,"

| 8]
N
~—

This has been truc, of course, only of the types of securities handled
by Morgan Stanley. '
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The result of such a re]atlonshxp may be that the bankers' advice will
be relled upon by the issuer s regards the timﬂ kind and price of security
financing. The dangers ihher¢ht ln reliance upon adVicc by a rélated invest-
ment banker spring from conflloting interests which prevail in negotiations
with the favored investmeht banker. The issuer is or should be chiefly in-
terested in the lowest possible cost for his capital consistent with a sound
capital structure. fThe Investor is also interested in a sound capital struc-
ture but, contrary to the issuer's interest, he seeks the highest possible
return from the money invested. The underwriter, however, is primarily in-
terested in buying the securities at a sufficlently low price so that quick
resale, consistent with the highest possible spread for himself, is possible.
The underwriter's business, of course, is dependent upon underwriting profits;
these profits can be made only if there are securitles for him to underwrite.
The investment banker may thus be impelled to encourage numerous securjity is-
sues, rparticularly refundings, by utilities so that he can make underwriting
profits. Multiple security issues, profitable to the favored investment
banker, may be detrimental to both issuer and investor. Moreover, the predi-
lection of Morgan Stanley and other investment banking houses for debt financ-
ing - may, when coupled with their influence in the financial affairs of
utilities, prove detrimental in the long run to the capital structures and
operations of utility companies, and thus be deleterious to investors and con-
sumers. 34/ Because of these conflicting interests, absence of arm's-length 4
bareainiﬁg between Morgan Stanley and Dayton may adversely affect the public
interest and the interest of investors and consumers., Moreover, the statutory
findings in Sections 1 (b) (2) and 1 (b) (%) as well as the references to the
"maintenance of competitive conditions" contained in sections 12 (d), 12 (f),
12 (8), 13 (c), 13 (e) and 13 (f) of the Act strongly emphasize the connec-
tion between relations apt Lo result in an absence of arm's~length bargaining
and Congress' conception of the public interest. We find, therefore, that
the special relationship between Morgan Stanley and Dayton was such that there
was liable to have been such an absence of arm's-lenygth bargaining in the
Dayton bond financing of 1940, that it ls both necessary and appropriate in
the public interest and for the protection of investors and consumers that
Morgan Stanley be subject to the ebligations, duties and lisbilities of an af-
fillate of Dayton for the purposes of Rule U-12F-2, 35/

Validity of the Rule
As we have already noted, both Morgan Stanley and Dayton éé/ challenge

the validity of Rule U-12F-2, on the ground that it goes beyond the rule-
making powers granted to us under the Act, The Rule was adopted by us --

34/ See Appendix.to our opinion In the ¥atter of Engineers Public Service
Company (E1 Paso Electric Company), ] SEC ..s Holding
P
Company Act Release No. 2535, February 4, 1941,

35/ Our finding is made in the terms of Section 2 (a) (11) (D) of the Act
for reasons explained at length in a subsequent part of this opinion.
See infra.

éé/ Dayton has joined Morgan Stanley in challenging the validity of the Rule.
It is worthy of comment that, if the Fule is valid, Dayton will be en-
titled to retain approximately #100,000 otherwise payable to Morgan
Stanley as fees and commissions in respect of the bond issue, Thus
Dayton is taking a position which, if it 1s successful, will cost it
#100, 000. -
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"Acting pursuant to the Public Utility Holding Company Act of 1935,
and particularly section 20 (a) thereof, and finding such action
necessary and appropriate to carry out the provisions of sections
6 (b), 7 (d) (4), o (b) (2), 12 (d), 12 (f); 12 (g), 13 (e) and
13 (f) thereof. ., ." 3%/

For the sake of clarity we shall divide our discussion cf the validity
of the rule into three general divisions: one under Section 6 (b) another
under Section 12 (f), and the third under Section 2 (a) (11) (D).

(1) Validity of the Rule under Section & (b)

The Dayton application in\respect of the bond issue in question was
filed pursuant to Section 6 (b) of the Act. The issue directly before us,
therefore, is whether the Rule is valid under the terms of Sections 20 (a)
and 6 (b) of the Act. Section 20 (a) confers upon this Commission a general
rule making power to carry out the provisions of the Act. 38/ Section 6 (b)
authorizes this Commission to qualify exemptions granted thereunder by im-
posing "such terms and conditions as it deems appropriate in the public in-
terest or for the protection of investors or consumers." We have hereinbe-
fore set forth our reasons for believing that the policy embodied in the Rule,
which strikes at an absence of arm's-length bargaining in underwriting trans-
actions, is appropriate in the public interest and for the protection of in-
vestors and consumers, 39/ and we think it is clearly appropriate '"to carry

.out the provisions of" Section 6 (b).

As we have already noted, an all-pervading provision of the Act is the
mandate of the Congress that we construe every provision in accordance with
the declared statutory policy of eliminating the evils aund meeting the prob-
lems enumerated in Section 1, among which are those that exist "when subsid-
iary public-utility companies are subjected to excessive charges for services
« « .or enter into transactions ln which evils result from an absence of arm's-
length bargaining or from restraint of free and independent competition', and
where there is a "lack of economies in the raising of capital." 40/

37/ Holding Company Act Release No. 1380.

38/ Section 20 (a) provides: "The Commission shall have authority from time
to time to make, issue, amend, and rescind such rules and regulations and
such orders as it may deem necessary or appropriate to carry out the pro-
visions of this title, . ."

39/ See the section of this opinion entitled "Application of the Rule to the
Facts, " ' '

40/ The suggestion has been made that the phrases quoted in the. text from Sec-
tion 1 (b) (2) do not have reference to the issne and sale of securities,
which are partially dealt with in Section 1 (b) (1), and that the word
"transactions" must refer to service contracts and the like since the
emphasis therein is upon service, construction and management charges,
Section 2 (a) (19) defines "service contract" as meaning "any contract,
agreement, or understanding whereby a person undertakes to sell or fur-
nish, for a charge, any managerial, fimanciel, legal, engineering, pur-
chasing, marketing, auditing, statistical, advertising, publicity, tax,

(Continued)
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The transaction in question was the origimal issue. and sale of bonds by
Dayton to a syndicate headed by Morgan Stanley, for resale to the public, In-
volved in the transaction were (a) "charges for services" - the underwriting
fees mand commissions; (b) questions, hereinbefore discussecd, cencerning”"arm's-
length bargaining" and "restraint of free and independent competition", and
(¢) "economies {or a lack thereof) in the raising of capital."

Not only did Congress advert to these problems in the statute, but it
also provided for regulation of investment banker relations with utilities.4l/
That Congress had banker relationships in mind when it dealt with the evils
arising from financial transactions is made clear by the legislative materials
on which the Act was based. ég/ For example, the report of The National Power
Policy Committee to the President stated:

40 Cont'd/ resecarch, or any other service, information, or .data." (Emphasis

"~ supplied). The foregoing argument overlooks the fact that in the evidence
before Congress in the enactment of the Holding Company Act, numerous
instances were given where service contlracts included exclusive under-
writing privileges in favor of holding companies, service companies and
banking houses controlling or controlled by system managements, and that
not infrequently subsidiary companies were caused Lo issue securities for
the chief purpose of furnishing underwriting fees and commissions for the
beneficiaries of such contracts, See, for example, the Federal Trade
Commission's report, loc. cit. supra, footnote 3; and see infra, foot-
note 43. The suggested interpretation alsc would have the effect of
making meaningless the werds "or enter into transactions" in Section 1
(b) (2), and would involve the assumption that Congress was less con-
cerned with any absence of arm's-length bargaining and free and inde-
pendent competition in security underwritings than in other types of trans-
actions -~ an assumption that is clearly untenable, '

41/ This is illustrated by section 5 (b) (2) (C), which requires that every
registration statement shall contain, among other things:

"{C) the terms and underwriting arrangements under which their secu-
ritles, during not meore than the five preceding years, have been of-
fered to the public or otherwise disposed of and the relatlono of
underwriters to, and their interest in, such companies."

Further evidence of Congress' concern about the relations between invest-
ment bankers and companies subject te the Act, is found in section 17 (c¢)
of the Act, which makes it unlawful for registered holdiing companies or
their subsidiaries to have as officers or directors anyoue connected

with commercial or investment banking firms, "except in such cases as
rules and regulations prescribed by the Commission may pzrmit as not
adversely affecting the public interest or the interest of investors or
consumers '

42/ "The meaning to be ascribod to an Act of Congress can only be derived
from a considered weighing of every relevant ald to construction." See
United States v, Dickersen, 310 U. S. 554, 562 (1940); United States
v. dmerican Trucking Association, 310 U. 5. 534 (1940).
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"The growth of the holding company system has frequently been dictated
by bankers' schemes fer sscurity profits, . . Fundamentally, " the hold-
ing company problem always has been, and still is, as much a problem
of regulating investment bankers as a problem of regulating the power
industry," 43/

The Federal Trade Commission, in its summary report on "Utility Cor-
porations," stated:

"Professional managements apparently often give greater attention to the

counsel of bankers than to the interests of widely scattered security - '
helders who are the equitable owners of the companies so managed. . .
In the heydey of the holding company exrlolitation which was prior to
the depression, investment bankers not only furnished financial aid
when requested by holding companies but solicited it and came to depend

upon holding companies for business." 44/

Hepresentative Eayburn, cne of the two principal sponsors of the Act,
during the course of debate in regard to this legislation on the floor of the
House on June 29, 193%, said:

". + . the banking houses control the holdiug companies which control
the operating companies., One big banking house, through a company
called "United Corporation', has an arrangement by which 8 or 10 of
these big holding companies are tied together, so that more than one-
fourth of the electric-1light companies in the entire United States are
subject to that banking influence," 45/

The Rule seeks to operate in the publie interest and for the protection
of investors in respect of each of these matters, by attempting to discour-
age transactions between interrelated issuers and underwriters in the ab-
sence of competitive bidding, The method used by the Rule is to limit severe-
ly the compensation that may be received by the related underwriter

"unless there has been competitive bidding or such bidding was not
practicable.. Such a limitation, it was assumed, would destroy the
incentives of such affiliates to play an important role in negotiating
for and arraaging the terms and conditions of the financing, thereby
leaving that role to underwriters who would bargain at arm’'s-length
with the issuer." 46/

The Rule may be inadcquate as a matter of practical regulation to ac-
complish its objectives fully, for it does not in terms prohibit such trans-
actions between related issuers and underwriters, but it is not invalid for

43/ The report was attached to and submitted with the report on S. 2796 by
the Senate Committee on Interstate Commerce, Sen. Rep. No. 621 (h4th
Cong. 1lst Sess.).

14/ Report of Federal Trade Commission made pursuant te 3. Res. 23 (70th Cong.
1st Sess.) Part 724, pp. 75-%6. Section 1 (b) of the Act refers to the
facts disclosed in this report as a basis for the legislation.

45/ 79 Cong., Rec, 10318.

46/ Chairman Frank in In the Hatter of Consumers Power Company, 6 S,E,C.
444, 456 (1939).
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that reason, The Rule represénts a iogical step in regulation toward the end
in view, and is not without a "Fahiénal basis", 47/ Thus, as long ago as
1914 Congress enacted Section 10 of the Clayton Act after the Fujo Committee
had recommended that steps be taken "in the direction of releasing inter-
state railroad corporations from the control of . . . issuing houses". 48/
We adopted Rule U-~12F-2 in recognition of the fact that the policy of See-
tions 1 (b) (2), 1 (b) (%) and 12 (f) of the Holding Company Act was similar
to that of Section 10 of the Clayton Act, and that the procedure adopted by
Congress for effectuating that policy in the case of vailroads was egually
adapted to its fulfillment in the case of gas and electric utilities and
hold ing companies,

That being so, it remains for us to inquire whether it is improper to
impose such a condition under Section 6 (b). At the outset it seems clear
to us that, whatever the limitatious wmay be on our power to iwmpose conditions
under Section € (b), we may impose such conditions as we find have "substan-
tial warrant. . . in the applicable standards. . . of the Act . ., .", 49/ Ve
think that the "arm's-lengtia” and "economies” objectives of Sections 1 (b)
(2) and 1 (b) (%) are standards which must be applied in determining the
terms and conditions upon which an issue of securities shall be exempted under
Section 6 (b). Dayton and Morgan 3tanley pcint out that the terms of section’
7 (d) require us to scrutinize the reasonableness of the fees and compensa- °
tions paid to underwriters in transactions subject to section %, and from
this they argue that no similar scrutiny can be given by us to a transaction
exempted under Section § (b). Hg/ That matter, it is argusd, is "one of the
very subject-matters from which the exemption purports to exempt." In our
opinion, the argument is based on a misapprchension of the scope of Section
€ (b), for a proper understanding of which that section must be examined in
relation to Sections & (a) and ¥, :

447/ Such is the test of validity applied by the Supreme Court in United States
v. Lowden et al.,308 U, S, 225 (19%9), The power to impose terms and con-
ditions under section 6 (b) is, iun fact, very similar te that of section
20 (a) of the Interstate Commerce Act, pursuant to which the Interstate
Commerce Commission has requived competitive bidding for ejuipment trust
issues,

48/ Pujo Committee Peport on Concentration of Control of Money and Credit,
H. Rep. 1593, 62d Cong. 3d. Sess. (1913) 150-151.

49/ See United States v, Chicago, Kilwaukee, St. Paul & Pactfic R.K., §82
U. S. 311, 324 (1931).

50/ VWe have had occasion in numerous cases arising under section 6 (b) to
impose terms and conditions regarding fees and other compensation to be
paid in connection with the sale of the securities invelved. E.g.,

In the Matter of North American [Ldison Compeny, 3 SEC 1065 (1938); In
the Matter of Connecticut Light & Power Company, 5 SEC 708 (1939); In

the Matter of Indiana & Michigan Electric Combany, = _ SEC_ (1940,
Holding Company Act Release No. 21%6: In the Matter of The Commonwealth
& Southern Corporation, BEC__ {1241}, Holding Company Act Re-

lease No. 2586.
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Section § (a) makes it unlawful for any registered holding company or
subsidiary thereof to lssue or sell securities or to alter the rights per-
tailning to outstanding securities except "in accordance with a declaration
effective under section 7 and with the order (of the Commissicn) under such
section permitting such declaration to become effective . . ." Section ¥
prescribes certein requirements as to the form and content of such declaras
tions and the procedure leading to our orders either permitting or refusing
to permit them to become effective; and, in addition, it lays down substan-
tive standards governing our action in the matter. Thus, we must not per-
mit a declaration to become effective unless the proposed security is of a
certain type or for certain purposes permitted by subsection (c); and if the
security passes those tests and it does not appear that applicable State
laws would be infringed, we must permit the declaration to become effective
unless we find that the security fails to meet any one or more of six tests
lajd down by subsection (d).

Section 6 (b) Is designed to limit the scope of our scrutiny of secu-
rity lssues meeting certain specified conditions: it automatically exempts
the issue and sale of certain securities from the prohibitions of septioh
6 (a), and establishes a means for us to exempt others therefrom where
(among other things) their issue and sale have been expressly approved by
a State commission of competent jurisdiction.

Before any action was taken by us, Dayton applied to the Ohio Public
Utilities Commission and received, subject to certain conditions, the ap-
proval of that body for the issue and sale of the bonds in question. 51/
Thus, the questions hefore us on the Dayton issue arose out of the third
sentence of section ¢ (b) which, so far as pertinent, reads as follows:

"The Commission by rules and regulations or order, subject to such
terms and conditions as i1t deems appropriate in the public interest
or for the protection of investors or consumers, shall exempt from
the provisions of subsection (a) the issue or sale of any security
by any subsidiary company o' a registered holding company, 1f the
issue and sale of any such security are solely for the purpose of
finanecing the business of such subsidiary company and have been ex-
pressly authorized by the State commission of the State in which
sucl subsidiary company is organized and doing business . ., ."
(emphasis supplied),

An exemption from Section § (a) means that the securities need not be
of the types or for the purposes specified in Section Y (¢), and need not

51/ Order No. 11,23%, January 19, 1940. The fact that the proposed
transaction has been approved by a State commission does not
militate against our imposing further conditions, and indeed no
objectlion is raised on that ground, The statute amply justifies
and even requires such action on our part, For a discussion of
the relations between State commisslions and this Commission see
Frank, SEC Respects State Jurisdiction, 26 P.U. Fortnightly 259
{(1940).
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meet the standards of Section %7 {d) with respect to capital structure, earn-
ing power, appropriateness, reasonableness of fees, and the like, except to
the extent that we deem terms and conditions in respect of these or other
matters appropriate in the public interest or for the protection of investors
or consumers, But if the respondents argue that no condition can be imposed
under Section 6 (b) that touches on a matter dealt with in Section 7, then
their argument becomes untenable; for Section 7 (d) (6) contemplates our re-
fusing to permit a declaration to become effective if we find that the "terms °
and conditions of the issue or sale of the security are detrimental to the
public interest or the interest of investors or comsumers”. It would there-
fore be a logical consequence of their argument that we could impose no re—
quirement under Section 6 (b) that would prevent the terms and conditions of
an issue or sale exempted thereunder from being "detrimental to the public
interest or the interest of investors or consumers" -~ in other words, that
we are powerless to do what the express words of Section 6 (b) authorizes us
to do., We cannot impute any such intention to Congress.

We think it is plain that the Rule is not invalid for lack of authority
under Sections 20 {(a) and & (b). That it is not an unreasonable or artitrary
exerciese of the powers conferred by those sections is borne put, not only by.
the mandatory provisions of Section 1, but also by the express recognition by
the United States Supreme Court of the "important bearing" of '"any relation-
ship between the buyer and seller which tends to prevent arm's-length deals
ing . . »" in a transaction. WNatural Gas Pipe Line of America v. Slattery,
302 U.S. 300, 309 (193%7): cf. Taylor v, Standard Gas and Electric Company,
306 U.S, 307 (1939); Pepper v. Litton, 308 U.S. 295 (1939).

(2) Validity of the Rule under Section 12 (f),

Other objections relate to the scope and form of the Rule. A principal
question which was the subject of much discussion, btut which we do not re-
gard as of signal importance, was whcther or not the Rule ls an "affiliation™
rule within the contemplation of Section 12 (f). That section makes it un-
lawful for any redistered holding company or subsidiary therecf —-

"to negotiate, enter into, or take any step in the performance of
any transaction not otherwise unlawful unader this title, with any
company in thé same holding-company system or with any affiliate
of a company in such holding-company system in contravention of
such rules and regulations or orders regarding repcrits, accounts,
costs, maintenaice of competitive conditions, disclosure of inter-
esty duratioun of contracts, and similar matters as the Commission
deems necessary or appropriate in the public interest or for tue
protection of investors or consumers . . " (emphasis supplied),

While we numbered the Fule after this section of the Act, our authority
for promulgating it stemmed from a number of other sections as already noted,
The Rule applies to acquisitions of utility securities under Section 10, and
the disposal of utility securities owned by registered holdiug companies, un-
der Section 12 (d), as well as to the issue and sale of new utility securi-
ties under Sections 6 (b) and %. Rather than make a separate ruie under each
section involved, it sesmed logical to malke one rule applicable to all of
them and to give it a designation relating it to the general provisions of
Sectilon 12 (f).
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But while we are of the opinion that the Rule is valid under Sections
20 (a) and 6 (b) without reference to Section 13 (f), we also think it is
valid under that section, First, the Rule accords with the Congressional in-
tent expressed in Sectlion 12 (f) regarding "mairtenance of competitive con-
ditions"; and second, it is an "affiliate" rule within the purview of Sec-
tion 12 (f).

Section 12 (f) has a wide scope, applying by its own terms to "any
transaction not otherwise unlawful under this title . . ." between companies
subject to the Act and their affiliates. This and other sections of the
statute, when they were originally before Congress for debate,zg/ contained
the words "competitive bidding" where the phrase "maintenance of competitive
conditions" now appears, '

This substitution of phrases was accomplished through amendments pro-
posed by Senator Barkley, who in urging their adoption said in the course of
debate:

"The use of the words Tcompetitive bidding' is rather restrictive,
and would apply only in cases where there was a process of bidding
which was intended or supposed to be competitive. The amendments
broaden the language so as to substitute "maintenance of competitive
conditions.' That may go beyond the mere bidding for contracts and
one thing end another of that sort." 53/

And at a later time; Senator Barkley, in referring to this amendment, said:

", . . this is one of 2 series of amendmentis agreed to last Friday
in order to mske the language still broader. The languade now
written in the bill refers only to competitive bidding. This amend-
ment would make it applicable to competitive conditions, and two
other amendments of the same sort have already been agreed to." 54/

No further comment on the language in question is found in the debates
or elsewhere., 55/ Thus it is plain that Congress not only contemplated rules

wr

. 2798, 74th Cong. 1st Sess.

52/

33/
54/ 79 Cong., Rec, 8931,

~J

¢ Cong., Rec. 8844.

55/ The Senate Report (Sen. Rep. No. 621, 74th Cong., 1st Sess.) sum-
marizes the provisions and fcllows the original language of S. 2796,
without commenting on the phrase, '"competitive bidding.”" The House
Report (4.R. Rep. No., 1318, 74th Cong., 1st Sess.) on the committee
substitute bill, which was not submitted until nearly three weeks
after the Barkley amendments had been agreed to in the Senate, con-
tains comments indicating that the original phrase, "competitive
bidding," in the affected sections, had been retained., This, how-
ever, was undoubtedly due to the fact that other matters, especially
section 11, were the subject of more detailed consideration. The
final Conference Report (4,R, Rep. No. 1903, 74th Cong. 1st Sess,)
Of course, shows the text as affected by the Parkley amendments.
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which would maintain compétitive conditions generally in the utility indus-
try Qé/--certainly not excluding security transactions-~but expressly con-
templated competitive bidding as one of the mean§ of achieving that end. We
have sought bty our Rule to maintain competitive conditions in security trans-
actions of utilities by a means short of universal competitive bidding. Con-
sldering the various sections of the statute which contain the phrase "main-
tenance of competitive conditions", in relation to the general scheme of
regulation revealed in the entire Act, it is apparent that in performing our
broad duties in connection with security issues of determining terms and cone
ditions that are necessary or appropriate in the public interest Congress
intended to include, along with the more sweeping regulatory powers, the
power to impose whatever requirement the Commission might find necessary or
appropriate to secure the. '"maintenance of competitive conditions.,"

That the Rule is an "affiliate" rule under Section 12 (f) is clearly so
with respect to the first two subparagraphs of paragraph (a) of the Rule,
which regulate the payment of underwriters' and finders' fees to

*(1) Any company in the same holding compsny system as the appli-
cant or declarant, or :

"(2) Any affiliate of the applicant or declarant, or of a company
of which the applicant or declarant is a subsidiary . . "

But this proceeding arises under paragraph (a) (3), and respondents
argue that the relationship contemplated therein is something other than af-
filiation, and is a relationship not recognized anywhere in the Act, This
paragraph regulates the payment of an underwriter's or finder's fee to ~-

"(3) Any person who the Commission finds stands in such relation-
ship to the declaraut or applicant . . . that there is liable
to be or to have been an absence of arm's-length bargaining
with respect to the transaction . . ."

It provides for notice and opportunity for hearing in any case, and for ad-
visory opinions to be rendered by us after hearing in advance of any issue,
sale or acquisition, upon application therefor by interested persons. The

paragraph concludes:

"Except for purposes of this Rule, a finding by the Commission
under this paragraph shall net ceonstitute a finding for purposes
of Section 2 (a) (11) (D) of the Act."

The obvious implication of the concluding sentence is that for the pur-
poses of the Rule, @ finding that the described relatlonshlp exists is a
finding of the relationship defined in Section 2 (a) (11) (D) of the Act,
l.e., 2 finding of affiliation, Our finding in this case gives full recog-
nition to the tests laid down in Section 2 (a) (11) (D).

-+

56/ It is noteworthy that the maintenance of market competition is in
the American tradition -- Congress having declared such a policy
as long ago as 1890 when it passed the Sherman Antitrust Act,
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(3) Validity of the Rule under Section 2 (a) (11) (D).

Respondents have argued that the Rule is invalid because of its fallure
to incorporate all of the standards laid down in Section 2 (a) (11) (d). 57/
Admittedly, the standards of Section 2 (a) (1l) (D) for determining affilia-~
tion might have been spelled out in paragraph (a) (3) of the Rule, but that
was unnecessary lnasmuch as we incorporated such standards by reference
therein to Section 2 (a) (11) (D). Not only does the Rule itself incorporate
by reference the standards of Section 2 (a) (11) (D), but we have interpreted
our Rule to the same effect by applying these standards in making our ulti-
mate finding under the Rule. 55/ Althoudh respondents suggested at the argu-
ment that they had not had adequate rotice to this effect and that if such
notice had been given them, they would have introduced further evidence, they
subsequently, by letters addressed to this Commission, withdrew such objec-
tion and declined our offer to permit them to present further evidence.

In this connection respondents urge that paragraph (a) (3) is deficient
because, if a finding thereunder is (for purposes of the Rule) a finding
under Section 2 (a) (11) (D)}, we exceeded our authority in two respects:
first, we have no right (it was argued) to limit the effect of such a finding
by rule, but must make a finding of affiliation for all purposes or none; and
second, paragraph {(a) (3) dces not provide for a thirty-day grace period such
as 1s required by Section 2 (b) with respect to orders declaring persons to
be affiliates under Section 2 (a) (11) (D). In our opinion, neither of these
points is well taken.

In view of the last sentence of paragraph (a) (3) of the Rule, a finding
that the described relationship exists is tantamount to a finding under Sec-
tion 2 (a) (11) (D) except that the underwriter is made subject only to ‘the
obligations, dutles and liabilities imposed by the Act and the Rule upon
affillates in respect of underwriting functions -~ not affiliates for the
general purposes set forth in the Act. 1In effect, therefore, the Rule oper-
ates so as to exempt an underwriter like Morgan Stanley from such obligations,
duties and liabilities of affiliates as are not peculiar to the underwriting
business or not pertinent to the problems which the Rule is designed to meet
and the evils which 4t is intended to eliminate. Such partial exemption is
not only falr and reasonable from a practical point of view; it is well within
our powers under the Act. Section 20 (c) provides in part:

"For the purposes of its rules, regulations; or orders the Commission
may classify persons and matters within its jurisdiction and pre-
scribe different requirements for different classes of persons or
matters."

iZ/ These standards relate to the degree of absence of arm's-length bargain-
inf between the person in question and the specified company. Sectlion
2 (a) (11) (D) contemplates that affiliation shall not be found unless
there is liable to be '"such an ahsence" of arm's-length bargaining as
to make it'"necessary or appropriate in the public interest or for the
protection of investors or consumers that such person be subject to the
obligations, duties, and liabilities imposed in this title upon affili-
ates of a company."

58/ See supra. See also In the Natter of Consumers Power Company, 6 SEC
444, 456 (1939).
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And Section 3 (d) provides:

"(d) The Commission may, by rules and regulations, conditipnally or
unconditionally exempt any specified class or classes of persons
from the obligations, duties, or liabilitles imposed upon such
persons as subsidiary companies or affiliates under any provision
or provisions of this title, and may provide within the extent of
any such exemption that such specified class or classes of persons
shall not be deemed subsidiary companies or affiliates within the
meaning of any such provision or provisions, if and to the extent
that it deems the exemption necessary or appropriate in the public
interest or for the protection of investors or consumers and not
contrary to the purposes of this title."”

Morgan Stanley also objected at the argument to another limitatlon,
which we do not believe is In the Rule. This objection was that the Rule
seeks to create a status for the purpose of one transaction only, rather than
a status that continues until terminated by our further order. The scheme
of the Act calls for the continuation of a status once found, in the case of
an electric or gas utility, a holding company, a subsidiary company, or an
affiliate, untll this Commission acts by order (after notlce and opportunity
for hearing) to revoke the order which declared the status to exist. 53/ It
was presumably the legislative intent to so provide in order to remove un-
certainties as to status under the Act, and to avoid multiple proceedings for
the redetermination thereof with respect to recurring transactions.

The Rule, however, does not purport to create an ephemeral status to be
relitigated In recurring transactions. A finding which establishes the re-
lationshlp of an affiliated underwriter of a specified company is, as we
have pointed out, a finding under Section 2 (a) (11) (D) for the purpose of
the Rule; and while it is based on the relationship existing at the time of
the proposed underwritling transaction, the status thereby created does not
terminate with the transactlon. Once established, the status of affiliation
continues in effect for purposes of subsequent transactions under the Rule,
and ls automatically operative as to such transactions under paragraph (a)
(2) of the Kule, without any necessity to relitigate the guescvion. The Rule,
and Section 2 (b) itself, provide adeguate machirery for terminating such a
status by further order in the event that the circumstances which gave rise
to the original finding and declaratory order no longer exist.

In regard to the thirty-day deferment perlod the objection, in sub-
stance, .1s that the Rule does not specifically incorporate the provisions of
Section 2 (b) that the order issued upon the finding of a relationship under
the Fule "shall not become effective for at leasst thirty days after the mail-
ing of a copy thereof to the person thereby declared to be . . » (an) 2ffili-
ate."” We think, however, thabt it is nelther necessary nor appropriate to
copy into a rule all statutory provisions that are or might be applicable to
its execution. If Section 2 (b) is applicable here, it is applicable by
force of the statute itself and would not gain or lose force according to
whether or not its terms are repeated in the Rule. '

59/ E.g., Sections 2 (a) (3), 2 (2) (4), 2 (b), 5 (a), and 13 (d).
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In this particular case the %0 days deferment required by Section 2 (b)
and by our Rule has been walved by the respondents on the request of Morgan
Stanley, in which Dayton concurred, that the issues raised in the Section 6
(b) application be considered and determined apart from this proceeding in
order that the proposed bond issue might be made without delay. This request
was accompanled by a so-called impounding offer whereby it wes agreed that
Morgan Stanley would pay over to Dayton that amount of underwriting fees,
commissions or other compensatlion as defined by the Rule, to which it would
otherwise be entitled in respect of the bonds in question, if a final order
adverse to Morgan Stanley should be entered herein and sustained on any
appeal taken therefrom., We granted the Section 6 (b) applicetion on the ex-
press condition that the terms of such offer be observed. ég/ It is there-
fore apparent that our order herein will be operative as to the fees in re-
spect to the Dayton bond issue of 1940. The respondents are, by their agree-
ment, estopped to assert that the deferment provision is applicable in this
case,

Nevertheless, 1t is argued by respondents that in the ordinary case,
without such an arrengement, the Rule would be unworkable and is invalid
owing to the deferment provision of Section 2 (b). 61/ We cannot agree that
the Rule would be unworkable even in such a case., The Rule provides, as we
have already noted, that application may be made for an advisory opinlon on
the status of an underwriter in relation to a specified company at any time
and well in advance of any proposed transaction. £2/ Anticipatory determin-
ation of the affillate status wodld enable 30 days notice without retarding
the security issue itself., But even where this procedure is not followed the
Rule can still operate. Suppose that, as in this case, the first official
notice of an issuer's intention to employ a particular underwriter 'should
come to us with the filindg of the lssuer's application under Section 6 (b):
it would first be our duty to consider whether reasonable grounds existed for
a proceeding under paragraph (a) (3), If thereafter, on the basis of our
preliminary investigation, we issued an order to show cause under paragraph
(a) (3), it would be our duty under the statute and the Rule (in the absence
of an arrangement such as we have here) tc withhold action on the Section &
(b) application until the final decision on the relationship question under
the Rule, and for thirty days after mailing a copy of the order thereon to
the underwriter if the relationship in question were found to exist. This
procedure would not disrupt any contract rights or obligations between issuer-
and underwriter. The proposed underwriting contract is drafted and submitted
with the Section 6 (b) application, but is rarely, if ever, executed before
the exemption order is entered. The thirty-day deferment period under Sec-
tion 2 (b) was doubtless intended to afford time for the rearrangement of
business affairs by the person whose status is declared by the order issued,
but cannot be regarded as sanctioning the undertaking of new otligations or
the acquisition of new contract rights which would circumvent our rules and
orders under the Act,

60/ In the Matter of Duyton Power and Light Company, supra, footnote 2.

Ql/ There are many authorities t¢ the effect that one can not object to the
validity of a provision which has not subjected him either to injury or
to embarrassment, E.g., Feald v. Pistrict of Columbia, 259 U.S. 114,
123-4 (1922); Utak Power & Light Co, v. Pfost, 286 U.S. 165, 186 (1932).

62/ E.g., In the Matter of Halsey, Stuart & Co., Inc., 5 S,E.C. 855 (1939).
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Indeed, the procedure suggested above would seem to be essential (in
the absence of an advance application for an advisory opinion or an arrange-
ment such as we have here) wherever a determination of the status of a pro-
posed underwriter is involved. As a practical matter, it would not be feas-
ible for us to institute wholesale proceedingds under Section 2 (a) (11) (D)
to determine relationships between all possible underwriters and issuers
under the Act without reference to proposed financial transactions, and with-
out knowing whether the issues so ralsed will ever be anything more than
academic questions. And even if wholesale determinations of that character
were feasible, they would impose an intolerable and needless burden on in-
vestment bankers and utility companies as well as on this Commission.

We conclude that the Rule is valid and is properly applied in this case,

An order will lssue in accordance with this opinion. Provided, how-
ever, that the order shall not be entered for a period of ten days from the
date of our findings and opinion herein in order to permit respondents, or
elther of them, to make applicatlon fer a reopening of the hearing with re-
spect to certain facts refarding the financing of subsidiaries of the Com-
monwealth and Southern Corporation, as hereinbefore indicated; é}/ and
provided further, that if such an application is made, within the aforesaid
ten days, ‘the hearing will be reopened for such purpose, in which event the
crder shall not be entered until the reopened hearing has been closed and we
have made a further determination, based upon the evidence, if any, then
produced.

By the Commission (Chairman Frank and Commissioners Healy, Eicher,

Henderson and Pike.)

P o N
(SEAL) Francis P, Brassor,

Secretary.

March 27, 1941

" eem000———

63/ See supra, footnote 25.



