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We regard it as nnforbun: 111', ,.:1&-1.:1 syniptomatie of the
weakness of the appellec’s cuse, that the appellee has
seen it to devote a large portion of iix hrief, not to a
_ dlkcu%mn of the legal Tesnes presented, Imt to asser-
tions that fhe Commission las miisstated and distorted
the facls, The record is » short and simple one; we
-rest our case on if, and deeline e appellee’s invitation
to Join it 10 a diselussion wh ich conld h'a_n_?e no abjective
save to disivact the Comt From the veal issues in the
case. | |

Nor do swe propose in this "rel:}iy briet to reargue the
1ssues presented, as we believe that onr main brief pre-
sents with sufficient clarity the basic prineiples which
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we regard as contfrolling in-the situatien presented by
the complaint and answer. On one or two points, how-
ever, further brief discussion may be helpful to the
Court.

I

In our main brief {pp. 3-11), we have presented our
reasons for believing that the activities of the appeliee
constitute conduct amountitig to the “sale™ of seeuri-
ties, as that term is defined in Section 2 (3) of the Secu-
rities Act. The definition, includes within its seope
any ‘‘solieitation of an offer to buy’ a security for
value; and we have pointed ont to the Court that “solie-
iting”” offers to buy securities is exactly what the ap-
pellee has been doing. B |

The appellee, in its brief, concedes at least superficial
force to our argument, but seeks to answer it by show-
ing that notwithstanding (he unequivoeal language of
the Act, Congress in using the phrase “solicitation of
an offer to buy’’ intended to comprise only a limited
class of transactions, and *‘that it was never contem-
plated that the Act should he =0 broadly applied.”
(Appellee’s Brief, 1. 8). |

In suppotrt of its contention appellee resorts to the
extraordinary deviee of quoting to the Court a state-
ment from the legislative history of Section 2 (3) of the
Act.which .has no benring whatsoever on the issnes be-
fore the Court. The statement guoted at page 8 of
appellee’s brief from H. R. Rep. No. 85 dealt with lan-
guage which was in the definition of “*sale’ contained
in the bill as then pending before the House, but which
before enuctment was delefted and transferred to an-
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other section of the statute. In order to correct the
misapprehension which would otherwise necessarily
arise, we consider it appropriate to give to the Court a
detailed statement of the legislative history involved.

Admittedly, both the House and the Senate wished
to outlaw, anmong other things, the methods of high-
pressure salesmanship empl_cij'ed _ by underwriters in
the nineteen-twenties to enmp_r;f-l dealers to accept par-
ticipations in new issues of securities. To this end,
as a practical matter, it appeared desirable not only
to prohibit the underwriter fif’c:-'m'st}lieiting dealer pur-' |
chases before the expiration of the twenty-day cooling
period, but also to prohibit the dealer from approach-
ing the underwriter before-. the security had become
effectively registered. The .sa_,lhm".e proposed in the
House, in H. R. 5480, to effect this purpose, was to
inelude “‘offers to buy’ within the definition of the
term ‘‘sale,”’ so that offers t_q_iz;u};' before registration,
as well as “‘sales’ in the ﬂl‘dil:]:i‘li'j? sense, would be com-
prised within the prohibitions of Section 3.

Obviously, such &t seheme of fegislative draftsman-
ship was somewhat artificial, and it may well have
heen this fact that im;mel]ed'._ﬂm'Hous.e Committee to
ingert in its Report an explah;gtiun of its purpose in
inelnding the phrase “offer to buy’ in the definition
of *sale.” This explanation is the one quoted by
appelice at page 8 of its brief. |

And, likewise, it may well have been this artifici-
ality which led the Congress finally to abandon the
House scheme, and to follow a Senate proposal, which
deleted the phrase “offer to buy’’ from the definition
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of the term “*sale,” and instead inserted in Section 5
a direct prohibition agamnst ‘‘offers to buy’’ unregis-
tered securities.

But whatever may have been the reason for the
Congressional action, the statement of the House
Committee quoted by appellee in its brief refers to
language which was not retained in the statute as
passed, which is not in the definition of “sale’ in the
Aet as it now stands, and -which has no bEalmg on
the questions before the Cnult v

We reiterate, therefore, our view that the activities
of the appellee constitute the__suhmtatmn of offers to
buy securities, and, as such, have involved ‘‘sales®’
within the meaning of the Seeurities Act,

T

In further support of our al'gmne11t that the activities
of the appellee constitute “sales’ of securities, we re-
ferred in our main brief (p. 10) to a published opinion
of a former General Counsel to the Commigsion, and
asked the Court to give weight to that opinion as an
indication of settled administrative construction of
the term ‘‘solicitation of an offer to buy.”” In that
opinion it was said that financial and securities houses
having no conmnection with' the. issuer or prineipal
underwriter of a new issue of securities were engaged
in “‘sales’ of such securities when they solicited their

* Similarly, the discussion by the Federal Trade Commission
in ity Release No. 70, quoted at papes 8-9 of appelles’s brief, was
designed primarily to illuminate the impact of the phrase *offer
to buy” in Section 5, rather than to suggest any limitation on the
meaning of “solicitation of an offer to buy” in Section 2 (3).
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customers to employ them as ‘‘buying agents®’ to pur-
chase the new securities for their customers’ aecounts,

The appellee states in its brief (p. 10) that it agrees
with this opinion ‘‘on the facts set forth therem,” but
seeks to distinguish it on the ground that ‘‘those who
proposed to send the circulars were dealers and hence
within the provisions of the Act.”

This purported distinetion, we submit, is frivolous. -
Perhaps ‘rhe persons referred to in the npiniﬂn were
““‘dealers, altlmugh that due& not appear.”* Whether
they were or not was obviously irrelevant. The ques-
tion there, as here, was the 51mple question whether
certatn described activities constituted the ““solicitation
.of an offer to buy’’ securities, an”, hence, ““sales’” within
the meaning of the Act. It was s¢ leld in that opinion,
and the appellee’s admission of the correctness of that
opinion ‘“‘on the facts set forth therein’ should, we
. submit, stand as an admission of its correctness as
applied to the like aetivities involved in this case.’

? Likewise, the appellee, by reason of its activities, is probably
a “dealer,” ns defined in Scction 2 (12) of the Act (see our main
brief, footnote 18, . 20). Hrm‘evei* we have not regarded that
feature s Lmltmllmtf

*We cited the opinion us eatabhsnm-r that the netivities there
discussed, like the activities here- .nw:lwd, constituted *‘sales™
prime Facie subjecting the solicitors-to- Section 5. Whether Sec-
tion 4 exempts those activities from Sectmn 515 a totally separate
question, dealt with at another point in our main brief (pp.
12-21), The existence of “sales” is  frequently an important
question in itself, regardless of the impact of Section 5, since
Frawd in the sale of securities is prohibited under Section 17 of
the Act even if the securities are erempt from the registration
requirements of Section 5,
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In our main brief we explained at length our reasons
~ for believing that the activities of the appellee, viewed
in the light of the whole scheme of which they are a
part, are activities which should be enjoined. We tried
to show that the scheme, as.a whole, is one for the dis-
tribution of Chinese Government bonds in the United
States without the registration required by law, and
that the defendant, whetherﬁ S a1 “ﬁﬁderwriter,” as an
aider and abettor, or as a pu!ﬁ-i*i_oi_,itr volunteer, i3 still the
efficient agent by which the distribution is achieved in
violation of law, ’ | |

The appeilee seeks to cscape.the force of our argu-
ment by a meticulous :,lisseui:_i{in of the scheme into sev-
eral disjunct segments. It éttempts,'by use of a legalis-
tie gealpel, to divert the attention of the Court from the
realities of-the situation.’ The courts have shown an
inereasing unwillingness to aceept such self-interested
disarticulation as a basis for Jegal judgment. Pepper
v. Litton, 308 U, S. 295 (1939): -

An excellent example of the attitude of the eourts to-
wards the type of argument adopted by the appellee is
to be found in the case of L-._if?:ik.-, Petter & Co. v. Pollie,
241 Mich. 356, 217 N. W. 60. (1928). In that case a
broker. sued his customer to enforce performanee of a
contract to purchase securities.” The customer defended
on the ground that the transaction was in violation
of the Michigan Seeurities I.aw, which forbade sales
of securities not qualified with the Michigan Securities

* We appreciate that the appellee questions the reality of our

view of the “realities of the situation” {Appellee's Brief, p. 16)
Here again, we are willing to rest on the record.



