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This proceedin% was instituted by the Commission under Section 19 (b)of 
the Securities Exchange Act of 1934 !/.tO determine whether chan~es in a rule, 

l/ Section 19 (b) provides: 

"(b) The Commission is further authorized, if after makin~ appropriate re- 
quest in writ in~ to a national securities exchange that such exchange ef- 
fect on its.own behalf specified chan~es in its rules and practices, and 
after appropriate notice and opportunity for hearing, the Commission deter- 
mines that such exchan~e has not made the chan~es so requested, and that 
such chan~es are necessary or appropriate for the protection of investors or 
to insure fair dealin~ in securities traded In upon such exchange orto in- 
sure fair administration of such exchange, by rules or re~ulatlons or by 
order to alter or Supplement the rules of such exchange (insofar as neces- 
sary or appropriate to effect such chan~es) in respect of such matters as 
(I) safeguards in respect of the financial responsibility of members and 
adequate provision a~ainst the evasion of financial responsibility through 
the use of corporate.forms or special partnerships| (2) the limitation or 
prohibition of the registration or tradin~ in any security within a speci- 
fied period after the issuance or primary distribution thereof: (3) the list, 
in~ or strikin~ from llstin~ of any security; (4) h0ursof trading; (5) the 
manner, method, and piace of'solicitin~ business; (6) fictitious or numbered 
accounts; (7) the time and method of making settlements, payments, and de- 
liveries and of closln~ accounts: (8) the reportin~ of transactions on the 
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hereinafter described, of the New York Stock Exchange are necessary or appro- 

priate for the protection of investors or to insure fair dealin~ in securities 

traded in upon such exchange or to insure fair adminlstra~ion O'f such ex- 

change. 2/ The Rule relates'to transactions in securities which are listed 
and traded under the Act upon the NYSE and are also listed and traded or ad- 

mitted to unlisted trading privileges, pursuant to the Act, on one or more of 
the other registered securities exchanges, i~/ The Rule affects persons who 
are members not only of the NYSE but also of one or more of the other ex- 

changes. 4/ The NYSE is a national securities exchange ~ registered under the 

1 cont'd/ exchange and upon tickers maintained by or with the consent of the 

exchange, including the method of reportln ~ short sales, stopped sales, sales 

of securities of issuers in default, bankruptcy or receivership, and sales 
• . . 

involvin~ other speclal circumstances; (9) the fixing of reasonable rates 

of commission, interest, listing, and other char~es; (lO) minimum units of 

trading; (iI) odd-lot purchases and sales; (12) minimum deposits on mar~in 

accounts: and (13) similar matters." 

~/ The Securities Exchanse Act of 1954, the New York Stock Exchange and the 

rule of' the New York Stock Exchange which is the subject of this proceeding 

are hereinafter referred to, resPeCtively , as the "Act", the "NYSE" and the 
"Rule" ° 

~/ Securities of this kind will hereinafter be called "dually traded securities". 

Under the terms of the Act, a security (other than an exempted security) can 

lawfully be traded on a national securities exchange only when the security 

is effectively re~isterod for such exchange in accordance with the provi- 
sions of the Act. There are two classes of registered securities: (I) 
listed securities which are llsted and admitted for tradin~ on application 

of the issuer and (2) securities admitted to unlisted tradln~ privileges 

which are admitted for tradin~ on the application of an exchange. The NYSE 
has no securities admitted to unlisted tradln~ privileges although many se- 

curities listed on the NYSE are admitted, pursuant to the Act, to unlisted 
tradin~ privileges on other exchanges. 

4/ A "member" of an exchange as used herein and as defined bY Section .5. (a) (3) 
of the Act means "any person who is permitted either to effect transactions 

on the exchange without the services of another person actin~ as broker, or 

to make use of the facilities of an exchange for transa%tlons thereon with- 

out payment of a commission or fee or with the payment of a commission or 
fee which is less than that char~ed the ~eneral public, and includes any 

firm transactln~ a business as broker or dealer of which a member is a part- 
ner, and any partner of any such firm." 

We shall hereinafter use the terms "dual member" and "local member" as fol- 
lows : 

"Dual •member" means an individual or partnership which is at the same 
time a member of the NYSE and 'of one or more of the other registered 
securities exchanges ° . 

"Local member" means an [ndlvldual or partnership which is a me'mber of' 
one or more registered securities exchanges and is not a member of the 
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Act. Seventeen exchanges in fifteen clties other than New York are likewise 
registered as national securities exchanges. ~/ All of these exchanges are 
recognized by the Act to be instrumentalities of interstate commerce. For 
convenience, the seventeen registered exchanges in cities other than New York 
will hereinafter be called "regional" or "local" exchanges.'6/ 

This proceedin~ arose under the following circumstances: 

Section 8 of Article XVI of the Constitution of the New York Stock Ex- 

change reads: 

"See, 8.1 Whenever the Board of Governors, by the affirmative vote of 
seventeen Governors, shall determine that a member or allied member is 
connected, either through a partner or otherwise, with another exchange 
or similar or~aniza%ion in the City of New York which permits dealings 
in any securities dealt in on the Exchange, or deals directly or in- 
directly upon such other exchange or organization, or deals ~ubl~cLy 
outside the Exchange in s e c u r i t i e s  deal t  in on the Exchange, such m e m -  

b e r  or allied member may be suspended or expelled, as it may deter- 
mine." (Italics supplied) 

On February 14, 1940 , a special committee of the NYSE, known as the Stott 

Committee, which had been appointe d September 28, 1939 by the president of thRt 
exchange to study the problem of multiple tradin~ :[/ in securities listed on 
such exchange, recommended in a report to the ~xchange's Board of Governors 
"that the Committee on Member Firms of the Fxchan~e be directed to proceed to 
enforce Section 8 of Article XVI of the Constitution with respect to such deal- 
In~s of members on other exchanges in securities llst~d on this Exchange, in 
such manner and at such time as they deem advisable." The Board of Governors 

on February 28, 1940 , adopted this recommendation, and the Exchange on July 
12., 1940, issued an official circular to the members of the NYSE which reads 

as follows: 
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~/ The seventeen registered national securities exchanges located in cities 

other than New York are the Baltimore, Boston, Chica~o, Cleveland, 
Cincinnati, Detroit, Los Angeles, New Orleans, Philadelphia, Pittsburgh, 
San Francisco, St. Louis, Salt Lake, and Washington stock exchanges and the 
Chica~o Board of Trade, the San Francisco Mining EKchan~e and the Standard 
Exchange of Spokane. 

6/ Our use of the adjectives "regional" or "local" is in no way meant to imply 
that the seventeen registered exchanges located outside the City of New York 
are unimportant or mere appendages of the NYSE. 

[/ The term "multiple trading", also called "dual trading" refers, in this pro- 
ceeding, to trading in dually traded securities on both the NYSE and one of' 
more of the regional exchanges." 
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"On February 28, 1940 the Board of Governors upon the recommendation of 
the Special Committee on Multiple Exchange Tradln~, adopted ~ resolution 

dlreCtln~ the Committee on Member firms to proceed to enforce Section 8 
of Article XVI of the Constitution with respect to public dealings by 
members on other exchanges in securities listed on this Exchange. 

"Pursuant ~o thi~ resolution the Committee on Member Firms has ruled that 
after Se'~tember 2, :104o, an)' member, a l l i e d  The'tuber or  member ] i r m  a c t i ~  
as an o d d - l o t  d e a l e r  or  s # e c i a l i s t  o r  o t h e r w i s e  p u b l i c l y  d e a l i n g  f o r  h i s  
or i t s  own a c c o u n t  ( d i r e c t l y  or  i n d i r e c t l y  t h rough  a j o i n t  a c c o u n t  or  
o t h e r  arrangeme.n'~) on c~nother exchange  in s e c u r i t i e s  l i s t e d  on t.he New 
~or~, S t o c k  Exchange ,  s h ~ l l  be s u b j e c t  to  # r o c e e d i n g s  u n d e r  S e c t i o n  8 o f  
A r t i c l e  IVI. 8/ 

"The fore~oin~ does not limit the right of members, allied members or 
member firms to execute orders for account of others cn an a~ency basis 
on other exchanges." 9/ (Italics supplied) 

M~anwhile, on April i0, 1940 the Commission instructed its Tradin ~ and 
Exchange Division to study and report to the Commission on those phases of 
multiple tradin~ which were pertinent to a consideration of the action taken 

by the Board of Governors of the NYSE on February 28, 1940. On October 

24, 1940 Commissioner Plke, on behalf of the Commission, submitted to the NYSE 

a copy of a summary of findin~s and conclusions to be contained in the Report 
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8/ The term "Rule", as hereinafter used, has reference to 3ectlon 8 of Article 
XVI of the NYSE Constitution as interpreted by the NYSE Committee on Member 
Firms in its rulin~ of July 12, 1940. 

A provision similar to Section 8 of Article XVI has been in the Constitution 
and Rules of the NYSE since 1863o The section was put in its present form 
in 192~. Prior to July 12, 1940, this provision had never been construed 
to prohibit NYSE members from dealin~ on exchanges outside the City of New 
York in securities listed on the NYSE. The ~ule is said to rest upon that 
portion of Section 8, Article XVI which subjects to suspension or expulsion 
ally member who "deals publicly outside the exchange in securities dealt in 
on the Exchange." We very much doubt the soundness of the construction 
~iven to %his constitutional provision by the Rule. The language and his- 
tory of Article XVI, Section 8 of the NYSE Constitution indicate that, in- 
sofar as it refers to dealin~ on exchanges, the reference is to exchanges 
i. the City of #ew Zork. However, we do not propose to decide the propriety 
of the construction adopted in the Rule but we shall proceed to determine 
th'e operation of the Rule in the light of the purposes of the Act. 

~/ Following the issuance of this rulin~ the Committee on Member Firms adopted 
the policy of ~rantin~, upon applicstlon, extensions of the effective date 
of the' rulin~ beyond September I, 194Oo 
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to the Commlsslon to be submitted by the Tradln~ and ErchEnge Dlvision on 
the Problem Of Mul~le Tradlng, ~ At the same time thb?COmmlssion requested 

the Board of Governors of the NYSE to rescind its resolution of February 
28, 1940, pursuant to which the Committee on Member Firms made its ruling. 
The NYSE refused to comply with this request. On November 22, 1940 the 

Trading and Exchange Division submitted its full Report to the Commission 
on the Problem of Multiple Tradln~ on Securities Exchanges. On December 

20, 1940, the Commission, pursuant to section 19:(b) of the Act, formally 

requested the NYSE to 

,,effect such changes in its rules, as that term is defined by Section 
6 (a) (3) of the Act, !~/ as may be necessary to make it Clear that 
the rules of the exchange or their enforcement, shall not prevent 
any member from acting as an odd-lot dealer or specialist or other- 
wise dealln~ !~/ upon any other exchange outside the City of New York 

of which he is a member." !2/ 

The NYSE, by reply dated December 27, 1940, advised that i~ could not 
accede to the Commission's request in this respect. !~/ Thereupon, on 
January 2, 1941, the Commission directed that a hearin~ be held "on the 

question whether the Commission should, pursuant to Section 19 (b) of the 
Securities Exchange Act of 1934, bY rule or regulation Or by order alter 
or supplement the rules of such exchange insofar as necessary or appro- 
priate to effect the above speicified chan~es therein, as rrquested by the 

Commission on December 20, 1940." 

[O/ Under this secti'6n.the "rules" of an exchange refer collectively to 
its constitutl0n~ articles of incorporation with all amendments there- 
to, and existing'by-laws or rules or'instruments correspondln~ there- 
to, whatever thename. 

11/ The term i'dealin~" refers to the activities of a "dealer" as defined 

in Section 3 (a) (5) of the Actl that • is, a person engaged in the 
regular buslne~s of buying and sellln~ securities for his own account. 
Mr. Stott in the course of his testimony in this proceeding and counsel 
for the NYSE in their brief have stated that the Rule does not prohibit 
a dual member from making a principal transaction on a regional exchange 
for his own account unless he is actin~ as a dealer. The Rule also 
does not limit the right of dual members, to execute orders for the ac- 
count of others on an agency basis on regional exchanges. 

I_22/ Our letter of December 20, 1940 , • made it clear that we had reference 
to dual members who deal in dual~y traded sccuritles upon one or more 
of the" regiona~l ' exchanges . . . . .  

13/ At the same time, the NYSE acceded to the request contained in the 
Commission's letter of December 20, 1940 -that:app.lic~%ion! of the Rule 
be held in abeyance pending final determination, of the matter. By 
circular, dated December 28, 1940 the NYSE extended, until, further.. 
notice, the existing exemptions granted from the ruling and a~reed to 
~rant, upon application, similar exemptions to any other member firms 
which on July 12, 1940 were en~a~ed as odd-lot dealers and specialists 
on another exchange in securities listed on the NYSE. 
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A hearin~ before a Trial Examiner was held after due notice. Counsel 
to the NYSE ~nd counsel to the Commission submitted requests for specific 
flndln~s of fact, and the Trial Examiner rendered his report, to which 
exceptions' were filed. Counsel also filed briefs and reply briefs and 
were heard before this Commission. 

.At t h e  outset we deem It desirable to outllne brlefly the nature of 
the discussion which is tO fO!IOw. F!rst~ we sha! ~ descrlb ~ th • technical 
background necessary to understand the problems raised by the .Rule, in- 
cludln~ a description of practices and matters relatln@ to the mechanics 
of tradin~ on national securities exchanges. We shall then proceed to . 
determine, pursuant to Section'19 (b) of the Act, Whether chan~es in the 
Rule are necessary or appropriate for the protection of investors or %o 
insure fair administration Of the NYSE, In order to make such determlna- 
tlon we shall oonslder theeffects of the Rule and the ar%uments advanced 
by the NYSE in justification of its Rule. Finally, we shall consider 
whether Section 19 (b) of the Act authorizes us to alter or supplement 
the Rule. 

TRE BACKGROUND OF TRE RULE 

It appears that the situation to Which the Rule is addressed arises 
as a result of practices and of matters rel~tin~ to the mechanics of 
tradln~ on the stock exchange markets of the country. 

The NYSE maintains a more or less continuous auction market, with 
tradln~ "posts" at which shares of stock are traded in ,,round lots" 
{~enerally i00 share, lots). At these posts are located the specialists. 
A "speciallst" is a member of the exchange who, with the approval of the 
%overnin~ authorities of the exchange, deals publicly on the floor of 
such exchange, for his own account as principal, in round lots of speci- 
fied securities and also as a broker executes orders for others on a com- 
mission basis. Another reco~nlzed function of that exchange market is to 
fill orders for odd lots. An "odd lot"ls any number of shares less than 
%he round-lot unit of trading. Odd lots are traded on the floor of the ex- 
change throu%h "odd-lot dealers" 14/ who act as principals and who alone 
may accept orders to buy or sell such odd lots. Virtually all of the odd- 
lot business on the NYSE is conducted by three odd-lot dealers (as of 
January 30, 1941) who have no direct dealings with the public: they deal 
only with NYSE members, the so-cailed "commission houses", i~/ 

1__.4/ An "odd-lot dealer" is a member of an exchange who, with the approval 
of the ~overnln@ authorities of such exchange, exercises the function 
of dealln~ on the exchange, for his own account as principal, in odd 
lots of specified issues of stock. 

I~/ A "commission house" is a firm primarily en~a@ed In the business of 
effectln~ transactions insecurities for the account of members of 
the public. See, Glossary to the Commission's Report o. Feusib:gi~y 
and Advisabi l i ty  of the Com~le~Se~regatio. of the F u n c t i o n s o f  
Dealer  and Broker (1936~. 
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When stock i s  bought or so ld  in  .odd l o t s  o n t h e !  NYS$, the customer 
places hls order with his broker who, as agent for "the customer, buys 
from or sells to the odd-lot dealer. The odd-lot dealer does not dictate 
the price to be paid or received; it is fixed entlrely by rules which link 
odd-lot executions to contemporaneous transactions in the round-lot market. 
This method of executing odd lots may be illustrated by the following 
typical example: 16/ We may assume that a customer places an order in the 
office of a NYSE member firm to buy 25 shares of X stock "at the market"~/. 
The member firm immediately transmits this order by direct wire to a booth 

at the edge of the NYSE floor, where it is received by an order clerk. The 

order clerk fills in an order sllp with the essential details of the order, 

including the name of the odd-lot dealer from whom the stock is to be 

purchased (since in some issues competing dealers exist). This order 

slip is transmitted by pneumatic tube to the post on the NYSE floor at 

which transactions in X stock ordinarily take place. ~en the order is 

received at the post, it is time-stamped and placed upon a clip for the 
attention of the odd-lot broker, Who is situated at the post andthrough 

whom the odd-lot dealer firm customarily effects its transactions on the 
floor of the exchange. As soon as the odd-lot broker removes the order 
from the clip, it is eligible for execution. The next round-lot trans- 
action in X stock which is announced in the "crowd" about the post fixes 
the price which the customer will pay for his shares; the customer pays 

1/8 of a dollar more per share than the price at which the ~overnin~ round- 
lot order is effected. Thus, if the round-lot transaction.~overnin~ the 

customer's odd-lot order takes place at a price of $50, the customer pays 
$50-i/8 per share for his 25 shares of X stock ~8/ (plus the Federal and 

New York State transfer taxes).l~ 

The odd-lot dealer on the NYSE floor received no commissions but 

makes his profit through this customary 1/8 of a point "odd-lot differ- 
ential"; the commission house transmittlng the order receives the com- 

mission from .its customer. The odd-lot dealer usually finds that he is 
acquiring, in the course of his transactions, either a lon~ or a short 

~osition in a security greater than he cares or has the financial ability 

to maintain. When this occurs, he usually reduces such lon~ or short 
position by ef£ec~in~ an "offsetting" or balancin~ round-lot transaction 

in the round-lot market. 

The example which follows, ;~!thou~h typical of odd-lot executions 
effected on the NYS£, does not comprehend all of the various types 
of such executions which may occur, and omits various technical 
qualifications which would be required for a comprehensive de- 
scrlptlon, e. ~,., the "basis market" and the relation of "cash trans- 
actions" in the round-lot market to odd-lot executions. 

_zZ/ Customers' odd-lot "limit" buy orders are handled physically in 
much the same way as market orders, although there is a difference 
in the method oZ selecti    .o,,ernin   'el otin ' round-lot 
transaction. 

18/ If the customer's market order were for the sale of stock, the 
round-lot execution of $50 would result in the sale of his stock 
to the odd-lot dealer at $49-7/8 per share. 

19/ It has been the practice of odd-lot dealers to charge to the buyer 
the taxes for which the dealer is liable as seller. 
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Many of the. securltles whIch are listed onthe NYSE are.also traded 
on one ,or more of.the seventeen re~ionalexchan~es. The largest volume 
of tradln~ in dually traded securities, however, occurs on the NYSE which 
has more members and. a .far ~reater volume of'buslness than any other ex- 
change. Consequently, the prices prevsilln~.In transactlons.conducted upon 
the~NYSE in dually traded securities carry conslderable,wel~ht i n  determln- 
in~ the,prlces of such securltlesin transactlons~upon the re~lonal exchanges, 
This is not always.true.in the.case of,every dually traded security, for 
there are a few. dually traded securities as to whlch-.the ~reater volume of 
tradin~ occurs on a regional exchange. At July 12, 1940, nine of the 
re~lonal exchanges 2_O0/ had provisions and.facilltles for the execution of 
transactions in dually traded securities based upon NYSE prices. On six 
of these nine exchanges, namely, the Boston, Chica~o, Cincinnati, Cleveland, 
Philadelphia and Pittsbur~h.~tock Exchanges, dual members ~!/ acted as odd- 
lot dealers or speciallsts'~/ In dual~, traded securities Or financed, through 
joint account, local members who handled the odd-10% books.2~/ in such se- 
curltles| ~4/ other books were handled by local members Independent of any 
affiliation with NYSE members, 

Round'lot executions on these 6 regional exchan@esIn dually traded 
securities differ fromthose.on the NYSE, dependln~ in each case upon the 
independence of the local market, the,rules of the reglonal exchange, and 
the practices of the dealer o n  the local floor, 2~5/ In some instances an 
independent auction market is maintained, although round-lot bids and offers 

• 20/ These nine re~lonal exchanges are the Boston, Chica~o, Cleveland, 
Cincinnati, Detroit, Los Angeles, Phlladelphia, Plttsbur~h and San 
Francisco Stock Exchanges. 

,[!/ A dual member actln~ as odd-lot dealer or specialist on a re~lonal ex- 
change in dually traded securltles Is.called a "dual odd-lot dealer or 
specialist". A local member actin~as odd-lot dealer or Specialist on 
a regional exchange is called a "local .odd-lot dealer or specialist." 

22/ On the Chlca~o Stock Exchange the functions of an odd-lot .dealer and 
specialist in any dually traded issue are combined in the same individ- 

ual, 

,23/ T h e  term "odd-lot book" m e a n s  the prlvile~e ~ranted bX t h e  ~overnin~ 
authorities of an exchange to a member thereof to be the odd-lot dealer 

in a specified stock on the floor of such exchange. 

24/ A major inducement to NYSE members in financin~ such local odd-lot 
dealers is to obtain the brokerage Oommlssions on the offsettln~ trans- 
actions executed on the NYSE for ~he Joint accottn%, The connection may 

also procure for such dual members additional business obtained by their 
affiliated local members from the public in secur).ties which are traded 
on the NYSE but are not traded on the affillated local members' regional 

exchange. 

2_5_/ A "round lot" on the regional exchange in duall# traded issues follows 
@enerally the unit of tradin~ prescribed for those issues by the NYSE 
except that on the Chica~o Stock ExchanSe it may be a tradin~ unit of 
~0 shares. In many local, issues the regional exchanges h~ve smaller 

units of round-lot trading. 
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tend to be made in the light of prevallln~ quotations on the NYSE, In other 
instances, the round-lot market iS mechanical, the price ,on thelre~ional ex- 
change bein~ determined by the NYSE tlcker. .~ ' 

The methods for executin~ odd-lot orders employed by these re~lonal 
exchanges are similar, in many important respects, to those employed for 
executions on the NYSE. ~n the case of dually traded securities, the es- 
sential dlfference is that, .in lieu of basin~ odd-lot executions upon the 
prevailin~ round-lotmarket, on ;th~ local exchange floor, they are. based upon 
the NYSE transactions as reported on the ticker tape of that ~xchan~e. To 
cite the example employed earlier, we may assume that a customer places an 
order in the office Df ~ member of a re,local exchange to buy 25 shares of 
X stock "at the market" and the, customer stlpulates that such execution is 
to be effected on the floor of the local exchange. The local exchanGe:mem- 
ber would transmlt such an order at ,once %0 the floor of the local exchange 
bY private wire, where it would be received,..by ~he registered odd-lot dealer 
in X Stock. ~6/ the odd-lot dealer Is required to accept all odd-lot orders 
tendered to him. Upon receipt, the order would be timelstamped but, unlike 
the NYSE procedure, It would not then immediately be eligible for execution. 
Instead, three minutes would have to elapsebefore theJorder could be re- 
~arded as eligible for execution. After three mlnutes had elapsed, the first 
roundilot transaction in X stock reported on the NYSE ticker tape would fix 
the price which the customer was to pay for the stock; If a price of $50 was 
reported on the tape, the customer would pay $50-1/8 per share. 2~/ 

Tradin% on the local exchanges in dually traded issues is facilitated 
b y  the existence on the floor of these exchanges of the New York "tape", 
which reports the current transactions on the NYSE floor. In addition, 
current quotations on theNew York market in these Issuesaremade avail- 

able to the dual odd-lot dealers or specialists through wlre and other direct 
arrangements for "flash" or continuous quotation services. 

The odd-lot dealers or specialists On the regional exchanges, like the 
odd-lot dealers on the NYSE, are faced with ,the necessity of keeping their 
lon~ and short positions within the bounds of what they feel is reasonable 
in terms of:market conditions, available capital, and other factors. It is~ 
therefore, essential for them also to resort to the round-lot market for 
offsettln~ transactions. The record Indleatesthat by far the lar~er portion 

26/ On some exchan%es, the odd-lot dealer receives the order directly wlthA 
out the intervention of an order clerk, while on other exchanges the ..... 
NYSE procedure is followed, whereby an order clerk transmits the order 
from a booth at the edge of the floor to the odd-lot dealer, ,'. 

12~/ No allowance is made here, for the vari~tions in this procedure which 
occur at market openings, when "tape lateness" is announced, or when 
the rules of the regional exchan~ permit executions based upon round- 
lot transactions e~'fected in the local market. 
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of such offsets are~madeon the NYSE slnce the.round-lot markets in dually • 

traded securlt~es on the re~lonal exchanges, are notsufflciently active 
eltherito take or furnish the securities necessary to enable the dealers 
to reduce their posltlons. If theseSodd-lot dealers or speclallsts are not 
NYSE members, they must pay non-member commission rates.28/ in connection 
with any offsettln~ transactions which are executed upon the~NYSE. When 
they are dual members, however, they ~re entitled to NYSE membens' commi.s- 

slon rates (which are subStantlally lower than non-member rates) and, con- 
sequently, pay substantially less for .effectuatln~ such offsettln~ transac- 
tions upon the,NYSE. :2~/ . 

We have, herelnabove, described the technical background underlyln~ 

the problems raised by the. Rule. As we .haveprevlously stated, we requested 
the NYSE to effect on Its.town behalf such chan~es in its Pule as may be 
necessary to make it clear that the. Ruleor.lts enforcement would not pre- 
vent any NYSE member .from.actln~ as an odd-lot dealer or specialist or other- 

wise dealin~ in dually traded securitles.upon any regional exchange of which 
he is a member. The NYSE has not ~ade the chan~es so requested. We shall 
now proceed to examine the effects to date and the fhture consequences:'of 
the Rule and the arguments ,advanced by the NYSE In Justlflcatlon of the Rule 
for the,.PUrpose.lof determlnln~, pursuant to Section 19 (b) of the. Act, whe- 
ther chan~es ~n the Rule are necessary or app~oprlate (i) for the~iprotectlon 
ofinvestors or (2) to insure fair administration of %he. NYSE. 

EFFECTS OF THE RULE 

i. 

The first question for decision is: are chan~es in the Rule necessary 
or appropriate for the protection of investors? 

Aside from the tradln~ conducted upon the re~lonal exchanges -- which 
are recognized bythe Act to be Instrumentalitles of.lnterstate commerce -- 
there is a!ar~e and constant flow of business across state lines between 
the exchanges ~nd their members and investors.. Transactions in dually 
traded issues constitute a substantial part of:all the trading.conducted 
upon the Bostbn, Chiea~o, Clnclnnati, Cleveland, Philadelphia and Pittsburgh 
Stock Exchanges and a very material portion of such transactions are or were, 
before July 12, 1940, bhe date when the Rule was announced, handled by dual 
members actin~ as o~d-lot dealers or specialists on those exchanges. 
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28_/ Article XVII of the NYSE Constitution prescribes the minimum rates of 

• commission which must be char~ed ~nd collec~ed by NYSE members who exe- 
cute orders on the NY.$E o.n behalf of non-members. This r~le will here- 
inafter" be called the "minlmuz commission rule", 

._29/ When, for example, a:local Cleveland member sells for his own account 
i00 shares of stock at .~25 per share on the NYSE floor through an NYSE 
member, the local member has to pay a commission of $15. When the stock 
is sold by a Cleveland member who is also an NYSE member, the so-called 
"clearance commission" applicable to his transaction is only $3.90. 
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On August  31,  1940, t he  l a s t  day befor~  t he  e f f e c t i v e  d a t e  o f  the  Rule ,  
t h e r e  were'. 249 d u a l l y  t r l d e d  I s s u e s  om the ~es~on .Exchange, 106 on the  " 
Chicago .Exchange, 13 on t h e  C i n c i n n a t i  Exchange,  .~8 on the  C l e v e l a n d  Ex° 
change ,  408 on t h e  P h i l a d e l p h i a  Exchange .and 64 on t h e  P l t t s b u r g h  Exchange.  - - . .  

The d u a l l y  t r a d e d  i s s u e s  o n  tNese  s i x  exchan~es  were handled by odd-~ot dealer~ ~0/ 
or s p e c i a l i s t s  who were d u a l  members, l o c a l ,  members f ~ a n c e d  by NYSE members 
l n  j . o l n t  accoun t , ,  or  p u r e l y  l o c a l  members. .  T h e : f o l l e w i n g  t a b l e  shews thee 
number o f  such o ~ d ~ l o t  d e a l e r s  o r , s p e c i a l i s t s  o n . t h e  d a t e s  i n d i c a t e d  and 
t h e : n u m b e r  o f  d u a l l y - t r a d e d  I s s u e s  h a n d l e d  r e s p e c t i v e l y  b y m e m b e r s  a f f i l i a t e d  
w i t h  NYSE members ~ /  a n d : b y  those  not  so a f f i l i a t e d :  

Exchan~,e 

Boston 
Chicago 
Cincinnati 
Cleveland 
Philadelphia 
Plttsbur%h 

Dat e 

12131140 
S/31/40 
7/12/4o 
7/12/4o 
7/12/40 
~/12140 

AFFILIATED WITH NOT A~PILIATED WITH 

No. of No. of 

Odd-lot No. of Odd-lot No. of 
Dealers Issues Dealers Issues 

NYSE MEMBERS 

14 (~') "S 9 
e 5~ 
:5 1 0  
1 11 
4 (*) ~'3 
4 20 

24 113 
(*,) 48 

3 2~ 
17 lOl 

(**)  25 

(*) ii of the dealers on the Boston Exchange and 2 of the dealers on the 
Philadelphia Exchangeare locai odd-lot dealers flnanced by NYSE members. 

(~)The record does not show the number of local odd-lot dealers In dually 
traded issues on these exchanges. 

..The record~shows what has already occurred.where the Rule was put Into 
effect and what has happened In anticipation of the effectiveness of the 
Rule as well as wha~ may be expected to follow If the temporary exemptions 
granted by the NYSE are revoked and the Rule is made fully effective. It 
reveals that the 8dual member firms who were acting as.oddLlot dealers.on 
the Chlca~o Exchange in 57 dually traded issues were not permitted by that 
exchange to avail themselves of the temporary, exemptions, ~/ and that these 
firms have already relinquished their dual odd-lot books in these securities. 
Only local members could replace them, However, due to the capital req~uire- 
ments necessary to obtain an appolntment: from the chlca~o Exchange to conduct 
an odd-lot Business, a substantial portion of the local Chlca~o members were 
not eligible for appointment. 

50/ In some of the dually traded issues there are no octd-lot dealers. 

51/ The term "affiliated with NYSE members" is used here broadly to cover 
both dual members and local members financed by NYSE members. 

~2/ The Chicago Stock Exchang e considered i t  In Its interest to refuse to 
allow its dual odd-lot dealers and specialists to apply for temporary 
exemptions from the Rule. 
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Moreover, the c a p i t a l  O f t h o s e . . l o c a t  members--whowere appGi d to  conduct 
--.the. oddTlot,b~oks In dually traded lssues.whlch were relinquished, by the . 
dual-member firms constitutes only about, lO~.of:their.predecessors-', capltai. 
I t  •appear s. ~ r t h e r . t h a t  one of the  dual.member.firms~ Paul H. Dav i s& Co~, 
was,.0n.July 12, 1940, the.odd-lot dealer .or sp, ecia!Is~in 29 dual!y~traded 
s e c u r i t i e s  and also. the general  odd-!'ot .dealer  ~ /  in 114 loca.1 s e c u r i t i e s .  
According to the test!mon ~ of Ralph Davis, a partne r of thls firm,:the en- 
t!re book was being operated at. a "~ood" profit, and...the 29 duall~ traded 
s e c u r i t i e s ,  which were ~ore a c t i v e . t h a n  %he. local ,  s e c u r i t i e s ,  con t r i bu t ed  
about 7~ of the flrmWs profits. Even %houah the firm.dropped its odd-lot 
books in the 29 dually.traded securities on September I, 1940, in Compliance 
with the Rule, it has had to maintain about-the same overhead as before in 
order that Its trading in the I14 local stocks might be servloed adequately. 
The result has been a decllne in trading profits~ in fact',~for December, 
1940, the firm suffered a loss in the operation of its books. If the 
operation of these local books continues to be unpro£itab!e , Ralph Davis 
testified, It is doubtful whether the flrm will remalnin ~he-odd-lot 'bus- 
iness. Thus, as a result of its relinquishment of the .QddT[0t books in 29 
dually traded securities as required by the Rule, the Davis" firm may be 
forced %o discontinue service on the 114 local odd-lot books which it now 
handles. 

On the Boston Exchange, in anticipation of the effectiveness of the 
Rule, the books of certain dual members were dropped and reallocated to 
local members. However, as of the time of the hearln%, 6 odd-lot hooks 
.in dually traded issues on %hatexchanae had notbeen taken up and no local 
members had been found who were willing and able to take them. The three 
dual member firms which operated odd-lot books on the Cincinnati Exchange 
relinquished their odd-lot books in ten dually traded securities shortly 
after it became known that the Rule was to be invoked. The Board of Trus- 
tees of that Exchange was able to find only one local dealer ~o take over 

these books. This dealer, accordin~ to the testimony of the president of 
the exchange, had.a, total capital of onl~ ~8, OOO available for the .busineSs. 
Presco t t  & Co.,the only odd-lot dealer affected .by %heRule on the Cleve- 
land Exchange, gave up ~tS odd-lot.books in ii dually;traded issues. As 
a result of the read4ustment that took place, four of %hess issues are no 
longer handled by odd-lot dealers. As yet.there has been no reallocatlon 
of the odd-lot books in dually traded securities on,the.,Pittsbur%h Ex- 
change since the persons there affected by the Rule are 0peratin~ under 
temporary exemptions. The four dual odd-lot dealers on the Philadelphla 
Exchange who operated the books in 25 dually traded issues, applied for 
exemptions from the Rule. As of January 1941, there, was no ohan~e in the 
handling of these books. 

, ~ , , , ,,,, ,, , ,, , L. ,J, , -- -, 

55/ A "general odd-lot dealer" on the Chicago Stock Exchange is a person 
who is requlred to ~Ive odd-lot executions.on all non-dually traded 
issues on the exchange. ~ .' 
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In summary, the :Rule, evenunder limited application, has already". 
had dIsrupt[n~ effects on-the operation of the:odd-lot books in dually.. 
traded issues on the regional exchanges. The recordevldences.that 
enforcement of the Rule" As llkely to result An (i) the further loss of 
odd-lot books in dually traded Issues on the Boston, Cleveland and ' 

Pittsburgh Exchanges, (2) the reallocatlon of such odd-lot books on the 
Cincinnati and Plt tsbur~h:Stock Exchanges to local members with more 
limited capital resources, and (3) %he placing An Jeopardy of odd-lot 
books in some or all .of 114 local issues on the. Chicago Stock Exchange. 

The effects which have followed a limited.application of the.Rule 
portend more serlous~9on#.equgnses~In.~ke future, should the Rule become 
fully effectlve. ~ ~ !  member firms have.more capltal 
and far ~reater resources .than ar.~ available to local member firms.. If 
the Rule should become fully effectlve,:'ail of these dual member firms 

,'I ' " 

w i l l  be p r e c l u d e d " f r o m  a e t i n ~  as  o d d - l o t  d e a l e r s  o r  s p e c i a l i s t s  o r  o t h e r -  
wise publlcly dealing for their own account in any dually traded securities 
on the regional exchanges. Various representatives of the regional ex- 
changes testified eoncernin~ the' serious effects which can be expected to 
follow An.the futu@e, 34/ if enforcement of the Rule is permitted. 

The president of the Boston Exchange estlmated that if the Rule 
became effectlve, a~minimum of ~5% of all dually traded issues, or about 
50 in number, would be without an odd-lot dealer_on the Boston Exchange. 
The firm of Proctor & Cook, dual members of the Boston Exchange, finances 
the oddilot books in 21 dually traded securities. George N. Proctor, the 
firm's partner who has operated the odd-lot books on the Boston floor for 
many years, testlfled that if the Rule: is enforced, hls firm would not be 
willing to continue in the odd-lot business. Harry W. Besse, an odd-lot 
dealer of long experience on the Boston Exchange and associated with 
.Draper, Sears & Co., dual members, indicated that if he wlthdrew from that 
flrm, as required by the Rule, in order to operate independently as an 
odd-lot dealer, he would have to relinquish some of the books whlch his 
present association enables hAm to handle. Malcolm Amsden, Walter J~ 
Brown and Ray E. Southgate, local odd-lot dealers in Joint account wi,th 

C o u n s e l  f o r  the  NYSE has  O b j e c t e d t O .  t h e  t r i a l  e x a m i n e r ' s  a d m i s s i o n  ' 
of testimony b y  representatives of the regional exchanges re~arding 
the probable consequences of enforcement of the Rule. We overrule ~', 
this objection because we believe that in this type of proceeding 
thetestlmony of persons • qualified as experts with respect to the 
probable effects of the Rule Is competent opinion evidence. See VII 
Wi~more, Ev%dence (3ded. 1940) §~ 1918-1923, 1976. See also 0~ 
Cotton N%~Is. Inc. v, Mdmi,is~rator, 5 1 2  U.S. 126 (1941) and John 
Be.e ~ So.s, I.¢. v. FedersZ ?redo Commissio., 299 Fed. 468 (C.C.A. 
2d 1924) where the Circuit Court said at pa~e 471: 

"We a r e  o f  o p i n i o n  t h a t  e v i d e n c e  o r  t e s t i m o n y ,  even  
t h o u g h  l e g a l l y  i n c o m p e t e n t ,  i f  o f  t h e  k i n d  t h a t  
usually affects falr-minded men in the conduct of 
their daily and more Important affairs, should be 
received and constderedl . . . " 

. . . . . . .  t" 
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NYSE members in 21 dually traded securities, stated In substance that 
if the Rule compelled the withdrawal 0f such financial assistance, they 
would not have the resources necessary to continu e to operate their 
6~oks. 

On %he Chicago Stock Exchange, where no temporary exemptions were 
obtained, ~/ certain effects of the Rule have ;already been observed. 
According to the testimony of Arthur M. Betts,:Chalrman of the Board of 
Governors of the Chlca~o stock Exchange, the round-lot markets on that 
exchange in certain of the dually traded issues have become thinner since 
September I; 1940, because the local odd-lot dealers and specialists 
appointed after September i, 1940, have been unwilling or unable to take 
as much stock for their own account as their predecessors, the dual odd- 
lot dealers. If this dryln~ up of the Chlca~o round-lot market in dually 
traded issues contlnues, It may jeopardize the Chlca%o markets in local 
issues. . .  

Enforcement of the Rule would requlredual odd-lot dealers on the 
Pittsburgh Exchange to relinquish %heir books in 20 dually traded issues. 
It was testified that the Pittsburgh Exchah%e, anticipating this con- 
tln%ency, was having considerable difficulty in finding persons with 
adequate capital to ~ake over the odd-lO t books in the event they must 
be dropped by the dual member firms. It seems that only one local member 
has indicated a willin%ness to operate some of these books and he is in- 
active on the Exchange at the present tlme. Even if all of the oddrlot 
books in dually traded Issues now~handled<by dual members on the Cin- 
cinnati and Pittsburgh Stock Exchan%es Should bereallocatedto local 
members, detriment to these exchanges would result since the local members' 
capital resources are relatlvely very limited. Finally, the 4 dual odd- 
lot dealers who now operate under temporary exemptions on the Philadelphia 
Exchange will be obliged to ~ive up thelr books in 25 dually traded issues. 

If the Rule should become fully effective, the volume of%radln~ on 
the Boston Stock Exchange would be perceptibly reduced, since, accordin~ 
to the estimates of the president of that exchange, the odd-lot books in 
about ~0 issues would be dropped. Such reduction in volume of tradln8 
would in turn affect the earnln~s Of the exchange derived from the operation 
of its clearin~ house-earnings which are important to the well-beln~ and 
continuance of the exchange. For similar reasons, loSS of tradln~ volume 
and the harm resulting from such loss Would be in stor~, also, for the 
other regional exchanges. Representatives of the Pittsburgh and Cincinnati 
Exchanges expressed fear that the'Rule was a threat to the very existence 
of those exchanges. In brief; the evidence shows that enforcement of the 
Rule is likely to resu!t in Irreparable d~na~e to the local exchanges. 

5~/ See footnote 32, suprs. 79 Oflthe 300 members of the Chica~o 
Exchange were also members of the NYSE. 
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If the markets in securltles traded upon the re~lonal exchanges become 
seriously Impalred, dellstin~s are likely to occur both In local and dually 
traded issues , fewer brokers and dealers will seek membershlps on the 
regional exchanges and the ~eneral effect will be a weakenln~ not only of 
the exlstln~ regional exchange system but also of the brokers', dealers', 
and bankers' facilltles with which the exchanges are functlonZlly interlocked. 

.Furthermore, deleterious economic consequences to trade and industry, par- 
tlcularly to ~rowln~ industries located In areas surroundln~ the regional 
exchan@es , can be expected to ensue. For many years the regional exchanges 
and the market facilities which they maintain have been important factors 
in the financial lives of their communities. ~6/ They have lent vitality 
to such communities by facilitating the financln ~ of local enterprises and 
by providin~ a seasonln~ mechanism for the security issues of expandin~ 
companies, thus asslstlng them to attain financial stability. If, as a 
result of enforcement of the R~le, these important functions now performed 
by the regional exchanges are materially impaired, the natlon's trade and 
industry would beadversely affected. 

In view of the fore~oin~ discussion, the harm which investors would 
suffer from enforcement of the Rule needs little elaboration. The investor 
as well as the public at large, is deeply concerned wlth an$ injury which 
the existin~ re~lonal exchange syste m may suffer~ he is equally concerned with 
the effect of such injury upon trade and industry. ~/ If the regional mar- 
kets In dually traded issues are destroyed or materially decreased, the 
public investor who wishes to buy or sell such securities will have to trade 
on the NYSE and pay the hl~her costs ~8/ attendin~ such transactlons. Even 
if the issues affected by the E~le continue to be traded on the regional ex- 
chan@es, the customer can expect slower deliveries and poorer service in 
many cases, The debilitation of regional exchange services In dually traded 
issues will also permeate their tradln~ services In local issues as well. 
The investor may therefore be faced wlth the alternative of tradin~ only In 

• : . . . . .  ;' 

~6_/ The Phlladelphla S~ock Exchange was or~anlzed in I~190, two years before 
the NYSE, the Boston Stock Exchange In 1834, the Chica~o Stock Exchange 
in 1882, the Cincinnati Stock Exchange in 1889, the Pittsbur~,h Stock 
Exchange in 1894 and the Cleveland Stock Exchange In 1900. 

~ /  Cf. Section 2 of the Act: 

"For the reasons hereinafter enumerated , transactions in securi- 
ties as commonly conducted upon securities exchanges and over- 
the-counter markets are affected wlth a national public interest 

"(i) Such transactions (a) are carried on In large volume 
by the public ~eneraliy * * • (~) involve in large 
part the ,securitles of issuers en~a@e~ In interstate 
commerce; (d) involve the use of credit, directly 
affect the f lnancla~ of trade, industry, and transporta- 
tlon in interstate commerce ~ • ~" 

~8/ E.~., the New York stock sales and transfer tax, l~igher mailing char~es. 

5 
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the centralized market located in New York or ~n the over-the-counter market. 

To_the extent that the re~lonal exchange markets are impaired as a result 
of the--Rule and tradln~ in issues now registered upon the exchanges shifts 
to the over-the-counter market, the investor will be deprived of the bene- 

fits of exchange tradln~ ~nd listing. ~/ 

The NYSE asserts that no serious consequences will ensue if the Rule 

is made fully effective because, it claims, all or substantlally all of the 
odd-lot business now beln~ done on the regional exchanges in dually traded 
securities will be handled by local members. In support of its argument 

the NYSE points to the fact that on July 12, 1940, when the Rule was published, 

a large number of the odd-lot dealers in dually traded issues (on the Chlcm~o, 

Boston, Pittsburgh, Cincinnati, Cleveland and Philadelphia stock Exchanges) 
were local members with no NYSE affiliations and, further, that on the Other 

Ii registered regional exchanges (which, on July 12, 1940 , had no dual odd- 
lot dealers) all o'f the odd-lot business was conducted by local members. 

The fact remains, however, that a substantial number of odd-lot ' dealers 

in dually traded securities on the 6 regional exchanges named above were 

also NYSE members or were financed by NYSE members and that these dual odd- 

lot dealers handled nearly as many dually traded issues as did the local 
members. It is important that the subst.antial service rendered to the pub- 

lic investor by these dual odd-lot dealers should not be unduly or unneces- 

sarily impaired. It is of course truethat on July 12, !940 th~L.e were no 
dual odd-lot dealers on II of the re~istered re~iona! exchanges, but the 
volume of tradin ~ in dually traded issues on nearly every one of these II ex- 

changes is relatively slight and the record shows that only 3 of these 11 
have regular facilities for odd-lot trading. Hence, the application of the 
Rule to these exchan{es is not significant. The fact that the odd-lot books 
in many dually traded securities are handled by local members affords no 
basis for the contentionthat local members could or would take up the 

~/ The Securities Ex6han~e ACt of 1934 provides substantial advantages to 
investors with respect to securitles listed on a national securities 
exchange. We mention only a few. For example, Sgctlons 7 and 8 of 
the Act deal with mar~in requirements and the use of credit by members , 
brokers and dealers. Both sections seek to prevent the excessive use 

of credit in securities transactions on the exchange and thereby to 

achieve a ~reater measure of security for the investor-customer's prop- 
erty. Section 9 affords protection a~ainst manipulative, deceptive, 

or other fraudulent practices. Under Sections 12 (a) and 13 (a) the 
issuer of registered securities must file up-to-date information which 
discloses financial facts necessary to make an informed jud~meht as to 
the value of such securities. Section 14 (a) prohibits the solicita- 
tion of corporate proxies in contravention of such rules as the Commis- 
sion prescribes, in the interest of security holders. The Commission's 
proxy rules seek to make possible intelli~ent corporate suffrage. 
Finally, Sectfon 16 requires disclosure of securlties:transactions by 
corporate insiders and controls their profits inthese transactions, 
thereby deterrln~ the use of insider's information in a manner detri- 
mental to the public investor. 
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large number of odd-lot bookswhlch would require appointments if the Rule 
is permitted to become• fully effective. There is no indication in the record 
that the local members are..capable of takln~ up these books, and there is 

ample testimony to the contrary. 
• , .. 

It seems clear to us that the NYSE contention that the Rule will have 
no serious .consequences is refuted by the record..40/ The proof shows 
clearly that the Rule, unless it is chan~ed, will cause serious harm to.. in-. 
vestors. Accordingly, we determine that chan~es .in the Rule are necessary 

and appropriate for the protection of investors. 
2.' 

The second question for decision is: Are chan~es in the Rule necessary 

or appropriate to insure fair administration, of the NYSE? 
f x 

Under the terms of.the Rule, if: a dual member exercises his right to 
act as odd-lot dealer or specialist in dually traded securities upon any 
regional exchange of which he is .lawfully a member, he does so under pain 
of expulsion or suspension from the NYSE.. Since. a NYSE membership is. deemed 
more valuable than the right to act as a dealer in dually-traded securities 

on any other exchange, it is clear: that the dual member who en~a~es in dual 
trading will, if he must make the cholve, retain his NYSE membership and 
relinquish his right, as a member of another exchange, to act as odd-lot 
dealer or specialist in dually traded securities upon such other exchange. 
Therefore, if the Rule is en~brce d, the Immediate.consequence will be that 
all dual members who are engaged in dual tradin~ will cease acting as odd- 
lot dealers or specialists in dually traded securities on regional exchanges: 
and will be prevented from financln~ local members in joint account even 
though such dual members are as fully and lawfully members of those exchanges 
as of the NYSE and even though such dually traded securities are as lawfully 
traded on the regional exchanges as on the NYSE.. Thus, .the NYSE is not 
merely $overning the conduct of its members on its own exchange; it is at- 
tempting, by means 'of the Rule, to govern their conduct as".members of other 

exchanges. 

The term "fair administration" isnot defined in the Act. Consequently, 
we have examined other portions of the Act and have looked to the purposes 
and legislative history of the Act for aid in construin~ "fair administra- 
tion" as used in Section 19 (b). 41/ 

~0/ The additional argument has been made, with reference to the odd-lot 
books which have already been relinquished as a result of the Rule, that 
the loss of income to odd-lot dealers who operated these books Is tri- 
vial since the securities involved are low-priced stocks having little 
tradln~ activity on the regional exchanges. This is true, but It. over- 
looks the loss of tradin~ service to public.investors in such securities 
on the regional exchanges. 

41/  Cf. U . S . v .  D ickerson ,  310 ' [ .S .  594, 562 (1940);  ( I . S . v .  American 
Truck ing  A s s o c i a t i o n s ,  310 U.S. 554, 543-944 (1940) ;  S e c u r i t i e s  and 
Exchange Commission v. Un iversa l  Se rv i ce  A s s ' n  e t  am., 106 ~'. (2d) 
232, 237 (C.C.A. 7 t h ,  1939);  S e c u r i t i e s  and Exchange Commission v. 
A s s o c i a t e d  Gas and E l e c t r i c  Co. e t  a t . ,  99 F. (2d) 795, 797-790 
(C.C.A. 2d, 1 9 3 8 ) ,  

~ ' " ~ . ~  .~_ ..?,~ . . . . .  

', : , . . *, 
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It should be noted, first, that the regional exchanges, as well as the 
NYSE, are recognized by the Act to be instrumentalities of interstate commerce, 
second, that Congress has found that transactions in securities as commonly 
conducted upon securities exchanges "constitute an important part of the cur- 
rent of interstate commerce", third, that such transactions "directly affect 
the financing of trade, Industry, and transportation in interstate commerce" 
and the "volume of interstate commerce" and, finally, that one of the declared 
purposes of the regulation provided by the Act is "to protect Interstate com- 
merce". 4.2/ It should be noted also that Congress has given expression to the 
policy of fostering competition among exchanges and of keepin~ such competition 
fair. 

Bearing in mind t h e  le~islatlve Intent to make regulation and control un- 
der the Act "reasonably complete and effective" in order to effectuate the pur- 
poses of the Act (Section 2: of the Act), it is clear that, in determining 
whether changes in the Rule are necessary or appropriate to insure fair admin- 
istration of the NYSK, we should consider not merely the effects of the Rule 
upon the NYSE and its members but also the effects which enforcement of the 
Rule is likely to have upon the regional exchanges and their members, upon 
trade and industry in the areas served by those exchanges, and upon competition 
between the NYSE and the other exchanges. 

We have previously described the probable consequences of the Rule upon 
the regional exchanges and upon trade and industry in the areas served by those 
exchanges. 44_/ 

An adequate consideration of these effects shows that enforcement of the 
Rule is likely to imped~ the functioning of important instrumentalities of in- 
terstate commerce and to curtail or materially impair an important segment of 
the existing channels for the distribution and marketing, in interstate com~ 
merce, of dually traded securities. It seems to us, therefore, that the Rule 
would operate as an unreasonable and unjustified restraint upon interstate 
commerce and that enforcement of the Rule would violate one of the basic pur- 
poses of regulation under the Act, a purpose which is closely related to t h e  

~ /  See S e c t i o n  2 o f  t h e  A c t .  

4~/  The reports of the Senate Committee on Banking and Currency and the House 
Committee on Interstate and Foreign Commerce accompanying the amendments 
to Section 12 (f) of the Act which were enacted in 1936 (Sen. Rap. No. i~39, 
74th Con~., 2d Seas., p. 3: H.R. Rap. No. 2601, ~4th Cong., 2d Seas., p. 4) 
expressly state that the amendments represent an endeavor by Con%tess to 

" . . . c r e a t e  a f a i r  f i e l d  o f  c o m p e t i t i o n  among exchanges  and be tween  
exchanges  as a group and t h e  o v e r - t h e - c o u n t e r  m a r k e t s  and t o  a l l o w  
each  t ~ e  o f  m a r k e t  t o  d e v e l o p  In a c c o r d a n c e  w i t h  i t s  n a t u r a l  ~en ius  and 
consistently with the public Interest." 

4 4 /  See supra. 

- -  ° 
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p u b l i c  p o l i c y r e ~ a r d i n ~  u n r e a s o n a b l e  r e s t r a i n t s  and the  main tenance  o f  f a i r  
c o m p e t i t i o n  as d e c l a r e d  by Congress  in  the  Sherman Act , .  t~e  Clayton  Act and 
the Federal •Trade Commission Act. 4~/ Moreover, aithou~h it is claimed by the 
NYSE that the Rule. is aimed at "unfair competltion" between dual 'members and 

, , ,, , , , , , ,, , ..... , , , _ 

4.5_/ Cf. Eastern S~'ates Netai l  Lumber Deale-rst Assocsa t i e .  v. United States, 
254 U.S, 600 (1914), . in which an action was brought by the United States 
under the Sherman Act for all injunction a~ainst certain alle~ed comblna- 
tions of retail lumber dealers, which, it was alle~ed, had entered into a 
conspiracy %0 prevent wholesale dealers from sellln~ directly tO consumers 
of lumber. The defendants adopted the method of distrlbutln~, to their 
members, reports llstlm~ the names and addresses of wholesale ~ dealers who 
sold directly to consumers. • Members were requested to report any instances 
they knew of wholesale dealers soliciting, quotln~, or sellln~ directly to 
consumers. The circulation of •such information amon~, retailers had and 
was In~ended to have the effect o£ causin~ such retailers to withhold their 
patrona%e from the concerns listed. The Supreme Court, in afflrmln~ the 
d e c r e e  o f  the  D i s t r A c t  Cour t ,  s a i d ,  a t  pa~e 614: . 

"A retail dealer has the unquestioned rl~ht to stop dealin~ with a 
wholesaler for reasons sufficient to himself, and may do so because 
he thinks such dealer is actln~ unfairly in tryin~ to undermine 
his trade. 

• ~ ~ ~ ~ ~ 

'"~hen the ~tailer ~oes beyond' his Personal right, and, conspirin~ and 
combinln~ with others of like purpose, seeks to obstruct the free 
course of interstate trade and commerce and to unduly suppress com- 
petition by placln~ obnoxious wholesale dealers under the coercive 
influence of a condemnatory report circulated amon~ others, actual 
or possible customers of, the offenders, he exceeds his lawful rights, 
and.such action brln~s him and %hose actln~ with him within the con- 
demnatlon, of.the act of Congress, and the District Cour& was right .. 
in so holding." 

e l . ,  a ! so  , Dr."Hiles  14edica~ Co. v. Park & Sons Co., 220 U.S . .5~3  ( i911) ,  
where M r . J u s t i c e  Hu~hes. ( i n  answer to  the  argument  t h a t ,  because  a.manu- 
facturermay make and sell, or-not, as he chooses, he may affix conditions 
as to the prices at whichpurchasers may dispose of the article) said, at 
pa~es 404-406: 

"But because a manufacturer is not bound to make or sellp Atdoes 
not follow.that in case of sales actually made bemay impose upon 
purchasers every sort of res%rtctlon. Thus a ~enersl restra lnt 
Upon alienation is ordlnarll~ invalid.. 

"WIZh respect to contracts In restraint of trade, the earlier dec- 
trine of the common law has been substantlally modified in adapta- 
tion %0 modern conditions. ~ But the publlc interest is still the 
first conslderation°i To sustain the restralnt, it must be found to 
be reasonable both with respect to the public and to the parties 
and that It is limited to wha~ ~IS fairly necessary, in the circum- 
stances of the particula r case, for the protection of the cov- 

enantee. Otherwise restraints o/ trade are void as a~alnst public 
policy,!' 

. ;, p 
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~ther members of the NYSE, i£ seems to us that enf0reemcnt of the Rule would 
i~self constitute unfair competIZion and ~therefore not fair admlnistratlon. ' 
This will be clearer after we have discussed the arguments advanced by the 
NYSE in Justification of its Rule.[ , :' 

The NYSE Contends that the Rule is a measure'designed for the purpose 
of preventin~ ~ NYSE member, who is also"a member of a regional exchange, from 
en~a~in~ In a type of transaction, in connection with his offsettln~ transac- 
tlons, 4_6/whereby he "unfairly competes with his fellow ['NYSE] members" by 

enablln~ "non-members of the NYSE to avall themselves of the floor of the NYSE 
without payin~ the minimum nonlmember commission required by the Constltutlon 
of the NYSE" (Reply brief of the NYSE, pa~e 8; NYSE requested flndln~ 24). 

At the hearln~ herein, the NYSE submitted an exhibit, Exhibit H, purportln~ 
to describe a series of three transactions which, accordln~ to counsel for 
the NYSE, furnish "an elementary mathematical illustration" of how certain 
transactions effeeted by the dual member result in evasion of the NYSE minimum 
commission rule. 

/ In each of the three transactions described in the exhibit, a, round lot 

involved, In the first trans- shares of dually traded no par stock is lOO 

~/ action, a local member places an •order with a~ NYSE c0mmiss~on house for the 
purchase of i00 shares on the NYSE. It iS assumed that the price on the NYSE 

is ~50 per share° In the second transaction, the local member, instead of 
bu}zin~ through a •broker on the NYSE, buys lO0 shares of the same stock on his 
local exchange from a dual member dealin~ for hls own accoun#, in this steeR. 
in this transaction, it is assumed that the dual member sells the stock at a 

price of 50-1/8. In the third transaction, which is related to the second, it 
is assumed: that the price on the NYSE is still $50 per share and that the dual 

member offsets his sale to the local member, by buyin~ i00 shares of the stock 

on the NYSE at that price., In the £irst transaction, the NYSE commission 

house collects from the local member the mlnlmum non-member commlss~on which, 
in this case, amounts to @18. Since the price of the stock on the NYSE is 
@~0 per share, the total cost to the local member iS 85,O18. In the second 
transaction, the local member pays no commission since he buys directly on the~ 
local exchange from a dual member dealln~ for his own account. In thls trans- 
action, therefore, the total Cost to the local member is ~5,012.50. In the 
third transaction (the offsettln~ transaction), the dual member buys I00 

shares of the same stock on the NYSE at $50 per share, the price assumed 
to be still preva~lln~ on that exchan~eo The dual member pays a total of only 
~.5,000 for these IO0 shares, since as a member of the NYSE he is not required 
to pay the non-member commission.- After payi'n~ the ~ederal tax of@6 on the 
transfer of the lO0 shares which he has prev!ousl ~ sold for 85,012.50, the 
dual member's profit as a result of these • two transactions is #6.50o 
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~ 6 /  As we have prevlously pointed out (suPra), a dual member actin~ as odd-lot 
• dealer or specialist in dually traded securltles on a regional exchange 
often sells or buys round lots of such securities .on the NYSE in order to 
offset a lon~ or short positio n which he may have acquired as a result of 
his tradin~ on the regional exchange. As a member of the NYSE, he can 
effect such 0ffsettln~ transactions upon the NYSE. Without pa~,In~ the 
rates of commission prescribed by the NYSE minimum commission rule for non- 
member transactions. 

.,-,i ..,,,~. ,• ~.,~ , . 
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Counsel for the NYSE claims that the problem to which the Rule is 
directed is the alle~ed evaslon of the N~SE minimum commisslon rule in 
respect of all offsettln~ transactions on the NYSE (i.e., the thlrd type 
of transaction illustrated in Exhibit H) arlsin~ out of dealer transactions 
on regional exchanges by dual members (i.e., the second type of transaction 

illustrated in Exhibit H). The problem exists, the NZSE claims, irrespec- 
tive of whether these transactions are round-lot or odd-lottransactlons 
or whether the local member is actin~ as principal for his own account or 
as a~ent for the account of a customer. 

To illustrate, when the local member, deailn~ for his own account, 
buys sn odd lot of dually traded securlties on the regional exchange from 

a dual odd-lot dealer, he pays the prevailin% NYSE round-lot market price, 
the odd-lot differential of I/8 Of a point, and, in some cases, the member 
commission prescribed by the regional exchan%e. On the other hand, if he 

bought the odd lot on the NYSE through a NYSE commisslon house, he would 
have to pay the minimum non-member commission prescribed by the NYSE in 
addition to the prevailin~ NYSE round-lot market price and the odd-lot 
differential of 1/8 of a point. The member commission on the regional 
exchan%e is much lower than the non-member commission on the NYSE. Hence, 
the NYSE contends, there is an incentive to the local member to deal with 
the dual odd-lot dealer on the regional exchange rather than with the NYSE 
commission house, and the NYSE commission house loses a possible commis- 
sion on such business. 

When the local member acts as a broker for the account of a customer, 

he is said to have a similar incentive to place his orders on the regional 
exchange wlth the dual odd-lot dealer or specialist. When, for instance, 

a customer places an order wlth a local member for the.purchase or .sale of 
a round lot of a dually traded Issue, t~e local member can execute the trans- 
action either on the regional exchange or on the NYSE, in which case he must 

pay a full non-member commission. In that case he will make no net commis- 
sion on the transaction since he must pass on to the NYSE commission house 
the commission which he receives from his customer. However, if the local 
member canexecute the order on the regional exchange by buyln~ from or 
sellln~ to a dual member, he retains the commission paid to him by his cus- 
tomer. Simllarly, if a customer places an order with a local member to 
purchase or sell an odd lot of a dually traded issue, the local member can 
effect this transaction either on the regional exchange or on the NYSE. If 
he transacts the business on the regional exchange, through a dual odd-lot 
dealer, he will earn a commission on the transaction, since he will charge 
the customer a prescribed commission in addition to the cost of the stock. 
If, however, the local member transacts the business on the NYSE, he will 
be char~ed the non-member commission prescribed by the NYSE. The commission 
which the local member char~es to the customer in this transaction is not 
retained by him for he must, in turn, pay the commission to the NYSE member 
for effectin~ the transaction. Thus, if the local member can execute the 
order on the rational exchange, he retains the commission paid to him by 
his customer. But if he must execute the order on the NYSE, he must pass 

the commission on to.a NYSE commission house. 

S3AIM08V ]VNOIIVN 3HI iV O]Ofl(30~d3~ 
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At this point, a few comments on Exhibit H are appropriate. In the 
first place, t h e  NYSS furnlshed.~no proof of the occurrence of any specific 
transactions such as are described in Exhibit H and no evidence was ,furnish- 
ed as to the frequency of such transactions. It was testified merely that 
the Stott Committee 4~/ believed that the alle@ed practice which .these trans- 
actions are intended to illustrate could and did take place. 

Furthermore, it was assumed, that the dual member, in the second trans- 
action described in Exhibit H, sold the stock to the local member at a price 

of 90-I/8. Since a round lot.transactlon is .descrlbed, it is obvious that- 
the 1/8 of a point which represents the difference between the prevailin~ 
price on the NYSE and the price char~ed, on the re~lonal exchange by the dual 
member is not the i/8 differential which is applicable to odd-lot transac. 
tlons. ~ather, it represents the minimum ,unit of price quotation and it 
can be shown that the NYSE argument fells, unless the dual member and the 
local member, in this transaction, a~ree upon a price which is precisely 1/8 
of a point hl~her than the prlce, prevailln~ on the NYSE. If the price were 
exactly the same as that prevailln~ on the NYSE, the dual member would not 
enter into the transaction, under the circumstances assumed in Exhibit H, 
since he would suffer a loss if he sold the stock to the local member.at 
$50 per. share, paid ~50 per share in the offaettln~ transaction ~nd, in 
addition, ~Jd the Federal tax on the sale to the local member. On the 
other hand, there.would be no incentive for the local member to buy on the 

re~ional exchange at a price of 50-1/4 or more, since the over-all cost of 
the purchase would, in that case, exceed the total cost of effectin~ the 
transaction on the NYSE, even includin~ the N[SE ,~on-member commission. 
Furthermore, if the local member were willin~ to pay 90-1/4 or more, it 

would be possible for the dual member to make a profit in an amount ~reater 
than the minimum non-member commisslon,.in which case the NYSE has stated 
that it has.no objection to the practice, Still, although it is clear that 
a.~price of precisely ~0-I/8 in the, second "transaction is essential to the 
NYSE argument, no proof has been presented of the occurrence of any such 
specific.transactlons ,or of the frequency of such transactions. 

It is also clear that the "unfair competition", of which the NYSE 
speaks, has no reference to that type of competition which might exist if 
the public customer could buy stock on a re~ional exchange at a better price 
than he Could buy the same stock at the same time on the NYSE. For, whoa a 
public customer places an order on a re~lonal exchange for the purchase or 
sale of a dually traded security, he must pay .the minimum non-member com- 
mission prescribed by the re~ional exchange for the execution of hls~:order. 
That minimum commlssion, with few exceptions, is equlvalen% tO the;mlnlmum 
non-member commission prescrlbed by the NYSE and the record shows that a 
public customer tradln~ on a re~lonal exchange, whether h~places his order 
with a local member, actln~ as broker, or with a dual odd-lot dealer or 
specialist, 48/ must.pay a fh/ll non-member-commisslon equal in amount to 

. . .  I: 

~ I  see ~.~r~. 

48/ Some of the. re~ional exchanges have constitutional provlslons or rules 
r e q u l r l n ~  t h a t  c e r t a i n  o r d e r s  e x e c u t e d  ~ y  m e m b e r s  a s ~ r i n c t p a l s  m u s t  be 
e x e c u t e d  i n  s u c h  f a s h i o n  t h a t  . t h e . , p r i c e  r e f l e c t s  an  a m o u n t  . e q u i v a l e n t  t o  
the full non-member commission of the,partlcular exchange. 
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that which he would have to pay on the NYSE. Consequently, the practice 
at which the NYSE }~ule is alle~edly aimed could:not posslbly:constltute 
"unfair COmpetition" in the sense that publlc customers :are induced to 
trade on a re$1onal exchanSe, rather than on ~he NYSE by an offer of better 
price terms on the regional exchange. 142/ 

We are not.persuaded that the practice Illustrated:by the type of 
transactions, contained in Exhibit H constitutes, "unfair competition" as 
claimed• by the NYSE. Exhlbit H and: the NYSE arguments based thereon.shgw 
that the basic purpose of the:~ule is to effect a chan~e in the methods 
of tradln~ on .the regional exchanges so that transactions like: the second 
and third transactions described in Exhlbit H .will be eliminated to the 
end that some_of the buslness now conducted on the regional exchanges will 
be diverted to the NYSE for. the benefit of those members of the NYSE, not 
en~a~ed in dual tradln$, who conduct odd-lot and commission business.on the 
NYSE. It seems to us'that thls attempt by the NYSE to divert business from 
other exchanges, particularly by the means adopted here, constltutes:unfair 
competition on.the part Of the NYSE. Furthermore, insofar as the Rule dis- 
criminates .aSainst those' members of the NYSE who en~a~e in dual trading, 
the Rule constitutes ~nfalr adminlstration of the NYSE. 

At best, the Rule is':an attempt ,by the NYSE to implement its minimum 
commission rule. Whether or not that object might be justifiable, we are 
of the opinion that it cannot properly be achieved by measures such as this 
Rule which, as we have:previouslypolnted out, would seriously Impede the 
~inctionin~ of important instrumentalities of interstate commerce, would 
unreasonably restrain interstate commerce and would have other undesirable 
consequences. :~0 / In vlewof the foregoing, we find that chan~es in %he: 
Rule are necessary to insure fair zdmlnistration of the NYSE. 

We have determined that chan~es in the Rule are necessary Or appropri- 
ate for the protection of investors and to insure fair administration of 
the NYSE..Our authority to order such chanSes is challen~ed by the NYSE. 
If such authority exists,'it is found in Section 19. (b) of. the Act .and we 
now turn to further examination of that section, 

4~/ We do not mean to imply that unfair competition would exist i£.better 
. .  price terms were available to a public, customer on one exchange than 

.,: could be obtained on another exchange. 

5 0 /  Cf.  the  Eastern S t a t e s L u , n b e r  c a s e ,  c i t e d  supra., fn. 45,  where the  Supreme 
• ' Court ,said, at pa~e ~13: 

"The argument that the co urse~pursued is necessa.ry to the pro- 
tection of the retail trade and promotive of the public welfare• in 
provldin~,retall facilities is answered by the fact that Congress, 
with the right to control the:.field of .interstate commerce, has 
so le~isla~ed as to prevent resort to practlbes which unduly re- 
'strain competitlon or unduly obstruct the free flow, of.such com- 
merce, and private choice of means mugt yield to the national au- 
thority.thus exerted " 

, .J, 
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The Commission's hu'~hority Ur, der So.elion ~q (b] of the Acg 

........... Counsel  to  the  ComnAssion m a i n t a i n  t h a t  the  s u b j e c t  cove red  by the  Rule 
falls within subdivisions (5), (9), (ii) and (i.'~) of Section 19 (b) of the Act 
and that the Act confers power upon this Commlss£on to order chan~es in the 
Rule. _51/ Counsel for the NYSE challen~e this position, assertln~ that the 
matters dealt with in the Rule are not within the provisions of Section 19 (b). 
There are no precedents under this Section to aid us in construln~ it since 
durln~ the seven years that have elapsed followin~ the passage of ~he Act this 
is the first time t'here has been any formal proceedln~ under Section 19 (b), 

It is clear that under the rules of isw ~overnin~ constructlon of statutes 
SeCtion 19 (b) should be construed.broadl~ to accomplish its purposes. ~A/ 
~efore dls.cussln~ the specific provisions of Section 19 (b), it seems appro- 
priat~ that we look to the ~eneral purposes of the statute insofar as they may 
be helpful £n c0nstruin~ that section. ~B/ These purposes are set forth in 
Section 2 of the Act, which is entitled, "NECESSITY FOR REGULATION AS PROVIDED 
IN THIS TZTbE." Section 2 recites that transactions in securitles as conducted 
upon national securities exchanges are affected wlth a national public interest, 
which makes it necessary to provide for re~ul~t~on and control of such trans- 
actions and "of practices and matters, related thereto", and 'tic impose require- 
meats necessary to make such regulation and control reasonably complete and 
effective, in order to protect interstate commerce . . . and to Insure the 
maintenance of fair and honest markets in such transactions." It should be 
noted that the regulation contemplated by She Act w~s lobe "reasonably com- 
plete and effective"; that At was to cover not only national securities exchanges 
but also "the practices and matters related thereto": that interstate commerce 
was to be protected, and that fair markets in Securities transactions were to 
be maintained. All of these matters, as set forth previously in this opinion, 
were considered b~ us in determlnln~ whether chan~es in the Rule are necessary 
or appropriate for the protection of investors or to insure fair administration 
of the NYSE. ! 

~/ It is clear that we are authorized to alter or supplement the Rule if At 
affects any one of the matters enumerated in the first twelve subdivisions 
of Section 19 (b) or "similar matters" as stated i n  subdivision "(13)". 

; 1 ~ /  In determlnln~ the proper construction of Section 19 (b). we must also bear 
In mind the cardinal rule of statutory c~nstructlon t~nt remedial statutes 
are to be liberally construed in order to accomplish their purposes. See 
Securities and Exchange Commission v. Crude OiL CorPoration, 93 F. (2d) s44 
(C.C.A. 7, 1937); Securities and Exchange Commission v. ~,ivzrsat Service 
A s s o c i a t i o n ,  106  F .  ( 2 d )  2 5 2  ( C . C . A .  ~ ,  1 9 3 9 ) 1  S e c u r i t i e s  and Exchange 
Co~nission v. Associated Gas ~ . d B t e c t r i c  Company. 99 F . (2d)  795 (C.C.A. 2, 
1938); . . 'Securi t ies  and gxchan~$ Coraraiss'ion v. Payne, i F.R.D. i18 (S.D.N.Y., 
1940). The United ~tates Circuit Court of Appeals for the Second Circuit 
recently'heid that a proceedln~ by this Commlsslon under Section 19 (a) ( 3 )  
o f  the Act, which parallels the,procedure o f  S e c % i o n  19 ( b ) ,  w a s  remedial 
in purpose. ~ r i f h t  v. Securit ies and ~ch~n~e Commi~s. ion, 112 F.(2d) (1940). 

~!~/ "The meanind %o be ~scribed to an Act of Condress can only be derived from 
a considered wei~hin~ of every relevant aid to construction." See ~ni ted  
States v. Dickerson, 310 U. S. 534, 562 (1940}, See also ~nited States v. 
American ?rucki.~ Association, ~10 U. S. 334 (1940) 

tl 

t 

c 

t 

c 

E 

i 

i 
£ 

¢ 

c 
rl 

t 
h 
c 
c 
; 
1 
a 

[ 

P 

e 

e 

' 3 ' i "  ~ , , . i ' . "  ~' 

r ' .  r ' :  ' ,  
J 

,i 

a 



~3 

~ct 

( b ) °  

~tes 

,ay 

,ED 
ted 
eat, 

r~- 

an~es 
ce 

o 

ry 
ion 

sns 

~r 
;s 

9 

~-4 

[5) 

 4o). 

~m 

/° 

. . 

: - 2 5  - 3 4  - 3 0 . 3 3  

! 

We turn next to the specific provisions of Section 19 (b). There we 
find that the Commission is authorized , upon determinln~ that it Is "neces- 
sar.7 or appropriate for the protect Lon of investors or to...insure fair ad- 
ministration of such (natlonal securities) exchange" to alter or supplement 
the #ules of an exchange '"in respect of such matters as" those enumerated 
in the twelve subdivisions of Se'ctlon 19 ~b) and "slmilar matters". It is: 

clear from thIs ian~ua~e that Congress did not intend to empower this cOm- 

mission to alter or ~:upplement. al~l rules or a national securities exchange. 
At the same time, It is plain that t~he language ,,such matters as" and 

"similar matters" calls for a broad construction of the section. 

We turn, first, to •subdivision "(II)" which deals with "suzh matters 
as", "odd-lot purchases and sales". The Rule admittedly is aimed at prac- 
tices of NYSE members with respect to odd-lotpurchases and sales upon re- 
gional exchanges. However, Counsel for the NYSE claims that the phrase 
"rules o£ such exchange . . • in respect of . . . odd-lot purchases and 
sales" has reference only to the manner and method of makin~ odd-lot pur- 
chases and sales upon the #articular exc~an~:e whose rules may be under con- 
sideratlon, in this instance, upon the NYSE. We are asked, in effect, to 
interpolate the plirase "on Such exchange" immediately after the words "odd- 
lot purchases and sales" In subdivlsion (Ii). The short answer to this ar- 
gument is that Congress could easily h~ve added those words had that been 

its intention. Since Congress did not do so, we see no reason for restrict- 
in~ the plain language of subdivision (II)in the manner suggested by 

counsel for the NYSE. Furthermore, in 'the case of some of the matters 

enumerated in Section 19 (b) it is perfectly clear that they affect the ex- 

changes as a ~roup and are not conftned to one exchange alone. We know of 
no reasnn for co ncludln# that Subdivlsion (ii)is to be so Confined. Be 

sides, It would be entirely unrealistic, in view of the express purposes of 

the Act, to restrict the meanin~ of subdivision (Ii) in this manner. As we 
have seen, many of the members of one exchange are also members of other ex- 
Changes and many security issues are listed and traded on two or more ex- 
changes. It is reasonable to assume, therefore, that the rules of any 
particular exchange, with respect to odd-lot purchases and sales of such dual- 
ly traded securities will almost inevitably affect such purchases and sales, 
and the practices relatln~ thereto, on other exchanges. Noreover, the 
reasonableness of such an assumption has been amply demonstrated in this 
proceedin~. The evidence shows clearly that the Rule has ali'eady had serious 
effects and would in the future (if it Is fully enforced) have more serious 
effects on odd-lot purchases and sales on six re~.istered national securities 
exchanges.. 52/ 

_5~/ Even under the view of NYSE eouns~=l concernin~ the meanln[.J of subdivi- 
sion (ii), that ~ubdivislon would apply to the Rule, for the loss of 
odd-lot books in dually traded issues on the regional exchanges •would 
tend to divert some of this odd-lot business to the NYSE. The Rule, 
therefore, would affect odd-lot purchases and sales upon the NYSE. 

I 

/ 
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We turn next to subdivision "(~)" which deals with "the manner, 
method and place of sollcltln~ business". The NYSE asserts that i~s Rule 
is not one in respect of this subdivision, s i n c e  Congress intended by this 
subdlvlsion merely to ~ive the Commission power to deal wlth the overt con- 
duct of exchanges and their members in "goin~ out after business". By 
definition, argues the NYSE, "sollcltln~" carries with it ordlnarlly the 
connotation of "requesting something with some degree of earnestness." The 
courts,'however, have held that Solic~ti,f may be practiced by means other 
than personal entreaty or use of words, that it requires no particular de- 
~ree of importunity and that conduct intended or calculated to invite pat- 
rona~e or business may also amount to solicltin~. ~/ 

We believe that "soliciting" in subdivision (5) is not limited to some 
form of entreaty alone but must be ~Iven a broader meanlna. Our conclusion 
is reached particularly in view of the context in which the word is used. 
In construing subdivision (5), the meaning of "sollcltin8 business" must 
be considered in connection wlth and in the light of trading practices in 
the market place or "exchange" ~4_/ where facilities are provided for brin%- 
in~ to~ether purchasers and sellers of securities. Various kinds of bus- 
iness in securities are transacted on the "floor" o f  the exchange by the ex- 
change members wi~h varyin~ functions in that market. Some are members of 
commission houses, o t h e r s  f l o o r  b r o k e r s ,  still others t r a d e r s ,  specialists, 
o d d - l o t  t r a d e r s ,  and f i n a l l y  t h e r e  a r e  t h e  bond b r o k e r s  and d e a l e r s .  To 
meet the needs of the small investor a market in less than round lots of 
stock has grown up. This odd-lot market constitutes the major part of trad- 
ing in dually traded securities on the regional exchanges. ~/ Any regular 
member of an exchange may take up the business of dealing in odd lots pro- 
vided he mee t s  the  p r e s c r i b e d  exchange  r e q u i r e m e n t s .  The o d d - l o t  d e a l e r s  
have representatives on the floor specifically desl~nated and ~e~Istered by 
the exchange to conduct that type of business. These odd-lot dealers on 

5 5 /  Chicago Park Dist.  v. Latt ipee,  364 Ill. 182, 4 N.E. (2d)86 (1936): 
Peopte v. Murray, 307 I l l .  349,  138 N.E. 649 (1923) :  State v. Sh i / f r i n .  
92 Conn. 585, 103A. 899 (1918). 

54/ Section 3 (a) (ii) of the Act defines "exchange" to mean "any or~an- 
Ization, association, or ~roup of persons, whether incorporated or 
unincorporated, which constitutes, maintains, or  p r o v i d e s  a marke t  

j ~  l~lace or f a c i l i t i e s  for  brinEin ~ togjether purchasers and s e l l e r s  of 
s ecur i t i e s  . . ." (emphasis suppllei~. 

55/ For the month of July 1940, the proportions of odd-lot trading to total 
tradln~ in dually traded securltles on the following regional exchanges 
were: 

37.9% on Boston Stock Exchange 
66.9% on Chicago Stock Exchange 
75% (approx.) on Cincinnati Stock Exchange 
74.4~ on Cleveland Stock Exchange 
61.9% on Philadelphla Stock Exchange 
90.1% on Pittsburgh Stock Exchanae 
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the regliOnal exchanges always'stand ready to de~l in any number 0f shares " 

less than a round lot, and this makes it possible for the Small local in- 
vestor to purchase or sel! 0dd lots of listed stocks at all times. Thus, 
an odd-lo~t dealer's presence on the floor of an exchange constitutes a con- 
tinual holding out by the exchange•and by him that he is there to do that 
kind of bus lness. In that sense, the odd-lot dealer is "solicitin~ bus- 
iness", much as the broker or dealer advertising himself to be a member of 
several exchanges is in effect soliciting business for execution on such ex- 
changes. Similarly, a dual member who functions both as specialist and odd- 
lot dealer solicits business not oniy in his capacity as an odd-lot dealer, 
but also in his capacity as a specialist. In this connection, it should be 
noted ~hat the Rule app!ies to a duaI member who acts as "an odd-lot dealer 
or specialist" in dually traded i~sues. 

Prior to July 12, 1940, the NYSE did not attempt" to penalize • those NYSE 
members who stand on the floor of the regional exchanges (of which they are 
also members) as properly authorized odd-lot dealers or ~ specialists in dually 
traded issues, and in that way solicit odd-lot transactions in such issues. 
Enforcement of the Rule would change that practice for it would subject to 
suspension or expulsion from the NYSE anylNYSE member who acts as a dual • 
odd-lot dealer or specialist, or otherwlse publicly deals for his own ac- 
count on the floor of another exchange, even though he is a member of such 
other exchange. The Rule thus Would limit the clrcumstances under which and 
the places where NYSE members may s01icit business and is, therefore, a rule 
in respect of the "manner, method and place of solicitlng business" within 
the meanln~ of Section 19 (b) (9). 

It is also apparent that the Rule is in respect of such matters as "the 
flxln~ of reasonable rates of commission, interest, listin ~ and other char~es" 
within the meanin~ of subdivision (9) of Section 19 (b). As we have already 
indicated, the NYSE has contended that %he purpose of its Rule is to pre- 
vent the alleged evasion, by dual odd-lot.dealers or specialists, of the 
provision of the NYSE constitution which prescribes minimum commission rates. 
56/ If that is the~object of the Rule, it is apparent that the Rule is 
designed as a means of enforcin~ and implementin~ the NYSE minimum-commission 
rule and relates, therefore, to Such matters as "the fixing of reasonable 
rates of commission, interest, llstin~, and other ohar~es" Within the meanin~ 
of subdivision (9). 

\ 

56/ Indeed, the Chairman of the NYSE's special committee On Multiple 
Trading indicated that the purpose of the Rule might have been achieved 
by amendment of the NYSE minimum commiss$on rule. 

i 
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There remains to be considered subdivision (13), coverln~ rules of 
an exchange which deal with "similar matters" to those enumerated in the 
preceding twelve subdivisions. 57/ Congress must have Intended, by uslng 
the general term "similar matters", to broaden the scope of Section 19(b) 
so as to  include rules of an exchange eoverlng matters other than those 
specifically enumerated in the first twelve subdivisions. ~/ The only 
qualification is that such ¢'matters" be similar to those specifically 
enumerated, that is, that they should be "somewhat like" or have "a general 
likeness" to them. ~/ 

There is no occasion for us to attempt, now, to define the precise 
limits of our authority under subdivision (15) of Section 19(5). All of 
the first twelve subdivisions relate to practices and matters on national 
securities exchanges which are of vital concern to the exchanges, the public 
investor and the national public interest. The Rule, as we have seen, would 
have serious adverse effects upon the investorS, upon the regional exchanges, 
upon Interstate commerce and trade and industry. Clearly, the Rule relates 
to "similar matters" within the meaning of subdivision (15) of Section 
19(b). 

It is evident, therefore, that there is plenary authority vested in 
this Commission under subdivisions (5), (9), (11) and (13) of Section 19(b) 
to order changes in the Rule. 

The NYSE urges that since all the subdivisions are introduced by the 
words "in respect of such matters as," and ~hese words mean ,similar 
matters," the phrase "similar matters" in subdivision (15) is redundant. 
Such a construction would render subdivision (13) meaningless. But, 
elementary rules of statutory construction require that, if posslble, 
effect should be given to every word or clause used An a statute. See 
HcDonatd vs. Thompso,, 505 U.S. 263, 266 (1938): GinsberE & Sons vs. 
Popkin. 285 U.S. 204, 208 (1932)~ Pet i t ion  of Public Natio,a~ Bank of 
New York, 278 U.S. 101, 104 (1928)~ ~ason vs. United States, 260 U.S. 
545, 994 (1923). And we flnd it posslble to give full effect to sub- 
division (15). In any event, the NYSE seems to concede that we have 
authority under Section 19(b) with respect to "similar matters", al- 
though the NYSE derives Our authorlty from the introductory words 
while we emphasize subdivision (15). 

This construction is bolstered by the language introducing the sub- 
divisions of Section 19(b). The authority of this Commission to 
change rules of an exchange is granted in regard to "such matters as" 

those enumerated in the 15 subdivisions which follow immediately after 
the phrase "such matters as." The phrase "such as" ~enerally connotes 
illustration or suggestion and its use, here, suggests that the 
specifically enumerated items are merely illustrative and not all- 
inclusive. Cf, Behlen Sons' Co. vs. R;ckatts, 50 Oh. App. 167, 164 
N.E. 436 (!928): Traders fns. Co. vs. Dobbins & Ew*nE, 114 Tenn. 227, 
s6 s.w. 3s5 (z9o5). 

~9/ See Webster, New I.ternational Dictionary,(2d ed. 1941) 
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...... Before we con~lude this opinion, there are some tional matters to 
consider. The NYS~ has taken exceptlon to our failure at the outset of this 

proceedin~ to speclfythe ,subdivisions of Section 19 (b) under which we pur- 
ported to have authority to act w~th respect to the ~ule. Presumably, this 
exception is based upon an alle~ed denial of due process. We find no merit 
in th~s Contention. At the outset of this proceeding, the NYSE was notified 
that the Commission was actin~ under Section 19 (b). At that time, there 

was no occasion for speclfyin~ any particular subdivisions of Section 19 (b) 
because the purpose of the proceedln~ was to determine, u~¢r h~ur~,~ and 

after examinln~ the evidence and hearin~ argument, whether we should act at 

all. At subsequent sta~es of the proceedln~ the NYSE was notified of the 

particular subdivlslons of Section 19 (b) which counsel to the Commission be- 

lieved were the basis for the Commission's action. The NYSE had opportunity 

to brief and argue the question of our power under the particular subdivisions 
of Section 19 (b) and did so. Havln~ been notified of the claims of counsel 
to the Commission and havin~ had opportunity to meet those claims, the NYSE 

has not been prejudiced or denied due process of law. 60/ The NYSE has 
taken other exceptions durln~ the course of this proceed~. Insofar as 

these exceptions are inconsistent with our flndln~s and opinion herein, they 
are hereby overruled. 

. . . ' : ' ~ ' : ~ .  ) .~ '~  ~ , , ' [ y ; . ,  : . .~ . . , ,  

:..,..~ ; . ,  :j. 'i': '-' . °3.: ' ' ?~'u" "4 ,. . -  .~  
' ,~ " ' . '  . ' , i ;  / '  "~." 

CONCLUSION 

We have already stated that the Commission made written request that 
the NYSE effect chan~es in its Rule so as to make clear that the Rule would 

not prevent a NYSE member from actin~ as an odd-lot dealer or specialist 
upon a re~ional exchange, in securities listed on the NYSE. The NYSE did 

not make the chan~es so requested. In view of our determination herein, we 
must alter or supplement the Rule to the extent necessary or appropriate 
to effect such chan~es. In order to effect the appropriate chan~es we shall, 

by order, add a clarifyin~ amendment to Section 8 of Article XVI of the Con- 
stitution of the New York Stock Exchange so that it shall read as follows: 

"Sec. 8. Whenever the Board of Governors, by the affirmative vote 

of Seventeen Governors, shall determine that a member or allied 

member is connected, either through a partner or otherwise, with 
another exchan:~e or similar organization in the City of New York 
which permits dealings in any securities dealt in on the Exchange, 

or deals directly or indirectly upon such other exchange or organi- 
zation, or deals publicly outside the Exchange in securities dealt 
in on the Exchange, . s u c h  member or allied member may he suspended or 
expelled, as it may determine; provided, however, that ~thln~ herein contained 
shall be. construed to prohibit ~:y member, allied ~mber or member firm f~em, or 
to penalize any such firm for actln~ as an odd-lot dealer or specialist or other- 

wise publicly dealln~ for his or its own account (directly or Indlrect- 
ly through a joint account or other arrangement) on another exchange, 
located outslde the City of New York (of which suc~ member, allied 
member or member firm is a member),in securities listed or traded on 
such other exchange." 

An appropriate order will issue. 

By the Commission (Chairman Either and Commissioners Healy, Pike and 
Burke), Commissioner Purcell not partlcipatin~. 

Francis P. Brassor 
(SEAL) Secretary. 

60/ See ~or~an v. United States. 504 U.S. 1 (i958). 
o o a 
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UNITED STATES.OF AMERICA 
BEFORE ?HE SECURITIES!AND~EXCHANGE:COMMISSION ' 

At a regular session of the Securities and Exchange. Commission, 
held at its office In the C i t y  of Washington, D. C,,. 

on the 4th day of October, A. D., 1941. 

In the Matter of 

THE :RUBES OF THE NEW' YORK 

STOCK EXCH ANGE 

File No. 4-26 

ORDER PURSUANT TO SECTION 19 (b) OF 
THE~SECURITIES.EXCHANGE ACT OF 1934 

The Commission, on December 12, 1940, havin~ requested the New York 
Stock Exchan:e, in wrltin~, pursuant to the provisions of Section 19 (b) 
of the Securities Exchange Act of 1954, to "effect such ehan~es .in its rules 
as that term is defined by Section 6 (a) (3) of the Act, as may be neces- 
sary to make it .clear that the rules of the exchange, or their enforcement, 
shall not prevent any member from actin~ as an odd-lot dealer or specialist 
or otherwise dealln~ upon any other exchange outside the Ciby of New York 
of,which he is a member": the president of the New York Stock Exchange, by 

letter dated December 27, 1940 , havln~ advised the Commission that such ex- 
change refused to comply with said request; and the Commission having is- 

sued an order for proceedings and notlce of hearin~ on %he questlon of 
alterln~ or supplementln~ the Rules of the New York Stock Exchange as pro- 
vided by Section 19 (b) of the Securities. Exchange. Act of 1934; 

N o t i c e  hav in~  been d u l y  s e r v e d  upon t h e  New York S tock  Exchange:  h e a r -  
in~s  hav in~  been h e l d  a t  which  t h e  New York S tock  Exchange a p p e a r e d  by 
c o u n s e l ;  and t h e  t r i a l  e x a m i n e r  hav in~  f i l e d  h i s  r e p o r t :  and 

The Ccmmlsslon havin~ duly considered the entire record in this pro- 
Ceedin~ and the briefs of counsel; having heard oral argument; being fully 
advised in the premises: having.entered its findings as contained in the 
Findings and Opinion ofthe Commission this day issued; and having deter- 
mined that changes in the rulesof the:New York Stock Exchange are neces- 
sary or appropriate for theprotectlon of investors and.to insure falr ad- 
ministration of the New York Stock Exchange; 

IT IS ORDERED, pursuant to Section 19 (b) of the Securities Exchange 
Act of 1934 , that Sectlon 8 of Article XVI of the Constitution of the:.New 
York Stock Exchange be and it hereby is altered so as to read as follows: 

"See .  8. Whenever t he  Board o f  G o v e r n o r s ,  by . the a f f i r m a t i v e  vo te  
of seventeen Governors, shall determine that a member or allied mem- 
ber is connected, either through a.partner.or otherwise, with .another 
exchange or similar or~anlzation in the City of New York which permits 
dealln~s in any securities dealt in on the Exchange, or deals directly 
or indirectly upon such other exchange or organization, or deals pub- 
licly outside the Exchange in securities dealt in on the Exchange, 
such member or allled.member may be susPended,or expelled, as it may 
determine; provided, .however,. that nothln~ herein contained shall be 
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construed:to P rohiblt any member,. ' allied, member or member flrm from, 
-or.to penalize any such firm for, aCtin~ as an odd-lot dealer"or " 
speclalist or otherwise publicly dealin~ for his or its~:own 8.ceount 
(directly or indirectly through a Joint ~ccount .or ,other arrangement) 
on another exchange, ,located';outside..the City of New York (of.which 
such member, allied member or member firm is a .member), in securities 
listed..or traded on such other• exchange. '' 

IT IS FURTHER.:ORDERED, that this order shall become effectlve,on the 
6th day of October, 1941, " " 

Fy the .Commissi0n. 

(SSAS) 

,,, .~ 

Francls,P. Bnassor , 
Secretary. 

------O00------. 
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