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Fhiladelphia, Pemmylvanit
February 12, 1943 :

The fionorable’ ]iu'g'h Butler
United States Senate
hashinston, L, C.;

. \3'), : :.',:'.

by dear Semator Butler:. » b

I bave your lstter of rebruary 5, i9L3 asking for my W
persone.l views respeoting the wisdom of poetponing for the duration
of the war the “death sentenco” olause of the Public Utility Holding
Company Act. This 15 a question that wo have considered with exe
treme care and I welcoms the opporl:um.ty ot giving _you, the con-‘ .
oluuions that we nave reashed, . :

Lot me first addteaa myeelf to a point whioh 'we think is
essential to clear thinking regarding any question of a moratorium
on 3estion 1l. In the administration of Sestion 11, there is an :
important distinetion between the entering of orders (ineluding
the settlement of legal issues relating to our prosedurss and to our
interpretation of the statute) and the time end manner of euforoing
our orders onee they have been issued. For a period of several years, -
we were in the gtege, broadly spoaking, of arriving at a determination
of the kind of action required by the statute with respect to each E
holding company systeme The greator part of ‘that task is nuw behind
us, for in all but o relatively fow oas¢s we have entered orders
presoribing most, if mot all, of the mction which must be taken to
comply with the requirements of Sestiom 11(b)(1l). 48 tov the remaining
ca89a, proceedinga have reached the stage where such orders may be
expested in the near future. In the -course of these proceedings, the
Comnigeion has had ocoasion to pase upon most of the disputed questions
of interpretation of the Act and the manegements of most of the leading
holding company systems are now substantially advised a8 to the scope
of the action whioh must be taken to bring about compliance with
deotion 1l A number of eompanies heve appesléed our orders to the
oourts and the oases now pending in the courts should settle most of
the legel questions at {ssue. ¥y point is that in the main wo are
dringing to a eompletion the first stage of emntering orders snd getting
the legal formalities. behing us, especially with respect to proceduras,
construction and interpretations
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_ '%hen that stage ig completea with respect to the varfous
holaing company systems, ‘each will lmow definitely beyond dispute
vhery it stands in relation to the requirements of Seotion 1l.. . .
Then if they want o talk atout the period of time that they are’
‘to b» allowed to effectunte our~ordera, we.vill be as . liberal as
the specific faots of each oase warrant for the protection of the
_inventors=conoernad a8 well as the consumers and the. public.,_ '
o A significent *asult of the progress that we havo made tn
windiing up the first stege in the aduinistration of Seotion 11 is
that mny of the major systems have now evidenced & willingness to
proosed with the task of oarrying out our orders., To -that end
geveral of the systeme have £1led voluntary plang and others are
engaued in doing so and in disoussing their proposale with us, "It
may be this ohange in policy has been influenced by the decision of -
tne nited States Cirouit Court of Appeals for the Sesond Ciroult
ir The horth Auerican Company oase. %e know, however, that an important
reasnn in some cames has been the realization by security holders and
manaqements slike that oomplianco with Section 1) will effect a re- .
duction or elimination of holdir, company expeneées and. texes and thus -
clear the way for en undiluted flow of dividende from the underlying . .
opernting companies to investors. I ecamnot agree that the public ine..
tereit would be served if we were to stop in our traocks. now, Juet
ehor of roaching the gual set forfh in the Act. .

. A8 you know, thera are reglntered with tne Gcmmission ljll .
public utility holding oompenies, the totel oonsclidated assets of which
emount' to nearly §$16,000,000,000, which is about 68% of the private -
6lectric and ges utility industry of the Unite@ States, Hundreds of .
thousends of investors own holding comperny seourities, -In my view, any
further delay in the enforcement of Seotion 11 would adversely sffoot
the interests of those investors me well ms the interests of the opeorat-
in; uwubsidieries' oconsumers, since it would prolong the period of un- |
oortuinty and oconfused thinking. T submit that our soliey of proeeoding
to & settlement of the issues in eaoh prooseding with the full knowe:
ledgo that it is our duty anc responsibility to protect the interests
of investors with reapect to each step which a holding oompany proposes
to tuke in complyiry with our orders is the construotive thinp to doy !
it will tenc to conserve values whereat an interruption of further pro-
caediwas would dissipate valuoes,

. Yow let ne oomnent on thse thongm; that our procsading with
the Seotion 11 program will require the sale of securities at a most
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. unfavorable time, #e have repeatedly stated our position im this.’
regard, -1 do not belleve our anmounced policy could be stated .- .
mors clearly than it vas in the following remarks made by former
Chalrman Eicher in an address before the annual eonvention of
the Tdison Elestris Institute on Junme 5, A9h1e-

. "fthe secon& truth is that there is not‘xin,, :lr_x :
the law whioh roquires the sale of any holding company | .
assets at unfair or inequitable prices. In fact, it is
olearly the statutory duty of thie Commission 'to protect
holding company security holders mgeinst sales op such
terma, It is our. duty to see to it that assets and
soourities are ¢.gpozed of (to quoto the low) on & ‘fair
and equitadble' basis., C(ur show csuse order dirasoted
against The North Aserican Company in sonnection with
its proposed dissolution of the North american Light and
Power Company in the past woek indioates that we will-
not permit 8 propcsed method of eocmpliance with Seetion’
11 where we are not satisfied that the interescts of )
seourity holders or eonsumers would ne adequately proteateds ..
T can state umneguivoocally for the antire Commlsgsion that - -
we shall perform that duty, oven though at times it may .
a,)s:ear to slow up the et‘t‘eotw.tion of our ordera undsr :
feotion 11(b)(1}. '

T stould alse 1iks to refer tn wiat we said in our order in The !zor’ch_

Amerioan Company vection ll(b*( 1) oase, Holding Ccnpany Aot Neloase

Haoe 3L05,. page 621 X

"At various points im this opinion and,in oon-

neotion with our disousgsion of the retemtion of various
interests, we have adverted to rasépondents™ claims of
alleged diffioultles in disposing of such interests. %o
have stated, and we agaln exphasize the fact, that, under
the standarde of the det, difficulties of dispositlion have
no bearing at all on whether any particular intereat is .
retaimables and that such diffioculties are pertinemt only =
to the question when complianece with ocur order of divestment
should be enforced. Consaguently, reapondents' refaronces
to adverse market -oonditions for tha sale of securities '
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have no relevancy whatever at this time. The statute _
provides a year within whioE Tespondents uay comply with

our orders Furthermore, on an appropriate showing (whieh
would certainly inolude & showiug that bona fide attempts

to dispose of properties had been proven?eﬁ by adverse
market conditions), we may grant sn additional yeer for-
compliance. And.even &t that time our orders under Seotiom -
11(b) (1) are not self-enforeing. Nor under the Aot come
pulsory compliance gan occur only aftgr the 00mm1sslon makes
application to oom't,

"It is appropriate glso to point out once again
,tna.t sompliance with our Seotion 11(b)(1l) orders need not
always be effected by the outright sale of properties for
oash. It seems clear that & very large part of the divest~
uents and dispositions necessery to comply with Yestion
11(v)(1) .end our orders thereunder may be. effectuated by
stook dividouds, by éxchanges of portfolio seourities with
the sesurity holders of the holding company, and through
tho uxohange of properties between systens, "It may be that
these methods in praofice will overshadow Bales.

. In shet citation, you will note that we said that an ‘appropriate showing -
" for an extonsion of time would oertainly include a showing that bona

" £1de attempts to dispose of the propertles had been prevented by-Terle
marcet conditions, .

As far as actual éxporience 1s concerned, I esll your attontion
to the fact that not one sale has been made to date at a loss execept a
. fem cases where “the loss" is computed upon inflated book values. r!any
sales have been at a profit and severel proposed snles. were not made
' bocause the profit would have been such that substantial capital gains
tuxes were involved. In no single instance hes any of our divestment
orders speoified the manner of divestment, exoept where so reguested by’
the ocompany. That 1s a matter to be worked out by the management in .
~the Piret instance, As you kmow, The ¥orth American Comptmy has success=.
fully divested itself of its Detroit Xdison stock without selling a
share. It hae been distributer to its stookholders ss a dividend,. The
- UsGelo plan 16 an illustration of the fact that coiplisnce with theae‘
orders oan, where desired, be wdbrked out without sales. In fact, we
have not imposed any straight-jacket upen holding company managements.
with respeot to the partisular methods that they may devise in ocomplying -
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wita: our orders. After we Mave paesed upon .specific nppllcations
£ilad by them to meet our orders, any motion that we-teke is review=
able in tho enurts,

Loot it be thonght that our Section 11 orders have & depresas=
ing offeot on the market, I advise you that these orders have almoct
witiout exsception been acoompanied by incresses in mrket prices. ' For
exanple,. The United Gas Improvement Company common ‘stook in tho early
nurt of Uscember 1U/2 wus selliny eround il & share., .(On Uscember 22,
that company, even thouzh it hes & osse pending in the oourts to.test -
our Section 11 order, 'f'lled.an-ll(e) plen, with which you are no doubt
familiar,’ After the filing of the plan, the price quiokly moved up to
around 86 a share. Un the )151; of Decomber: 1942, Federsl Viater end
Gus Company also filed an 1ll(e)} plan providing for dissolution, Tts
common 8took was sellirz just undsr 5 at the end of September 19L2,
From that time on there were rumors that tho ocompany was disoussing -
plans for complying with Seotion 11. By December 2, 19!2, the 8 took
was selling at §7, et the end of the yemr at 394 and on January 11, 19[;3, .
the date when I last checked the merket for that stool, it was selling
at *10%. Ve huve made similar observations with roepest to reoapitaliga«
tioa cases. Un Hay 5, 1942, we instituted anm 11(b)(2) procesding against
Frnpire Gas and Fuel Compuny, vhich ie & subsidiary of Uities Service
Company, and on August 5, 1942, we aprroved e plen for reorraniuing that
companye The }6 preferred etock the day before we instituted our proe-
ceeuin,_; sold at 507. Three days ufver we approved the plan, on August
8, 17.2, that stock was quoted at %131%. ' On January 11, W3, the
equivalent market price of that etock in terms of the. Fick debentures
vhich were exchanged for :.t 1n reor:;eniu.tion a8 4&11;53. .

ho reocognire the faoct that the Bmuritles of holéding oomnanioa
are subject to wide fluctuations as a result of zenersl factors af‘f‘eoting
the earnings of the operating companies et the base of theéir attenuated -
structures. Nevsrtholess, we thipnk it is falr to assume that a sub- :
stantial portion of.the advances referred to above reflecten the market's
aprraisal of the adventeges expected to flow from the enforecement of ‘
Section 11, 1 refer to the reduction or elimination of holding vompany
taxes end expenses and to the preference of investors for ssourities
"sloser to the rails",

I now wish to ocomment on the suggestion that the enforoement
of Section 1l orders may require a large amount of new finanoing and
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. therely iaterfers with the wer program, Ihg various plans thut. have
been filed or disoussed with us demonstrate that the enforcement of
ueotion 11 is not contingent upon new finanoing. 'fhe ms jor part of

s Job oan be handled through exchanges and distributicn of seouri- =

'tiss. although in some instances holding eompanies may ‘sell portfolio
seurities and vse the prooeeda to0 retire debdt or other cenior geouri~’
ties.” In the latter wvase, it will be noted that no now money is in- |
volved, It would simply mean the substitution of one class of
sesurities in the hands of investors for asother olass. Yoreover,
since the volume of publie finanoing by industrial. corporations end
utilities for refunding or, new money purposes 1s now relatively small
and since tho resort to public finanoing to effectuate Seotion 11 is.
1iiely to be the exception rather than the rule, there is 1littls or
no denger that it will interfere in any way with the war program. -In
any event, however, ws regard it es part of our duty tv weigh .caoh .- :
Seution 11 plan in the light of its poussible offwcts upon the war progrmn,
whether in tho f;eld of “inanoe, production or TABPOWEF o v

' Thank you aé,ain for writing to me. If.‘ you have any queationn
with respeot to the viewa that I huve expréssed, I hope thet you will
let me know.

Sincerely yours, .

venson Puroell
Chairman

" LiFourrierszeh
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