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IN THE
UNITED STATES CIRCUIT COURT OF APPEALS
For THE NinTH CIRCUIT

SECURITIES AND EXCHANGE COMMISSION,

Appellant,

8.

No. 10907
MINAS DE ARTEMISA, 5. A, }

{a Mexican corporation),
Appelice,

_J

BRIEF FOR APPELLANT
STATEMENT OF JURISDICTION

This is an appeal from (1) an order entered by the
District Court for the District of Arizona on July 3, 1944,
pursuant to Section 22(b) of the Securities Act of 1932 (15
L:f. 5. C. § 77w (b} ),! which denied the Commission’s applica-
tion for enforcement of a subpeena duces tecum requiring
the appellee to appear before an officer of the Commission
and to produce certain of its corporate books, papers and
doruments (R. 261v), and (2) a final judgment entered by
the same court on September 19, 1944, which dismissed the

) *"In case of contumacy or refusal to obey a subpena
1ssued to any person, any of the said United States courts,
within the jurisdiclion of which said person guilty of con-
turnacy or refusal to obey iz found or resides, upon appliea-
tion by the Commission may issue to such person an order
requiring such person to appear before the Commission, or one
of itz examiners designated by it, there to produce documen-
tary evidence if s0 ordered, or there to give evidence touching
the matter in guestion; and any failure to obey such ordar of
the court may be punished by said court as a contempt theroof.”



2

same epplication “for lack of jurisdiction to compel the
production of books and records of Respondent Minas de
Artemisa, S. A., which books and records are located in the
office of Respondent in the Republic of Mexico” (R.
273-74) 2

STATUTE INVOLVED

In general, the Securities Aet of 1933 affords protee-
tion to the investing publie by requiring disclosure of the
material facts and circumstances bearing on the value of
securities which are publicly offered through the mails or m
interstate commerce.® Dissemination of Information is
achieved by the requirement that a “registration statement”
describing the securities and the issuer be filed with the
Securities and Exchange Commission, and by the further
requirement that a “prospectus” summarizing the informa-
tion contained in the repistration statement be furnished to
each person to whom the securities are offered. These re-
quirements are found in Section & of the Act (15 U.S.C.
& T7e), Bection 17(a) (15 U.B.L, §T7q(a)) prohibits
fraudulent sales of securities through the mails or in inter-
state commerce. The Act contains no exeeption for persons
incorporated outside the United States; even foreign gov-
ernments must repister in order to sel! securities in this
country (Section 7 and Schedule B, 15 U.5.C. £§ 77g and

T7aal.

t The printed transcript of record ineorrectly gives the
atyle of the case ag “Securities and Frchange Commission, Ap-
nellant, va, Ariemisa Mines, Lid. fen Arizone Corperalion),
and Minas de Artemisa, 5. 4. {o Mezican Corperation), Ap-
peitees.” Artemisa Mines, Ltd., 1s not a party to this appeal,
as explainad infra note 6; the Distriet Court granted the Com-
mission's application for an order enforcing the subpena di-
rected to that company and the company took no appeal.

1 The Securities Act was last before this Court in Penfield
Company of Califernia v. 8. E. €., 142 F.(2d) T46 {1944},
cert. dented, — TI. 8. — (Nowv. 6, 1944), likewize a subpena
enforcement case.
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The Commission does ot pass on the merits or value of
any security (Section 23, 156 U.8.C. § T7w). Its funclion ia
1o enforce the registration and anti-fraud requirements of
the Act in order that the investing public may be afforded
accurate and adequate information on the basis of which
each tnvestor may form his own judgment as to the merits
of the securities offered to him,

Other sections of the Act make provision for the ad-
ministration and enforcement of the substantive provisions
of Sections § and 17{a). Thus the subpena presently sought
to be enforeed was issued pursuant to Section 19(b} (15
T.5.C. § T72{b))* in the course of an investipation insti-
tuted by the Commission under Section 20(a) (15 U.5.C.
$T77t(a)).® On the bazis of the information obtained
through such investigations, the Commission is authorized
by Seetion 20(h) {15 U.B.C. § T7t(b)) to institute actions
in the District Courts to enjoin existing or threatened viola-
tions of the Act, and to place the facts it has obtained be-
fore the Attorney-General for criminal prosecution,

* “I'or the purpose of all investigationa which, in the opin-
ion of the Commission, arc necesgary and proper for the en-
forcement of this title, any member of the Commission or any
officer or officers designated by it are empowered to administer
catha and affirmations, aubp®Ena witnesses, take evidence, and
require the production of any books, papers, or oither decu-
ments which the Commission deems relevant or material Lo the
inguiry. Such attendance of witnesses and the production of
such documentary evidence may be required from any placa
in the United States or any Territory at any designated placa
of hearme."

t“Whenever it shall appear t¢ the Commission, either
upon ecomplaint or otherwise, that the provisions of this title,
or of any rule or regulation preseribed under authority thereof,
have been or are about to be violated, it may, in its diseretlon,
aeither require or permif such person to file with it a statement
in writing, under cath, or otherwise, as to all the fncta and
circumstanees eoncerhing the subject matter which it belleves
to be in the public interest to investigate, and mey inveatigate
such facts.™
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FACTS

On March 3, 1941, the Commission issued an order
under Section 20({a) directing an investigation to deter-
mine whether Artemisa Mines, Ltd, (hereinafter referred
to a3 "the Arizona corporation™}, Minas de Artemisa, 5, A.
{(hereimafter referred to as “the Mexican corporation” or
“the appellee”} and Gliver 0. Kendall, president of both
companies, had viclated Section 5{a) of the Act in the sale
of stock of the two companies to persons in the United
States (R.8-12). The Commission’s order appointed officers
for the purpose of the investigation and empowered each of
them to administer caths and affirmations, subpena wit-
nesses, compe! their attendance and require the production
of any books, papers, correspondence or other records
deamed relevant to the ingquiry.

In the course of the investigation subpenas wera issuead
to both companies and were pervsonally served upon Kendall,
an American citizen, at his residence in Nogales, Arizona,
on December 22, 1942 (R. 12-17). The subpena directed to
the Mexiean ¢orporation required the production of certain
stock certificates, hooks and records, promissory notes, cash
receipt books and records, bank statements, paid or can-
celled checks, check stuba, and selling )iterature, all relating
to the sale of securities by that company {(R. 14-17).

Kendall appeared before the officer of the Commission
on February 16, 1943, the date set by the subpmenas, but
produced none of the books and records required. Tnstead
he filed a statement claiming that their production might
tend to ineriminate him {R. 31). He was given an oppor-
tunity until April 6, 1943, to reconsider his refusal [E.
31-32}: When this date passed without compliance (R, 32),
the Commiszion filed an application on April 8 for an order
enforcing hoth subpenas (R. 2-T}. The application was
servad npon both companies through persenal service upon
Kendall in Arizona (R. 17-18). On May 17, 1943, the
Arizona corporation filed an answer denying that it had
possession or centrol of the documents sought to be pro-

5

duced. The Mexican corporation, however, filed a “motion
to dismiss for lack of jurisdiction” on the pround (1) that
it was a corporation organized and existing under the laws
of Mexieo with its domicile in Nogales, Sonora, Mexico, and
was not deing business or subject to precess within ihe
District of Arizona, and (2) that the documents 2nd things
sought to be produced were in Mexico and were by Mexican
law required to be kept at all times at its place of business
in that country (E. 19-20). On the same day, after hear-
ing, the court issued an order enforcing the subpena di-
rected to the Arizona eorporation and submitted the appli-
cation as to the Mexican corporatien for further order of
the court.®

At the hearing on May 17, Kendall expressed his con-
sent in open court to having a representative of the Com-
mission examine in Mexico the books and records of the
Mexican corporation which he claimed were in that country
(R.32). Repeated efforts to obtain such examination, how-
ever, proved unsuccessful {R. 187-3%, 231-33). It was as-
sumed, therefore, that Kendall's consent was not piven in
good faith, and the Commission pressed its application to
enforce the subpeena against the Mexiean corporation under
the jurisdiction reserved by the court in its order of May 17,

The testimony given at the hearing in the lower court
on May 17, 1943 (R. 20-48), topether with various aff-

8n Novernher 15, 1942, Kendall way ordered committed
for contempt for failure to comply with the court’s order of
May 17. Kendall has not been apprehended sinee the issuance
of the contempt order and i3 Teported to be staving in Mexico,
essentially a fugitive from justice. As we have already indi-
cated (supra note 2), the Arizona corporation is not a party
to this appe&]. Kendall’s absence from the country does not, of
course, deprive the court of juriadiction as to the Mexican
corporation if it was properly served with the Commission's
zpplication while Kendall, its president, was physically in
Arizona. The border is being watched in the event Kendall
attempts to re-enter the country, and the Commission is prose-
cuting this appeal with & view to oltaining information rele-
vant to the possible institution of injunctive or eriminal pro-
eeedings if Kendall 15 apprehended.
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davits subsequently submitted by pertnission of the court
{R. 49-244), reveals the following background of the two
companies and Kendall's relationship to them: T

In 1931 Kendall owned alt bat the qualifying shares of
Sonora Copper Mining Company, a Colorado mr_paratmn,
which held certain mining claims in Sonora, Mexico. That
company was orgahized in 1910 for a peried t_rf 20 years.
By 1930 the corporate term had ended and, in addlt}nn,
legizlation had been passed in Mexico denying nun_-Me:-::l_c_an
corporations the right to hold any interest in Mexican min-
ing claims after the expiration of their terms of e.xfstence.
Apparently the Mexican authorities teok no ?mmedlate ac-
tion. In any event Xendall in 1931 crganized Ariemisa
Mines, [ne., under the laws of Arizona, and took 6,000,000
of its authorized 10,000,000 shares in exchange _ for _the
stoek of Sonora Copper Mining Company. At this point,
therefore, Sonora Copper Mining Company was owned by
the Arizoma corporation, which was in furn controlled
through majority stock ownership by KEnd‘a'l‘.l. .

Tn 1936 Kendall caused the organization of Minas de
Artemisa, 8. &. in Sonora, Mexico, which issued its stock to
Sonora Copper Mining Cempany in exchange for the mining
claims, Sonora Copper Mining Company then transferred
the stock of the Mexican corporation to the Arizona COrpo-
ration as a Jiquidating dividend. Thus the mining claims
are now owned by the Mexican corporation, all the stock of
which is owned by the Arizona corporation, and the latter
company is in turn controlled by Kendall,

None of the companies has had anything but dummy di-

rectorates. All of the business of the companies haa be‘en
transacted by Kendall, who has managed the companies
from his homes in Bisbee and Tucson, Arizona (R. 187-88,

£11, 53-60) :

T Unless otherwise atated, the facts here summarized ap-
pear in nE?lchibit A of Burr's affidavit (R 53-32’), which is a
report prepared by M. C. Little, Esq., Kendali's attorney 1n
Nogales, Arizona.

(]

The stock books and cosh recetpt records of the ap-
pellce, some of the very items called for by the subpana,
have been Eept al Kendall's residence tn Tucson (B. 188-83,
211-12, 60}, Certificates of stock have been made up in Ari-
zana and mailed or distributed from that state (R. 212,
188, 235-36, 87, 89, 90, 99). Numerous letters on behalf
of the appelles have been mailed from Arizonz (R. 60, 231,
235-37, 87-90, 96-161). Conferences have been held with
stockholders in Arizona concerning the affairs of the ap-
pellee, and Kendall has used his residence telephone to place
and recelve local and long distance calls in connection with
the appelles's affairs, his phone bills running as high as 375
a month (R, 60-62, 188-90, 211, 235) ; the appellee does not
even have a telephone at the site of its mining property in
Mexico (R. 1903 . Until November 26, 1341, 2 bank account
was maintained by “Qliver O, Kendail, Trustes™ in a Tucson
bank {R. 165-86), and the appellee maintained a checking
ageount in its own name in another Tucsom bank until De-
cemnber 28, 1942, s5ix days after the service of the subpena
(R, 139-64, 17). The appelles has been represented pener-
ally by an attorney with offices in Nogalez, Arizona; some of
the appellee’s books and docwments have been kept in thot
office; and much of the appelles’s correspondence has heen
sent from there (R. 59-62, 231, 189, 135). It has acquired
land upon which to buiid 2 smelter at Bisbee Junction, Ari-
zona, and materials for the building of the amelter have
been accumulated there (R, 60, I91}. Transactions have
been carried on from Tueson with the American Smelting
and Refining Company of El Paso, Texas, on behalf of the
appeilee in the sale of silver, lead and copper ores (R. 62,
131-33). Meetings for the sale or lease of the appellee’s
Mexican properties have been held at Tueson and Nogales,
Arizona (R, 135, 62). Kendall has repistered with the Ari-
zona Corporation Commission to sell stock of Artemisa
Mines, Ltd., the Arizona corporation, with the provise that
stack of the Mexican corporation would be given as a
“honus'' with each share of stock of the Arizona corporation
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(R. 25-27, 24h). And Kendall's wife, a director of the
appeliee, has carried on the business of the appellee in Ari-
zoma through the medium of letters, telephone conversations
and personal conferences (R. 188, 235-44, 98-100).

Tn short, the case involves an American citizen who or-
ganizes a corporation under the laws of a foreign country,
carries on from his residence in Arizona all of the com-
pany's affairs except the actual operation of its mines, and
sells securities of the corporation through the United States
mails to United States citizens in various parts of the coun-
try. The issue is whether such a person can escape the
normal investigatory powers of the Commission and of the
courts by the expedient of foreign incorporation and by
keeping the company’s books and records across the hard_er.

At the hearing of May 17, 1943, the Mexican corporation
introduced a witness (Judge Egpinosa) to testify that under
Mexican law the books and recerds of a Mexican corporation
must be kept in that country (R. 37). Thereafter the Com-
mission instituted steps through the appropriate cha‘nnelg of
the State Department to obtain an oplnion on this point.
Pursuant to a commission isaued in the court below to the
United States Consul or any Vice-Consul at Mexico City
{R. 245-47) , interrogatories, cross-interrogatories and re-
direct interrogatories were submitted to Sr. Lie. Antonio
Clorrea M., an active member of the Mexican Bar (R. 247-
573 . The expert testimony of the witness Correa (E. .25'1'-
fir), which thoroughly explains the relevant Mexican
statutes and the practice thereunder, demonstrates (as
summarized in the argument) that enforcement of the
subpena would involve no violation of Mexiean law.

On July 3, 1943, the District Court entered a minute
order, without any findings of fact or conclusions of lajwf,
denying the Commission’s application for enforcement of 1_ts
subpeena directed to the appellee (K. 261v). The Commiz-
sion thereupen moved the court to make findings uf fact, to
state its conclusions of Iaw, and to enter an apprnpnai':ﬂ fina!
order [R. 261s-u, 262-70), In response to that motion the
court made certain findings of fact as to the Mexican law

9

and other matters, eoncluded that it was “without jurisdie-
tion” to compel the production of the appeliee’s books located
in Mexieo and that “in the exercize of its judieial discretion,
it should not order an act to be done in the Republic of Mex-

~ ieo which contravenes the law of that country,” and entered

a judgment dismissing the application “for lack of jurisdic-
tion over the person of Respondent and over the subject
matter of the action” (R, 270-74).

The court made no reference to whether the appallee
was “found’ in the District of Arizona within the meaning
of Section 22(b) of the Securities Act, presumably berause
the appellee did not press its objection on that score. In any
event we think it could not be geriously contended, in the
light of the appellee’s pervasive activities in the District
of Arizona, that it was not “found” in that district.* Nor
can there be any serious question as to jurisdiction over the
person, since the appeliee was served by means of personal
service on ifs president in a distriet in whieh it was so
clearly doing buziness (R. 17-18). Itz defense based upon
the alleged requirements of Mexican law (R. 1%-20) has
nothing toe de with jurisdiction either over the person or
over the subject matter. Despite the reference in the court’s
conclusions of Jaw and its judgment to “lack of jurisdiction”
(K. 272-74), the guestion whether the court should have
ordered production of the appellee’s books and records lo-
cated in Mexico is a guestion not of jurisdiction but of
substantive conflict of laws.” Jurisdiction over the subject

—

B Washington-Virginiz By, Co. v. Real Estate Trust Com-
nany of Philadelphia, 238 U, 5. 185 (1915) ; Weitzel v. Weilzel,
a7 Ariz. 117, 230 Pac. 1106 (1924). Cf. Colorade fron-Werks
v. Bierra Grande Mining Co., 16 Colo. 499, 25 Pac. 325 (1890) ;
Tripp Stete Bank of Tripp v. Jerke, 45 8, [ 448, 188 N. W.
314 (1922) (=ipgle sale of stock in South Dakota by foreign
corporation held to constitufe “deing businezs” under South
Drakota “Blue Sky Law").

®* Bection 94 of the “Restatement of Conflict of Laws"
states: “Whether such a decrec [ordering an act Lo be dene
in another state] will be rendered is not a question of tho
juriadiction of the court bat a question of whether such juris-
diction will be exercised in the particular case.”
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matter of the application in.the case at bar is, of course,
granted by Section 22{b} of the Securities Act.

QUESTIONS PRESENTED

This hrief will seek to establish the following propo-
sitions:

I. Under substantive principles of conflict of laws the
court should have ordered the production of records of the
appeliee which were in Mexico, provided that compliance
with such a decree would not contravene Mexican law.

IT. The record demonstrates that compliance with such
a deeree would not contravene Mexican law.

IIL. If the first two propositions are established, this
court's mandate should require enforcement of the GCom-
misgion's subpeena without any further pleading, beeausze
an applieation to enforee a Commission subpena under See-
tion 22(h} of the Securitiezs Act of 1933 ia a summary
proceeding to which the Rules of Civil Procedure do not
apply and the appellee’s so-called “motion to dismiss™ was
not limited to an attack upen the court's jurisdiction but
was in reality an answer raising substantive defenses,

11
ARGUMENT
I.

A COURT IN ONE COUNTRY MAY ORDER A PERSON SUBJEGT
T ITS JURISDICTION TO PRODUCE BOOKS AND RECORDS
FROM ANOTHER COUNTRY, PROVIDED COMPLIANCE WITH
1T8 DECREE WILL NOoT CONTRAVENE THE LAW OF THE
RECOND COUNTRY,

The rule is clear, As stated in Section 15 of the *Re-
staternent of Confliet of Laws”: “A state can exercise Ju-
risdiction through its courts to make a decree directing a
party subject to the jurisdiction of the court to do an act in
another state, provided such act is not contrary to the jaw of
the state in which it is to be performed.” And as the term
“state” is used in eontlict of laws and specifically defined in
the Restatement, it makes no difference that the required
records in this case are alleped to be in a foreign country
rather than a sister state of the Union.'®

This power has been exercised in many cases to require
the production of books and papers which are outside the
territorial limits of the court. In Consolidated Rendering
Company v. Vermont, 207 U. 8. 541 (1908}, the Supreme
Court of the United States affirmed a decision of the Ver-
mont Supreme Court which ordered a Maine corporation to
produee in Vermont hooks and records kept in its prinetpal
office in Massachusetts.”! In Independent Order of Fore

" The word “state” is defined in the “Restatement” 23'
ta denote “a territorial unit in which the general body n:rlg qnw
1s separate and distinct from the law of any other territorinl

unit.” in other words, “state”™ mzy mean Arizona or the
United States or Mexico. -

" The Vermont Supreme Court in that case atatad: "Np
corporation, whether foreign or domestic, can avade {ta tea-
timonial duty, which rests upen it whila it Ia hero doing buai-
ness, by merely sending to the home offiee, in ancther state,
doeuments peraining to said business which are required as
evidence in legal proceedings here, and refusoe to produce them
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exfers v. Scott, 223 Jowa 105, 272 N. W. 68 (1936), a
Canadian corporation was ordered to bring its books from
Canada to Jowa. In Copper King of Arizona v, Robert,
T4 Ath, 202 (N, J. Ch. 1903], the defendant obtained dis-
covery of books of the plaintiff, which was an Arizena cor-
poration with to office in New Jersey, In Holly Mfqg. Co. v.
Venner, 86 Hun 42, 33 N. Y. Supp. 287 (Sup. Ct. 1895),
a partner was ordered to produce in New York books from
the office of his firm in Massachusetts. In MNafienal Dis-
tilting Co. v. Van Emden, 120 App. Div. 746, 105 N. Y.
supp. 657 (1907), the plaintiff, & Wisconsin corporation,
was ordered to produce verified copies of books from its
Wisconsin office for the defendant’s inspection in connec-
tion with his counterelaim for royalties. And in Muller v,
Philadelphic, 118 App. Div. 276, 108 N. Y. Supp. 337
(1907), the ecurt ordered diseovery against the plaintiffs,
execubors of a testator who had died in Paris, even though
certain of the papers sought to be inspected were in 2 for-
eign jurisdietion, presumably France.

Indeed, the courts, in ordering persons within their
jurisdiction to perform acts in other jurisdietions, have gone
much further than requiring merely the production or in-
spection of documents kept outside of the state of forum. In
Madden v. Rosseler, 114 Mise. 416, 187 N. Y. Supp. 462
{(Sup. Ct. 1921), the court ordered the defendant, who was
a California resident, to ship a race horse from California
to Kentucky pursuant te his contraet with the plaintiff. In
The Salton Sea Cosges, 172 Fed. 792 (C. C. A. 8, 1909}, this
Court held that a ecourt of equity eould enjoin a continuing
injury to real property within its jurisdietion as a result of
floading caused by improper constriuction of works main-
tained by the defendant in Mexico, even though compliance
with the decree would require the performance of acts in

when reqoired by autherity of law. In contemplation of law
they are atill in this jurisdiction for auch purpose, and in con-
tro! of the corporation deing business here.” I'n re Consolidated
Rendering o., 30 VL. 55, b6 Atl. 750, T899 (1907).
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Mexico. And in Vineyard Land & Water Co, v. Twin Falls
Salmon River Land & Water Co,, 245 Fed. 9 (C. C, A. 9,
1917}, this Court affirmed a decree of the United States THs-
trict Court for Idahe fixing the amount of water to which
the defendant was entitled and ordering the defendant to
install in its irrigation ditches in Nevada automatic meas-
uring devices.

The appellee relied below upon the late Professor
Beale's disagreement with the theory of extraterritorial
operation of equitable decrees as announced in the “Restate-
ment of Conflict of Laws” and illustrated by these eases.
Professor Beale states in his “Conflict of Laws” (vol. I,
§94.2, pp. 412-13 {1935) ) : “According to the generally ac-
cepted doctrine, a court neither of law nor of equity will
arder an act, even a ministerial act, to be done autside the
territory over which the court has power.” We believe this
statement goes too far. The statement is a non seguitur
from the fears earlier expressed by Beale (at p. 412) that
an order of a court of State A fo be performed in State B
might involve a viclation of the law of State B. This may or
may not be s¢ in particular cases. To deny to the courts of
State A the power ever to order the performance of zets in
State B because sometimes the law of State B might be
violated is unnecessary. All that is necessary is to condition
the rule, as the proviso in Section 94 of the Restatement
does, upon the absence of a conflict between the decree and
the law of the state in which it is to be performed. The very
fact that the American Law Institute, of whose “Restate-
ment of Conflict of Laws" the late Professor Beale was a
reportar, did not see fit in its Section 94 to follow his posi-
tion indicates that that position does not represent the gen-
erally aceepted view 1®

12 Professor Beale sought to distinguish the cages in which
decrees with an extrafernitorial effecl have been granted on
the ground that a court, while powerless to order the per-
formance of acts beyond its jurisdiction, may enjein the per-
formance of acts within ita jurisdiction even though the in-
junetion may be obeyed only by Lhe performance of sowe net
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Under the generally accepted view the Commission 18
entitled to an order enforeing its subpena, subject only to
the absence of any conflict with Mexican Jaw, ynless commaon
law principles of conflict of laws have been in some manmner
restricted by Congress in the Securities Act itself. No av_tch
restriction is created, we believe, by the provision in Section
19(h) of the Securities Act, referred to by the court he}uw
int its conclusions of law, to the effect that the Gumm_issmn,
for purposes of ali proper investipations, may require the
attendance of witnesses and the production of documentary
records “from any place in the United States or any Terri-
tory at any designated place of hearing” (E, 272}.9

In mentioning this provision the court apparently be-
lieved that the reference to the production of books and ree-

in another state. Aside from the fact that this theory is not
justified in the light of the cases we have cited, the distinction
sought to be drawn is a purely formalistic one depending upen
whether the ¢ourt's decree ia phrased affirmatively or nega-
tively. Questionz invoiving potential conflicts hetween aister
sovereignties should not be decided on so technical & basis.
Compare Fochester Telephone Corn. v, Uniled StEtasl 207
U. S, 125 (1939), the case repudiating the former negative
order doctrine” whereby orders of administrative agencics
which were nagative in form were not subject to judicial re-
view. What the Supreme Court there said 3]:1!:.‘:!]1: the"mapp?ﬂ-
priateness of the terms "affirmative ﬂr:der and ‘“‘negative
order” seems equally applicable to Besle's attempt to distin-
guiih between (1) affirmatively ordering acts to be done abroad
and (2} enjoining the cnntinuation_ut‘ acts In the forum al-
though compliance with the injunction will require perform-
ance of acts abread. The Court pointed gut (at DD. 1:1"[}-42}
that it had “had oceasion to find that while an ur@.efi was ‘nega-
tive in form' it was ‘affirmative in substance. Negative
and ‘affirmative, in the context of these prnlglere:i.z;. is as wn-
illuminating and mischief-making a distinetion, _the Qqut
atated, “‘as Lthe outmoded line between ‘nonfreasance’ and ‘mis-

feaspnee.” " . 19thy of the §

13 The court obviously meant Section 0 e Secn-
Titiea gr]:t of 1933 when it referred to “Title 15, U a. 4. A,
Ser. BO(a), 41{6).” 15 U. 8. C. 380a-41 (b} contains the com-
parable, but not identical, provision in Section 42{b} of the
Investment Company Act of 1940, which is in no way involved
in the casc at bar. Section 19(b} of the Securities Act {19
U. 8. C. §77a(b) } is quoted supre note 4,
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ords “from any place in the United States or any Terri-
tory"” was a limitation on the power of the Commission sp
that documentary evidence which was outside the United
States could not be required to be produced. If so, it mis-
construed the function of the word “from" in that section.
The phrase *from any place in the United States or any
Territory,” we beliave, gives the Commission power to re-
require the attendance of witnesses or the production of
documentary evidence at 2 designated place of hearing
“from” the place of service of the subpana anywhere in the
Uniied 3tates; it does not refer to the physical location of
the withess or the documentary cvidence. This is in accord
with the enforcement and venue provisions contained in
Hection 22{a) of the Securitios Aot (15 U.B.C. § TTv(a)}
and other statutes whereby process runs throughout the
United States glthough venue is limited to a particular dis-
trict. The witness’ oblipation to respond applies even
though he may find it necessary, between the time of the
service and the hearing, to go to a third place either inside
or outside the United States in order to obtain informa-
tion necessary to testify or to obtain documents required

o ke produced.’ Under thiz view the phrase “from any

place in the United States or any Territory™ ecreates ne
locphole for corporations incorporated abroad and doing
business in the United States. Subptenas may, of course,
be served only in the United States and the statute makes
it clear that, when subpenas are served, the records may
be required {n be produced anywhere eise in the United
Gtates, The statute does not deal with the actz which the
person subpeenzed may have to perform in order to comply
with the subpmna; it leaves those mattera to be determined
by general rules, In the present ¢ase the recorde rre re-
quired to be produced "from” Nogales, Arizona, where the
subpeena was served on the president of the appellee, to the
designated place of hearing, in Tucszon (R, 14-17).

M f Orittenden v. Barkin, 276 Fed, 078 {8, D. N, Y,
18210, where Judge Learned Hand sliowed a witnoza miteage
from the place of =ervice of the sebpmne rather than the place
of his residence.
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In other words, in Section 1%(b) Congress intended
not to restrict the Cominission's subpena power to some-
thing less than would be permissible under generslly ap-
plicable provisions of law, but rather to override any terri-
torial restrictions which would have followed from adopting
the practice preseribed by Section 876 of the Revised Stat-
utes (28 1L.5.C, § 654} with respect to court subpoenas.
Under this practice {now incorporated into Rule 45{e) (1)
of the Rules of Civil Procedure) the Commission would
have been limited to requiring ecompliance with subpenas
served (1) within the judicial distriet in which they were
returnable or (2) without the distriet but within 100 miles
of the place of return. The effect of Section 19({b) is to
override thiz restriction and permit a Commission officer
located in New York {0 gerve 2 subpeena upon 3 persen in
California requiring him to appear and produce documents
at a hearing in Illinois.

The authorities we have discussed abeve {pages 11-13)
indicate the propriety, under generally applicahie prineiples
of conflict of laws, of requiring a person who is duly served
with a subpeena to produce documents within his control
wherever they may be. Congress could hardly have in-
tended, In a statute designed te prevent fraud, to restriet
these principles and to permit evasion of the investigatory
powers of the Commission where persons ntherwize subjeet
to its subpeena powers may see fit to keep relevant hooks and
records putside the territorial limits of the United States,
Such a conclusion would be inconsistent with the entire
structure and purpose of the Securities Act, which in other
respects expands rather than restricts common law prin-
ciples, and the peneral intention of Congress to create an
effective rather than a limited subpeena power.t*

11 The report of the Sepate Committee on Banking and
Curroney on the bill which became the Securities Act stated:
“I¢ in intended that those responaibie for the administration
and onfarcement of the law shall kave full and adequate au-
Lhority to procure whatever information may be necessary or
mitirdnl in enrrying out the provisions of the Bill." H. R. Rep.
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To sum up this point, the court erred (1) in holding
that it waz “without jurisdietion” to compel the production
of the specified books and recerds alleged to be in Mexico,
and {2) in its apparent construction of Section 19(h).
Thesa errors of 1aw precluded the exercise of any dizcretion
which the District Court might have exercised in the mat-
ter. In that connection we trust that this Court will not be
misled by the second conclusion of law, which refers to the
“gxercise of judicial diseretion * * * not [to] order an act
to be done in the Republic of Mexico which contravenes the
law of that ecuntry™ (R. 272). Once it be established that
compliance with the subpiena eould be required (1) consist-
ently with applicable standards of eonflict of laws and (11D
without invelving the appellee in a violation of the laws
of Mexico, we submit that the record presents nothing more
than the clearest c¢ase of contumacious refusal to comply
with a lawful subpeena. There is thus no room left for the
exercise of diseretion to withhold an enforcement order, As
we shaw in Point III, the summary nature of the proceed-
ing emphaszizes the desirability of a decizion by this Court
which would cover all aspects of the case and obviate the
necessity of further eontroversy in the District Court and
perhaps further appeals.

IT.

PRODUCTION OF THE SPECIFIED BOOKS AND RECORDS WOULD
NOT CONTRAVENE MEXICaw Law,
Mr. Correa, an active member of the Mexican Bar aince

he obtained his Jaw degree in Mexico in 1924, and one-time
Frofessor of Commereial Law in the Eeenely Librs de Der.

No. 47, T2d Cong., 1st Sess. (1933), p. 2. And tho courts have
given a liberal scope to the enforcement of socbhpmnos {asued
by the Commission and aimilar adminlatrative ngoncion, Ewndi-
cott Johneon Corp, v. Perkinz, 317 U, B, 601 (19415) ; Conauls-
deted Mines of Californianv. S E. C, 87 F. (1) 704 {C. C. A,
9, 1038) s MeGarry v. . E. O, o= T (2 —— (C. C. AL 10,
Feh, 7, 1048).
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echo in Mexico City (R. 259), testified as follows in responge
to the written interrogatories which were posed to him:

In answer to Direct Interrogatory No. 2, Mr. Correa
stated (R, 248, 259) :

“Q. Wonld Mexican law prohibit 2 Mexican eor-
poration which iz 2 respondent in an action Eending in
the District Court of the United States for the District
of Arizona from complying with an order of the said
Court requiring it to produce in Arizona, for a period
long encugh to permit inspection by officers of the Se-
curities and Exchange Commizgsion, an agencey of the
United States Government, any of the following books
and papers of the corperation and, if so, which ones:
(&) 1ts stock baoks, (b) its cash receipt books, (2] its
bank statements, (d) its cancelied checks, and (e) iis
check books, all relating to sales of securities after
January 2, 1340, and (fj duplicate originals or other
evidences of promissory notes issued by the corporation
after that date?

“A. No Mexiean legislation expressiy prohibits a
Mexican corporation from complying with an order of
an Arizona Court requiring it to produce certain hooks
of accounts in Arizona, aithough neither is there any
legal means of obliging a Mexican corporation to com-
ply with an order of a Court in the United States of
America. Yt may be observed that in stating that no
law prohibits such compliance, such should be construed
im a strict sense of the term, for there are legal provi-
sioma requiring merchants to maintain svailable their
books of aceounts in their place of business, the viola-
tion thereof involving sundry penalties of & pecuniary
nature,” 1*

The appellee’s cross-interrogatories asked Mr. Correa
merely ts produce copies of nine spacified sections of various

16 The remainder of the direct interrogaforiea go to
whether or not Mexican law would be contravened by an erder
of the court requiring the corporation to produce in the United
States copies of the specified documents, or correspondence as
distinguizhed from official books, or an order requiring the

.corporation to permit inspection of the specified bools and
;;Eil:r:-rds at jig offices in Mexico, This testimony is discussed
elow,
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Mexican statutes (R. 250-558)."" The a‘nl;,r ane qf these statl:
utory provisions which seems directly in point is Article _ﬁa
of the Ley General del Timbre or Stamp Tax Law of Mexico
{R. 261h}, which provides as follows:

“Books of accounts must be available at the ware-
house, shop or office of the taxpayer, unless in the pos-
session of some judicial or fiscal authority.

«f the taxpayer wishes to have the books pro-
visionally in the office of someone maintaining theta;:-n
connts in the same city, he may do so pursruapsdt 0
advice to the Federal Treasury Office of such ]El’l xg-
tign, setting forth theremn the domicile -:Jff ?‘1 & pr
visinnal situs of the books for the purpose ol hiscal -
epection, in case necessary.'?

i i ifion as

b gnanish versiong are appended to the depos: .
Exhihirfshi tE I, inclugive, and the Engligh translations as rx-
hibits A-1 to I-1, inelosive (R. 261h-261r).

14 Tp addition, the following provisions may have eome
bearing : . . 1 Code

icle 42 of the Codigo de Comercio or COMITErcla’ Lo
of Miﬂﬁg ﬁ;I;R. 261q) provides: “No official investigation by ta
Court or any authority can be made to inquire if mer%hlan 5
de or do not carry proper books. They must, nevertheless,
exhibit them uapon request for E‘:e Slgplﬁ purpose of deter-
ining if 1they hear the proper stamp 18Xes.
mw.mrig;gde E'Ebés, Qection 1, of the Codign Fiseal de bt Faderui-:
cion or Fiseal Code of the Federation (R. 2611) provides thﬁ
wfgilure to comply with the obligation to file or furmish the
notices, declarations, petitions, information, reperts, CI:?FIE,'!S,
books, and documents requireg by the ﬁﬁ.c?.ll }?Erﬁétni:u%:t;%?ay
tion or furnishing of same” ghall “c -

fif]?: 25? 1t'f*mhi.lrj'a the debtora or preau}r{n}?:lil?ebgum fﬂ? Tili_lﬁécf;lrﬂ:::l!:

i ey And Section 1o :
%?th?llﬁiﬁamﬁles}?it a like violation to fail “fo furnish the di:ltﬂ
ami raports which inspeclorz are lawfully empowered to de-
s i jscal Code (R.

i 2498, Sections 1 and IL of the Fiscal e |
EEln‘}?l;:tﬂ;lrf provide that each violation of Sectiem 1 of ﬂutn‘:h?E
998 shall be punishable by a fine of from %1 to 21,000, and 1;]1;
each viglation of Section XXIII of Atticle 228 shall be puniz f
able “with a fine of three fimes the unpaid tax if amount nd
same can be determined; and, when it cannot be detcrmine
or in any other case, with a fine of from $1.00 to $10,000.08

for each violation.”
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Az to Article 65 of the Stamp Tax Law, a2 well as zll
the other statutes adduced in response to the crogs-interre-
gatories, Mr. Correa testified as follows in answer to the
Commission’s Redirect Interrogatory No. 1 (R. 255-56,
261d-261e) :

Q. Is there any provision in any of the statutes
specified in Hespondent’s Cross Interrogatories {and,
iF 50, which ones} which would make it unlawiful for
a Mexican corporation (Respondent in an action pend-
ing in the Distriet Court of the Unifed States for the
District of Arizona) to comply with an order of the said
Court requiring it to produce in Arizona, for a period
long enough to permit inspection by officers of the Se-
curities and Exchange Commission, any of the books
and papers ¢f the ¢corporation specified in Applicant's
Direct }}nterragatory No. 2.7

“A. I do not believe that there is any provision in
any of the statutes, copies of whick I have furnished
wnder Respondent’s Crogs Interrogatories, which woudd
make il unlawful for o Merican corporation to exhibif
books of accounts or documents mentioned in question
(2) of the Direct Interragatories. All the legal pro-
visions invoked by the Defendant, copies of which laws
I have furnished, deseribe the nhiigation of mevchants
to maintain their books of accounts in their place of
businesas, The reason for siuch provigion 13 obvious.
Fiscal anthorities have the right to inspect periodically
books of accounts of merchants for the purpose of de-
termining compliance with fiseal legislation, and the
only means of being assured of the availability of such
baoks is thelr maintenance in merchants’ place of busi-
ness. There {8 ne provision in any low prohibiting mer
ehants from removing the books of accounts from their
place of business. Article 65 of the Stamp Tax Law

rovides that such hooks must be available in the ware-
Eﬂus&, office or shop of merchants, wnless in the posses-
sion of some judicinl or fiscal authority, all of which
confirms my statement that no positive prohibifion i3
incorporated in the Merican fow. The second para-
graph of said Article 65 corroborates my statement by

ermitting the taxpayer to keep his booke provisionally
in the office of the party entrusted with maintenance
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of accounting records, pursuant to notification therenf
being furnished the proper Federal Treasury Deparl-
ment Office, which advice should contain the provisional
address for the use of inspectors. It seems clear, there-
fore, that the sole reason for the above described legal
provision 13 to maintain control of the books of ae-
eoumts, within which supervision by authorities, books
wiay neverthelers be wnthdrown from the cnstomary
place of business without such act being comsidered
legal. Authorities make approsimote annual examin-
ation of the books, and merchants who have such re-
eords elsewhers at the time of such inspection ecould
hardly prejudice the work of authorities and, therefore,
such temporary faifure to present the books cowld not
very well be consldered as subjecting such party to any
penalty whatsoever, Small businesses in Moxien are
aceustomed to deliver their books elsewhere than the
place of husinesa for the corresponding entries to he
made therein, and if the taxpayer can show the authori-
ttes that the books are justifinbly in ;hfdpossess-im of
someone else when on examinalion is ¢, 1o penalty
iz imposed. T know of several eases in which the mer-
chant upon receiving an inspection has not had the
books available, since they were with some authority,
and in these cases the Treasury Department refrained
from fining the taxpayer.” 1*

Mr. Correa also stated in reply to Redirect Interroga-

tory No, 5 (R. 257, 261£-261g) :

“Q. Please cite and discuss any statutory or judi-
¢ial or other suthorities in support of your answers to
Applicant’s Direet and Redirect Inferrogatories.

“A. The answers contained in these Interroga-
tories have been formulated on the basiz of the inter-
pretation which should be given the pertinent legal
provisions. I hoave not found in any of the Mexican leg-
wslation & provision which prohibits definttely the re-
moval of books of accounts of mevrchanis from their
place of buginegs, On the contrary, the law outhorizes
the vemoval of books of cecounts from the domicile of
the merchant for presentation before judicial or admin-
istrative aubhorities, or Lo maintain them provisionally
in the domicile of someone entrusted with the aceount-
ing. (Article 85 of the Stamp Tax Law.)

1 Ttalies throughout guotations in this brief are sunplied.
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#Apart from the forepoing, the only penalties es-
tablished by law in case books of accounts are not in
the possession of 2 merchant are of 2 pecuniary nature
and consist of fines imposed to the end of obliging the
merchant to have the books available to fiscal authori-
ties. Notwithstanding the foregoing, such fines may be
avoided through the solicilation of authorization from
fiseal authorities to send the books abroad for inzpec-
tion."

It appears to be clear from this testimony that
compliance with a court order requiring the appellee to
produce in the United Statea the books and records speci-
fied in the subpeena would not contravene Mexican law.
The provision in Article 65 of the Stamp Tax Law making
gpecific exception to the general rule when the books of
accounts are “in the pessession of some judicial or fiseal
authority” seems eonelusive, as Mr. Correa confirms in the
redirect interrogatories above guoted. The second para-
graph of the answer to Redirect Interrogatory No. 5, when
read in connection with the first paragraph of that answer
a3 well as the answer to Redirect Interrogatory No. 1, was
apparently included by Mr. Correa simply to emphasize
{1) that penaltiez, when applied, take the form of fines
rather than imprisonment, and (2} that even the possi-
bility of a fine may be avoided by obtaining authorization
from the fiscal authorities to send the books abroad for in-
spection, These statements must be taken to apply only to
situations where the books are taken abroad otherwise than
pursuant to “some judieial or fiseal authority,” in which
event Article 65 of the Stamp Tax Law creates an express
exception to the rule requiring the books of aecounts to be
available at the taxpayer’s oflice.

In any case, even if the automatic exception in Article
65 be read {notwithstanding Mr. Correa’s testimony) as
referring only to some judicial or fiscal authority in Mexico,
there is no reason why the appeilee should not be ordered at
leapt to selicit zuthorization frote the fiscal guthorities to
send itz hooks temporarily to Arizona for inspection, Es-
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pecially 'in view of the fact that the books are examined
only once & year, and in view of Mr. Correa’s testimony
that “temporary failure to present the bocks could not very
well be considered as subjecting [a] party to any penalty
whatsoever,” it seems elear that ag a practical matter the
Court’s mandate could be 30 worded or qualified as to pre-
clude any possible conflict with the provisions of the Mexican
statutes requiring the books to be available for inspection
by the fiseal authorities. Moreover, if the Court’s mandate
should require enforcement of the subpeEna and the appeliee
should show that it had attempted in pood fzith to cemply
but that compliance had actually been precluded by the ac-
tions or threatened actions of duly constituted Mexican
suthorities, the Commission would have no proper basis for
moving to have the appellee held in contempt and, if it did
g0 move, the Dhstrict Court would presumably not enter a
contempt citation. :

Indeed, it i3 not at all clear that the testimony of the
appellee’s witness Espinosa {R. 37}, so far as it goes, is
really in conflict with the testimony of the witness Correa:

(1) Judge Espinosa testified as follows:

“Q. What iz the Mexican law, Judpe Espinosa,
with reference to the place or places where books, rec-
ords and doruments of a Mexiean business conecern ¢an
be kept? What is the law in that respect?

‘A. The same law requires that all books and ree-
ords of the corporation must be in the place of business
of the company.”

This answer apparently refers to Article 65 of the Stamp
Tax Law, and if that is so we agree with the answer so far
as it goes. Judge Espinosa simply omitted the exception
contained in Article 656 for cases where the books of ae-
eounts are *in the possession of some judicial or fiscal au-
thority,” and he did net go on to explain, as Mr. Correa did,
what the actual practice is under Article 65 and how in any
event any possibility of a fine may be aveided by obtaining
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authorization from the fiseal authorities to send the hooks
abroad for inspection. Judge Espinosa’s omission should
not be taken to imply a disagreement with the clear and
detailed testimony of Mr, Correa.

{2) Judge Espinosa testified further:

“Q. And if they are removed, what is the penalty,
or is there a penalty for such remowval?

“A. Yeg, there are severe penalties.

“Q. It iz a fine if they are taken away from the
legal place of deing business?

"A. Yo"

This apparently refers to the provisiens of Axticle 228,
Bections I and XXIII, and Article 236, Sections I and II,
of the Fizeal Code (R. 2611, 261{, 261n), referred to supra
note 18. Meprc again we agree 23to the existence of provi-
alons for penalties, but Judge Espinosa simply did not ex-
plain, as Mr. Correa did, the inapplicability of the penalty
provisions to the case at bar,

{3) Judge Espinosa went on to state:

"Q. In judicial proceedings in Mexico, when in-
apections of papers and records of a business concern
are made, hosw 12 that done?

“A. They must be examined in the place of busi-
n%ss of the company., They cannot be taken oul of the
office.

“Q. Suppose in the federal court in Mexico there
i5 some question of the books or records of a company,
ean they be taken into the court?

“A. No, sir.

*Q. How is that examination made?

“A. The judge goes to the place of business to
make the examination.”

These statements apparently were made in reliance on Ar-
ticles 44 and 45 of the Codino de Comercin or Commerecial
Code of Mexico (R. 261r), which seem to provide that, when
it is necessary to examine a persen’s books in connection
with judieial proceedings in Mexico, the examination shall
be mgde st the person’s office rather than in court or else-
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where. This difference between the Mexican practice and
our own is irrelevant. The answer is that we do not need to
rely on any cffirmative aunthority under Mexican lnw to
aseist the Commission in ebtaining an examination of the
specified books. We have ample sanction by resort to the
contempt powers of the United States courts, which may ba
exercised againgt the appellee and its property in Arizonn,
or against Kendall as they have been in connection with the
subpona directed to the Arizona corporation. The Court
has jurisdiction over the appellee’s person. The only condi-
tion upen the exercise of that jurizdiction is that eompliance
with the Court’s decree shall not involve an aetual vislation
of Mexican law., Therefore, the Mexican practice—under
which the books do not come to the eonrt but the court poes
to the books—Iis irrelevant for our purposes, No Mexican
lawsuit is necessary.

(4) Judge Espinosa testified finally:

“Q. Can such books, records and instruments of
such enterprizge be taken into a foreign eountry?
YA, No.”

This, of course, is the ultimate faet to he found; and we
submit, in view of Mr. Correa'’s testimony, that the con-
clusion reached by Judee Espinesa does not represent the
correct application of Mexican law, and that, insofar as the
testimony of the two gentiesmen is in conflict, the court
should have preferred that of Mr. Correa. We are all aware
of the extent to which lawyers representing clients with
diverse interests may censcientiously differ in their inter-
pretations of an applicable provision of law. There is no
reason to assume that this is any less true of forcign law
than of domestic law. Hence we by no means question Judge
Espinosa’s pood faith or gqualifications when we observe
that according to his testimony he organized the appellee
and has represented it since its organization (R, 35). Mr.
Carrea, on the other hand, has no relation whatever to the
Commissien, but testified without any fee purely as =z
matter of courtesy to the United States Embassy at Mexico
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City. Moreover, J udge Espinosa’s testimony consists stmply
o_f a numper of unsupported conelusions withoyt explana-
tion or citation of authority, whereas Mr, Correa cited
chap_ter and verse and explained in detail the policy of the
Mexican statutes and the practice thereunder.

We submit, therefore, that the court could and should
have granted the Commission’s application by ordering all
of the hooks and documents specified in the subpEna to be
Prl}dliﬂed as required, with the assurance that the appellee
in dmﬁg so would not viclate any Mexican law within the
meaning of the proviso contained in Section 94 of the “Re.
statement of Confliet of Laws.,” It is very significant that
the appelle’s stock sertificate books, minute book and plher
documents were in the United Stafes when Kendall wanted
them to be here, some of them in the possession of his Ari-
zona counsel (R, 211-12, 231, 188-89, 135 Apparently the
appellee {and its attorneys if they were consulted) were not

concerned with any requirement of Mexican law that those

books be kept at 21l times in that country.

In any event, even if it be assumed arguendo that Mexi-
can law would he contravened by literal compliance with
the subpena, the court erred in not entering an order 2long
one ni; Ilftlé)é'e:tﬂf sewirgrsl alternative lines which the Commis.
s1o0n stated if would be willin if i
oy e 1€ would g Lo accept if it could not have

(a) It is certainly clear from Mr. Correz'z a
{ ang:l there is nothing to the contrary in Judpe Esp?;:sz]::
teshm::m_v} that the eourt could have ordered the production
of copies of the several items specified in the subpena with-
ouf raising any conflict with Mexican law {R. 248-29, 260
266, 261e-261f). Copies of papers maintained ahmad'nr inl
afwther state have been ordered produced on petitions for
discovery.® Moreover, an analogy for the production of

™ Muller v. Philadelshia, 118 App. Div. 2
Supp, 287 (1908) ; Mational Distilling Lo, w:f'mrifbi?dsmn'121rd
App. Div. 746, 105 N. Y, Supp. 657 (1507). '
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copies whers the originals eannot be removed from the place
where they are required to be kept is afforded by Nule 44
of the Rules of Civil Procedure with respect to proof of
official records. Since official records normally cannot be
removed from the offices in which they are kept,® Rule 44
provides for the authentication of copies.

{b) In order to eause the least possible intarference
with the appellee’s business, the Comrnission took the posi-
tion that it would be satisfied if the eourt, in the alternative,
should order the appellee to permit the inspection of the
required books and records at its Mexican office on a apeti-
fied date—the Commission suggested a date within ten days
of tha court’s order—and to furnish to representatives of
the Cornmission authenticated copies of any of the specified
books and records which they might reguest as a result of
the inspection. See, for example, National Distitiing Co. v.
Van Emden, 120 App. Div, 746, 105 N. Y. Supp. 657 (1907},
where the New York court ordered a Wisconsin corporation
to exhibit the relevant portions of its books to the defendant
at its Wiseonsin office.” Here again, Mr. Correa’s testimony
is clear (R, 249, 260-561, 266-57, 261f), and there is nothing
tp the contrary in anything that Judpe Espinosa said, As

N Corbett v, Gibson, 16 Blatchf. 334, Fed. Cas. No. 3221
{E. D. N. Y. 1879); 8 Wigmore, Evidence (3d ed. 1%40)

§ 2373,
22 Ben plao National Labor Relntions Boord v. Northers
Trust Co., 536 F. Supp. 335, 3839 (M. D. IIl. 1944), where the

gourt stated:

“The order requiring compliance with the subpeena should
provide a convenient method of compliance, one which
will not Interfere with the business of the bank. I think
the order should provide, too, that in s0 far az the bank
will permit inapection of the books and papera at its place
of business it need not be required to produce them befora

the Examiner."

Failure of the appelles to comply with such an order would, of
course, result in conterapt proceedinga in the United Statea
Diistrict Court. It would still be unnecessary to resort to any

Mexican court for positive assistance.
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we have already noted, Kendall stated at the hearing below,
in the presence of his ecounsesl, that hie would have no objae-
tion to examination by a Commission representative of
such of the appelles’s books as might be in Mexico (R. 33).

{¢} At the very least, it is certainly beyond dispute
that Mexican law would not be contravened by ordering the
production of the advertising material and the correspond-
ence specified in Item 8 of the subpena (R, 16, 248-49, 264,
256, 261f). ‘This zlone requires a reversal of the court's
order and judgment,

fd} Finally, there is the possihility, which we did not
mention in the Distriet Court but which we have previously
mentioned in this brief (supra pages 22-23), that the
Court’s mandate requires the appaliee to apply to the Mexi-
can fiseal avthorities for authorization to remove the bhonks
temporarily.

We mentjon these alternatives, however, only to dem- .

onstrate that, under any inferpretation of the evidence as
to the Mexican law with respect to literal compliance with
the subpeena, the court still ¢rred in denying o dismissing
the application outright. We wouid rather accept a handi-
cap and proceed with our investigation on one of these aiter-
native hases than have the application denied entirely, but
we stubimit that we are entitled to production of the originals
of all the specified books and documents pursuant to the
literal wording of the subpwena.
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II.

SINCE AN APPLICATION TO ENFORCE A COMMISSION SUE—1
PENA IS A SUMMARY PROCEEDING 0o WHICH THE
RULES OF CIviL PROCEDURE DO NOT APFLY ﬁ.N*D THE
APPELLEE'S S0-CALLED "MOTION TO DisMIss wﬁs
NoT LIMITED TO AN ATTACIK ON THE DisTRICT COURT S
TURISDICTION, THE COURTS MANDATE SrouLp REe-
QUIRE ENFORCEMENT OF THE JUBPENA WITHOUT FUn-

THER PLEADING.

the Comrt agrees with the Commission on the first
two ;upnsitinns, th% final question arises whether the Gm.}ri,
chould reverse the order and judgment below an;:l requu!-e
enforcernent of the subpena, or whether it should merﬁ:i
reverse and remand the case in order {o give f-:hE ippe'e
an opportunity to file an answer upon dfr}:al of its mn:;;m.:;
to distmiss.” The appellee took the position belr:w{ tha ]ﬁ}
its motjon were denied, it should have an opportunity t{:: .;
an answer within ten days under Rule 12(a) of the Ru {e_; a‘i
Civil Procedure, It is our position that the Rules of_ ivi
Procedure do not apply to applications 'an t_he C(}mmlSSIE{I'Ir
to enforce its subpeenas; that such a}pphcatmns AYE pure ':1
ancillary to administrative prucegdmgg and are gm'-;rnef
by the summary procedure presnt_'lbed in Bection 22 th ?d
the Securities Act; and that on this FEE'OI'{} the Court s o}éh
require enforcement of the Cemmission’s subpeena wiln-

out any further pleading.”

ibili lying
t mean te foreclose the pussibility of app ;
ert;;n\gﬁ(:jvq;s?gnan;f the Rules of Civil Procedure Ly analogy,
'i:n s Tar as this would not be inconsistent with the Euﬂm”i
procedure intended by Congress. See Walting VA I;a Iﬁ;;f'?:h
Newsprinting Co., Mg, —— F. {Bd) (C. €. P éd} et
5. 1945) ; Perkins v. Endicott-Johnson Corp., 128 I { ,
o55.97 (C. C. A, 2, 1042), affirmed, Endicott-Johnson Corp. v
P r:icms 217 U1, 8. 501 (1943). Those cases held that it was
lfite.pt:t]per to follow the appellate procedurs preseribed by
l‘Ilw'.-.ﬂve. 4] in subpeena enforcement cases. .
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S‘everal courts which have squarely considered the
question of the applicability of the Rules of Civil Pro-
cedure to similar proceedings to enforee administrative
subpenas have eoncloded that the Rules are inapplicable;
Phat an application {o enforce an administrative subpena
12 purely anecillary to an administrative proceeding; and
]_mnce that the enforcement proceeding should be summary
in nature, In Gosdyear Tire and Rubber Co. v. National
Labor Relations Board, 122 F. (2d) 450, 451 (C.C.A. 6
1941], the court held : ]

. "“The company urges that the proceeding Is a civil
suit and that the Distriet Court mI:ISt be re%emed for
failure to issue process, to grant a nearing, and to make
findings of fact and conclusions of law in accordance
with stch rules. We agree with the District Court that
the proceedings plainly wre of o summary nature not
requiring the issuance of process, hearing, findings of
fact, and the elaborate process of a civil suit. We think
the procedure to be followed in the District Court is
controiled by § 11 (2) of the Act, Title 29, U, 5 C,
§161 {2),29 U. 8, C. A. § 161 (2) which reads: [The
court here quoted Section 11 (2) of the Nationa] Laher
Retations Act, which is substantially identical with
Section 22 (b) of the Securities Act of 1933, and want
on to say:}

. It is sipmificant that the statute calls for an
application’ rather than a petition, for an ‘order’
rather than for a judgment, and that it details nc
other procedural ste 8. Obviously, if the enforcement
of vahid subp@nas, the issuance of which is @ mere inpi-

% i e case, were to require all of the formalities of
o vl syt the administrative work of the Board minhi
often he subject to @ great defay. We think that such
was not the intention of the Congress, and that this
clearly was indicated by the ose of the simple and un-
ambiguous worde with which it deseribed this proceed-
mg._ Our conclusion is fortified by the Notes of the
Advisory Committes as to Ruie 45 of the Federal Rules,
which ztate that it ‘does not apply to the enforcament
of subpeenas issued by administrative officers and com.
m:ﬁfﬁlm;s puz}*lsuagt to Sta’l;;um? authority. The enforce-

of such subpeenas by the distrie i -
tated by appropriate statu}:‘:es.’ teourts Is regu
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“A similar conelusion has been reached zs to this
uvestion in pumerous cases arising in the Distriet
‘Courts and in ene Circuit Court case, Cudahy Pocking
Co. v. Nationa! Lobor Relations Board, 10 Cir., 117
F. {2d) 692 [1941), The cases relied upon by appel-
lants as requiring a contrary conclusion were decided
before the adoption of the rules and do not constroe
either the rules or the particular statute. We think

they are not ¢controlling here.”

The Second Circuit, too, has stated, although by way
of dictum, that the REules “"may not be fully zpplicable to
the pre-appellate stages of this type of preceeding”—in
that case a proceeding to enforce 2 subpena of the Secre-
tary of Labor under the Walsh-Healey Public Contracts
Act. Perkins v. Endicott-Johnson Corp., 128 F. (2d) 208,
226-27 (C. C. A, 2,1942} | affirmed, Endicott-Johnzon Corp.
v, Perfins, 317 U.S. 501 {1943).

Similarly, the late Mr. Chief Justice Wheat of the
Distriet Court for the District of Columbis, in an unre-
ported oral opinion enforcing a Commission subpena under
Section 21(e) of the Securities Exchange Act of 1934 (15
U. 8. C. § 78u(ch ), which is similar to Section 22(h) of the

Securities Act of 1933, stated:

“#* * * T have reached the conclusion as I said
yesterday, that fheze new rules are nol infended 1o
applty literally fo such proceedings as this. I think the
statule contemplates ¢ proceeding in the nature of a
summary proceeding, and T do not believe the ordinary
rule was intended to cover such a case.

"The statute provides for application to the Court,
when there has been disregard for a subpena, for an
order requiring the witnesses to testify or produce the
papers and documents that are called for. That iz what
has been done in this case. There was a refusal, and
application was made to the Court for an order re.
guiring the withesses to do those things. I think the
Court can make the summary order under such cir-
cumstances * " " I think eny other construction
would render the statule uselesz * * * the statute
does contemplate something besides wasting months of
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time in motions, extensions of time, and all that. [
think it is intended to be 2 summary proceeding. * * *”

S. E. C.w. Claytoa, 1 S, E. C. Jud. Dee. 670 (D. D. G, Mar.
16, 1920}

In Martin v, Chandis Securitiea Co,, 128 F, (2d) 731,
T34 (C. C, A, 3, 1942}, this Court assumed that the Rules
applied to the enforeement of a subpeena issued by an In-
ternal Revenue zgent, but in that case the agent contended
that the Rules applied. The court there stated:

“The Internal Revenue Code eontains no provision
specifying the procedure to be followed in invoking the
f'urisdictiun of the court below. We believe, as appel-
ant contends, that the Federal Rules of Civil [i’m-
cedure, 28 U. 5. C. A, following seetion 723¢, are ap-
plicable. The pleading dencminated a 'Petition’ will be
{reated as a complaint, there being no provision for a
‘Petition’. Under Rule 8 (a}, it was necessary for the
complaing to eontain ‘a short and plain statement of the
claim showing that the pleader is entitled to relief’”

Section 3633 of the Internal Revenue Code {26 U. 5. T,

33633) , the section involved in that case, provides without
elaboration:

“If any person is summoened ynder the internal reve-
nue laws to appear, to testify, or to produce books,
papers, or other data, the distriet court of the Tinited
States for the district in which such person resides
shall have jurisdietion by appropriate process to com-
pel such attendance, testimony, or production of hooks,
papers, or other data.”

it will be noted that this section leaves the “appropriate
process” undefined, and does not refer {as do Section 22(h)
of the Securities Act and the comparable provision of the
National Labor Relations Act construed by the Sixth and

# Thijs iz the entire relevant portion of the opinion. Fol-
lowing this quotation the court proceeded fo a consideration
of the merits of the application. See also the commentary on
“Applicability of the Federal Rules Lo Enforcement of Admin-
istrative Subpoenas,” 2 Fed. Rules Serv. 629.52 (1940},
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nth Circuits) to an “application” and an “prder’—Ilan-
Q:age which, as the Sixth Circuit held, is :}ot the lan!guage
of the Rules. Moreover, aside from the differences in "r_.hr:
statutory provisions involved, it ia c:le_ar from the opinion
in the Martin case that the applicability of the Rules was
not challenged, and that neither party brought to the cj'our“c $
attention either the cases in the Sixth and Tenth Circwts
or the considerations mentioned by all of t‘r"se courts which
had held the Rules inapplicable to proceedings to enforce
sdministrative subpeenas. We suhmit_, therefore, {1) that
the Martin case is distinguishable on its face El+n{]. (2} ::,hzit
in any event this Court, in the light of \!:’ne ?unsldered views
of four other courts including three Circuit anrta of ﬁ?'
pezls, should not foel itself boond by an assumption made in
a case in which the applicability of the Rules was not in

niroversy.
« To sai that the Rules are inapplicablf: by ne means
leaves the procedural vacuum here %hatt r!mght ﬁave_ been
left in the Mortin case. The Commission's app!matmni is
governed by the summary procedure spemﬁeq. in Section
92{b) of the Securities Act itself. As the Bixth Circuit
pointed out in the Goodyear Tive and Hi:tbbef Cofmpu:'fmy case,
sitpra, the section calls for an “appl_icat}an" and an “order.
Within those specifications the I}lstr_mt Cnm:t may hear
the matter in any way which is eongistent with the_sum-
mary procedure intended by Congresa. _It would obvicusly
be at odds with this intention o permit a respondent to
delay the proceedings—and perhaps to bog _du'wn the Com-
mission's investigation until the statute of limitations sha}l
have run *—-by making a piecemeal defense to the appli-

eation.

23 The statute of limitations on eriminal prosecubions
under Section 24 of the Securities Act (15 U B Q. _§'I_’Tx]f ig
three vears (18 U. 8, C. 8 5%2), and there is no provision 1or
tolling the statute pending the enforcement of & subpena.
{Wheiher the statute is tolled while the regpondent is a fugil-
tive is, of course, another matter.) 1t is now more than two
FERAIS since the issnance of the subpeEna 1n the case at bar.
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If Rule 12fa} does not apply, the appellee has no auto-
matie right ta file any further pleading. Within the sum-
mary procedure conternplated by Section 22(b), the ques-
tion whether a respondent sheuld be permitted to file =ny
further pleading after the denial of a so-called motion to
dismias should be decided by the ceurts according to the cir-
cumstances of each ease. The appellee’'s motion and its de-
fense thus far have not been confined to an attack upon the
court’a jurisdiction. Indeed, 28 we have already noted, the
appellee in its brief below apparently abandened any argu-
ment of lack of jurisdietion over its person or of incorrect
venue, for it rested its argument exclusively on its position
as to the hon-extraterritorial operation of equitable dectees
and its version of the Mexican law, all of which amounts to
a substantive defense (see note 9, supra). As we have
seen, it introduced festimnony in support of that defense.
And the Commission likewize hag not treated the appeliee’s
motion a8 a penuine motion to dismiss for lack of juriadie-
tion. If we had chosen to treat it so, it would have sufficed
for us to point out simply that the motion should be denied
because i did not po to the jurisdiction of the court. We,
like the appellee, have fully argued the appellee’s contention
25 to the imprepriety of granting the application under rele-
vant principles of conflict of lzws, and it is difficult for us
to see what new defensge not wholly frivolous eould possibly
be raised in any further pleading.®

m Any attack on the breadth of the subpena would, we
submit, be frivalous in the light of this Court’s recent opinion
in the Penfield case (axpra note 2). The evidencs soughti by the
eight itema of the subpena is “not plainly incompetent or i
relevant to any lawful purpose of the Commission,” aa the
Clourt there atated, and hence the subpens more than satiafies
the Supreme Court's requirement in Endicott~/ohnson Corp.
v. Perkins, 317 1. 8. 501 (1543). Moreover, the aubpena
directad to the appellee ia very similar o that directed to Ken-
dell’s second after ego, the Arizong corporation, whose only
defense was a denial that it had possession or eontro! of the
glncu'?]enj:s sought to be produced {which the court disbe-
lieved).

25

Tt follows that the appellee would be asking for its
day in court twice on the same guestion.* In_ view of the
delays which have already marked this proceeding—and the
conduct of Kendall {who completely controls both corpora-
tions} in contumaciously ignoring the decree entered by
the District Court against the Arizona corporation—we
helieva that the policy against delaying inveztigations
of the Commission hy long drawmn-out subpeena en forcement
proceedings applies here with particul_ar force. As the Su-
preme Court said in Cobbledick v. United States, 3}]9 u. a.
323, 325 (1940], “To be effective, judieial administration
must not be leaden-footed.” We submit, therefore, that the
court below should have denied the appellee’s motion and
entered an order enforcing the Commission's application

without further pleading.

2 Ag a matter of fact, even under the Rules of Civil P'ro-
cedure the appellee is not entitied to file a further pleading.
Rule 12(b) permits a defendant, before filing an anawer, to file
s motion to dismiss at hia option, but only to raise the defenzas
of (1)} lack of jurisdiction over the subject matter, (2} lack
of jurisdiction over the person, (8) improper venue, {4) ‘msufa
fefency of process, (B) failure to state a tlaim upon which re-
lief can be granted.” Since stbstantive defenses can be raised
only by answer, the appellee’s “molion to dismiss' should be
treated by the Court as an answer, which is the way we consid-
ered it in trying the case below. "The name given to a pleading
doas nat ehange the nature of the pleading, and a pleading
designated as a motion to dismiss will be treated as an anawer
if it ja such in substance. Beker v, Sisk, 1 Fed. Rules Serv,,
120, 132 (D. Okla. 1938). A defendant is entitled to only cne
anawer. Bule 12{h) provides that “A party waives all def enses
and objections which he does not present either by motion aa
hereinbefore provided or, if he has made no meotion, in hia
answer or reply,” with certain exceptions not here relevant.
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CONCLUSION

The order and judgment of the court below should he
reversed, and this Court should require enforcement of the
Commission’s subpena.
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