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Supreme Conrt of tye Tnited Hintes
Mashington B, L.

CHAMBERS OF
'ICE FELIX FRARKFURTER

January 13, 1946

Cear Uhief':

I am relieved bty your taking the Yemashite case, Precisely because
I am im such thorough agreement with you about the case I venture to make a sug-
gestion or two, moved by the teeling that, if &t all possible, theresbould be
only one opinion in support of the Court's decision. To that end [ hope the fol-
lowing congsideretions may appeal to you:

L. The most ungualified recognition of the subordination of the
Wilitary to Law should, of course, be made slong the lines of Fields*s

passage in [Dow v. Johnmsom, 100 U. 5. 158, 1£5-170,

2. But under our vonstitution, all brenchesof Government are
subject to Law. Thuat inciuvdes this Court. Accordingly, this Court
must obhserve the bounds of dits authority. Hothing is wmore incumbent
on u% than to ubaérvg the settled limits of our reviewing power by

nabess corpug. MNeedless to =gy, that writ is basic to the safeguarding

of liberty - but liberty is not safeguarded by a misuse of the writ.
for mysell, I would regerd the price of securing sn agresmeni on any

opinion too heavy & price to psy, if it involved & recession from what

you apd I understend to be the limited scope of review on habeas corpus
ot military detentions. dot only are sur gases compelling, tut the
reasons behind them zre.

3. Toere are too many differences of opinion amongat uas on the

suggestion that Japsn hes cessed to be a govermment, and, therefors,




un the bearing ot such an assumpticn on treaty rights. That mode

of epprosching disposition of the point regurding the applicability of

the Ueneva Conventiom is, I believe, sure to siir diszemsion.

—_

4. It seems to me thuat both the Genevs Convention point and that

concerning the use of atfiocsvits venish upon a true analysis of these

praceedings. Hed dlachirthur seized Luzon while hostilities elsewhere
were stili sctive and proceeded to feal with Lamashita as he was here
veall with, 1 cannot imegine thet anyone would urge the applicabllity
of A.W. 25 or the requirement of notice under the Geneve Convention.
Uf course these do not apply to the dispesition by the commanding gen—
erel in & combat &rew ci’ accusations for vislations of the articles of

=L
War by m belligerent olficer. Legally speaking, A.W. 29 and the re-

guirement of notice under the Geneve Lonvention heve no mofe relevance
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vy the clircumstances of the proceedings now before us.

To avold misunderstending, let me repest thet L now feei zbout your ex-
position of the cuse what I felt at Conferenge - it measures up to wiat is worthy of
the Lnief Justice of the United States in a matter of such megnitude. wvhat L have writ-
ten above is moved Solely by the desire to be oo some help, if I esn, in evolving an
opinion wnereby you zlone will speak :or those who concur in the Court's decision.
Faitinfully yours,

R ey,

Ty

The Ziief Justice




