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SECURITIES AND EXCHANGE COMMISSION
WaASHINGTON

May 15, 1946
Hoaorable Caenson Purgell
Chsirman
Securitics and Exchange Cemmission
1530 and Losust SETaests -- e

Fhiladelphia 3, Pa.
Lear Gepson:

I am eneciceing herewiza a copy ol a memorandum whichbasd bagcn
nrenarad for the Netinnal Advisory Uouncil by the Ceneral Counsal
for ihe Tressury Depostment relative to gquestions arising in coa-
neetion with securities to bo issued or gusTanteesd by the Inter-
natione: Benk for Reconatruction and Development. This memorandum
discusass federal legislotion which may affect the marketine in the
United Stet2s of the Bank's bonda, with rarticular reference to the
Securities Act of 1937 end Securities Exchanpa Act of 19731,

Fernit ma to ecall to your attention the ceocacluszion of the
memaraadum to the effect thet it Adoss oot rppesr that the Coungll
peed to take any ection toward amendment of federal laws st tha
prasent Tine.

I ar sending copies of this wmemcorandum to Messrs. Foger
Fazter and Belcdwin Pane with a reousst for cormments.

Sincerely yours,

Aecee

YWalter C. Louwchhein, Jr.
Liviser sn Forsipgn Investments

Exzeclosura
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Mey 6, 1946
To1 Secretery of the Natioaal Advisory Qouncil on
Interneaticnal Monetary end Financial Froblems
From:  Beneral Counsel for the Department of the Treasury
Preliminery Homorandum oo Ruestions Arising in Coansetlon with

Becurities %o be Iesuod or Guerantased by the Internaticnal
Bank for Reconstruction snd Development

In ecpordance wlth your request, the following prolimloary memorandun
discuseas Federal legialetion which may affect the merketing in ths Unitad
ftates of mecuritias issued or guaranteed by the Interneticnsl Bank fer
Reoconetruction and Develophsnt.

1., Regictration undsr Securitiss Aet of 1933

The Sacuritios Agt of 1333, as am¢nded, z=nken it unlawful for any
person directly or indirectly to usa any means of interstata transpor—
tation &f communidation for the 2ale of A femuritiy uwnisss § rogistiration
statement i tn sffeot nms to that Eesourity. The Seliaitor of the
Sacuritiea and Ezchange Commission haa aonsludsd Iz an oplnicn o the
Commission that pecurities issued or guaranteed by the Intoimational
Bank for PegonstTuetion and Davelopment may 0ot be sonslderad to be
sxempt from thia registration requirement. & copy of his opinion is
attached herasto.

The Selicitor belisvTes thet the cniy poseible ground for exemption
of such securitiss 1s undey aasction 3{a}{2) of the Sacuritiee fAct which
exempts securities "lssued or guarantead ™ * ¥ by sny person conmtrolled
a7 auparvissed by and meting ss an Iinstranentellty of the Governmeat of
the Tnlted Stntes . purauant to euthority grented by the Congreas of the
United Statag * * % 1 1/ Ee notes that sinee securitiee issued or
guarentead by tha Bﬂnk mey oot be gold in this country without the con=
sent of the Unlted Btates repressnistlve on. the Bank, 1%t might ba argued
that 1o 1te gepnoity of floeting eecuritles in this acuntry, the Bank ia
a peraon contyolled. or supervined by mnd soting es an Instrumentality nf
the United States within the memning of santion 3(e)(2).

Hewaver, the Solleitor coccludss that securitles isguesd or pusranteed
by the Bank should not be gonsidersd to be exempt under that pectlon be-
ceuse ths United Stetes hes only minority partieipeticn in thoe Benk.and
secordingly ths Bonk-la not & perscn superviped by and esotlng &2 an in-

atrumentality of the United States 85 contemplated by tho S&uuritiasﬁ&ut.

>,

1/ TU.8.C. title 15, sec. P7c(s}(2).
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This coaglusicn ie sipporteéd by aStetements mads by both Sememtors Borkley
and Taft in the course of dabate on the Bretton Woods Agresmentse Rot,
These siatements clearly indisnte that it was understnod by Qongress
tkat eguuritiscs of the Psnk would be subject to registration. 2/

Although as the Solicitor puggesats, it might be possible es @ matter
of legal sonatrTucetion to Peach another comclusion, it does not appear
that the opinies of tho Salisitor can be effectively contested, particu-
lafly in view of tha otstsmonts epponring In $the legisluativs history of
the Bratton Woods Agreemsnts Ast. The guestlan then apriaes a8 to the
deaiTabllity of reeommending that legislnatlon be snacted examptints Be-
ruritlies of the Bunk fTom the registration requireaments of the BSepurities
Ant.

In rasolviung thle question, 1t should be natad thet the reguirement
that Bank securitias be registerzd under the Securitise fot is not
neosepaTrily inconeistent witk the Feet that the floating of such sacurities
in tho United Btates miet be gporoved by the Heticnel Advieocry Couwncll nor
will auch a rogistration requiremest reflect on the actlon of the NAC. Toe
funations to be parformed by the two ageseien lo thies bltuation are dig-
tinet, and their determination can be complementary. The NAC will un-
doubtedly base 1ts epprovel or dlsapproval of the marketing of a sscurlty
in the United States on tha merits of that escurity with partiojplsr
referenns to ite relation to the economlc and other interspte of the United
Stetes. The Securitlos Aot reglstration requirenents, on the othar hand,
will merely sorve to naks availeble Tyll informetion ebout the Bankts
seourities to the invemting publie,

There {6 precedent for exempting sSecuritiea from regletrmtlon when
they must bs spproved by enother goveramental body, Soec¢tlon m}{bH] of
the Sacuritima Aot 3/ exempts any sacurity whiech is eubjeéct to the yro-
vialon of sectlon 20(e) of the Interatute Commsrce Act, 4f Pursuant to

2/ Thess remarke of Heantora Barkley end Tsft sre gquoted in full in the
Opioion of the Jolioitor of she Securities and Exchenge gommission.
Baction 4 of ths Bretton Woode Apreements Act provides thei ths
Natiaotal Adviaory Councll on Iaterasticnal Monetary end Floapcial
Probleas shall make all declslons as to whether seturities iamed or
guarsntesd by the Beank mey be sold in the Unlted Statea. Although
this might wesker tha opinicn of the Solieitor 1n se fHEr as 1t la
hasad on an stialysle of the Bunk, 1t dops aoct affect the statoments
af Semetors Barkley snd Teft on whichk he places greet emphaaie.

af U, 8. ¢, title 1%, ameo. Trcia)(6).

W U.B.0, title 49, sec. Wa.
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thgt seotion, the Interstate Commerce Commission antharizas the ipsusnes
af & eecurlty by a2 reilroad upcn & finding thet the security is for e
lapfal ob ject competible with the publise intersst and neceAsary oFf ARpIO-
priate for the proper performance of the railroad's 2srvics to the publis.
Thus, the functionsg of the Cormiasion and- the Bank in their relstlon to
the S5EC are analogoub.

Desplte this precadent for statutory exemption of the securltlea of
the Bapk, 1t may be prefereble not to requsat sueh leglelative aotlion at
the present time. Public support of the Bank or relience upon ito se-
caritiea would not be enhemoed by attempta o obteln Apeciel srenptlons
for saturities of the Bonk, Moreovar, reglatratiom unde» the Boourities
Aot will furnieh o gomvenlent woy to give full publielity and iInformatlicon
ebout auch securitles to the publie. It dows not sppear that the Infor-
pation ordinarily regulired on & reglstretion stetament would be more than
ths Benlk may be erpacted to obtsin for 1ts own use. The form of the
reglatration etatement mey be worked cut by agreement of the SEC and the
BEank, While there ip g theoretlceal possibllity that the 3EQ night lopaist
on more informatlon than the Benk 1ls preparsd to gupply, it ahould be
noted that the NAC &5 the cocrdinating United Statea orgenizstion in the
fiald of foreign financial end monetery tronéactlone weuld be in e position
to work out the problem with the JEC,

Aacnfaingly, i+ 18 suggested Tor cooslderaticon thetr no attempt b
made at this tims to eecure legislation exempting the securities of the
Benk from the registraiicn requirements of the SEcurities Ast of 1933, 5/

2. Reglatratlon under Securltisa Exchénge Aot of 1934

Regiotretion 18 reguired under the Securliles Exchange Act of 1934
vefore any security lothar thaa en oxempt security) maey bo deslt with on
a Rationnl Sacurities Tzchange. OSoctlom 3{a)(12) of the% Aot exeapts
spourities which are "i{esusd or guarsntesd by corporations in whish the
Toilted Etetes hes & direct or lndirsct lnterest as shal) be deaigneted
for sxemptioh by the Beeratnry of the Treasury aa nacessary or appropriata
in ths publie intarest or for the pretection of inveotors.”® é/

5/ Document H¥¢. 16 of the Technical Dommittes of the Nationai Advisory
Council recommends that no atteampt be made at thise time to obteln
guch &0 emendment of ths Securitiam Ast. This recommsndation 18
steted to be beped in part on the opinicn that tho registretion re-
quirement would nrot impose on undus burden tpon the Penk and that
any specific problems cen e worked cut satisfeotorily by cooporation
between the SFC mnd the Bank.

&/ u.8.6. title 15, sec. 78c{a) (12].
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Fhilp 4+ would appear thet thlae authority could be conetruad o permit
the Secretary of the Treasury to exempt the ascurities issued o
guerentood by the Bank, the siatements made by Senators Barkley and
Taft in eonnecticn with the Pretton Woods Agreemsnte Act and the son-
aideratione which welegh ageinat oseking a eintnicry exomption to tha
Spcurities Act mlec afford reason for the Beorsetary not to teke such
astiton &t the present time, 7/

3. C0ivil Liabilitles af Sellervs of Benk Sepurities under
the Beguritiss Agt of 1933°

' Tnder section 1l{a] of the Semcurities Aot of 1933 8/ limbility to
the extent of the loes sufforad ia oace eny part of the registretion
stptemont oontaipne en untrue statement of a materiml fact or omlts to
stnte & fateriel fact 18 Impoasd upoa avery underaritier with reapsct to
guch Bepurity. The tarm "underwriter 1s defined by section 2(11)
af "any peTeon who has purchased fryman iESueT With a view %o, or aelle
for an lasuer in couns¢blon with, the diaetritution of any securlty, or
participates or hes & direct or indirect pertielpatlion ia eny sugh
wberteking * * *; btut sueh term chall ot inoludeie person whode in-
torast is limited to & comuisalon- from an underwritér or demlsr not in
exeess of the ueusl &nd customary distributorh® or sellers? conmimmien.” $/

Thers le2 some doubt whetler the Bank will regulre wnderwrltiag serviaeas
of thie nature. It 1s poeelbls tket the servicea of privete concerns will
be needed only es dletributors or sellezre of the Aecurities lesyed or
guaranteed Ly the Deuk. Ia that evest, those demling in thess sscuritise
probebly would oot be gubject to a clvll llebllity under eectlon 11,
Howaver, thip question can 2ot be repelved until the manner of sale end
Gistrivution of theo-Bank's securitles is finmlly determined.

7/ The Solicitor of the Seouritiee and Exuhangu ﬂommiﬂaiﬂn indientes that
the Spoerdnry of the Tresaury has the power to designaete Benk saguri-
tles e exenpt under the Becurlties Exchange Act and statea, °If the
Baorotary interpreta the leglelative history as we do, such dealgoation
presusebly would not be made.” Dooument Mo, 16 of the Technical
Committes of the Neticnal Advisoery Council alan coneludaes thai 1t
would be inedvimeble to employ this powsr of gxemption in fewor of
cecurities of the Dank,

B/ U.B.C. title 15, =ec. 77k {a).

%/ U0.5.0, title 15, sec 77b{1l}.
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Sesotien 12 of the Securdties Act of 1933 lmposas 1liabllity upon
ony perfon who Aells a security, by the use of eny interstate trend-
portatios or comrmunication, "oy meuns of a prospectua ar oral commnd-
cetion, which includes an untrue statauent of & mAaterin) faci or omits
to stete a meterial fact necesvaery in order to make the statementa, in
tha light of the clToumstances undsr witich thoy wers maAde, not misleading
¥ % % and who shall not suatain the burdem: of proof that be did not know,
and 1o the exercigse of resasonabls cere cowld not have known of such
untruth or omission.” 19/

It is difflcult to Bee roasona for exempting dealore in the ascurl-
tiee of the Bank from lisckility for meteriel miastetenentis or omiselons
of which they have knowledgs. However, it would ssem to be undesirabls
to cubject m denler in thees securltiesg 40 8 ¢lvil liability as m rebsult
of the use of a regletretion statemeat of the Benk which contiina auah
BN untrie dtatement or omission. Lt would sscp that this result could
be resched under se¢tlon 12 as 1t would be recsonabls to condlude thet n
geller would uaually be able to sustain the burden of proof that he Aid
not know and i the eXaercise of reafonable care ocould nmot have knowe of
untrutha or omidsions in the regletretlion statement of the Intermational
Bank for Rpeconstructlion and Developmany, :

It {p suggeated that, s soon as the procedure for distribution
and sale of pacuritles of the Bank has bees determined, the opinion of
the SEC should be requested se te tha possaibility of oilvil liabllity
under sectiocn 11 of the Bacuritlies Aot deing lwposed on perscns engaged
in such distritutlon and sale. Oplnolon should aleo be raqussted as to
the pesaibility of :2iebllity wnder asation 12 booeuae of the upe of
& reglairetion atatement or cther offielal document of the Bank, I,
in eilther case,. a.pogeibility of alvil Jiebility exisgts or-if e Teason~
able dcubt might remmin 1n° the minds of proapectlwve sellers or dlps
tributors, it would appeaar to be lncumbent upon the Adminietpation ta
request the Congress to clarify these provimions of the Becuritiea Aot
of 1933 by snendosnt,

A

10/ U.S.C. titls 15, aea 771.

Q
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4., Harketing of Bank Sssurities by Commerginl Bankers

Santion 5136 of the Revised Stntutes, as smended, appilcable to
membsr vanks of the Faderal Rederve System, providea in part:

w® ® % e myeinesa of desling in securities end atock * * ¥
ghmll be limited to purchasing end sslling such securlties
end atook without raopuras, £olely upen ordser, and for the
aoeount af, oustomers, and in no gaae for 14t s own account,
end thse associstion shall not underwrite any lesus of se-
curities or stock: * * *, The limitatlons andé reatricticms
herein gonteined ac t¢ dewliog in, usderwrltiog and pur-
chasing Tor 145 owm account, invesimsnt sacurltles absll pot
apply to ebligations of tho Unitsd States, or gemernl obli-
gaticns of any Btate or of any political oubdivialen thersofl,
ar obligaticns imsued uwnder guthority of the Federsl Tarm
Loean Aot, as amended, or iszsuad by the Tederal Home Loan
‘Banks or the Home Dwnaera' Loan Gorporaticn, or obllgations
which are insurad by the Federal Housing Adminletrator
pursuant %o sectlon 207 of the Natilonel Housiag ast, 1Ff the
dabentures tn he iesged in peyment of such lnoured obllga-
tions &re guarantead ms to srincipel and interset by the
United States, or obligatians of national mortgage assocla-

tiong: * * *,n 11/

- It 15 clear that member banks of the Federsl Reosrve Bystem may oot
buy and sell the securitles igsued or gueranteed by the Bank exrept upon
the order and for the ecoount of thelr ocustomersa. 14 #will Be noted that
the only axeeption to this probibitlon reletes to Ascurlties issusd or
gunrantesd by the United Sta%ee Goverument or the ascurities of a State
or palitical subdivisicn thsrecfl.

The reeacns for this prohivitlon mppesr to ba: {1) the general
advantege to the flnemolel structure to be gniosd by a complete
sevaratlofl of ocommerolel and ikvestment bank activitieay [2) pro-
teotlon to depositora and othar creditors by preventing a bank from
assuming the risks of psocurlty matket operatlons; {3] assurance that
e bank may oot market sacurities 1o which 4t or ite offlecers have an
intareet, : '

The esesurltiss expmpted by the stntute are thosse Iz which the dangper
of lose 18 reduced to a minimm and whieh the bank end i1%e offioers would
not have o personal ilateramt in marketlng, Securitiea 15gued or gusrentcad

'Elf U.5,0. title 12, sac, 24.
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hy‘tha ﬁank offer subatentislly the sams proteatlve Teatures and accord-
ingly 1t would be reassnable to request an pmerdment which would pormit
gormneraial benkere to desal 1o guch securitles.

On the othe r hend, the vlew hrs been expreszed that such emendment
of section 5136 of tha Reviped 3Statutes might be a step which would lead
to furtker exceptlona and tend $0 breek down the dlviding line betwesn
eomerciel and investment bankiog. 12/

Bapayse of this belence of luterests, 1t is euggested for considerm-
tion that no effort tbe made &t thia tire to obteln en amendment to Beg-
tion 51736, However, in comnectlon with the study of the meens of sale
srd Jistribution of securdtiss of the Emnk, conslderation should be piven
to whethar otber means of sele end distributlion will ba compleotely
adequete and as to the volume of esecurdities which wouwld ba handled by
commaersial bankers 1f they were permitiod o market them. At thet bipa,
it 1% appears thet the sarvioss of commerclal bankers may be needed, and
if s cubetantisl amount of securltles will be martketed by them, leglsla-
tion. could be regueated exempiing securitles of the Pank from the pro-
Bloltion of sectlcn 5136 of the Fevised dtatutes,

Conclualon

It doea not app@nr'thaﬁ the Oounoll peeda to teke any action looking
toward amendwent of foderal ‘laws affectlng the morketing of secuorities of
the Internatione) RBetk for Reconstruction and Davsloprent at the precent
tiwe. The conaiderationsd leeding to thipg conelusion may be summnrized me
fallawmsl

. {1) It appsara that the reglstration requirements under the Bscuptties
Act and the Securltlos Exobmnge Aot may be waorked out by agreedent of  tho
founoll ond the Commieelon, that they wlil not be unduly burdengome mnd will
have the offsetting edventége of meking luformeatlon about securitles of the
Henk ovaillabla to the publie.

(2} A fing]l detarminstisn on alvil liabilities of distributore of
the escuritles of the Benk mey not be mede until the prosedure snd menaey
of such distribution haes bear formuleted, At that time the view of the
Securities and Fxchonge Ocommission may be reguested and legisletion
recommended if a possibllity of civil ileblliliy arlsta,

{3} Legislation permitiimg cormerciel benkKers to deml in Bscuritiss

of the Benk nged not e reguested until the aciusl necepsity Cfor tha
gervices of commerolal bankers in marksting ascurities hes been determinad,

(Signed} J. J. 0'Comnell, Jr.

12/ Minutes of Heeting 14 of the Maticoel Advisory Couneil, Feb. <7,
1546, p. S.



