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.‘.. 1\:Q 453:--;OC*?B:Ij&TERM, 1946.. - ; . ’ ‘I ;. . . . . . . ‘. ) i p ‘. ; .:. ,: 
1. , . . me Penfield Company of Ca.& ’ ‘T 1 ” ‘:’ -‘B .I. x 

: 
.‘~ fdrnia al!d A. Il. ,youl@, p&i.. On J+it Of Ckrti.y+ri iv*. .,: ,- ,‘.. 

the United :. Stated .-., “,I .:, 
_ 
. . Circuit Court of ,A$ ~ ‘. ,‘I 

I. .peals for the Nir$h. 
.‘,. : ., 

, 
. ..! ‘.,.‘ &a&to ifs But,hbrity ‘und@ 5 20. (a) df. t&e Securities Act’ ,. ‘,: 

I .’ ,. of 1933, 48,St$t. 74, 86, 15 U. S; C; $ 7.7?,, &sued ord& diL’-.;. 1 .., - .“. ., ,. ‘.; 
(I.- ‘recting an irii-esti&tio\n, t.6 determine whether. Penfield ., ,, .I! ‘, “,‘! :, ;,,, ; 1 ,-.. , . ,.3_ .., i . . . .,_., .:.;y*. ( “:<.:.- Company had$olated the-Act in the sale of %tock cj+t,her .t. .’ :. ;,‘. . . __ ~...‘&,., 1-... . .:‘:i.;., ..,‘ (z;f+.‘;;. sec&jties. In the.‘cpurse,bf that m+estig&iofi it &&&I~ ‘: <. ‘: I : :. 

,;i :y. I. . . ..~.. 
‘_,,‘,.‘;: ‘. . . t+ Gbpo.&a duces tecirm to Young, ds ‘an ofl+er of Pkn-‘:‘.,: ” 
: ; .I . . 1’ : .’ ‘.i + . . field,’ r&&i,rig him to;prod&.e cert&n ljooks of the, co&$. /I 
..‘,I 
:,.,:, 

'.?:rati& c&$ng., a f&r ye& j?erio$ end&g :in April, 1943:, ' ,I.. > . . . ..r/*' 
. . .',% S&’ § is ,(b) ‘of the Act. Upoq Young’s’ refusal to appear ,,,/‘l ..,‘. ; ,.‘. ,‘.’ ,\. “(: I “@d produce the books and redords; the Cor@@$bn f&d,. 

, .‘. :’ :. , ,’ an ,applicat,ion with the District C&rt for G.order enf&:,” 
.,.I ;: i..:I ” i’._’ ifig the subpoelia.’ i ,.. ;e,.‘., ,A. After &j’hetiriri& the, court ,&d&e& 

,. l” I, ’ Y ,,1 2’ ., .” ‘_ Y&&g, as an officer of Penfield, to ij,oduck the&” Y&ig,:,,., .’ ;,: ‘. L .:, _., ‘. ,, ,‘.., -. ; _. : 
,/ ‘, ‘. ’ i SEO. 22 (b) provides:.“. ..” ,.’ : [I. ‘. : .,. ;y’ I ,. _’ I : ,, ‘Y::..: ., ,,. 

. . : 
,‘,i. ., 

:’ / 
.“‘,.,.:.-.z. ’ . . . 

,,,. 

: 

“In case of c&tumxp or r:&a! tp obey i sub&ma issued to any 
person, any of the said .Umted States c'ourts, within the ju&; ‘. 
dictiont’of, ihich:.snid, pe&o6:‘guiky of dontumacy oi refusal to 
obey k foun~.~~~i8sides,‘:;lpbn‘ sppliEatioti by the Commission 
mav issue to &h%erson an order requiring such.person to a‘ppear t : 

’ ,. 

before the Cdi@@on, oi. 6pe of its eqmtners -designated by it, 
t,here to hrod~~ce.dopumentary evidence if so ordered, or. there”io ; 
give evidence @chmg the matte! in qdestkni; and any failure, ,” ’ 
to ohey such order of the court may be punished,by said court zis _, ; : 
a contempt thereof.” ’ . _. 

, ‘; 
: i ,. ~I... 

2 7&@t:,brder,~was affirmed ‘by tlirz Cikuit Court .of ,+peals. 143< 

‘: : 
F. 2d ‘4.8;: 

..: 
: _ .’ ; : .‘. / . ,’ 
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‘persisted in his non-compliance. 
applied to the District. Court for a 
Young should not .be adjudged 
trict Gourt:delayed action on the motion until after dispo- 
sitibn, of a kriminal Case involving Young,’ Penfield, and 

’ others. pben .that case .was corkluded,. the &urt, after : 
1 hearing, adjudged Young to be’in contempt.. Itrefused; ‘. 
however, to grant’ any coer+e’ relief designed’ to force 

” ;Ytiung to produce the documents but ‘&&ad d 

.. .$5().@ which he pqid.? , -.. ‘: 

with the c-iminal case. * .,,- 
.‘(, ,  .i” 

;.. “I ’HE COURT’; The Court can take judicial notice ‘of im own 
. 

:. ‘. - . . books and records, and in that trial the evidence was”clear’.and 
definite and, positjve from’all of the Government’s .witnesses, ‘that . . . . 

of?e:period o,f time t,his defendant had nothing whatsoever . . - 
. -ompanyl Whether that period of time 

urities and Exchange Commission seek6 
., . or not, 1 a0n.t know. ./ :; i ,.. ,‘, , 

,. .::. 
.“The judgment and sentence of the Court is tha.t the defendant 

pay a fine of $50, and starid committed until paid.” :. - :_ 
I  ,’ I  ._ ~, ;  

+:;;  
. , :  , .  1. .  

..’ .  .  .  
; :  i . : , . .  . . ,  
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. :  .:p:i”.- . :  : ; : . - .  ‘, 
.  .  - :  ,  ~: .‘I _.- . ...‘.‘, 4 i&tkkkf,i of the- Act of Fekruan; i3. 1’925. 43 &att.‘936. 940. 

.’ :  .  .  . . -  
I .  

:  I ; : ‘ . : .  ,  ,  5 ; .  ;I' 
'a .proeeeding in .which the U&ted States was a party and in which L.'J. ')!: (.,,, ;' 
,, . .: ., .;,: / 

to vi&&ate the public interest.. See Gommrs v, Bucks Stove : 
-. :I .),<;: 
)s.,Wi..:;7:, 

@8, 445.. The oontempt proceedings were instituted as 
,:: y ;’ : 'C, :* .$.T ,f. !.<,..,i:. . .:. :.,s,v: 

I . ;' :_ , ':i a p&t of the.proc&edings in which the Commission sought enforcement of a 
._:. 

. . . 



r ‘. -4. -’ -PENFIELD CO. v. S.:.E. C. : * : s :‘:,, 
, > ., 

,. ‘, 
whblly rimedial, @ves only the purposes of the coniplain-. I 

: :’ @t, and is, not intended & ,a deterrent to the offenses ‘. \ 
. . 

, ‘: ‘: against the public.” MdCronk v. United States,307 U. S. \ - 
‘.. ” ‘61, .64, One who is fined;. unless b$ a day c@tain he pro- I. : I ‘. 

: ’ .duc&:the books, has it in his power to ‘avoid any penalty. : 
1 , 5 i , : i 

> : And. thosq.&tio are imprisoned uritil they obey the ~~d~~j 
. : 

t. . . . .’ : I f!qpry i the ,$eys, of their prisdn .in -their own 
.” ,. ” ” lit”re‘Nevitt,..117,Fed;;?~S; 461. Fine 
;: ,.,I. ., ,‘.. .,,,, .y. \- 1 

‘. ^- &re’th$ &mpioyed‘nqt to vindicate thepublic,inter&t but ..:, ; _. ,’ : * -. 
_ ,,: .:* . . . . . as r&~&e. satictiqns to <ompel .th& coritenihd;: to .do what ‘. ., 

. . ~ : :: --‘:&‘&w. made’it- his duty tir do. 1, $ee’L$ile v. Lorids; ’ . . ,. L, ‘..;. 
. ‘. . .:‘ .:‘~:‘G&ckakk Co., iO{ ‘U; S; 599;..0riel v;‘Russell, 278 U; Si ., ’ I . . . ‘, .y ) ‘3k&;‘Fbs.v. Capital Co., i99 U. S. 10.5; McCrone’i. united . :I ,, ‘, ( 5 ‘. ’ ,,,, ,; .:’ 

I i \ ” .- : &:’ : :‘;S$tes, q4pra. : : . . : ‘L ;, . , ‘i ., -.. -‘, :, ‘, :. 
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‘. : “, ‘.,’ : ..’ ’ I 
’ .:‘z ,.. .;. . . . 4:. ,. ,,, :. . . PENFIELD .CO:~v. $. E. C; ;’ : 5 
:.- ,:: ( : ‘.- _’ 

. :. ,.‘.,’ : ‘:. order of -denial being final, was appealable, .La?nb v.. \ 
‘- : ~rumer, supra, p‘p. 220-‘&l, and the right, to appeal from 

. ._ -;; .- ., ‘, ,, ” ,.’ ‘it ‘&as. in ,no way “dependent ,on .&, a.ppeaf from, the :! 
.,: : : .; imposition-.of the fink.’ : “.. ’ . _. .’ .- ” 

‘, ’ .,: .:.. ,’ Second. *he quIestion ‘on the .merits is two-f&: (1 j 
,. .” ;:. _‘. ;:: .G! .. ,.’ : Iwhether the Circuit Court of-‘Appeals-erred in granting 

‘,’ ,, .:.. ,. 
.‘* * 

_ _, . . ,the’Co@is$on ‘remedial relief, by -directing- that Young ‘. ” . .: .’ f 
,. . . :yi;y, 

,. .) ,.: ._.I, .’ 
,, be.. re@ired to @o&ice ,the .documents’; ‘and (2j,,whether. 

I.’ ” . . . {that dourt exceeded its~aut$&ity:‘in reversing the judg- ..‘; . . ;: ,, .;., 
: ,.,., ‘!,’ merit. ,which .imposed the. fine &,and ih substituting a. ‘_ .I, ;. 

., . . . ..,. .-..tne contempt. .: - L.. .“Y. ...- ‘. j ,.. 

. . , . . ..ry :. .-. 
; .  i 

. : . . . .  :  \  
,. .A ~_, ‘I’ 1 ‘>.. . . ..,-. :,.:.... : - -- ___ .., --:- -.- ..-‘.; .,._. -.,.l_ 

7’: ,  : : . . . , .  
*.-.-.? .: _ _ . c ..- I;. -: .,,- -my-- .-.,:-z-r- .-,“r.--Zf. -.-,. 

p$he .:Comn$%ion and lends judicial ,ai;$. to ‘&tan 
. ;. z.-;,< . .._ ._.. ‘-1.’ ~, ;-z.. . 

.i.,.-. i , ,;,:..:.: ;.:t:L; ‘._. : . .  ‘,‘....’ : __ .’ . . ;: : ...,., ::. 1. .\,.. ‘i.’ ._ .1 _ .:. .: . :. ?’ them. ; . . ,:’ <. ;. _ _ 
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nature eiicti as the. CommissPon souvht, 

1s to pro- -. 
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9 , P&F@Ll$O. v. $. ‘E; C.” ‘- 7 

risonmentl 
. 

’ ‘The q-&xnt, .here is t&at after 
rninai .coiitem@t:is paid;‘imprisonment may 
.to, :or substituted;for the fine, as ‘a coercive. :__I 
Givil, contempt ~l@eeding. ’ If that position ‘,, 
the statutory hmitation of “Yine or imjxison~ ; . . 
preclude”&ourt from.imposing a fine as a .., 

sure and imprisonment as a remedial mea& 

, ,  - .  , I  - .  ;1’ : . .  , .  

_.. , :  : .  .  .  . . -‘. ,j ,,: it ,:- uerso.@ ’ .That’] jk&i&‘. has been - approved: v; 
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. . .’ -‘Couch h&nts' Co.; 190 Fed. 565, 57.1, And’ke’Phillips ‘, \. 
; .’ 
’ ‘, -.,‘i’. 1 ?‘/, ‘.” 

S:, & T. e,. Co. v. Anmlganiated Ass’n, 208 Fed. 33S, 340. ,_ ,, _ ; ,‘.‘.. 
’ ” When $I+ court imposes a fine a.s a.penalty it is’punlshing ‘. .’ . 
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