SUPREME COURT OF THE UNITED STATES

No 453 —OCTOBER TERM 1946 T.

.. The Penfield Company of’Ca'li o e

‘ . fornia and A. W. Young, Peti- On Writ of Certiorari to'. . -
the United' States’
A v L 4 Cireuit Court of Ap--
N : = | peals for the Ninth~

Securltles and Exchange - Clrcult

PR Commlssmn. R SR e .__+~w.:;.jf.~"
. M= JUSTICE DOUGLAS dehvered the oplmon of ther"
" Court. - I

o The Securltles and Fxchange (‘ommrsswn actlng pur- -
D suant to its authbrlty undér § 20 (a) of thie Securities Act
. of 1933, 48 Stat. 74, 86, 15 U.8.C: § 77t, issued orders d1- -

Company had violated the Act in the sale of stock orother. -
securities. In the course of that 1nyest1gat10n it directed "
8 subpoena duces tecum to Young, as an' officer of Pen-.
. field, requlrmg him to. produce certain books of the corpo-
““ration covéring a four year perlod ending:in Apr11 1943"
TUo- 0 See §.19 (b) of the Act.  Upon Young's refusal to appear .
v - "and produce the books and records; the Commission filed"
N oan application with the Dlstrlct Court for an order enfore-, A
* ing the subpoena.' After & hearing, the court ordered‘. -
Young, as an officer of Penﬁeld to produce them Young

: 1SE0 22 (b) prov1des RO P

. “In case of contumacv or npfusq' 'ro obey a subpoena 1ssued’ to any )
person, any of the said . Umted States courts, within the juriss, " -
diction: of. which: said- person ‘guilty of contumacy or refusal to -

" obey is found esides, apon appll('atlon by the Commission
may issue to siich'person an order reqmrmg such person to appear 2
before the Comimission, ot one of its examiners -designated by it,
there to produce documentary evidence if so.ordered, or. there to .
give evidence touching the matter in question; and any failure =~
to obey such order of the court may be punished by sald court as _ .
a contempt thereof.” = - o

2That order was aﬁ”lrmed by thE Clrcult Court of Appea.ls 143‘:;: ‘
F.2d /46 ' o

tmners o N

‘recting an 1nvest1gatlon to detéermine  whether Penﬁeld o -
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pers1sted in hls non- comphance The Co m1ss1on then
_applied to the District Court for a rule to sh\w cause why
Young should not be adgudged i contempt) The Dis-
trict Court delayed action on the motion until after dispo- g
smon of a criminal case 1nvolv1ng Young, Penfield, and
others. When that case was conéluded, the court, after :
hearmg, adjudged Young to be in contempt. " It refused, -
however to grant any coercive relief des1gned to force
Young to produce the documents but mstead
$50 00 which he paid.? ' -
at was on'J uly 2, 1945 On ertember 24 1045, the -
Comm1ss1on filed a notlce of appeal in the District Court
and subsequently a_statement of pomts challengmg as -
“error the action of the Dlstrlct Gourt in imposing & $50.00.

-y

‘,.‘Young produce the documents. The Circuit Court, of .
Appeals reversed holdmg that the Dlstrlct Court erred 1n,

-8 The request of. the Commlssmn and the rulmg of the court are :
made clear by the followxng coHoquy

“night seé “fit to impose, that is up. to.the Court. We are still
. “-anxious to get a look at these booké and ¥eégords, so T suggest to -
- “the Court, 1f he be so disposed, whatever- pumshment the Court
mlght see fit-fo. impose would be in conrection with or so long

.+ &s he refused to produce his books and records for our inspection.

, ““Tue CourtT: T don’t think that I am going to -be disposed to
- .do afiything like that. I sat hefe for six weeks and listened to -
~.‘books and records. - ‘The. Government produced people from all
* - ‘gver the United States in connectipn’ with the Penfield matter,
" “Mg. CUTHBERTSON: I might sa"ff, your Honor, that we have in
mind that these.books and records may disclose certain acts gther -
than those. charged in’ the indictment. We don’t .propose to go

_ Wlth the criminal case. : s
“TaE CourT; The Court can take )udlclal notlce of its own'

: books and records, and in'that trial the evidence was clearand A
definite and pos1t1ve from all of the Government'’s witnesses, that

. .during one penod of time this defendant had nothing whatsoever

o ‘do with the Penfield Company, Whether that perlod of time

. 19-covered by what the Securities and Exchange Comnnssmn seeks

" or not, I don’t know. .

“The judgment and sentence of the Court is that the defendant
pay a ﬁne of $50 and stand comm1tted unt.xl pald o '

§sa13u0)) Jo K1eaqry ‘uoisial( jdrrasnuepy 3y} Jo suondIa[o) ay) woij paanpoaday *

ﬁne instead of a- remed1a1 penalty calculated ‘to make

"'.“MB CUTHBERTSON -Sa. far as the pumshment Whlch the Court:. PN

< over the same matter thz_z.t the Court went over m connectlon- o
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- 1m=z g the ﬁne and dlrectmg that Young be ordered 4
1mpnsoned until he produced the documents. - 157 F..2d "
65. ‘The case is here on a petition for a writ of certlorarl :
ﬁled b; {Penﬁeld Co. and by Young ' Neither the Distriet-. |:

ature of the proceedmg Lamb v. Cramer,

Court nor the Cireuit Court of Appeals rendered Judg-‘_ o
ent agamst Penﬁeld Nor is. any rehef sought by or .’

'217 7230.-{ THe Telief which the Commission

asked was a penalty deSIgned to compel their -
Where a ﬁne or’ 1mprlsonment 1mposed on -

1t wes- seeking to vindioate the public interest.,

& dge Co., 221 U.8. 418, 45

‘3 part of the proceedings in which the Commission sought enforcement of a

- aubpoena..

This -,wée nof ‘8 proceeding in ﬁhich the Undted States was & party and inm which

"‘ght Wasi productlon of . the documents; and the only =\

Sée Gommrs v. Bucks Stove

The contempt proceedings were instituted as
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wholly remedial, serves only the purposes of the complain-
“ ant, and is‘not intended as-a deterrent to thé offenses
~ against the public.” M¢Croné v. United States, 307 U.S. .,
.'61, 64. One whois ﬁned _unless by a day certain he pro--- -
duces the books, has it in his power to avoid any penalty.
W ; And those ‘who are 1mpr1soned until they obey the order,
I “earry ‘the keys of théir prison in their_own pockets...
‘ ' In re Nemtt 117 Fed 448 461. Fmeec 1mpr1sonment ~
L o 3 .'"',‘ _ are then employed not to vmdlcate the public interést but
.. 277 as coercive sanctions to compel the contemnor to do what
L - o f_:the law made it his duty t6 do. ~See Doyle v. London
,:-_"_Guarantee Co., 204 U. S. 599; ‘Oriel v, ‘Russell, 278 U. 8.
-_"358 Foxv C'apztal Co 299U S 100 McCronev Umted
,."States, supra,: L
"....The Act gives the Commlssmn authonty to requlre the

-gations. 4_‘And in’ absence of a basis for saylng that its .
eme nd- -exceeds lawful limits (Oklahoma Press Publzsh-
ng Co. vi Walling, 327 U. 8. 186), it is entitled to the aid -
of .the court in obtamlng them.® " A refusal of the court to -
nfoi'ce 1ts prmr order for the productlon of the documents
tdemes -the Comm1ss10n that statutory rélief _The issue
: alsed poses a problem 1n ClVll hot crlmmal

>

sWhere a Judgment of contempt is embodled ina smgle
-\order 'whlch contains an admlxture of crlmmal and civil
«elements the crlmmal aspect of the order ﬁxes its char-
acter for purposes of procedure on réview.  Union Tool
Co: v Wzlson 259 U. S. 107.. But there was no.such’ad-.
"m1xture here " Theé District Court refused to grant any
emedlal rehef t6 the Comm1ss1on The denial of that

productlon of books and records in the course of its 1nvest1f- A
5

.ehef -;was the ground@he Comnnssmn 5. appeal The

08 See § 22 (b) supra note 1. . :

' ThlS thus_ dlsposes of the further contentlon that the appeal was not
“timely :under the Crlmlnal Appeals Act 18 U 8. C Supp 11 §68‘7 L
tUmted Statesv Haik, 320 U.S. 531.
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5 order of -denial being final, was appealable Lamb Vel o
o Cmmer supra, pp 220-221, and the r1ght to appeal from '
CL e e :" it ‘was in no way dependent on Aan appeal from the
L ' 1mp051t10n of thefine. : ‘ : : '\
*"Second. The questlon on ‘the mer1ts is two—fold (1)
Whether the Crrcult Court of Appeals erred in grantmg
the Comrmss,lon remedial relief by “directing that Young - o ,
e requlred to produce the documients;'and (2). whether = - S
that court exceeded its’ authomty in reversmg the judg- ‘
. ‘ment -which 1mposed the. fine .and in substituting a.
term of 1mprlsonment cond1t1oned on contmuance of
~'the - contempt o
" As we have already noted the Act requlres the produc-
i : ma.nded pursuant to lawful orders of

the demand of the Commlssmn exceeded lawful lumts
‘ There 1s however asuggestlon that the Dlstrlct Court Was

$313u0)) Jo A1eaqIT ‘uoisiAl(q 3diIISRUBIA] 3Y) JO SUOI}I3|[0)) aY) woJj paanpoiday ;'} ;

- exammed The thought apparently is that the Comm1s-
- gion . ad probed enough into Penfield’ $ affarrs._ But the
’-J:,'D1str10t Court did niot hold: that the Commrssmn s request, .
" had: become ‘moot, that the documents produced satisfied ' R
ity legrtlmate needs, or that the- -additional ones sought™ . - . Tl s
3 ‘._-;were 1rrelevant to 1ts statutory functlons V ""agree with S o
" the Clrcult Court of ‘Appeals that at least in absence of’ ST
'.'-such a ﬁndmg, the refusal of the D1strlct Court to grant ' ‘
the full’ remedral rehef Whlch the-Act places behmd the
orders of the Comrmssron was an abuse of discretion. The = B L
records mrght well drsclose other offenses: agamst the S T
Secumtres Act of 1933 or the other Acts wh1ch the Com-- .. -
m1s510n ‘administers. The hlstory of this case reveals a’ .
long, persrstent eﬂ”ort to defeat the 1nvest1gat10n. The

W

S v BSee note 3 supra.
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' *i'fa,ct that Young paxd the ﬁne and d1d not appeal mdlcates
~that the Judfrment of contempt w
» On- the other hand the dilatory tactics employed suggest '
~ o “that if justice Was to be done coerc1ve sanctlons were . -
‘necessary ' ‘ o
B ;When the Clrcult Court of Appeals substltuted 1mpr1s-"' g
. onment for the ﬁne it put a civil remedy in the place of
e crlmlnal punlshment For, the 1mpr1sonment author- '
“ized WOlﬂd be suﬁ"ered only. if the documents were not -
produced or would continue. only 50 long -as Young was .
i recalc1trant .On the-other hand, the fine 1mposed by the " -
D1strlct Court unhke that mvolved 1n Fozx v. Capztal Co., EE

&

L

4. to pumsh contempts of their authorlty, Judicial- Code‘”
" § 268, 28 U.S. C §385 and the dec1s1ons construlng it,. -
he statute glves the federal cotirts power “to punish,- by S
fine o 1mprlsonment at the discretion of the court, con-
'em‘ ts of_'thelr authorlty 1nclud1ng v1olat10ns of their .
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-v1de for 1mpr1sonment The argument here is that after
{a fine for crlmmal contempt is pald nnprlsonment may
" /| not be added to, or substltuted for the ﬁne as a coercive
: anctlon in a eivil contempt proceedmg If that posrtlon

--pun1t1ve measure and 1mpr1sonment as a remedlal meas- :
.ure orvzceversa ch o ool P
fo T The dial funétion of contempt has long been recog- i
s nmzed—(l) v1ndxéatlon of the. publlc mterest by pumsh-
“~.nent of contemptuousf conduct (2) COEI‘CIOH to compel .
.- the contemnor to do what the law requ1res of h1m Gom—
pers v.‘Bucks Stove & Range Co., ‘supra, pp.. 441 et seq.
A stated in Bessette v.W.B. Conkey Co., 194 U. 8. 324,
327" The‘purpose of contempt proceedlngs is to uphold

g < =5 et

We' assume, arguendo that the statute allowmg ﬁne or
\prlsonment governs c1v1l as; well as crlmlnal contempt
proceedmgs “If the’ statute is's0 construed, we findin'it -
no. bamer to_the 1rnp0s1tlon of. both 4 fine as a punitive . ~
exaction and imprisonment as a coercwe sanction, or vice - .
versa.’ That Jprgtrce has beeri approved Kreplzk Voo

3 9Some rules govermng cnmmal contempts are of course dxfferent 5
from’ “those’ wovermng civil contenipts. Gompers V. Bucks Stove & ; :
Range do supra, pp 444 446-449. - If those dlffercnces are satlsﬁed i

‘uorsial(g ydi1asnue Al 1) JO SUOIIIINOD Y} WOl pasnpoiday i

.ssa1duo) jo Areaqry

xlS sound, then the statutory limitation of “ﬁne or lmprlson- o o
ment” Would preclude a-court from i 1mpos1ng a fine as'a, o
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K >:C’ouch Patents Co 190 Fed 565 571. And see Phtlhps

S & T. P. Co. v. Amalgamated Ass’n, 208 Fed. 335, 340.
Whien the court imposes a fine as a pemalty it is pumshmg
yesterday’s ‘contemptuous conduct.. When it adds the
: ,_,coercwe sanction of nnprlsonment 1t is announcing ‘the
“consequences of temorrow’s contumacmus conduct. At
“least i in that situation the oﬂenses are not, the same. ‘And

S . the most that the statute forbids is the 1mpos1t10n of both

. ',Zﬁne and 1mpr1sonment for the same offense - ‘3

.°.: 8y v-.. --"'- v ‘c 19

TVt

el petasidey enalﬁne hd-substintodeiiiorve-imprisdin- -
X ebiren . Smce rever e order imposing the fine h s

- ../‘% :

1t no- tu‘r;’b;an*‘ﬂémgned as error B 'e-' enged, we ﬁn
0 6¢gpsi6l for rev1ew1ng heacti o~ @it Coty

e Ircl 10
.._-4_-,:_?; i .! Sobaa '

Young ra1ses ob]ectlons that go- to the ‘merits of the

! Judgment of contempt These were cons1dered “and de-- - -

* termined agamst him' by the Dlstrlct Court Smce he .
~did not appea,l from that adverse udgment he is pre-
' cluded from renewing the obJectlons at this stage. Le
Tulle v. Scoﬁeld 308 U.'S. 415, 421—422 Helvenng V.
Pfezﬁ‘er 302U S 247, 250—251-‘ :

]ﬁrmed

e . . TN EI : e

and 1f as in Matter of, Chmstensen Engmeermg Co supra In re’
— Merchants Stoclc Co., supra; Farmers Nat'l Bk. v. Wilkinson, supra;
- “In re Suan, supra, the crlmma,l penalty-and- the remedial relief are °

~of appellate review -is presented ‘No question is ere
3 ~as to the proprlety of combmmg cml and crlmmal contempt in the
same proceedmg : . :

" segregated, no problem of the adequacy. of the order for purposes -

R
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