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The facts are set out at length in the cert memo, together

with summarles of the SEC's action and the Actlon of the DC and

CCA. Cert memc, pp. 1-4.
(1) The first problen stated in the cert wmemo is that pre-

sented by the petitien of the common stockholders, No. 266. They

contend that the DC had power te substitute the figure of $100
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for the figure of $110 arrived at by the SEC. Their grounds are

that the involuntary liquidation price of $100 is determinative,
or in the alterpatitg that the "falr and equltable" standards of
tﬁé Act were complied with by the DC in its valuation and that
the Meguitable equivalent of the rights surrendered by the pre-
ferred shareholders could not on this record exceed $100.

The EEE and both lower courts agreed that the involuntary
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liquiidation price was not contrelling.

nolders insist otherwise, I think it quite clear that Otls & Lo,
The

Although the commeon stoeck-

V. SEC 323 U.5. 624, settles this point adversely tc them.

------

ground upon which the common stockholders would distingulsh the
Otis case, the fact that there both common and preferred stock-
holders were to recelve participations in a continuing holding

company enterprise, 1s expressly relected as a basiz for declsion

by the Court in that case. 323 U.S. at 638.

The common stnckholders can fare no better on the, alternative
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Lﬁggggg_they urge for leaving the decision of the DC undisturbed.

If the valuation standards empleoyed by the SEC were lncomplete or

erroneous, there is no valuation filgure arrived at by the SEC
To permit the DC to

by use of the cnrrect valuation standards.

the SEC
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. from partiecipation in the valuation process. The CCA 3 was cor-

rect in requiring remand to the SEC, if the valuation standarés

employed by that+agency were erroneous,
(2) The CCA held that a district court under §11(e) has =

broader power to reject the SEC's valuations thall, does a CCA di-

rectly reviewing the falrness of a plan under §24(a), which per-
mits any person aggrieved by Yan order 1ssued by the Commlission

under thig title™ to secure review In the CCA upon the adminls-
trative record and under the "substantlal evidence"™ rule., Lan.-
guage making the SEC's findings of fact conclusive if supported
by substantial evidence is lacking in §11{e).

Xt is the SEC's position that the gquestion decided Dy the
DC and the CCA, wvlgz., whether the SEC employed the correct meth
DC. The COA is criticized for treating the decision of the DC
thet the plan approved by the SEC was unfair as one of faect.
"Certelnly," said the CCA; "we cannot say thet this conclusion
[that of the DC] was clearly erroneous.” (B.29.) The questionz
given the most attention by the {CA was that of the extent of il
power to reject SEC determination in review under $11(e).

If the gquestion is not one of law, says the SEC, the questl
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of scope. of review. _becomes_ mﬂteri&l and this Court should hold

B

that 511(&} grants to the DC a scope of review simllar to that

exerclsed by & DC under §77 of the Bankruptey Act, and that this

oA S -

scope of review 1s not "widely different . . . than would apply

under Sectlon 24." Moreover, if the issue is not one of law, 1%

is a question of poltdy for the SEC to decide under any theory

of revlew, says the agency.

v
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I think that the question of whether praper methods_af valp-

ation have been employed by the SEC 1is one of law, and that the
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DC and CCA had power to review the question whatever theory of
scope of review is applicable, It is therefore unnecessary to
reach the question of whether review under §11{e) 1s similar to
£E?§ew_under 524(;}. Thisz is the position of the SEC, It is
reenforeed by the approach of the Court in Otis & Co. v. SEC,
supra, 1in which the question of whether preferred stockholders

were glven "fair and equitable" treatment by a plan was treated

¥ reliance was placed

as a questlon of law and no UK
upen limitations on scope of review.
(3) ZIhe SEC's valuation of the rights of the preferred stc
_ll%g_g_r_s was an attempt to apply the doctrine of t-he@:_i.;.\ case,
In that case the plan provided for receipt by both common and pr
ferred stockholders of securities in a lower echelon company.
The plan was held "falr and equltable™ although 1t allowed par-
ticipation by common stockholders before the preferred stockhold
had recelved securities whose present value was equal to the
preferredts full liquidation preference. E}_Has hgld that fthe
rights of stockholders of a sclvent company which is ordered by
the Commission to-distribute its assets zmong its stockholders'm
be evaluated on the basls of a going business andg not as though i
}EEP;Qat;on were taking place." Preexisting ccntr;ﬁt provisions
naming an involuntary liquidation price "which produce resulis at
varience with a legislative policy whilch was not foreseeable at
the time the contract was made" were inoperative not merely be-
cause the business happened to continue in another form in that
gase but becfidse "Congress:dld nnt-int?nq that its exercise of ‘o

power to =simplify should mature rights, created without regard to
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ff;e possibllity of simplification of sysimam structure, which

//fﬂotherwise would only arise by woluntary action of stockholders or,

involuntarily, through action of creditors." By "glving value

to the rights of the preferred in a going concern rather than &as

if by sale and distributlon,"” the SEC "recognizes and applies the

doctrine of full priority.”
The SEC Egﬂgfl?ﬁﬁ_iﬁﬁmFﬁsﬁ_tﬁ be to determine whether the
tﬁrﬁm_phat which iz avallable for

plan gave each security holder

the satisfaction of his claim, the egquitable equivalent of the
right;_gq;g;pﬂgg&ﬂ:“ The SEC dEtﬁﬂEiﬁﬁﬁr gg_gccq;dancg_yitn_unn
disputed testimony, that the current worth of the preferred, or

1ts Winvestment value" on a gelng concern basis, wes at least

equal_to the call prices.

and equitable to pay the prefereped any
arded as fixing a ceiling on the claims of the pre-

less than the call prices

wihich were reg

ferred. While the SEC found that tretirement of the preferred

atock will be of immediate benefit to
y to place & dbllar value upon the interes

the common stockholders,"”

it found 1t unnecessar

the common stockholders surrendered and re

The SEC was 1n&isputably_¢qrregt in holding that the Dtis

celved under the plan.

case required it to give the preferred stockholdersTthe present

value or investment worth . . . ©on @ going concern basis," and

that the involuntary liquidstion price was only one factor in
erred was to be retdéred by payment

valuation, Because the pref

in cabh, the agency's focus was different m% in Otis
ThehCC£1cpi;;cizQQ_thg_§§F_fqr failure to give "substantial

gonsideration to the future earning ypower of Engineers and 1its

subsidiaries.“ The SEC answers that here the preferred is paid

in cash; no earnling power in the form of partlcipation in the
ed,as was the case in

knterprise was apportioned to the preferr
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/bglgq The "future earning power'" of the cash received by the
preferred could only be appraised by determiﬁgbthe investment
opportunit¥es open to the preferred stotkholders., Iommx The
SEC believes that "the most workable hypothesis for finding &
fair equivalent between scash recelved and the security surrendered
under the compulslon of the plan, is that of reinvestment in a
security of comparable risk.” The guestion asked was, "How much
money would 1% cost the preferred stockholders to replace their
securlities with comparable ones?" In appraising what the pre-
Eftygq_stqgkholdgrs surrendered the SEC was primarily concerned
not with the total of Engineers' prospectlve earnings, but with
the degree of risk that future earnings would be sufficlent to
maintaein the preferred édlvidend.

The CCA also found error in the SEC's failure to make a
finding as to the value of the common stock. The SEC's answer
1s adequate: it found that it was beneficial to the common stocl
to rettre the preferred for cash even at the call price; moreove
it found that the plan accorded the preferred, which was entitle
to absolute priority, no more than fair compensatlon for the rig
surrendered.

The GCA thought the SEC 1n error in waluing the preferred

"ag if the Act had nzver been passed! but refusing to consider

— E— v R rarw— A L m am—

the ¢ommon by the same standard, The SEC states that it did not

value the preferred as if the Act had hever bpen passed, but as

E{_thelpreseqt reorganization required by §11(b) of the Act had
Egé_yqu;?equire&. This explanation destroys whatever éiblor

of merlt there may have been in the CCA's pemarks on this matter
It is also to be remembered that the findings that the common ben

fited by the elimination of the preferred and that the preférred
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4eceived no more than the equitable egquivalent of ihe rights

surrendered 1mply consideration of the effects of the Act, zpart

from the reopganization proceedings.
The DC hﬁlﬁ that the SEC had erred in failing to consider

- ammi— -

various “co%lcquial equities”" in valulng the preferred. Among

PhFSE equities were losses occasioned by the ict, adverted to
above, ER® as well as the lssue price and market history of the
preferred and the dividend histories of the preferred and common.,
Issue price and market history have little bearing upon the
present value of the preferred, and to the extent that they had

such bearing they must have been considered in arriving at the

valuation. 4nd present value is the determinative factor, as a

gnalogous case observed, OSchwabacher v. United States, 334 U.8

182, 199. 4&s for the dividend historles of the preferred and
common, the principal faetor being the sccumulation of earnings
jn the system, the SEC notes that dividend policies were dictat

primarily by tax consideratlons. joxExmimgxckexickkg The common

were 1n any event fully compensatéé for their sacrifices. It 1

jmportant that even had management pursued a liberal dividend

policy, the preferred would probably have been worth more than

the call prices.

The common siockholders attempt to argue that a doctrine ¢
frustration should be applied: The Act made the continuance of

the contract to which preferred sharehclders werse parties lm-

possible; all the preferred shareholders are entitled to Teco¥e
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1s thelr contribution to the enterprise, ;Eﬁg_gpmmpn_stﬂckhﬂlﬂﬁ

rely upon the CCA 2 decision in New York Trust Co. V. BEC, 13-

F.20 274, which held the doctrine they urge appliczble to vali-

ing the amount to be pald bondholders. The bopdholders were not




