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UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CiRCUIT

No 802443

NEIL HERRING at al

Petitioners

SFYIIRTTTES NT EXCHANGE COMMISSION

Respondent

On Petition for Revi of an Order of the

Securities and Fxdhange Ccnnussion

BRIEF OF THE SECURITIES AND EXChANGE COMMISSION RESPONDENT

COUNTERSTATE2vENT OF THE QUESTIONS PRESENTED

Before the Securities and Exchange Carinission permits public

utility holding company to sell its comnon stock must the Corrmission in

der provisions of the federal securities laws contained in the Public Util

ity Holding Company Act of 1935 hold an evidentiary hearing to determine

whether the construction programs of the holding carpany operating sub

sidiaries are excessive and irpprovident in light of anticipated consumer

denand tor electric pager

Before the Camiission permits public utility holding ccrrpany to

sell its canton stock must the Ccntnission prepare an environmental impact

statement pursuant to the National Environmental Policy Act of 1969



CCUNTEPSTATEMENT OF THE CASF

The Order Under Reviq

Neil Herring Phillip Hoffman and Stephanie Coffin have petitioned

this Court pursuant to Section 24a of the Public Utility Holding corrpany

Act of 1935 Holding Canpany Act or Act 15 U.S 79xa for review

of an order of the Camassion dated October 29 1980 cihibh approved an appli

cation filed by the Southern Caxpany Southern to issue and sell to

17000000 shares of its camn stock in public offering Southern is

public utility holding ccznpany registered with the Ccirrnission under Section

of the Act 15 U.S.C 79e Section 6a of the Act 15 U.S.C 79fa sakes

it unlawful for registered holding carpany to sell its securities except

in accordance with an application referred to in the Act as decla ation

filed under Section of the Act 15 U.S.C 79g and with an order of the

Caimission permitting such declaration to becane effecivc If the requirements

of Section are satisfied the Caitnission must permit tne declaration to

becane effective

Petitioners are coimon stockholders of Southern and residential cus

taners of one of Southern operating subsidiaries Georgia Poser Company

Petitioners filed objections to Southern proposed financing and reques

ted that Carinission hearing be held before any authorization to sell

stock was granted Petitioners principal contentions were that the

Southern system construction program to increase the electrical generating

capacity of the system is excessive and irrprovident in light of the anticipated

decline in demand for electrical poser through the end of this century

that the Camiission was required before acting on Southerns application to

prepare an environmental impact statement pursuant to the National iviron



Southern if they wish siITly by buya adVti lad Sout rn oct ci the

en market

The Fac

Southern sApp1wati to Sell Cain St

onJune5 1980 South fi1drctde1Ca wtt Ii armi cjorwtiit

as subsequently amerded sought auti nty to 1ILU or up to 17000000

shares of its common stodk or $200 00 mit proccd trch

ever is less 16467 2/ 00 1rocsed ate tft offer in

two steps The itiai of 013 ig 2Fr hicir -o iolc Noveiber

1980 was to involve axinin 11 00 Ii imtx1 00 yic

proceeds of $132 000 00 rhe 11131 11 to it rr or cr before

February 28 1981 CR 66 69 16

Southern is pure hr iding -crpary It all cnnon stat

of its four operating sutsd ci ipiny lbciu Per

Carpa.ny Miss ssipi qp 3T uiJ ty 51 je

carpany CR 99 Soithen ie sit aid oav rto ceived

fran these companics uthc irlec ues it ouor 00tre

public to permit it to make capi 11 cn buti it 00 dunes

Southern conducts no other busisr CR 99 12 14 134

2/ HR refers to the reord befrc ife Carucion air fors to

petitioners brief

Petitiorers have not prepared an i1çndiY Id brie or sought leave

to fi1e deferrei apien3i iirca nP Rnl nF thr 1e tries

of AppelLt Pnatadur crrdy 00L or 00 brc aic 00

the record before the cnuisor

3/ The 11 000000 shres were an fart sold vtnirr 198 -cyrthenn

dii not offer thc rcrraining 00 000 sb cc old ti autl-cr tim

has expired oec aCentif act oN Ic don ld
December 980 tursu it tc El an Ir 24 17 JR 50.24



application disclosed that it proposes to make capital contributions to its

subsidiaries in certain fixed annnnts 168 It does not atterrpt honever

to apply any fixed anount to any particular construction project Capita

contributions to the operating subsidiary are used to pay its maturing obliga

tions they are not earmarked for and generally are not traceable to any

particular construction project

The Notice of PrqEsed Issuance of Coimon Stock and Request
LLL 11C0L LLLLJ

On Septenber 1980 the Ccmrission issued Notice of Proposed Issuance

and Sale of Ccrrnon Stock at Ccnpetitive Bidding CR 6869 briefly describing

Southern proposed cowan stoc offering The Notice stated that any interes

ted person could by October 1980 sutnat to the Ccnnission written roiuest

for hearing on Southern declaration accarpanied by statement as to the

nature of his interest the reasons for his request and the issues of fact

or law controverted by him The Notice further stated that the declaration

could become effective at any tine after that date CR 69

Petitioners filed tneir notice of intervention and notion for near

ing on October 1980 CR 158165 4/ PeciLioziers set forth therein their

contentions that Southern construction program is excessive that NEPA

requires the Coirmission to prepare an environmental impact statement and that

the proposed sale of Southern stock at less than book value would dilute the

book value of existing shares unless preemptive rights were offered Peti

tioners requested that an evident lary hearing be held CR 158 Southern

4/ Under Section of the Act hearing is not required prior to permitting
declaration to become effective Rule 23 17 CFR 25023 promulgated

by the Connission under the Act provides that the Connission will publish

notice of the filing of cieclaration that interested persons may request

hearing and that hearing will be held the Ccrmission decms
-t.- t.V l-.1 4l- 4-S- 4-

Lllcfl ci JleciLii$q C1LL4LkflLt LIPC fXPJLic inLcresL or $$$C inLcrCsu cs

investors or ronsurner ld 7r0 7d



The Cannission rejected petitioners first contention that Southern

construction program was excessive on the ground that the Camiiss ion lacked

authority under the Holding Cczmpany Act to decide upon the wisdan or lack

thereof of public utilitys construction program The Canmtission made clear

in Southern that the provisions of the Act governing Southerns application

deal with the investment character and cost of the financing and do not

confer on the Ccnrnission general jurisdiction over the conduct of the

utility business of the operating subisiaries in the registered system 20

SEC Docket at 801 802 The Cczmiission there emphasized that utility

does not require our permission to build facilities to carry on its utility

business Id at 802 Thus even if the Commission disapproved Southerns

application it could not require Southern to abandon any particular construo

tion project riuch less order it to apply its ciwn resources to prcxjrarrs

satisfactory to us Id at 803 The Ccniiission ncted noreover that the

proceeds of Southern financing would be funneled into the operating subs idi

aries as capital contributions to pay their maturing obligations not to fund

any specific capital improvement Id

With respect to petitioners contention concerning the necessity for

an environmental impact statement the Commission held in Southern that

its authorization of the issue and sale of the ccxmnnn stock is not major

federal action significantly affecting the quality of the hnman environment

Id at 803 The Commission emphasized the limited nature of its role in

1nrv-4 nrc lnc rF ornlr nrc
a._.__..L.a.j

We do not certify license or otherwise regulate any aspect of

the construction of utility facilities We do not grant or
authorize the grant of Federal funds property or privileges
for that purpose Id
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SUMMARY OF AECUMENT

Petitioners are seeking in this proceeding to use the federal securities

laws to accosplish purposes for which those laws were never designed Peti

tioners have no securities laws carplaints as such Rather their corrplaint is

that the operating subsidiaries of Southern are building too nany generating

facilities and petitioners have inpermissibly sought to dcal with tlis matter

by atterrpting to require the Ccrrrnission under the Holding Conpery Act to cut

off all sources of financing for Southern and its operating subsidiaries 5/

Petitioner contentions are without merit The Ccznmission has no

authority under the Holding Capany Act to caiply with petitioners request

that the Cainission determine if the demand for electrical energy in the

area serviced by Southern operating caipanies is in balance with the

proposed additional construction Br 12 Congress enacted the Holdir

Cappany Act to eliminate the kinds of financial abuses which had occurred

in the misuse of the holding carny device prior to th At passg in

1935 The Ccttmission is not authorized to regulate the rations of

public utility or nore particularly to license plan or approve electric

generating plants or their construction and siting Indeed even the Federal

Pcwer Carnhission which Congress did entrust with certain regulatory

responsibilities for electric utility operations was not given the kind of

authority to approve utility construction program Which petitioners

5/ Petitioners consistent pattern since mid1980 has been to attach

Southern system financing proposals before the CaTnission and then

institute judicial proceedings against the Cainission when petit ioners

contentions are rejected This explains why there are no two 1crrinq
etal SEC cases pending in this Court and one in the Fifth Circuit

all raising virtually identical issues
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Petitioners further contend that the National EnvirorTental Pclic At

of 1969 NEPA requires the Camiiss ion to prepare an en ronnea irqpe

statement before permitting Section financing declaration to bc conic effec

tive Petitioners hcwever lack standing to challenge tIe Carrrasiors oder

because they do not conply with the Supreme CourtYs basic guide es for deter

mining when person is aggrieved for purposes of standing to Jr lie ige

agency action Specifically petitioners ncwihere allege injur In fa-t

Further they ncwhere allege much less denonstrate that any environmental

interest of theirs has been injured by the CcnmissiorYs order petitioner

claim econcinic injury as shareholders and ratepayers of Souther anc one of

its operating subsidiaries but the law is clear that pecuniary harm is not

within the zone of interests NEPA was designed to protect Moreover pet tioncrs

are unable to establish any causationinfact between the Caurrnssaons actior

in permitting Southern0 declaration to beccine effective and any specific

__ ncL. 11environirenLaL IJIJUS LA anyone UJiTus55jsizz auLuOtsZtsa oouLuersi LO ses

stodc it did not authorize Southerrfs subsidiaries to bui1d poker Ldant

Even apart from standing NEPA is inaçplicable because the Ccrrmissions

order is not major Federal action significantly affecting the quality of

the human environment 42 U.S.C 43322c Under regulations of the Counsel

on Environmental Quality CEQ Regulations the Camiissions order is not

even an action for NEPA purposes because the generating facilities in issue

are wholly private endeavors which are neither entirely or partly financed

by the Cairnission nor assisted conducted regulated or approved by the

Caimission 40 CFR 150818a

frbreover even if the Carimissions order were held to be an action

such action is not major within the meaning of NEPA Under the CQ Regula
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to year to prepare and in ccnplex cases may take several years Ir irnn

stances such as this the Supreme Court has rulec that the rqu xicnt for

an impact statement is abrogated Flint Ridge Develoirnent Co Scenic Rivers

Association of Oklahoma 426 U.S 776 1976

Finally the Carmission correctly ruled that Southerns applicati did

not have to be denied even though its new offering of camnn stock be

sold to the public at price loaer than the book value of existing shc res

While such sale results in dilution of the book value of exi-ting shares

petitioners and other existing shareholders will suffer no real harm since

publicly traded stock sells at market value not book value Indeed

since public utility connon stocks have generally sold belai book value for

the past decade Southern and virtually all other utility holding caipari

would have been precluded throughout that period rum making any public

ccxrnon stock offerings if the Carmission had adhered to the rule which oeti

tions espouse and insisted that new ccnron stock rssues be scJci on1y if

market value of publicly traded shares equals or exceeds book value

As matter of poli the Ccnnission does not require pre nptrve rights

to be extended to utility cappany shareholders where as here holding ccnpany

stock is sold to underwriters for resale to the public and where as here

existing shareholders are free to buy as much additional stock as they wish

on the open market to maintain or actually increase their proportionate

ownership interest in the holding cappany The position for which petitiorers

contend would actually harm existing Southern shareholders by causing unner cs-C

sary and protracted delays in essential equity financing without which the

holding company utility subsidiaries cannot operate
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çpressW sCo cemed in the Ho di my Li

Unsound Financial Fractices Ut

Not With the Soundne of Managerien 9c
Rest to Praluce tiectrica ner9y

The enactment of the Holding Caipany Act was prorrpted by the unestrained

misuse of the holding cctupany device during the 1020 and rly 1930

To deal with the abuses found Congress enacted the Public Utilit At

of 1935 49 Stat 803 and divided ttat Act into two titles rlitl tie

Holding Canpany Act was cirected to limiuation of the kzda .if

abuses which Congress had found inluding such abuses wtich iqaiie tIc

effectiveness of local regulation 6/ The Ho ding Caany Act ci rm

jurisdiction upon the Secuntieo and Exchange Ccniussion it 11 nis rati

Congress also found that there were several pperatioral areas if ting rdtes

and services of elertrir utility ccinpnies .icb req ci rl fnler q1iafon 7/

Accordingly Congress enacted the Federal Pewer Act 16 U.S.C 124 et seg

as Title II of the Public Utility Act and conferred esponibi1ity fox ts

administration upon ccnnission the Federal 0qer Cornhissioij which

specialized in operational matters

The Holding arpany Act includes no provisions rejil the

operations of utility conpany and wore particularly corfers no juris

diction upon the Ccnnission to license plan or app ove electric plants

6/ Such financial abuses are described in Section 1b of the Act
U.S.C 79ab They irelude issuance of securities

ur
ti ci of

fictitious or unsound set values issuance per uc sub diary
of securities where the subsidiary would be burde ed th ov api
talized structure subjecting suts diary ccrcpa ies ex rscivc Liar as

exerting control over subsidiary ccrpanies thro eh cisprc en

snail investrrentsr and permitting Ic II ire cort arue to or

proportion to the eonorry mana7emert cf the cy tires

7/ Federsi Tatter Act inte conn ctior and coordiarti of ire 202
16 U.S.C 824a eonsolidalYor S.C wici 11 tes

205 and 206 16 U.S.C 824d te equacy se vc 21
16 U.S.C 824f maintenance of accounts and record 209 ad
16 U.S.C 825
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set of standards llrst under ction 7c 15 u.S.c 79crc ran .icr

may not permit declaration to beccxne effective unlc it finds rat iv ly

that the security is corrnnn stock or bond with certain ct etc sti

or ii that the security is to be issued and sold solely for er in cpsc

ified purposes Second if the requirements of 3ection 1c anc 9/

are met Section 7d requires that the Ccmnission shall permit clarcr

tion to beccne effective unless the Cczrrnission finds that

the security is not reasonably adapted to the secuntv
structure of the declarant and other ccvpanies in the same holc

ing company system

the security is not asonably adapted to the earning

pcwer of the declarant

financing by the issue and sale of the particular un
ity is not necessary or approporiate to the econciarcal and elf

cient operation of business in which the applicant lawlufly is

engaged or has an interestS

the fees ccnmissions or other remineratio to when
soever paid directly or indirectly in connection with the issue
sale or distribution of tte security are not reasonab

in the case of security that is guaranty cf or

asstrnption of liability on security of anocrer carpary the

circumstances are such as to co istitute the making of such

guaranty or the assimption of such liability ar irtpruper risk

for the declarant or

the terms and conditions of the issue or sale of thc

security are detrimental to the public interest or the intereot

of investors or consumers

It is apparent that none of the foregsing provisions expressly confer

upon the Caranission the pcwer to disapprove financing declaration on the

inr.4n 4-in.4- 4-1e .-.rnn..nlr rC nt- C4 411 --- 4-L4O 4-0 La La Ui IC LJL.CCLLO Ui LAL4 4-I ICC iLLL VI -L SiC LI CtI L-O ufl con

struction program which the Camnission concludes is too large in lic ft of

9/ Section 7g 15 U.S.C 79gg prohilits declaration from bcnrning
effective if the Canriission ha1 been informed by Stcte carmis inc hving
jurisdiction over companys issuance of securities that State lcws

nn ni-.l lnoro-f- i-n in ni-n-f- moon nr-n-ir aiR La4 jnflJU %_-La ji- VV_L
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It would be absurd in fact to try to zgt late thc grcrwtk of an eq

subsidiary generating capacity through the Cnrmission ci eutho it tc cf prove

or disapprove sales of securities by the hddin coipany As roted ar -r inq

subsidiary does not have to obtain the Carmissiof aoroval rfore cr1 Ct ng

to build or expand generating facility It eks finarcing ther drretly

or through its parert only then its maturing old jatiou cxc its

flcw Management decisions respecting the ope of conatr on pi oqrir

or the need for particular fac lity long precede tI require wn to obt

financing to help pay for auth pi eq airs ax xc xl tic tic ntis

enphasized in Southern capital needs folicxv rathei than cc de cot ructio

20 SEC Docket at 802

Major construction projects auth as le gereriting an in isa

in this case take years to corplete The iritial cxpeiditure on these

projects are relatively minor Heavy payments nd therefore leavy inanc-

ing requirements generully dccIo long ryc ct bex

menced and therefore long after contracts to coist uct darts and to çur

chase eguiprient have been trade Under theme urr ice rf Congress

had intended the scope of such construction projec to tic uncer CcnTacsio

scrutiny it would not have selected method approval action

financing requests which necessarily does no cv cenie irto flay til

facility has already been conmnenced and perhap ever substartia Jy built 10/

It must further be recognized that while the bills paid ly an cperating

subsidiary are related to specific constru tion project tel cont

bution which the subsidiary receives frax it$ parert is usd tIe

10/ Appendix 13 to this brief derronstrates tlat of the 13 ti ix icr

ties about which petitior era corn lain inc is 100% le vc no

are mare than 90% carplete and additional our no ha 30
carple
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recognized that the Federal Power Coirraission was opec ally al if to ic

with the technology of energy generation and trancmissioi In Ii irar er

Congress knew that the Securities and Excharge Camus ion was well ecy ipped

to cope with the financial aspects of utility hold ng oar ni cc nc th ir

subsidiaries Indeed that is precisely why Congre created te

conferring separate responsibilities on separate ace icies eve hc uph th

rtpanies to be regulated under the Congressional sclrerre wcr em

Even the FedeLal Power Ccnnission however WC3b uc xv

authority to regulate the operations of electric ctilities whict ctiticrers

contend the Securities and Exchange Canmision -iould cxci i- c-is

While the Federal Power Act conferred limited federal ju icct icr

eqerational matters as rates sales and interconnections it did cxl rd

federal authority to aproval of an el-ctri utilLys con.tuct4c Jr-co-ar

On the contrary Section 201b of the Federal Power Act pressly st tea

that PowerJ Corirrassion shall have Juri%dactirn ovr ll ci

lities for transmission or sale of electric energy it ye

jurisdiction except as specifically provided ci NI

for the generation of electric energy 16 U.S.C W4b

In short nothing in the Federal Power Act gives the Federal Power

Carmission authority to control the size of public utilit corstruction

program or otherwise regulate the output of its generating faCt ics 12/

12/ Section 202b of the Federal Power Act authorizes tho leral Pow

Carmission to direct public utility to establish phye ca connection

of its transmission facility with the facilities of otl ra bit exoressly

provides that the Ccxrmission shall have ro authority to crci-p the

enlargement of generating facilities for such pury acs 11 11.5

824ab Similarly Section 207 of the Federal lcie Pc ri ilc it

upon carplaint of State cnmrassion that the interstct- serv cc

public utility is inadequate or insufficient the Fede Tote arrii

sion shall determine the proper adequate or suff cien iv cc tc

furnished 16 U.S.C 824f Sect on 207 makes dc Fowev that the
amiission shall have no authority to corrpel the enlarcerert gererating
facilities for such purposes
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Paver Act 16 U.S.C 791 15/ which was passed in 1920 ard whic1 therefore

was available as rrcdel when Congress enacted the Public Ut lit ct in l35

expressly errpcwers the Federal Pcwer Cainission to issue licenses for the

construction operation and maintenance of hydroelectric paver p1 nt That

Act noreover does not express Congres intent in cryptic phr cc but instead

contains panoply of provisions respecting the terms and conditions under

which licenses for hydroelectric projects may be iqsued 11/ Tn 1ic

manner the Atcinic Energy Act of 1954 42 U.S.C 2011 et and ixrple

menting regulations 10 CFR Part 50 establish pervasive scheme

licensing the construction and operation of nuclear pavered generators

Congress did not sinply leave the matter of nuclear generator construction

and operation to chance by inplanting few outofcontext phrases in sta

tute directed to other purposes the regulatory approach which petitioners

erroneously attribute to Congress in the case of the Holding Caipary Act

the_Ho1air CpyAct

As Well As the Ccnttission Consistent Practice in Actin9 ypon
onfirm the

Correctness of the Camnissiorfs Decision

The legislative history of Section fully confirms that thai- Section

was designed to deal with the financial nct the rational practices

of piblic utilities The Senate Report on 2796 the bill which became

the Holding Ccnpany Act enphasized that it was unsound financial practices

15/ The Federal Water Paver Act of June 10 1920 285 30 41 Stat
1077 was redesignated the Federal Paver Act 16 U.S.C 79la et

by the Act of August 26 1935 687 litle Ii 213 49 Stat 863

16/ Licenses for hydroelectric paver projects are subject to detailed

statutory criteria governing duration revocation preferences and

transfers 16 U.S.C 797a802 The licenses are also subject to

number of substantive statutory conditions governing inter alia
alterations repairs and maintenance id 803811
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The Ccnniissions approach in considering applications to issue secur

ities under Section has been fully consistent with this legislative his

tory as well as with the structure and purpose of Section discussed

above Not long after the Acts passage the Ccnnission in Consuners Paver

SEC 444 1939 construed Section 7d3 as requiring it to consider

Whether the particular security which was proposed to be issued was the appropri

ate method to finance the applicant construction program The applicant

proposed to issue bonds the proceeds of which would be used in part to pay

for certain property additions to its construction program The Carrriission

denied the applicants request to issue bonds for that purpose because the

applicant capitalization was already debtheavy and the issuance of additional

debt could inpair the applicant continued efficient operation The Carrriission

concluded that the applicant could readily obtain the necessary financing

for its construction program through the sale of canton stock and therefore

that the proposed issuance of additional bonds i.e financing by the

issue and sale of securityt 15 U.S.C 79gd3 enphasis supplied

was not necessary or appropriate to the econariical and efficient operation

of the applicants business SEC at 474 The Catmission made no judgrients

as to the underlying merits of the applicant ongoing construction program

Both before and after Consumers Paver the Canrtission in considering

applications to issue securities under Section has consistently focused

on the necessity and appropriateness of the particular security proposed

not the wisdan of the underlying pwgrarn that wvuld be funded by the issuance

of that security The Cannission has thus considered whether the requested

level of shortterm borraving was excessive 18/ whether the issuance of short

ie/ Ohio Paver Co Holding Carpany Act Release No 19502 SEC Docket 515

IAprii LI ii/b
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was debtheavy and that under the circumstances shortterm debt financing

was especially undesirable The Ccrmission found that the shortrterm financing

proposal and debt/equity ratio were appropriate and accordingly determired

to authorize the securities off ering In footnote hcwever the Corrrrdssion

offered the follcwing caveat Id at 612 n.5

If the record shaded that the portion of Georgia over
all construction relevent to this short-term financing

proposal was clearly excessive or grossly inprovident
we wnin be conct-rained to diappmve or to inccist on
reduction in the anount to be borraqed

Petitioners would like to read this footnote as saying that the Can

mission will consider Whether construction program is clearly excessive

or grossly inprovident in light of limited consumer demand for electricity

as they contend here That hcwever was clearly not what the Caniussion

meant in Georgia Per The CaTmission was referring to the contention in

that case that Georgia PcMers construction program was too big not in

relation to consumer demand but in light of the alleged fact that Geornia

Pacer has too mudh debt and too little equity that debt has

becane fixture in Southern capital structure and that accordingly

Georgia construction program should be financed by longterm securities

in annunts large enough to cover all its needs Id at 611-12 In short the

Caunission siriply was not referring to the wisdcrn of Georgia construction

program but merely to the method of financing the program which of course

the Cannission does have authority under Section 7d3 to consider While

the Ccmnission rejected interverior contentions on the facfrs before it the

Ccnnission indicated in the guoted footnote that it would insist upon reduc

tion of short-term borraving if the portion of Georgia construction related
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NcMhere in the Act is there provision granting to ti-c SEC

the sort of regulatory power attributed to it by the peti
tioner Indeed the congressional choice of that Ccrrrnission

to administer the Act is in itself the strongest sort of

proof that the general purpose of the Act was to regulate the

issuance of securities which could not be reached by state

ccirnissions. 122 U.s App D.C at 369 353 F.2d at 907

The same point was repeated in ç4y_qfjfytte where this Court

held

CTJhe general doctrine requiring an agency to take account of

antitLust considerations does not extend to case like the one

before us where the antitrust problem arises out of operations

of the regulated cclrtpany past and projected and the agency
here the SEC has not been given any regulatory jurisdiction

over operations of the corrpany The SEC has no jurisdiction

over operations and stands in different posture fran the FPC

thich as we have already noted has regulatory jurisdiction

over operations 147 U.S App D.C at 112 454 F.2d at

955

The Ccnrnissions decision in the present case is thus in full accord

with the conclusions which this Court itself has reached namely that

the Ccnnission has no authority under the Holding Caipany Act to regulate

the operations of piblic utility and therefore has no authority to

determine whether or not the generating capacity of the Southern system

is excessive in light of anticipated consurier dennd for electricity through

the end of this century 24/

24/ In view of this lack of Carmission authority the Carnnssion properly
denied petitioners request for an evidentiary hearinq to inquire into

the propriety of Southern construction program The Cariniss ion
determination with respect to petitioners claim of excessive construc

tion turned not on determination of facts but legal con
clusions based on uicoiitrovezted facts AntiDefariation League

of Bnai Brith Pac S.W.R.0 FcC 131 App D.C 146 403

2d 169 17f75.C CirTfº7cert._denied 394 U.S 930 1969 This

determination that it lacks the authority to make the type of inquiry

petitioners request could not have been enharced or assisted by the

receipt of evidence Ciyf Lafytte su2ra 454 F.2d at 53 In

such instances as this Court has repeatedly held an agency is not

required to hold an evidentiary hearing when it can serve no purpose
In2ndent iknkers Assn of Gen94a Board of Governors of the

Federal Reserveystem 170 U.S App D.C 278 516 2d 1206 1220

1975 Accord Citizens for Aljqan Count Inc FPC 134 U.S
App D.C 229 232 414 F.2d 1125 1128 1969
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has provided guidance for determining when person is agjriaccd for pur

poses of standing to challenge agency act ioru 25/

First in order to conply with the case or controversy requirement

of Article III of the Constitution petitioners must establish that the Com

missions action caused them injury in fact Second petitioner must

show that their alleged injuries if any are within the zone of interests

protected by the statute allegedly violated United States SCRAP 412

U.S 669 1973 Sierra Club Morton_Mineral King 405 U.S 727 1972

Data_Processing_Service 397 U.S 150 1970 Finally retticners

nust allege an injury that fairly can be traced to the challenged action of

the and not injury that results from an independent action of

sane third party not before the court Sinon Eastern Kentucky Welfare

Rights Organization 426 U.S 26 4142 1976

Petitioners have satisfied none of these criteria

in fact

In order to carply with the Supreme Courts injury in fact test

must allege and show that they na34y havE been injured

by the Contnission action which they challenge Warth Selden 422 U.s

490 502 1975 enphasis supplied The party who seths review of agency

action must be himself anong the injured Sierra_Clubv Morton_LMra1

King 405 U.S at 735 emphasis supelied He must assert his owr

legal rights and interests and cannot rest his claim to relief on the legal

rights or interests of third parties Warth Selden 422 U.S

25/ These decisions are relevant in construing the word dggrieved in

Section 24a of the Holding Carpany Act Cf Northwe0tern Public

Service Co Federal Power CaTmission 172 App D.C 54 520

F.2d 454 1975
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throughout the 100000 square mile uthern ervice area Atscrt

allegation that any of the various construction proje ts 11 use dist ict

and palpable injury to petitioners themselve3 Nc facts re adduced ry

petitioners as to where the various construction rojects are be bc ated

what the adverse impact- are if any of those projects cn the urroundLig

environment and hc far those impacts may extend geograph llv 2/

In short while petitioners have demonstrated that they are upset

principle with Southern construction program they have failed to -cc

any environmental interests that giv them direct stile the coi i- is

with interests rrore concrete than those of concerr ed bystanders United States

SCRAP 412 U.S at 687 Petitioners arc essentially in no

different position than the petitioner in Martin Trjaona sra who vaquel

alleged injury but without concrete facts to support the allegation This

Court there held

The only allegations of injury in fact are sen con

clusory statements in petitioners brief in this

Court which are clearly not sufficiert to obt ir

standing before the Poar and are hn1

sufficient to obtain standing in this Court 166

TUS Ap D.C at 134 509 F.2d at 367 footnote

emitted

Zone of interests

While petitioners fail to allege injury to any specific environrrcntal

interest personal to them they do claim that they have been individually

harmed as shareholders of Southern and as ratepayers of Georgia cwer

Petitioners assert in particular that the issuance of Southern carmen stock

26/ Appendix hereto demenstrates that petitioners all rei3nts of

Atlanta live nediere close to any of the constructior rr jccts boit
which they complain The closest projects are approximt F2 ci

from Atlanta and are all coaFfiied Two of the th cc iuc car ci itics

are 152 miles each from Atlanta and the third nude fac lity 207

mileq from Atlanti
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contesplated by NEPA for purposes of standing Realyjncane_Trust Eckerd

183 U.S App D.C 426 564 F.2d 447 1077 GiffordFjill Co Inc F.T.C

173 U.S App D.C 135 523 F.2d 730 1975 28/

Causatiorrinfact

Even if petitioners were able to denonstrate palpable injury to sane

personal environmental interest of theirs they still would be required to

estahi ish that in fart the asserted injury ws the consequence th defen

dants actions or that prospective relief will remove the harm Warth

Selden 422 U.S at 505 See also Duke Power Co Carolina Fnvironmental

_9 Inc 438 U.S 59 72 1978 LindaR.S Richard 410 U.S

614 618 1973 cmnittee for Auto Rnsibi4y Solatnn supra 195 U.S

App D.C at 417 603 F.2d at 997 Petitioners have not and cannot make

such showing

Petitioners challenge an order of the Corrirassion Which does no rrrre

than permit Southern contron stock declaration to become elfective cti

tioners caripletely fail to tie that Commission action to any spccifi

environmental injury Which petitioners have suffered While petitioners

contend that the construction projects of Southerns subsidiaries would be

partiafly financed through the prcposed sale of carrion stock Br they

make no attenpt to demonstrate that any particular portion of the cash proceeds

resulting fran such sale would be used to fund any particular project mach

less one causing injury to petitioners personally The fact is that such

demonstration cannot be made The financing proceeds here in issue are

not earmarked for any particular capital irrprovement They are used by Southern

28/ But cf Natural_Resources_Defense Council inc Securities and Exchanqe

Commission 196 U.S App D.C 124 606 F.2d 10311 1979YJNEPA issue

not invoivinq environmenlal inpact statement
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By its terms Section 1022 Cc of NEPA tIe pro sion ii ilTpvrt

statements has no application to state local pnva act on however

environmentally significant su actions nay Sac ff1 Coalition on

the Transportation Crisis ic Atlant Peg ona Coomi 333

1344 5th Cir 1979 South Dakota Andrus 2d II 11 8t1

1980 The statute speaks onl to fedcral agencies ard federal act ions re

over not all federal actions are within the artlit of NEPA only rnjc lecr

actions which significantly the quality oi the hwna nvironiiait

The question presented therefore rot thethcr tie v0r cc .triction

projects of Southern operating subsidiaries may hay igrifi ant env ronrrer

irrpacts Rather the issue is whether the Comnission orde self is rri-jor

federal action that will significantly affect the environment

In assessing agency action under NEPA standards court must first

determine whether the agency has undertaken any actior at all within the

meaning of NEPA If there is action the court must then determin wh

ther such action is major and whether it significantly affects the qu lity

of the human environment NAACP Medical Center Inc 584 2d 61 629

3rd Cir 1978 South Dakota Andrus 614 F.2d at 1193 With respect

to the first of these determinations under the governing Regulations of the

Council on Environmental Quality CPQ 40 CPa 1500 et sec 1977 29/

the Camdssions order does not even constitute an action within the mearing

29/ The Supreme Court has held that the CFJQ Regulations are entitled to

substantial deference iidrus Fierra duo 44 5f t/J
Similarly this Court stated in Si na lub in torto gpa tit Iwihile

CEO is nct strictly charged with admrnis rat of NTJJ cli qed

with the duty of reviowing and appr ig qen crq inc th the

statute and so is entitled to ckf enc 16 .5 Ip 1.0 ci 24
514 F.2d at 87 n24
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Even if the Corrmissions order were held to be action for purposes

of Section 1022 Cc it cannot reasonably be concluded that such ction is

major within the meaning of NEPA The CEO Regulations make lear tint not

all federal actions are major thus requiring the preparation of an hIS

According to the CEO Regulations

Major Federal action includes actions with effects that may
be major and which are tentiall subject to Federal control

pngibi14y 40 CFR 1508.18 enphas addY

The Carmission actions with respect to Southrr are plar ly cutsde

the scope of this language because the construction activitics of Southern

operating subsidiaries haever major they may be as privat ideavors

will in no way be potentially subject to Federal control and responsibl

ity Id On the contrary the Ccnnission has authority under Section

of the Act only to make the specific financial determi nations called ror

therein The Ccrmiission has no statutory authority to approve disapprove

or regulate public utilitys construction program Moreover thc Ccniission

has no authority under the Act directly or even by inplication to take

environmental factors into account in determining whether permit ceclara

tion to become effective If the statutory criteiia of Section re met

Congress has mandated that the Ccrrrnission must permit the declaration to

become effective 31/

31/ The Contnission has adopted Regulations Pertaining to the Protection

of the Environment 17 GFR 200.550 In adoptirg these regula
tions the Ccrrnission concluded that actions it takes under the Securi
ties Act the Securities Exchange Act the Trust Indenture Act the

Investment Coripany Act and the Investment Advisers Act were of such

nature that they could be categorically excluded from NEPA irrpact state
ment requirements 41 F.R 41176 Hcwever because of the vid vtriety
of transactions possible involving holding carpanes and the greater

scope of Camnuss ion authority in certain aspects of holding xirpany

regulation the Caunission decided that it would not categorically

footnote continued
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taken major action because of the presence cf tvo critica Lois bear

ing directly on the governmerts responcihility for the envinnrient

pact of the nonfederal action First the governments act or uuder tIe

statute was legapgecondition whih permitted the non-f der irty to

proceed with activity which significantly affected the environmer Second

the statute could reasonably be interpreted as ving tte government discretio-i

to consider environmental effects in its decisionmaking processe These

two factors were eirphasized by the Third Circuit in NAACP Medical Center

when the Court stated

We believe that analysis of these cases re eals that ir order to

determine if an agency role constitutes major action under NEPA
court must focus its inquiry on whether the tion of the fed

eral agency dennnstrates federal responsibility for the actron
When the agency enablesb another irrpat on the environ

ment the court must ascertain whether the agency action is

legal requirement for the other party to affect the ervironrrent

and whether the agency has any discretion to take environment

considerations into account before acting 584 F.2d at 634

citations omitted

The legal pcondition element

bederal action may be considered major ir it permits the nonfecieral

party to take action affectinq the environment which could not otnenvise be

lawfully taken without federal approval In these socalled enablement

cases the federal action is legal precondition to the non action

In other words the agencys action under the statute must be legal pre

condition which authorizes the other party to proceed with actior which will

affect the environment NAAcP Medical Center sgpa 584 2d at 632

For exarple in Davis Morton spa the Tenth Circuit held that

the Secretary of the Interior should have preparcd an FIS before approvi nq

99year lease of restricted Indian lands entered into between the Pueblo
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the Forest Service had authority to approve locations of timber roads logging

carrps and buildings mark the trees to be cut and negotiate pawlent for the

timber cut 498 F.2d at 1322 The private conpany could not lawfully have

engaged in the timber cutting operations in federal wilderness area without

the Forest Services approval Id

In each of the foregoing cases and others like them there is legi

timate reason in terms of federal decisionmaking to require the federal

agency to prepare an HIS The agency by its action has enabled non-

federal party to engage in activity Which has had siqni ficant environ

mental inpact and which could not lawfully have occurred without the federal

approval The federal government in short had the authority in these cases

to prevent the nonfederal endeavor entirely and therefore in deciding whether

to permit the non-federal activity to occur ccxild make use of the information

that an HIS would disclose 36/

By contrast Where federal approval is not legal precondition to the

non-federal activity and When therefore the non-federal party nay lawfully

engage in activity which affects the environment irrespective of any approval

action by the federal government there is no basis for believing that

Congress intended the federal agency to file an HIS NEPA is inapplicable

Where there is no decision to be made by the relevant federal agency

NAACP Medical Center 584 F.2d at 635 Higginbothani concurring

In NAACP Medical Center for exarrple the Third Circuit held

that the Secretary of Health Education and Welfare did not have to irepare

36/ See e.g Jones 2iy 477 F.2d 885 88990 1st Cir 1973 the

purpose of NEPA .irrpact statement is to guide and advise federal

agency in its decisional process
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funding other approvals sore specifically related to particular pro

ject Trust be granted The Court ruled that the federal certification process

was not major federal action requiring preparation of an FIS since certi

fication was not legal precondition to non-federal action Citing NAACP

Medical Center with approval the Fifth Circuit in Atlanta

Coalition stated

1122 approval Medical Center is not legal precondition
tn .-tct ion that is legally necessary approval ruired no-

fore private party may act So tco with 3C certification

federal governments certification of the planning process
involves no consideration of the substantivc aspects of the plans
and thus does not take into account environmental factors
and 3C certification is not legal precondition to action 599

F.2d at 1345 n.l6 errphasis in original

In the instant case as in Medical Center and Atlanta_Coalition Ccim

mission approval of holding corrpanys financing apelication is not legal

precondition to the actions of the holding ccitpanys subsidiaries in building

generating facilities which may directly affect the environment The cnnission

has no authority under the Holding Carpany Act to approve or disapprove the

building of generating facilities by phlic utilities What petitioners are

claiming is that Ccnnissinn approval of financing is major federal actinn

affecting the environment because without such authorization the construc

tion projects would be eliminated or substantially reduced thereby resulting

in little or no effect on the environment Not only is this incorrect factu

ally since utility may be able to carry on its construction through its

internally generated funds but the Carniission authorization for financing

does not satisfy the legal precondition requirement Accordingly the Com

missions action in permitting declaration to become effective under Section
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patent so long as all of the requirements of the mining laws have te met

614 F.2d at 1193 The Secretary has limited authority to assure that the

claimant has complied with applicable statutory requirements but las no

discretion to consider environmental factors in dec dine whethe not

the mineral patent should issue The Court stated that since ho prurary

purpose of the impact statement is to aid agency decisionneking courts have

indicated that nondiscretionary acts should be exempt from the req irement

Id citations omitted

In like manner the Holding Ccnpany Act gives th Ccrrnission no scretion

to consider environmental factors in deciding whether to permit declaratior

for the sale of securities to become effective Section 7d states that the

Ccrrrnission shall permit declaration regarding the issue or sale of security

to become effective so long as the specific standards set forth in subsections

7k 7d and 7g of the Act have been satisfied None of these subsections

has any lanquage which relates in any way to environmental matters

It is true that subsection 7d6 of the Act 15 U.S.C 79gd6

requires the Cczrmission to consider whether

the terms and conditions of the issue or sale of the securit

are detrimental to the public interest or the interest of irves
tors or consuners

The very language of this provision homever makes clear that it is the

terms and conditions of the issue or sale which nest be detrimental

to the public interest before the Ccnmission can deny effectiveness to

the declaration Irneliorating the environmental effects that may ficM from

the use of the financing proceeds is not by any reasonable construction of

subsection 7d6 term or condition of the issue or sale of the security
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analyzing the various construction projects of Southern operating sub

sidiaries In circumstances such as this the Supreme Court has ruled that

NEPA EIS requirement is inaçplicable fl4t4de Co

Scenic Rivers Association of Oklahoma 426 U.S 776 1976

Section 7W of the Holding Conpany Act provides that declaration

shall becctrie effective within such reasonable period of time after the

filing thereof as the Cczrzmission shall specify by rule 39/ or order

Southernes declaration was filed with the Ccxrrnission on June 1980 and

was ordered effective by the Ccnniss ion on October 29 1980 40/ In that

tine span less than five innths the Cczrruission could not have analyzed

39/ Rule 23c under the Act provides

Effective Date declaration or application which

caiplies with the applicable requirement of the Act
and the rules and regulations thereunder will be
cane effective or be granted respectively by an order

to issue upon the expiration of the period prescribed
in the notice of filing 17 PR

250.23c

Fran 1940 to 1963 the Carinissions Rule 138c under the Holding Carpany
Act specified that declaration would become effective on the thirtieth

day after the filing thereof or the fifteenth day after the filing of

the last aniendrnent thereto whichever is later Holding Corrpany Act

Release No 2161 July 10 1940 On June 1963 the Rule was changed

to its present form supra and the declaration form Form was

concurrently amended in Item 5a thereof to provide that if the date

requested by the declarant is less than 40 days from the date of the

original filing set forth the reasons for acceleration Fed Sec
Rep 40107 Thus while the Cannission in 1963 abandoned

an inflexible 30day period for effectiveness it intended that effective

ness would normally occur approximately 40 days fran filing unless

accelerated In Southern the Carinission thus stated that period
of 4060 days from filing is standard for Section applications for

general financing 20 SEC Docket at 804 14

40/ The time between filing of Southerns declaration June and issuance

of the order October 29 in the present case was atypically long in

substantial part because of the intervention of petitioners and the

delays necessarily flcxving therefrom
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20 SEC Docket at 804 42/ The Camdssion explained why time is of the es

sence in public utility financings in these terms

Economy and efficiency in financing precludes raising new capital
and paying interest and dividends thereon until it is needed

policy embodied Section 7d3 in the Act

long term financing governed by Section consists of underwritten

public offerings to be used to refund accurrulated short term debt

or maturing long term obligations Since the Act deals with large

issuers such offerings are as large as the issuer and underwrit

ers believe the market will absorb They are designed to fit cur
rent market preferences and are arranged with an eye to the sche
duling of other large public oft eYing

Accordingly any significant delay in our order under Section

would create financial crisis for tie issuer The market to

Which the proposed offering was directed would be missed and

the obligations it was designed to pay would be unsatisfied

Id

Where circumstances such as these are present the Supreme Court ruled

in Flint Ridge syp that the requirement for an 518 is abropaced The

question presented in Flint Ridge was whether the Department of Housing and

Urban Developnent HTJD had to prepare an 518 before it could allow

disclosure statement filed with it by private real estate developer pur

suant to the Interstate Land Sales Th11l Disclosure Act Dsclosare Act

to beccirte effectie The Supreme Court concluded that an EIS did not have

to be prepared because it was irrpossible for to cosply with the statu

tory duty under the Disclosure Act to allow statements to go into effect

within 30 days of filing absent inaccurate or inccxnplete disclosure 43/

42/ The construction projects to Which the Carinission was referring in

Southern are precisely the same construction projects involved

here

43/ Under the Disclosure Act disclosure statements beccrne effective auto

matically within 30 days of filing unless the Secretary of HOD deter
mines that the statement is inccitplete or inaccurat in any material

respect in which case the effective date is suspended until 30 days

after the developer files the infomation necessary to ccirplete or

correct the report If the statement is corrplete and accurate on its

fare hn.iever it mist be permitted to go into effect The Secretary

has no per to evaluate the substance of the developers proposal

426 U.S at 781
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specify fixed period within which the Ccnwission rrust act it is clear

in light of the pressing financing requirements of public utility holding

corrpanies and their subsidiaries that such action rrust be taken expedi

tiously to avoid financial crisis for the issuer inherent i1 any

significant delay Southern 20 SEC Docket at 804 In short while

reasonable period of tine may not be as inflexible as the 30day period

established by the Disclosure Act it also is not so menended that it

may acccimodate many nonths if not several years of delay while irrpact

statements are prepared for the nultifarious construct-ion activities of

holding ccxtpanies and their operating subsidiaries

III THE C3ItIISSION CORRECTLY RULED THAT SOUTHERN DMI43N STOCK COULD
BE SOLD TO THE PUBLIC AT LESS THAN BOOK VALUE AND THAT PREEMP
TIVE RIGHTS OFFERING IN THIS INSTANCE W3ULD HAVE BEEN AN UNNEC
ESSARILY COMPLEX AND TIME CONSUMING PICCEDURE NEll NEEDED FOR THE
PUECPION OF SOUTHERN SHAREHOLDERE

In their notion to intervene below 164 petitioners argued that

Southernas declaration should be denied until such time as new issues of

Southerns coimon stock could be offered to tne public at price which

would not result in dilution of the book value of petitioner existing

shares or alternatively that existing Southern shareholders should be

given preenptive rights to purchase shares sold pursuant to the declaration

Petitioners now contend that the Ccxmiission should at least hold hearing

on these issues with view presunably of refusing to permit Southern

to make further camon stock offerings until the market value of its camon

stock equals or exceeds book value or alternatively ordering that such

stock may be sold to the general public only if preerrptive rights are first

extended to existing Southern shareholders These alternative contentions

will be considered in turn
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this Court Southern subsidiaries and Alaberra Paver in particular culd

have been precluded fran selling first rrortgage bonds preferred stock

and shortterm notes 18283 and thereby would be unable to meet their

existing debt obligations since maturing obligations for the Southern system

exceed internal cash flow Southern 20 SEC Docket at 802 Moreover as

the Ccnnission also found the decline in the ccnron equityto--debt ratio for

the Southern system to under 30% 46/ could only be corrected by an offering

of new camDn stock of the magnitude proposed 24W

As the Ccrrrnission stated below new carntn stock of an actively traded

cciripany such as Southern must necessarily be sold to the public at the

market price of outstanding shares Re 249 No one will pay book value

for newly issued shares if previously issued stock with identical rights

can be purchased for less than book value 47/ Southern must therefore

either sell its new carnon stock to the public at market price or not sell

it at all Accordingly if Southern were to be corrpelled to avoid any di

lution of book value of outstanding shares in the sale of its new ccrrrnn

stock to the piblic then it could never issue new ccrmnn stock so long

as the market price of the stock was less than its book value

46/ Based on various provisions of the Act including section 7d 15

U.S.C 79gd the Com-nission has consistently urged the maintainence

of sound capital structures by registered holding carpanies While

the Ccxrrnission has not atteupted to prescribe optimum or ideal capit
alization ratios for such canpanies the general working policy of

the Cctimission has been that longterm debt should not exceed 60% of

capitalization and that ccimon equity should not be less than 30% of

capitalization See Kentucky Paver Co 41 SEC 29 1961 Eastern

Utilities Associates E67390J1932 see generaljy Loss
Securities R4ion 383 2d ed 1961

47/ At June 30 1980 the book value of Southern canmu stock was $16.69

per share Southern estimated based upon the September 19 1980

closing price for Southern camon stock that its offering price for

the new issue proposed by the declaration would be $12 per share

249
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public at less than book value This determination by the Ccirmission rests

squarely in that area where administrative judgments
are entitled to the greatest anount of weight by am
pellate courts It is the product of administrative

experience appreciation of the corrplexities of the

problem realization of the statutory policies and

responsible treatment of the uncontested facts It

is the type of judgment which administrative agencies
are best equipped to make and which justifies the use

of the administrative process

Securities and Exchange Carirdssion thenery Corp. 332 U.S 194 209

1947 See F.I du Pont deNerrours Co collins 432 U.S 46 5354

1977

Petitioners alternatively contend that even if the Ccnuission was not

required to prevent the declaration fran beccrninq effective it should have

insisted as condition for the sale that Southern first grant preeriptive

rights to existing shareholders to purchase shares sold pursuant to the

declaration 50/ As the Commission noted hewever 249 not only is

49/ Continued

equivalent of book value for their shares While book value may have
sane relevance in determining the value of stock the preferred
measure of value for publicly traded stock is market price i.e
the price shareholder could receive at any given time for the shares
See Seaboard World Airlines Tiger International Inc 600 F.2d

355 36162 5th Cir 1979 citing Mills Electric AutoLite Co
552 F.2d 1239 124748 7th ºIF17 cert denied 4j4ThTT32TI9777
Kaufman Lawrence 386 Supp 12 16 S.D.N.Y 1974 affd 514

F.2d 283 2d Cir 1975

50/ The traditional justification for preeirptive rights entitling exist
ing stockholders to subscribe to new issues is said to be to protect
their respective participations in assets earnings and controL

Cf Meck Cary Regulation of Coqrate Finance and Management
UFider the Public Uti14yConpary Holdirq Act of 1935 52 Han Rev
216 229 19385 TFlhere is considerable doubt as to whether stock
holder without preerrptive right is in any worse position legally
than one with such right footnote omitted
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Nothing in the Holding Ccarpany Act dictates contrary result The

Act is silent on the subject of preeriptive rights 52/ It is true as pe

titioners contend Br 2829 that in the very early years of the Acts

administration the Comdssion considered preenptive rights to be an irrportant

protection for the stockholders of public utility holding conpanies and

frowned upon their deletion from holding conpany articles of incorporation

See e.g j4ghtPcMerC Holding Conpany Act Release No

885 November 16 1937 National Gas Electric Corp Holding Company Act

Release No 768 August 1937 The Corrnission scon recognized hogever

that preenptive rights were not necessary protection Where as here hold

ing conpany stock was sold to underwriters for resale to the public and

where as here existing shareholders were free to buy as such additional

stock as they wished on the open market either to maintain or to actually

increase their proportionate ownership interest in the holding ccrrpany 53/

Thus in the 1947 proceeding which approved the creation of Southern as

registered holding company the Ccrmission approved the very preenptive

rights provision Which presently exists in Southerns charter and which

52/ An earlier House version of the Act and the version originally passed

by the Senate specified that the CoTmission prior to permitting
declaration to become effective could inpose sudh terms and condi
tions as the Ccznrnission may deem necessary and appropriate in the pub
lic interest and that such terms and conditions may reguire the

granting of preerrptive right to security holders irrespective of

previous waiver of such rights H.R 5243 74th Cong 1st Sess
6h 1935 2796 74th Cong 1st Sess 7f 1935 All such

references to the granting of preeiiptive rights as condition to per
mitting declarations to become effective were stricken by the substi
tute agreed to in conference and enacted as present section 7f 15

U.S.C 79gf which provides that the Carraission may include in any
order such terms and conditions as the Cormiission finds necessary
to assure caipliance with the conditions specified in this section
See Rep No 1903 74th Cong 1st Sess 67 conference Report 935

53/ Southern stock is listed on the Now York Stock Exchanqc and as of

June 30 1980 it had over 150 million shares outstanding 104
131 249
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of the reasons given by ccxripanies

Cctrmission determined that the staff need

no longer insist that companies give reasons as re
quired by the letter policy issued by the Com
mission in 1953J in connection with proposals to offer

comm stock through underwriters at competitive bid
ding rather than through preenptive rights offerinqs

to stockholders 55/

As the orders cited above clearly denonstrate this policy has been

follcwed consistently from 1955 to the present and has proven in practice

to be fully consistent with the protection of investors under the Holding

Company Act If holding caipany articles of incorporation do re

quire preemptive rights to be extended where new underwritten issues of

canton stock are publicly offered the Carinission has not itself irrposed

such requirement Nor has the Ccrcniission required management to set forth

any justification as to why public offering is preferable The position

for which petitioners contend could as the Ccnmision noted belay 249

actually harm investors preemptive rights offering uld cause unneccs

sary and protracted delays in equity financing for holding caipanies and

their operating subsidiaries that could jeopardize the ability of such ccxn

panies to maintain an adequate equity base to support their continuous sale

of debt instruments 56/

55/ Minute of the Carnissions meeting dated February 1955 attached

hereto as Appendix The reasons which the holding ccrrpanics gave
for not making rights offerings were the desire of the corrpany to

avoid during unsettled market conditions the lengthy delay inci
dent to 14 to 18 day rights offering to stockflolders the diff

culty of providing or insuring any real value to stockholders for

subscription rights in small offering such as for 15 rights

offering and the printing mailing and other expense involved in

rights offering Ibid

56/ Since petitioners dilution and preemptive rights claims did not

involve material disputes of fact the Cannission properly determined

not to hold an evidentiary hearing on those claims See note 24
The Camiissions determination on those claims involved

discretionary judgment made on the basis of undisputed facts
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Public Utility Holding Coripany Act of 1935 Sections 6i
and 15 U.S.C 79fa and

UNLAWFUL SECURITY TRANSACTIONS BY REGISTERED HOLDING

AND SUBSIDIARY COMPANIES

Sec Except in accordance with declaration effective under section and

with the order under such section permitting such declaration to become effective it

shall be unlawful for any registered holding company or subsidiary company thertof

by use of the mails or any means or instrumentality of interstaic commerce or

otherwise directly or indirectly to issue or sell aiy security of such coma or

to exercise any privilege or right to alter the priorities preferences voting power or

other rights of the holders of an outstanding securits of uch company

The provisions of subsection shall not apply to the is ue renewal or

guaranty by registered holding company or subsidiary company thereof of note or

draft including the pledge of any security as collateral therefor it such nute or draft

is not part of public offerng matures or is renewed for not morc than nine

months exclusive of days of grace afier the date of such issue renews or guaranty

thereof and aggregates together with all other then outstanding notes nd drafts

of maturity of nine months or less exclusive of days of grace as to which such

company is primarily or secondaril liable not more thcn per centum of the

principal amount and par value OI the other securities of such corrçans then

outstanding or such greater per centum thereof as the Commission upon applicat on

may by order authorize as necessary or appropriate in the public interest or for the

protection of investors or consumers In the case of securities having no principal

amount or no par value the value for the purposes of this subsection shall he the fair

market value as of the date of issue The commission by rules and regulations or order

subject to such term and conditions as it deems appropriate in the public iterest or

for the protection of nveston or consumei sh il exempt from the roc ions of

subsection the issue or sale of any secur ty fy any subsidiary compans of

registered holding company if the issue and sIc of such security arc solely for thc

purpose of financing the business of such subsid cry company and hays been expressly

authorized by the State commission of the State in which such sub idiary compans is

organized and doing business or if the issue and sale of such security are solely for the

purpose of financing the business of such subsidiary company when such subsidiary

company is not holding company public utility compary an investment company
or fiscal or financing agency of holding company public utility company or an

investment company The provisions of subsection shall not apply to the issue by

registered holding company or subsidiary company therecf of sccurit issued

pursuant to the terms of any security outstanding on January 1935 gising th

holder of such outstanding security the right to convert such outstanding securit into

another security of the same issuer or of another person or giving the right to subscribe

to another security of the same issuer or another issuer Within ten days after any

issue sale renewal or guaranty exempted from the application of subsection by or

under authority of this subsection such holding company or subsidiary company

thereof shall file with the Commission certificate of notification in such form and

setting forth such of the information required in declaration under sectior as the

Commission may by rules and regulations or order prescribe as necessary or

appropriate in the public interest or for the protection of investors or consumers
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Public Utility Holding Ccrtpany Act of l95
Section 15 U.S 79ct continued

such security is to be issued or sold solely for the purpose of refunding

extending exchanging or discharging an outstanding security of the declarant and/or

predecessor company thereof or for the purpose of effecting merger consolidation

or other reorganization for the purpose of financing the business of the declarant

as public-utility company for the purpose of financing the business of the

declarant when the declarant is neither holding company nor public utilit

company and/or for necessary and urgent corporate purposes of the declarant

where the requirements of the provisions of paragraph would imposc an

unreasonable financial burden upon the declarant and arc not nccessar or appropriate

in the public interest or for the protection of investors or consumers or

such security is one the issuance of which was auihorizen ht the nnipanv
prior to January 1935 and which the Commission by rules an regulations or .rder

authorizes as necessary or appropriate in the public interest or for tht protiction of

investors or consumers

If the requirements of subsections and are satisfied the Commission

shall permit declaration regarding the issue or sale of security to become effective

unless the Commission finds that

the security is not reasonably adapted to the security ruciurt of thc

declarant and other companies in the same holding company system

the security is not reasonably adapted to the earnng power of the deja-ant

financing by the issue and sale of the particular security is not ressary or

appropriate to the economical and efficient opcration of business in which the

applicant lawfully is engaged or has an interest

the fees commissions or other remuneration to whomsover paid directly or

indirectly in connection with the issue sale or distribution of the security arc not

LL.
ieasonauic

in the case of security that is guaranty of or assumption of liability or

security of another company the circumstances arc such as to constitute the maki of

such guaranty or the assumption of such liability an impropur risk for the deelar ant or

the terms and conditions of the issue or sale of the security are det-iment

thy public interest or the interest of investors or consumers

If the requirements of subsection are satisfied the Commission shall

permit declaration to become effective regarding the exercise of privilege or right to

alter the priorities preferences voting power or other rights of the holders of an

outstanding security unless the Commission finds that such exercise of such privilege

or right will result in an unfair or inequitable distribution of voting powcr among
holders of the securities of the declarant or is otherwise detrimental to the public

interest or the interest of investors or consumers

Any order permitting declaration to become effective may contain such

terms and conditions as the Commission finds necessary to assure compliance with the

conditions specified in this section

If State commission or State securities commission having jurisdiction over

any of the acts enumerated in subsection of section shall inform the Commission

upon request by the Commission for an opinion or otherwise that State laws applicable

to the act in question have not been complied with the Commission shall not permit

declaration regarding the act in question to become effective until and unless the

Commission is satisfied that such compliance has been effected
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L1ITflG OF THE SECURITIES AND ECNGa COTIQSTrT

londay Februar 1955 1130

IIoio RTtPT
3c1oh Pernmler Chairiran

Paul Then
Cinclair nistron

Jockson Goochnn Jr

cflowell Director Pr Garrett Associate Director Pr
rreeran soistant Director and Pr Ecuecney of the Diiisiun of

Corporate Cetiction vere present

Consideration was given to memorandum dated Febnry
l9cC from the Division of Coroorato Hegulotion with resect to tPe

foflowinr joint aplicationdeclaration filed uncer the ..ot

Central and South West Corporation
Public Cervioe Comrany of Oklahoma

outhwestorr Gas and Electric Company
File 70333c

CentraL Power and Light Company
ha nt apnlicationdecj oration pursuant to ecti oi

10 an 12 of the Act in regard to

the followinr oronosals

Prososed ls once ana salc by Central to or

throv underr tars or inetmait hankers who
shall have arreEd oromrtlr to nae pu ho of
4erinr thereof of OC000 hares ha

st -or lie CIflRt tv 1UdCn
ours ant to ku1e tG
Prorosed amendment of the Lrticles of I-corror

ation of iuhlic Seoe cnr Central Power Liho
so as to increase the number of sharps of their

common stocks and

Prorosed issuance and sale by Public Service

Soutlmrestern and Caitral Power Light from

time to time during 1955 as lunds are required

by such comnanies for construction and the rro
poed aoquistion by Central end South Pest of
respectively 300000 200000 aha 30C000 shres
of conmon stock

The memorandum from the Division stated that the staff had no difficulty

with any of the proposed transactions However the memorandum pointed
out that Central and South Vest did not pronose to offer the eOO000
shares to its stockholders on preemotive riohts basis and in this

connection the memorandum referred to the followin- tinutes ha the Com



Secretary Certificate

Georcie Fitzsirmnns Secretary to the Securities and Exchange

Cormiission do hereby certify that the foregoing document is true and

correct copy of the Minute of the Coamission meeting held on February

1955


