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Washington, D.-C.
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FOREWORD

-, The 22d Annual Report of the Securities and Exchange Com-
mission. to the Congress for the fiscal year July 1, 1955, to June 30,
1956 (herein called “1956”’), describes the work of the Commission
during the year in discharging its duties under the Federal securities
laws which it was established by the Congress to administer. These
include supervision of the registration of securities for sale in inter-

.state. commerce to the public, the surveillance of the interstate

securities markets, regulation of the activities of brokers and dealers
and investment advisers, the regulation of public utilitv holding
company systems and investment companies, and litigation in en-
forcement of the Federal securities laws in the courts.

The year 1956 has been one of great activity in the regulation and
supervision of securities markets. by the Commission. The increasing
responsibility of the Commission was brought about by the sustained
high level of economic activitv in the country, and the accompanying.
stepped-up activity in the Nation’s capital markets.

In 1956 new issues of securities registered for public sale totaled
$13.1 billion, the largest amount in the Commission’s history and

more than $2 billion in excess of the amount registered in the pre-

!

cedmg year. The value of securities traded on stock exchanges dur-
ing 1956 was $38 billion, more than double the figure of fiscal 1953.
Stockholders in publicly owned American corporations are estimated
by the New York Stock Exchange to include about 8.5 million domes-
tic.individuals, 2 million more than 5 years ago. About 4,600 brokers
and dealers were registered-with the Commission as compared with
4,100 3 years ago.,

Enforcement activities such as: broker—dealer inspections and
investigations of fraud and market manipulations have been greatly
expanded to meet current needs occasioned by abuses incident to
the marketing of certain types of securities of speculative quality.
The Commission’s Enforcement Program, to assure.fair disclosure .
of . material facts in connection with the marketing of corporate
securities and for the prevention, detection and punishment of fraud
in the sale of securities, has been intensively pursued in the interest
of the investing pubhc Administrative and legal actions taken
under the Enforcement, Program have exceeded those of any prior
year. These include 100 suspensions of offerings for which the small
issues exemption was claimed, 8 stop orders ot securities for which

XI



XI1I FOREWORD

registration statements were filed, 45 revocation and denials pro-
- ceedings against broker-dealers and investment advisors; 33 injunc-
tive and one subpoena enforcement actions and 20 criminal referrals
to the Department of Justice.

The Commission has continued its program of strengthening and

simplifying its rules, forms and procedures with a view to the more
effective dissemination of information to investors, the prevention,
detection and punishment of fraud and the elimination of unneces-
sary complexities and duplications. An intensive study of the prob-
lems of small business in' marketing securities, particularly for equity
capital, was conducted by the Commission in 1956, and shortly
after the close of the year our exemptive regulations for issues of
$300,000 or less were revised and streamlined so as to provide better
protection to the investing public without unnecessary or burden-
some compliance requirements on small business enterprises seeking
access to the interstate capital markets. There was also established
shortly thereafter a Branch of Small Issues in our Division of Cor-
poration Finance in Washington, D. C., to coordinate and facilitate
the handling in our nine regional offices throughout the country of
the filings for small issues.
. During the year, the Commission and its staff have appeared
before committees of the Congress on many occasions in connection
with proposed legislation dealing with the Commission’s work "and
other subjects of interest to the Congress. Various legislative pro-
posals considered are discussed in this report. This work of the
Commission in assisting the Congress is of great 1mportance to the
public interest.

To meet the greatly increased workload in accordance with the
recommendation contained in the President’s Budget, the Congress
granted the Commission an appropriation for an average employment
of about 730, in 1956, which represented a small increase from 1955
and, most significant, an end of sucecessive annual curtailments of staff
from a high of over 1,700 in 1942 to an all-time low of 666 on June
30, 1955. For 1957, the Congress, recognizing this Commission’s
request in light of the vastly expanded economy and capital markets
appropriated funds for an average employment of 794.

Statutory fees for registration of new issues of securities and trad-
ing in issues registered for trading on stock exchanges are imposed
by the Federal securities laws. These fees are not available to the
Commission for expenditure and are covered into the Treasury as
miscellaneous receipts. These fees, however, amounted to 39 percent
of the 1956 appropriation for the Commission and therefore represent
a reduction in the cost of the Commlssmn which must be provided
by the general taxpayer.
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- During 1956 the Commission has rendered an effective adminis-
tration at & minimum cost. However, constantly increasing reg-
ulatory and supervisory responsibility brought about by the great
activity in-the securities markets makes it essential that the Congress
provide funds for this Commission adequately to fulfill its statutory
function of protection of the investor, the consumer and the public
in accordance with the acts of Congress which it has the responsibility
to administer.

The work of the Securities and Exchange Commission in protect-
ing the investor, the consumer and the public according to the stand-
ards estabhshed bv the Congress in the Federal securities laws is
vitally 1mp0rtant to the maintenance of confidence i in the securities
markets which is essential to the preserva,tlon of the free enterprlse
system.

" The charts which follow show in graphic form various aspects of

" the activities and personnel of the Commission lelatmg to its in-

crea.sed workload.
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Harowp C. ParrersoN of Virginia____ . __-_____________________ 1960
EarL F. Hasrings of Arizona_._.______ e e 1959

James C. SarcEnTof New York . _ o . .. _ ‘.. __._ 1961
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Staff Officers
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-1 Assumed office June 29, 1956, SucceedchCIa.rence H. Adams, term of office expired June 5, 1956.

% Joseph O. Woodle designated Assoclate Director, Division of Corporate Regulntlon, effective November
2, 1956.

3 Resigned September 21, 1956 Daniel J. McCauley. Jr. desig‘nntcd Assoclnte General Counsel, eﬁ‘ective
October b5, 1956.

+ Resigned November 16,1956, Andrew Barr designated Chlei Accountant, eﬁectlve, November 17, 1956.
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Regional Administrators
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225 Broadway, New York 7, New York.
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Hampshire, Maine. Philip E. Kendrick, United States Post Oﬂice and
Courthouse, Post Office Square, Boston 9, Massachusetts.

Region 3. Tennessee, North Carolina, South Carolina, Georgia, Alabama,
Mississippi, Florida, and that part-of Louisiana lying east of the Atchafa—
laya River. William Green, Peachtree-Seventh Building (Room 350),
Atlanta, 23, Georgia.

Region 4. Illinois, Indiana, Iowa, Kansas City (Kansas), Kentucky, Michi-
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the Atchafalaya River, and Kansas (except Kansas City). Oran H.
Allred, United States Courthouse (Room 301), 10th and Lamar Streets
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Region 6. Wyoming, Colorado, New Mexico, Nebraska, North Dakota,
South Dakota, Utah. . Milton J. Blake, New Customhouse (Room 573),
19th and Stout Streets, Denver 2, Colorado.

Region 7. California, Nevada, Arlzona, Hawaii. Arthur E. Pennekamp?
Pacific Building (Room 339), Fourth'and Market Streets, San Franmsco 3,
California.
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ton, 905 Second Avenue Building (Room 304), Seattle 4, Washington.
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District of Columbia. Daniel J. McCauley, Jr.,? 425 Second Street NW.,
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1 Deéignated Acting Regtonal Administrator, June 29, 1956, succeeding James C. Sargent, who was ap-
pointed Commissioner, June 29, 1956. Paul Windels, Jr., designated Regional Administrator, August 6, 1956.

2 Succeeded George A. Blackstone, who was appointed Associate Director, Division of Corporation
Finance, March 8, 1956, Mr, Pennekamp designated Reglonal Administrator, May 7, 1956.

$ Designated Assoclate General Counsel, October 5, 1956. James J. Duncan designated Acting Reglona
Administrator. E
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J. Sinclair Armstrong, Chairman

Chairman Armstrong was born in New York, N. Y., on October 15,
1915. He received an A. B. degree from Harvard College in 1938 and
an LL.B. degree from Harvard Law School in 1941. After passing the
New York State Bar Examination in 1941 he moved to Chicago, Ill.,
in July 1941; was admitted to practice in Illinois in that year, and from
1941 to 1945 was associated with the law firm of Isham, Lincoln &
Beale. From 1945 to 1946 he was on active duty in the United States
Naval Reserve, assigned to the Office of the General Counsel for the
Department of the Navy in Washington. In 1946 he returned to
Isham, Lincoln & Beale, becoming a partner of the firm in 1950. . On
July 16, 1953, he took office as a member of the Securities and Ex-
change Commlsswn for a term of office expiring June 5, 1958, and was
designated Chairman of the Commission on May 25, 1955. He has
also served as the Commission’s delegate as a membe1 of the Presi-
dent’s Conference on Administrative Procedure in 1954,

Andrew Downey Orrick

Commissioner Orrick was born in San Francisco, Calif., on October
18, 1917. He received his B. A. degree from Yale College in 1940, and
an LL.B degree from the University of California (Hastings College of
Law) in 1947. From 1942 to 1946 he was on active duty with the
United States Army as a captain in the Transportation Corps. ~After
being admitted to practice in California in 1947 he was associated with
the law firm of Orrick, Dahlquist, Herrington & Sutcliffe, in San
Francisco, until February 1954, when he became Regional Adminis-
trator of the San Francisco Regional Office of the Securities and Ex-
change Commission. He served in that capacity until May 24, 1955,
when he was appointed a member of the Commission for a term of
office expiring June 5, 1957.

Harold C. Patterson

Commissioner Patterson was born in Newport, R. I., on March 12,
1897, and attended public schools in Massachusetts and Maryland.
He attended George Washington University after graduating from
Randolph Macon Academy. In 1918 he enlisted in the United States
Naval Reserve for service in World War I, was commissioned ensign,
United States Naval Reserve, in 1918; in June 1919 commissioned
ensign United States Navy; and resigned in 1923. Prior to 1954, he
had for many years been a partner of Auchincloss, Parker & Redpath,
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members of the New York Stock Exchange, in Washington, D. C.
He resigned from the firm June 1, 1954. He served as a Board Member
of the National Association of Securities Dealers, Inc., and was active
over the years in its securities industry policing work. On June 15,
1954, he was appointed Director of the Division of Trading and Ex-
changes of the Securities and Exchange Commission and served in that
capacity until August 5, 1955, when he took office as a member of the
Commission for & term of office expiring June 5, 1960. '

Earl F. Hastings .

Commissioner Hastings was born in Los Angeles, Calif.;:on April 27,
1908, and resides in Glendale, Ariz. He attended -Téxas Western
University and the University of Denver. He is a registered pro-
fessional engineer. During the years 1932 to 1941 he scerved as a con-
sulting engineer with mining and industrial firms. From 1941 to 1942
he worked with Hawaiian constructors on a military installation on
Osahu, T. H. From 1942 to 1947 he served in various engineering and
managerial capacities. At that time he became a general partner of the
firm, Darlington, Hastings & Thorne, which served as industrial con-
sultants and managers. In 1949 he was appointed Director of Securi-
tics, Arizona Corporation Commission, Phoenix, and he served in that
capacity until March 1, 1956, when he was appointed a member of the
Securities and E‘zchange Commlssmn for a term of office expiring
June 5, 1959.

, James C. Sargent

Commissioner Sargent was born in New Haven, Conn., on February
26, 1916, and holds degrees of B. A. and LL.B. from the University of
Virginia. He was admitted to the New York Bar in 1940 and became
associated with the firm of Clark & Baldwin, New York City. From
January 1941 to July 1951, except for military service, he was em-
ployed as a trial attorney by Consolidated Edison Co. of New York.
He enlisted in the United States Army Air Force in 1942 and served
in this country as an Air Intelligence school instructor and as a combat
and special intelligence officer in the Southwest Pacific. He was sepa-
rated to inactive duty in January 1946 with the rank of captain and
holds that rank in the organized reserve. In the fall of 1948, he served
as an Assistant Attorney General of the State of New York in the
Election Frauds Bureau in New York City. From July 1951 to
August 1954 he was employed as law assistant to the Appellate Divi-
sion, First Department, Supreme Court, State of New York. He was
assocmted with the firm of Spence & Hotchkiss, New York City, from
August 1954 until November 1955. In November 1955 he ‘was ap-
pointed Administrator of the Commission’s New York Regional Office.
He served in that capacity until June 29, 1956, when he was sworn in
as a member of the Comm1ss1on for a term of office expiring June 5,
1961.



PART I
ENFORCEMENT PROGRAM

The most important aspect of the Commission’s activities during
1956 has been its Enforcement Program. The aim of the Enforcement
Program is to assure fair disclosure of all material facts about cor-
porations offering securities to the public in interstate commerce and .
to prevent fraud, deceit and manipulation in the sale, purchase and
trading of securities, and ‘thus to provide the protection to public
investors which is the objective of the Congress éxpressed in the
Federal securities laws. The Enforcement Program, under the day-
to- day direction of the Commission, has been carried out by the Com-
mission’s operating divisions and ofﬁces in Washington, and by its-14
regional and branch officés in principal cities throughout the Nation.
The necessity for an increasingly vigorous Enforcement Program has
arisen from the tremendous economic activity of the country, which
‘has been reflected in the most active capital markets in our Nation’s
history. Enforcement problems confronted by the Commission during
the relative economic stagnation of the 1930’s, the World War II
period of market quiescence, and the postwar recovery have been
dwarfed by the problems confronting the Commission’ in the past
2 years of dynamic economic growth and the accompanying requlre-
ments for capltal

At no time in the Commission’s experience have act1v1tles and prlces
in the securities markets reached such highs. This upsurge has takea
‘place in a relatively short period of time. For example, the dollar
amount of securities registered under the Securities Act of 1933
increased by 75 percent from $7.5 billion in the comparatively recent
fiscal year 1953 to $13.1 billion ia fiscal 1956. During the 1930’s, the
average dollar amount of securities registered was about $2.5 bllhon
and in some years was below $1 billion. In the postwar years from
1945 to 1950 it was $4.5 billion a year on the average.

Of the $400 billion gross national product annual rate figure, over
$60 billion is applied for capital purposes of industry, that is to say,
to provide plant facilities, tools and working capital needed by Amer-
ican industry. Much of the $60 billion amount is supplied from
internal sources, such as depreciation accruals and retained earnings.
The capital formation process supplies the balance estimated at $7 to
$8 billion annually through investments in the capital markets by the

American people.
1
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The work of the Commission in sustaining the investors’ confidence
in the integrity. of the capital markets must take into account con-
ditions which if permitted to exist can only result, ultimately, in the
destruction of investor confidence and the thwarting of the Congres-
sional objectives set forth in the securities laws. Qur free enterprise
system will be damaged if these conditions grow and are not stamped
out. A few of these problems with which the Commission has been
faced and our efforts to cope with them are deserving of consideration
by the Congress and the public generally.

1. The problem of new, inexperienced and, in some cases, dishonest
brokers and dealers registering under the FExzchange Act. The activity
in the capital markets has attracted many new brokers and dealers
to the securities business. The number of registered broker-dealers
increased from 3,924 at June 30, 1949, to 4,591 at June 30, 1956.
Many of the new broker-dealers are inexperienced and unfamiliar
with the obligations owed to their customers. Some have been
drawn into the business-in the hope of a quick profit rather than the
establishmeént of a sound business reputation built painstakingly upon
just and equitable principles of trade.

. The aggregate market-value of all stock on all stock exchanges,
which never exceeded $100 billion before 1946, except briefly in 1929,
- increased from $111 billion at December 31, 1950, to over $250 billion
at June 30, 1956. The Dow Jones Industrial average of stock prices
on the New York Stock Exchange reached an all-time high of 521.05
on April 6, 1956. During the years 1933 to 1949 it never exceeded
220. The value of the gross national product broke through the $400
billion annual rate figure in 1956 as compared with $340 billion in 1952.

The dollar value of securities which changed hands on the New
York Stock Exchange rose to $32 billion in fiscal 1956, more than
double the comparable figures of fiscal 1953, and like increases were
registered on the regional exchanges and are believed to have also
occurred in the over-the-counter market.

Attending this rapid expansion has been a favorable climate for the
marketing of new securities issues, including securities of speculative
quality, & marked increase in the number of stockholders (estimated
by the New York Stock Exchange to include 8% million domestic
individuals), including many inexperienced investors,

Capital markets such as these, which have no precedent in the
Commission’s history, have been accompanied by adverse conditions
which have required intensified enforcement activities by the Commis-
sion so as to assure to the investing public the protection which the Con-
gress intended should be provided by the securities acts. A number
of new brokers and dealers cither lack adequate financial resources or
speculate unwisely, thus getting into financial difficulties which
threaten the safety of customers’ funds or securities entrusted to them.
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The Commission has no authority under the Exchange Act to bar a
person from registration (absent proof of earlier violations of law)
nor is there any financial or educational requirement. Expanded and
more frequent broker-dealer inspections, prompt investigations of
irregularities discovered in inspections or complaints received from
the public, and prompt and vigorous legal action in the case of viola-
tions have been the Commission’s program for the protection of
investing customers. - .

2. The problem of “boiler rooms.” The term “boiler room” is used
to-refer to a sccurities sales organization employing high-pressure,
fraudulent, and deceptive sales techniques to ‘“‘tout” highly specula-
tive securities over the telephone. An increasing number of securities
of speculative quality have been sold to -unsophisticated investors
lured by representations of large profits under present market condi-
tions and willing to buy securities on the basis of representations
made over the long distance telephone by complete strangers. Pre-

vention and detection of fraud in such sales has been a particularly

difficult task necessitating the careful collection of evidence from
widely scattered sources. .

The Commission’s program has been threefold—to bring broker-
dealer revocation proceedings against broker-dealers found to be
selling or purchasing securities by misrepresentation or fraud, to
bring injunction actions in. the Federal courts to prevent such trans-
actions, and to prevent broker-dealers from doing business in violation
of any of the Exchange Act protective provisions or the Commis-
sion’s rules, such as the net capital rule, the rule against improper
extension of credit (regulation T) and the like, and, where the viola-
tion is willful, reference of the case to the Department of Justice for
criminal prosecution.

One particularly difficult aspect of the “boiler room’ problem is the

gullibility of the public. The Commission has had a public informa-
tion program under which Commissioners have talked at public
gatherings, particularly to professional and civic groups, to the press
and on radio and television, seeking to acquaint the public with the
dangers of stock transactions with unknown persons calling on the
long distance phone and holding out promises of riches if the person
called will only buy the stock. The public is asked to tell the person
© calling to put a letter in the mail about the securities (this often
ends the call because use of the mails gives Federal jurisdiction under
the Exchange Act and the Mail Fraud Act) or to put the official
prospectus or offering circular (which in the case of a new issue is
required to be filed with, and is examined by, the Commission) in the
mail.

The press, radio and television news media have rendered great
service to the American people by helping to get this message across.

A\
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But, fundamentally, a government agency can do just so much in
protecting” the public, and in the final analysis the American people
must learn to use ordinary care and prudence in investing their
money. The Commission needs the help of the investing public
which should report to us transactions in which it is believed mis-
representation and fraud have occurred and the public has been
bilked. But the public must also learn not to buy the proverbial
““gold brick.” The tragedy from the standpoint of the public interest
is that the widow, -the wage earner, the person of small income is
often the victim of the “boiler room” salesman. The Commission
will welcome every help from the public in reporting to us fraudulent
transactions and in using common sense in their securities trans-
. actions.

3. Sales of unregistered securities based on claimed exemptions. It
appears that a substantial but undetermined number of securities have
been sold in- violation of the registration, prospectus and antifraud
provisions of the Securities Act pursuant to claimed exemptions
which, in fact, were not available. We believe that these sales have
been made in the main under claims of exemption pursuant to the
so-called “private offering’”’ exemption ! and the intrastate exemption.?
In most of these cases the Commission has no means to discover
facts showinig the unavailability of a particular exemption until it
receives, months after sales have been made, reports or complaints
from unwary public investors who have been “taken’’ for substantial
sums. Further complicating the Commission’s problems in this area
has been the fact that an increasingly large number of securities
claimed to have been issued pursuant to these exemptions have been
transferred to United States citizens through Canadian, Swiss,
Lichtenstein, and other foreign financial institutions, under foreign
laws which preclude the Commission from tracing the transactions
in which the securities have been publicly sold or the availability
or unavailability of the claimed exemption. The Commission has
increased its efforts to make factual discoveries of sales made without
registration at the earliest opportunity in order to determine the
availability or unavailability of these exemptions and thus to take-
legal action to afford the protection to public investors contemplated
by the Securities Act.

4. The problem of illegal sales from Canada. The Commission
has been concerned about the illegal sale of issues in the securities
markets of the United States by issuers and broker-dealers located
in Canada. These transactions have appeared to reach public
investors in the United States as a result of primary distributions
effected- on Canadian securities exchanges or through Canadian

1 8ecurities Act of 1933, sec. 4 (1)—second clause.
2 Securities Act of 1933, see. 3 (8) (11).
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brokers and dealers. Although it has not been possible, in many
instances to directly’ reach Canadian issuers or broker-dealers, the
Commission has attempted to review more closely the activities of
broker-dealer firms in this country suspected of participating in the
illegal marketing of Canadian securities or of American securities sold
‘through Canadian sources-in order to protect United States public
investors more effectively, Efforts are also being made through
appropriate diplomatic channels to correct the virtual nullification of
the Extradition Treaty between the United States and Canada which,
as amended in 1952, providés for the extradition of persons indicted
for securities frauds perpetrated in Canada upon persons in the United
States. This resulted from a decision of Canadian Extradition judge
in 19542 in the first case under the 1952 treaty amendment, denying
extradition though conceding the fraud. During the year, continued
excellent cooperation on law enforcement matters by Canadian
officials, both Federal and Provincial, aided greatly our efforts to
detect, thwart and proceed against fraudulent securities sales..

5. The problem of the “front money”’ racket. Under the Commission’s
exemptive regulation for new issues not in excess of $300,000 in
aggregate public offering price (Regulation A) and sometimes under
registration, it has been discovered that “rings” have developed
through which groups of promoters, dealers, attorneys, and engineers
collaborate in the creation of a series of companies primarily employed
to “manufacture” securities for public sale in the guise of legitimate
promotions. Often these facts have not been developed or discovered
until after public investors have bought securities which have little
or no actual value. These various transactions frequently have
been carefully timed so that it is difficult to relate one issue with
another even though a particular issue may have been part of a
scheme of the character mentioned. Under the revised regulation
A, the Commission now requires disclosure- of the names of such
individuals in connection with the filing of Form 1-A which will
greatly assist its enforcement program. '

" 6.  Evasionof' the registration'.requirements through the “no sale”
theory. "By Commission Rule No. 133, certain types of corporate
mergers, consolidation, reclassifications of securities and acquisition
of assets of another person in conformity with statutory provisions
of the state of incorporation, have been deemed not to constitute a
“sale” of securities issued in the transactions for purposes of section
5 of the Securities Act. The rule, in effect, exempts such issues from
the requirement of registration under that Act. The rule has been
used by numerous issuers, domestic*and foreign, to distribute secur-
ities without registration. As in the case of the ‘‘private offering”
and “intrastate’” exemptions, many transactions ostensibly exempted

% 8e0 20th Annual Report, p. 103; 21st Annual Report, p. 113.
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under the rule, in fact involve violations of the registration provisions.
The Commission recently released a notice of a proposed revision of
the rule which is designed to make exemptions unavailable in the
cases now exempted under it.* If adoption of the proposal results, it
will involve a substantial increase in the number of registration state-
ments filed under the Securities Act and in the annual and periodic
reports filed under the Securities Exchange Act. .

7. The'problem of promotional stocks. In addition to the problems
created by the sale of promotional uranium stocks, the Commission
has been concerned with the sale of new insurance company securities
in both exempt and registered issues. Many of these new insurance
company ventures are located in the South Central, Southwestern
and Southeastern parts of the country. A large number of these
issues have given the appearance of involving abuses or probable
violations of either the Securities Act or of the Securities Exchange
Act, necessitating thorough investigation.

8. Stop order and suspension proceedings for new issues. For the
protection of public investors, the Commission has instituted a
substantially increased number of stop-order proceedings and sus-
pension orders. Each of these has been preceded by an investiga-
tion, and, in many instances, has required a formal administrative
hearing. These actions have involved the establishment of facts and
the obtaining of testimony. Securities, which, if sold, would have
defrauded the public, have thus been kept off the market.

The effectiveness of the Enforcement Program depends in large
measure upon & staff, both in the headquarters and regional offices,
adequate to discharge the exacting duties which this program places
upon it, and upon the availability of travel funds necessary to give this
personnel the mobility necessary to cover the large geographical areas
in which the investigative work has to be done. Further, the Enforce-
ment Program has been related to the complex and ever-changing
pattern of the securities markets and the securities industry. The facts
concerning the business, property, and financing of a security issuer
must be ascertained and related to the representations made to in-

vestors. Investors must be identified and interviewed. Books and

records of brokers, dealers, issuers and others must be examined and
analyzed. Frequently, securities must be traced, often through intri-
cate channels, to ascertain whethier they have been offered by an issuer
or underwriter in violation of the registration and prospectus require-
ments of the acts. The information thus obtained has had to be then
developed in a form which would permit its introduction in evidence in
legal proceedings, which is not a simple mattér, where complex legal
and economic facts and theories are concerned.

P

4 Securities Act Release 3698 (October 2, 1956).
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Violations, however, have often been carefully concealed and, under
present conditions, frequently have involvéd elaborate and shrewdly
conceived schemes carried out on a large scale. Such activities could
be properly dealt with only by assigning a competent team of at-
torneys, accountants, analysts, and investigators to concentrate on the
particular case until it has been completed.

Careful and painstaking work usually over a period of many months
has preceded formal enforcement action by the Commission.  In some
cases the work of the Commission has led to some form of restitution
to public investors; in others, the violations have been discovered in
time to prevent serious injury to the public; and in others, the violators
have been forced out of business or prosecuted.

As a further implementation of the Enforcement Program, and as a
means of giving greater protection to public investors, the Commission
has undertaken through the media of public speeches made to various:
civic groups and other organizations, and through adequate coverage
in the press and on radio and television, to warn the American people
against hasty investments in companies whose financial and back-
ground facts have. not been disclosed. Such warnings inevitably
have had a great deterrent effect and have caused companies which
are seeking to raise money in the capital markets to comply with the
registration requirements by making the dlsclosures 80 necessa,ry to
informed investment by the public.

If the confidence and faith of -the American pubhc in the capital
markets is to-be maintained so that the essential supply of capital can
be continued at the high rate of demand anticipated by present esti-
mates of industrial production with the resultant high standard of
living, it is essential that this agency continue its Enforcement Program
by supervising the capital markets in accordance with the standards
established by the Congress in the Federal securities laws.

SECURITIES AND EXCHANGE COMM'N

WASHINGTON, DC 20549

( PauL GONSON



PART 11
LEGISLATIVE ACTIVITIES

Statutory Amendments Proposed by the Commission

During 1956 the Commission submitted to ‘the Comrmttee on
Banking and Currency of the Senate and the Committee on Interstate
and Foreign Commerce of the House of Representatives, which have
the duty of exercising watchfulness over the execution of the securities
laws pursuant to section 136 of the Legislative Reorganization Act
of 1946, a proposal to adopt a number of amendments to these statutes
in order to assist the Commission in its enforcement activities. The
proposed amendments do not alter the basic provisions and purposes
of the statutes. Most of the proposals relate to provisions of the
Securities Act of 1933 and the Securities Exchange Act of 1934.
They were introduced on May 9, 1956, in the House of Representatives
as H. R. 11129, 84th Congress, by the late Representative J. Percy
Priest, then chairman of the Committee on Interstate and Foreign
Commerce. They were also introduced (by request) in the Senate on-
May 23, 1956, as S. 3915 by Senator J. William Fulbright, chairman
of the Committee on Banking and Currency. No action was taken
on these bills during. the remainder of the session because there was
insufficient time to consider them.

The Commission’s amendment proposals were designed to strengthen
the ]urlsdlctlonal provisions of the statutes, to correct certain in-
adequacies, and to facilitate criminal prosecutions and other enforce:
ment activities. The various proposals would prohibit embezzlement:
of money or securities of, or entrusted to the care of, a registered
broker-dealer; extend criminal liability to false statements in docu-
ments filed with the Commission under section 3 (b) of the Securities
Act of 1933, in connection with small, exempted securities offerings;
enact the antifraud provisions of the Commission’s Rule X-10B-5
. under the Securities Exchange Act of 1934 in statutory form as an
aid to criminal prosecutions; make it clear that a showing of past
violations is a sufficient basis for injunctive relief; make it clear that
a registration statement under the Securities Act may be withdrawn
only with the consent of the Commission; clarify and strengthen the
statutory provisions relating to financial responsibility of brokers and
dealers; and authorize the Commission, by rule, to regulate the
borrowing, holding or lending of customers’ securities by a broker or
dealer. Many other minor amendments were also proposed. The

8
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Commission expects to -request further consideration of these and
similar proposals in the 85th Congress.

Registration of Unlisted Securities of Certain Companies Havmg Large
Public Investor Interest

On May 24, 1955, Senator J. W. Fulbright, chairman of the
Committee on Ba.nkmg and Currency, introduced S. 2054, a bill to
extend the reporting, proxy and insider-trading provisions of sections
12, 13, 14, and 16 of the Securities Exchange Act to additional cor-
porations. The bill was introduced at the conclusion of the Com-
mittee’s ‘‘Stock Market Study,” during which the Commission had
testified and had submitted much background material for the infor-
mation of the committee and for inclusion in the committee’s staff
report of April 30, 1955, on Factors Affecting the Stock Market. In
its final report,) a majority of the committee expressed the view
that “as a general policy, it is in the public interest that companies
whose stocks are traded over the counter be required to comply with
the same statutory provisions and the same rules and regulations as
companies whose stocks are listed on national securities exchanges.”
A minority concurred in recommending further study of over-the-
counter markets, with the objective of developing specific 1eg151at10n
if needed. .

"S. 2054 was introduced to carry out the committee’s recommenda-
tion, by making sections 12, 13, 14 and 16, which now apply only to
seburities listed and registered on national securities exchanges,.
applicable also to certain unregistered securities that are traded in-
the over-the-counter market. A similar bill (H. R. 7845) was intro-:
duced in the House on August 2, 1955, by Representative Arthur G.
Klein, chairman of the Subcommlttee on Commerce and Fmance of
the Committee on Interstate and Foreign Commerce.

Hearings were held on S. 2054 in June 1955 at which the Commission
expressed its support of the broad principles and objectives of the
bill, subject to further study.? On July 19, 1955, the Commission
submitted a preliminary report in which it recommended certain
revisions in the bill, but withheld final comment pending a complete
factual study.® On August 5, 1955, the subcommittee on Securities
reported favorably a revised Committee Print of S. 2054, which
included some of the changes suggested by the Commission and-
certain other changes, including a new provision exempting securities
of regulated insurance companies from the coverage of the bill. As.
revised, the bill would be subject to sections 7, 12, 13, 14, and 16 of the

" Act corporations having 750 or more stockholders, or debt securities

18, Rept. 376, 84th Cong.

? Hearings before Subcommittee of Senate Committee on Banking and Currency, 84th Congress, 1st
session, on 8. 2054, June 27-July 1, 1955, pp. 1037 et seq.

8 Hearings, supra, D. 1062 ef seq.
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of $1 million or more outstandmg in the hands. of the public, and
$2 million of assets.

In order to determine the companies Whlch might be affected by this
bill, the extent of their present compliance with applicable financial
reporting requirements of the. Commission, and their practices in
soliciting proxies, questionnaires were sent to 1,600 corporations
inquiring whether the company had: within the past 3 years sent an
annual report to its stockholders and requesting a copy. The response
received (from approximately 90 percent of those to which requests
were sent) indicated that approximately 1,200 corporations would be
subjeét to the bill (of which 617 were presently filing financial state-
ments with the Commission). Such 1,200 corporations have estimated
- agsets in excess of -$35 billion. Review of proxy soliciting materials

used by these corporations showed that in very few instances were
stockholders furnished with information comparable to that required
by the Commission’s proxy rules and that in most annual meetings
for the election of directors stockholders-received only a formal
notice of the meeting and form of proxy. Examination of the financial
statements contained in the stockholders’ reports received indicated
that approximately 21 percent were deficient by Commission reporting
standards. These findings were contained in a report made by the
Commission to the Committee on Banking and Currency on May 17,
1956, which report was printed and made available to the public by
the committee. In its report, and in hearings subsequently held by
the full committee, the Commission endorsed the enactment of the
financial reporting, proxy and insider-reporting provisions of the bill,
but recommended deferral of any action on the application of section
16 (b) of the Act (providing for recovery of profits from short-swing
trading by insiders) to these companies until a further study could.
be made. -

The Commission considers leglslatlon of the characterembodied
in S. 2054, as demonstrated by the data contained in our report, to be
consistent with the standards expressed by the Congress in the Federal
securities laws and to be vitally necessary for the protection of public
investors in these large widely held corporations.

The committee did not take any final action on S. 2054. However,

" Senator Fulbright, chairman of the committee, requested the Com-
mission to extend the study it had previously made so as to obtain
information about the financial reporting and proxy practices of
insurance companies, to provide a basis for further consideration by
the committee in the 85th Congress. The Commission had not pre-
viously included insurance companies in its study for the reason-that-
the bill as revised by the subcommittee on August 5, 1955, had con-
tained an exemption for such companies. The Commission has

-initiated the requested study, and, since the end of the fiscal year, has
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sent questionnaires to more than 530 insurance companies to obtain
the data necessary for making an objective, factual appraisal of such
practices of insurance companies.

Proposals To Amend the Exemption for Small Issucs

On April 20, 1955, during the previous fiscal year, Representative
John B. Bennett of Michigan had introduced a bill (H. R. 5701), to
repeal section 3 (b) of the Securities Act of 1933. Scction 3 (b)
provides that the Securities and Exchange Commission may from
time to time by its rules and regulations, and subject to such terms
and conditions as may be prescribed, add to the classes of securities
exempted in section 3 (a) of the Act (such as securities issued by the
United States or other governmental organizations, commercial paper,
building and loan association obligations, sccuritics the issuance of
which is subject to approval under the Interstate Commeree Act and
certain other specifically exempted classes) any class of securitics if
the Commission finds that enforcement of the registration provisions of
the Act with respect to such securities “‘is not necessary in the public
interest and for the protection of investors by reason of- the small
amount involved or the limited character of the public offering,”
provided no issue shall be exempted the aggregate offering price of
which exceeds $300,000.

Hearings were held on this subject by the Subcommittee on Com-
merce and Finance, at which'the Commission testified, at various dates
from July 20, 1955, through May 9, 1956, in Washington, D. C.,
New York City, Deaver and Salt Lake City. The Commissior: sup-
plied a substantial amount of supplemental information to the com-
mittee. The Commission opposed this bill repealing the exemption
although these hearings developed a good deal of factual information
about the abuses of the public in penny stocks with which the Com-
mission has been attempting to deal by strengthening its filing require-
ments under the exemptive regulations and by stepping up its enforce-
ment activities in its field offices. The Commission opposed the
repeal of the exemption on the ground that it would adversely affect
the raising of capital by legitimate small business enterprises.

On February 16, 1956, Representative Bennett introduced another
bill (H. R. 9319) which would apply to persons associated with an
offering under the exemptive regulations the same strict civil liabilities
that pertain to persons associated with an offering under full registra-
tion, which are set forth in scction 11 of the Act. The Commission
likewise opposed this bill on the ground that it would in substance
require the equivalent of full registration for small issues and that
this would have the indirect effect of repealing the exemption. The
Committce on Interstate and Foreign Commerce favofably reported
this bill (H. R. Rept. 2513, 84th Cong., 2d sess. (1956)) and, although

406617—57——3
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it was passed over in the last days of the congressional session, it may
be introduced in the 85th Congress (102 Cong. Rec., July 27, 1956, at
13820).

To meet what the Commission considered to be the ob]ectwes of
this legislation without its drawbacks, Representatlve Arthur G.
Klein of New York on May 17, 1956, introduced a bill (H. R. 11308),
which the Securities and Exchange Commission supported. This bill
would have enlarged the civil liabilities of persons actually responsible
for misstatements or omissions of material facts, or for misrepresenta-
tion or fraud, in connection with exempt offerings, but it would not
have made the civil liabilitics applicable to all persons associated
with an offering whether or not thcy had knowledge or were responsi-
ble for misstatements, omissions or misrepresentation or fraud. A
minority of three members of the Committee on Interstate and
Foreign Commerce of the House of Representatives voted for the Klein
bill. The Commission is hopeful such legislation will again be con-
sidered by the Congress.

Activities Relating to Amendment of
Public Utility Holding Company Act of 1935

Nuclear Reactor Legislation

Several legislative proposals relating to- the Public Utility Holdmg
Company Act of 1935 were introduced during the second session of
the 84th Congress. Two of these were embodied in S. 2643 and its
companion bill, H. R. 6294.* Section 4 of this bill would have
amended the Public Utility Holding Company Act so as to exclude
from the definition of “electric utility company” in section 2 (a) (3)
a nuclear reactor company, even though the heat produced by the
reactor is used for the generation of electricity. Section_5 of the bill
would have amended section 2 (a) (7) of the Act so as to e\clude from
the definition of “holding company” a company whose. sub51d1a1y is
a generatmg company which meets certam requirements including a
requirement that all of its stock be owned by electric utility or holding
companies which either directly or through operating subsidiaries
purchase all of its output. -

Section 5 was designed in the first instance to meet the des1res of
four electric utility companies which operate in the Pacific Northwest

4 Several bills on this subjeet were mtroduced during the session 8 2643, introduced on July 27, 1955, by
Senator Potter for himself and Senator Pastore, was substantially 1dentical to H. R. 6294, introduced on May
17,1955, by Representative Dodd. Two more bills identical to S. 2643 and 1. R. 6294 were H. R. 7258, intro-
duced on July 11, 1956,.by Repicsentative Ruth Thompson and H. R, 7554 introduced on July 25, 1956,
by Representative Hayworth. H. R. 943 introduced on March 5, 1956, by Representative Cole, differed
substantially from S. 2643 in that it related the availability of an cexemption to the type of license granted”
by the Atomic Energy Commission. We submitted-written comments, dated June 1, 1956, on H. R. 9743
to the Joint Committce on Atomic Encrgy at its request. Our comments opposed the bill and attached
as exhibits our written statements on S. 2643. We were not asked to testify. When the revised version of
S. 2643, or “substitute bill,” was approved by the Joint Committee, H. R. 9743 was revised to conform,
and this was the bill, as revised, which was reported out to the House.

-
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region.and are the parents of Pacific Northwest Power Co., which in
turn is seeking permission under the Federal Power Act to construct
two hydroelectric projects on the Snake River, known as the ‘“Pleasant
Valley’”” and “Mountain Sheep’’ projects. An earlier version of this
proposal had appeared in H. R. 9043, 83d Congress, but in that form
had never reached the floor of the House. The sponsoring companies,
the Montana Power Co., Pacific Power & Light Co., Portland General
Electric Co., and the Washington Water Power Co., sought the
amendment to enable them to construct these projects through a
common subsidiary without themselves becoming holding companies
required either to register or to qualify for an exemption from the Act.

In our written comments on the bill® and in the testimony of the
Chairman and the Director of the Division of Corporate Regulation
before the special subcommittee which conducted hearings on the
bill,® the Commission opposed the enactment of section 5. We took
issue with the assertions that the Public Utility Holding Compeny
Act retarded the development of worthy projects and that the Act
was not intended to apply to such situations as Pacific Northwest
Power Co. and its sponsors and did so only by an accident of definition.
We asscrted, rather, that Holding Company Act regulation had been
wholesome and beneficial in its effects upon companies subject to it,
and that the Pacific Northwest situation was clearly within the intent
and purposes of the Act. We said, in part:

Neither the purpose nor the effect of the Public Utility Holding Company Act _
of 1935 is the impeding of the development of low-cost eleetric energy in ample
and growing supply to meet.the needs of consumers. Rather, the act serves to
channel such development so as to prevent concomitant evils and abuses which
Congress found to exist in the organization, control, and financing of public-
utility holding companies and their subsidiary companies. It is corrective but
not punitive or merely repressive. Its standards are flexible, and it has been
flexibly administered to permit and encourage healthy growth of the utility

industry to serve our expanding economy. The Commission believes the act has
- had the desired result.?

Subsequently we submitted a written Supplementary Statement ®
and further testimony ® in response to points raised and questions
asked during the hearings. Our written material undertook to sum-
marize the regulatory jurisdiction of the Commission by demonstrating
that the Pacific Northwest Power Co. situation was within the purposes
of the Act and that regulation by this Commission would not be
merely repetitive of State regulation or that of some other Federal

& Hearings on S. 2643 before a Subcommittee of the Senate Committee on Interstate and Foreign Com- )
merce, April 17, 1956, p. 14.

8 Ibid., p. 12 ¢t seg. .

1 Hearing on 8. 2643 before a Subcommittee of the Senate Committee on Interstate and Foreign Com-
merce, April 17, 1956, . 14. '

8 Ibid., May 24, 1956, p. 376.

% Ibid., May 24, 1956, p. 375 et seq.
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agency. We also examined the sponsors’ apparent standing as to
qualifications for exemption under any of the subparagraphs of sec-
tion 3 (a). Certain obvious difficulties appeared with regard to one
or more of the sponsors because of foreign incorporation or combined
electric and gas opcration, although the latter would be more of a
problem for a registered company than an obstacle to exemption.

As a principal illustration of an aspect of the Pacific Northwest
Power situation upon which the Holding Company Act might come
to bear, we analyzed the capital structures of the four sponsors and
the adverse effect upon their debt-cquity ratios which would result
from their announced plans for financing the hydroelectric projects.
This was followed by an exposition of the importance of capitalization
ratios to sound financing and of the Commission’s concern with these
ratios. ) :

On May 24, 1956, Scnator Pastore, chairman of the Subcommittee
of .the Senate Committee on Interstate and Foreign Commerce con-
ducting hearings on the bill, announced that he and Senator Potter
had agreed to delete section 5 from their bill. This was done, and
the amendment proposed in section 5 was not revived.

Whercas section 5 was proposed to meet the desires of the Pacific
Northwest Power group, section 4 was designed to satisfy the spon-
sors of Power Reactor Development Co., sometimes referred to as
the Detroit Edison Co. project. The section was substantially re-
vised in the form of a “substitute bill.”” which was then reported out
* favorably by the subcommittee, referred by the full committee to the
Joint Committee on Atomic Encrgy, and reported out favorably to
both houses as part of a threc-unit program to further the develop-
ment of nuclear energy for peaceful purposes. | ‘

The first of these units was arevised vérsior} of the Gore bill, which
would have directed the Atomic Energy Commission to construct
power reactors on its own installations. The second would have pro-
vided for government insurance to private owners of licensed power
reactors against public liability arising from a major catastrophe.
The third unit was the revised section 4 of S. 2643. When the first
unit failed to be adopted by the Congress, the other two units failed
with it.1 : :

The Commission’s position toward section 4 of S. 2643 consisted of
two clements. First, in commenting upon the proposed granting of
an automatic and permanent exemption for nuclear reactor companics
and their sponsors, the Commission took the position that the bill
went further than any demonstrable need to*accomplish the objective
of nuclear power development. In our opinion, there was in fact no
just need for exemption from the Act’s provisions which could not be

1 See Congressional Record, 84th Cong.,_ 2d sess., July 24, 1956, pp. 12896-13039. The revised Gore bill
was S, 4146 and H. R. 12061, The bill providing government insurance for private reactors was 8. 3929
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met by appropriate Commission action under the present Act. In
our written comments. we observed: '

No atomic power project has been impeded by the act as it is presently in

effect. The only such project to date which has been submitted to the Com-
mission for action has been granted the desired approvals and exemptions by
reasonable application of the present statute and the established standards and
policieg, thereunder. -
The reference was to Yankee Atomic Electric Co.'* wherein we per-
mitted, under the present statutory standards, joint participation
by a large group of utility companies in atomic reactor development
on g regional basis.

- The Commission recognized, of course, that where a reactor project
was sponsored in part by industrial companies and in. part by utility
companies remote geographically from the reactor site, the approach
of Yankee Atomic Electric Co. would not be available. In such a
situation the Commission believed that, although the substantive effect
of exemption would be consistent with the principles of the Act, the
exemption should be available only on Commission order, and it should
be terminable upon expiration of the research and development phase
of the project.

Sccondly, the Commission called attention to two other important
aspects of the proposed legislation.  Since Power Reactor Develop-
ment Co. is a nonprofit corporation whose approximately 25 sponsors
hold 1 membership apiece, with 1 vote, instead of stock, no one com-
pany will have 10 percent or more of its voting sccurilics, as required
to qualify as & prime facie holding company under section 2 (a) (7)
(A) of the Act. Accordingly, no member company can be a holding
company with regard to Power Reactor unless the Comimission first
finds actual control or controlling influence after a formal proceeding
with full opportunity for hearing and judicial review. It also ap-
peared that the Commission could declare, by rule or order, that a
company like Power Reactor is not an clectric utility company, pur-
suant to the last sentence of section 2 (a) (3) of the Act. The Com-
mission proceeded to draft such -a rule and published it for public
comment on June 15, 1956. After studying the comments submitted
and incorporating several of their suggestions in a revised version, the
rule was adopted as an amendment to rule U-7 on July 13, 1956."

Despite this demonstration of what could be achieved under the
present Act in furthering the development of nuclear energy projects
for peaceful purposes, the Detroit Edison group.-persisted in the
view that its reactor project was feasible only if the sponsors had

11 Hearings on S. 2643 before a subcommittee of the Senate Committee on Interstate and Foreign Com-
merce, Apri 17, 1956, p.'15. -

12 Holding Company Act Release No. 13048, November 25, 1955,

12 Holding Company Act Release No. 13200, )
i Holding Company Act Release No. 13221. For a description of amended rule U-7 see p. 165, infra.
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an express exemption from the Act which was not based upon Com-
mission action or discretion. The revised, or substitute, bill, how-
ever,-as ultimately approved by the Senate Committee on Interstate
and Foreign Commerce and the Joint Committee on Atomic Energy,
did limit the exemption to a nonprofit corporation and provided for
termination of the exemption upon a finding by the Atomic Energy
Commission that the project was no longer primarily devoted to
research and development.’® Although the Commission still believes
that such legislation is unnecessary, it did not object to its adoption
in the revised form. As noted above, however, the proposed legis-
lation failed.

In addition to testifying twice on this matter before Senator
Pastore’s subcommittee, and submitting three written statements,
the Commission also appeared before the Subcommittee on Public
Works of the House Committee on Appropriations, to explain its
views on the proposed legislation. The Chairman, the General
Counsel, and the Director of the Division of Corpomte Regulation
appeared on behalf of the Commission.

The Commission believes that its opposition to section 5 of S. 2643
in.its original form was instrumental in dissuading the Congress from
what would have been the first serious encroachment upon the prin-
ciples and policies embodied in the Public Utility Holding Company
Act.’® We believe that these principles and policies, established by
the Congress and administered by the Commission, have been of
vital influence in the rehabilitation of the financial condition of large
segments of the clectric and gas utility industry, thus permitting
them to obtain from the investing-public the large amounts of new
capital needed for their huge expansion programs. We believe that
these principles and policies have been beneficial to investors, con-
sumers and the public, and have also served to enhance the effective-
ness of thé state regulatory agencies. We belicve the Congress should
.be slow to permit departure from these principles and policies and
we are certain, so far as any privately sponsored nuclear reactor -
project that has as yet been brought to our attention, that they do
not interfere with the development of nuclear energy for peaceful
purposes. Rather, we believe that the Commission has made a
significant contribution, consistent with the policies of the Congress
expressed both in the Atomic Energy Acts and the Public Utility
Holding Company Act, to the development of nuclear power for
peaceful purposes.in our Yankee Atomic Electric Co. decision and in
our amendment to rile U-7.

1S, Rpt.-2529 to accompany 8. 2643, and H. Rpt. 2694 to accompany H. R. 9743,

18 The Act has never been amended, although the enactment of H. R. 10624, discussed below, is in
substance an amendment.
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Exemption for General Public Utilities Corp.

H. R. 10624, introduced by Representative Arthur G. Klein, chair-
man of the Subcommittee on Commerce and Finance of the Com-
mittee on Interstate and Foreign Commerce of the House of Repre-
sentatives provided that no law of the United States shall be held to
require the General Public Utilities Corp., a holding company regis-
tered under the Public Utility Holding Company Act of 1935, to
divest itsclf of any interest in the Manila Electric Co., a company
engaged in the production and distribution of clectricity in the
Republic of the Philippines. The purpose of the bill was to exempt
these companies from scction 11 (b) (1) of the Holding Company
Act, which requires that each public utility holding company system
be geographically integrated. The Philippine Government had ex-
pressed apprehension that less favorable management might result
from. divestment of control of the Manila Electric Co. by the General
Public Utilities Corp. and had expressed an interest in a tentative
suggestion of GPU for the construction of a nuclear power generating
plant in the Philippines by the American Company.

In its memorandum on the bill,"” the Commission stated:

The Commission opposes cnactment of H. R. 10624 because it will permit
General Public Utilities Corp. (GPU) to retain its Philippine subsidiaries in
addition to its integrated domestic elcctric utility system. This would be
inconsistent with the principles stated by the Congress in the Public Utility
Holding Company Act of 1935 and the Commission has not been presented with
any considerations which would justify departing from those principles in this
particular situation. It is the Comniission’s opinion that the reasonable necds
of all persons and interests concerned can he well served by divestment from
GPU of its Philippine propertics in an appropriate manner.

We summarized the history of GPU with respect to its Philippine
subsidiarics. Our original order of divestment was entered against
the bankruptcy trustces of GPU’s predecessors, Associated Gas &
Electric Corp. and Associated Gas & Electric Co.; in 1942 as a result
of the section 11 (b) (1) proceedings commenced the previous year.'s
Later, in 1945, the two Philippine subsidiaries were removed from the
list of companies to be divested because of the extensive war damage
to the physical properties and the urgent neced for rchabilitation.?®
In 1951 the Commission reopened the proceedings and reinstated the
divestment order.® Under the provisions of scetion 11 (¢) of the
Act, GPU was required to comply with the divestment order within
1 year from December 28, 1951, but it had not done so.

17 House Rpt. 2477, to accompany H. R. 10624, dated June 26, 1956, p. 6. See a‘lso S. Rpt. 2787, to accom-
pany H. R. 10624, dated July 25, 1956, submitted by the Senate Committee on Interstate and Foreign _
Commerce. S. 4048 was identical to H. R. 10624, and we filed a Memorandum on it dated July 9, 1856.
S. 4048 was introduced on June 13, 1956, by Senator Smith of New Jersey.

18 Denis J. Driscoll and Willard L. Thorp, etc., 11 8. E. C. 1115 11 8. E. C. 1123 (1042).

¥ Denis J. Driscoll and Willard L. Thorp, etc., 18 8. E. C. 283 (1945).
2 Qeneral Public Ulilities Corp., Holding Company Act release No. 10982 (Dec. 28, 1951).
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Our memorandum also traced the legislative history and purpose of
section 11 (b) (1) and its effect on forcign propertics. - We concluded
that the Act embodied a deliberate policy against combining domestic
and noncontiguous foreign utility properties in a single holding com-
pany system. This policy was based upon the disruptive effect that
foreign propertics have on the market performance of the system’s
publicly held securities and the diversionary effect upon management
of having foreign as well as domestic commitments and responsibilities.
We stated that GPU had financed the rehabilitation of the Philippine
properties from retained carnings and borrowings in the Philippines
and in recent years had been able to take up substantial profits. On
the other hand, if GPU did advance its own funds to the Philippines
it would to a degree be causing its domestic customers to help finance
Philippine development. This appeared to demonstrate the wisdom
of Congress in 1935 in prohibiting such combinations of properties.

In response to certain fears expressed by GPU’s management, the
Commission pointed out that the divestment could be accomplished
by the creation of a new corporation to hold the stock of the Philippine
subsidiaries and whose stock would be distributed to GPU’s stock-
holders. This device would give GPU’s stockholders the protection
of domestic supervisory management, would do much to assure con-
tinued responsible management, and” would provide an American
entity for assistance in obtaining financial and technical assistance.
The Commission acknowledged, however, that whatever significance
this matter had for United States foreign rclations was within the
special competence of other Government departments and agencies.
Nevertheless it believed that divestment could be achieved in a manner
which would protect such interests.

The Department of State advised the subcommittee that in the
opinion of the Philippine Government a new holding company similar
to the one suggested by the Commission would not have sufficient
credit or technical expertness, that GPU’s background, experience,
and knowledge of the Philippines might be lost, and that divestment
might cause abandonment of GPU’s tentative plans for a nuclear
power project in the Philippines. The committee therefore con-
cluded: '

While the Cominission has suggested that these objectives which are without
the compcetence of its jursidiction, as well as the purposes of the Utility Act,
might be met by the stock of Manila being transferred to a newly created American
holding company, and the stock of that company in turn distributed to the stock-
holders of General Public Utilities, we do not find on the record that this will
assure to the degree of satisfaction necessary, the attainment of the objectives of
rendering the maximum firancial and managerial assistance possible to this
highly important utility.in the Philippines, with which couniry we have been
and are bound with such ties of friendship and amity and which appears to favor
continued ownership of the Manila Electric Co. by the General Public Utilities
Corp. : -
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The committee is opposed to legisla{;ion which would amend the Public Utility

Holding Company Act of 1935 and which would be construed as a precedent for

opening up that act to exceptions in other situations. The committee believes

that-enactment of H. R. 10624 is desirable under the special circumstances which

prevail in this partlcular situation and the commlttee, accordmgly, recommends
early action on this legxslatlon 2

" The Senate committee, while stating that it did not desire to create

8 plecedent for legislation exempting particular holding companies
from provisions of the Act, noted that GPU was now the only inte-

grated domestic system with a separate foreign subsidiary, and.

concurred in the views of the House committee.?? The bill became
law on August 9, 1956.2
Other Legislative Proposals
~ A sibstantial amount of time of the Commission was also devoted to
matters pertaining to legislative proposals referred to the Commission
for comment, and to congressional inquiries. During fiscal year 1956,
19 legislative proposals were analyzed and reports submitted on them
to the appropriate congressional committees at their request, as com-

4

pared with ten in the prior fiscal year. In addition, numerous con- .

gressional inquiries were received and answered relating to matters
other than specific legislative proposals
Congressnonal Hearings
Senato Special Subcommittee on Antitrust and 1\’Ionopoly of the Com-
mittee on the Judiciary
In July and November, 1955, the Chairman and other mem-
bers of the Commission and various members of the staff testified
before the Special Subcommittee on Antitrust and Monopoly of the
Senate Judiciary Committee concerning the Commission’s actions
under the Public Utility Holding Company Act of 1935 with respect
to the Atomic Energy Commission’s power contract with the Missis-
sippi Valley Generatmg Co. (the “Dixon-Yates” contract).”* In
December of 1955 Ralph -H. Demmler, former Chaitman of the

Commission, also testified before the specml subcommittee. During

the hearings the Commission also made fully available to the sub-
committee 'all of the Commission’s files requested by the subcom-
mittee regarding this matter.?

The Commission had no concern with governmental pohcy decisions
involved or the negotiation of this contract. Its sole statutory juris-
diction was under the Public Utility Holding Company Act to deter-
mine whether financings by the holding company systems involved con-

31 H, Rpt. 2477, to accompany H. R. 10624, dated June 26, 1956, pp. 4-5.

2§, Rpt. 2787, to accompany H. R. 10724, dated July 25, 1956, p. 8.

2 Private Law 893 (84th Cong., 2d sess.).

% For a discussion of the Commission’s proceedings in this matter, see pt V1, p. 138.

25 See hearings before the Subcommittee on the Judiclary, U. S. Senate, 84th Cong., st sess., pursuant to

S. Res. 61 on Power Policy, Dixon-Yates Contract, pt. 1, pp. 326-373, 377—431 624-674. Pt. 2, pp. 732-771,
778-838, 1075-1097, 1260-1293.
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formed to the standards set forth in the Act. In this connection, alle-
gations were made that the Commission had prejudged this matter
because prehearing conferences had been held with other interested:
governmental agencies and the companies which were parties to the
contract.” As was explained to the subcommittee these conferences
were in-accord with long-established and publicized procedures of the
Commission #* which have been recognized as a desirable part of the
administrative process. Thus, in a motion filed during the Commis-
sion proceedings, counsel for the State of Tennessee, et al. stated:

The parties making this motion in no way suggest that any impropriety would

attach to such informal discussions on the part of the Securities and Exchange
Commission and its staff, if such informal discussions have taken place. Indeed,
the published procedures of the Securities and Exchange Commission expressly
make provision for informal advice and assistance (17 C. F. R. §§.202.1-202.3),
and it is recognized that this is a desirable part of the administrative process.
Moreover, in past decisions the Securities and Exchange Qommission has re-
ferred with approval to the helpful practice of its staff in making itself available
for informal conferences at the instance of interested persons. See The United
Corporation, Holding Company Act Release No. 10614 (1951), pp. 54-55, and
cases cited. ‘
The Commission representatives also pointed out to the committee
that similar conferences were had with the Atomic Energy Commission
and others in 1952 in connection with the Ohio Valley Electric Co.
proceeding, which raised questions under the Public Utility Holding
Company Act similar to thosc involved in the Mississippi - Valley
Generating Co. case. Similar conferences were held in the Electric
Energy, Ine. matter, which included similar questions.

The fact that prehearing conferences are held for the purpose of
explaining standards which must be met under the Act in no way alters
the fact that the Commission ultimately decides cases solely on the
record developed in public hearings. This fact was made. clear by the
testimony of the Chairman of the Commission and staff members who
appeared before the subcommittee and by contemporaneous memo-
randa submitted to the subcommittce covering the conferences in-
volved. These memoranda stated that it was impossible to state
what the Commission’s position would be with respect to various
questions involved until the Commission had acted after a hearing in
its quasi-judicial capacity.

The subcommittee also questioned the Commission’s sitting en banc
in the equity financing proceedings. As the committee was informed,
the Atomic Energy Commission’s power contract with the Mississipps
Valley Generating Co. contained a deadline date of February 15, 1955,

% See 17 CTR 202.2-202.3. See also Report of the Attorney General’s Committee on Administrative
Procedure, 77th Cong., 1st sess., Doc. 10 (relating to procedure before the 8, E: C.), pt. 13 (1941).

s
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and failure of the Commission promptly to process the application
under the Public Utility Holding Company Act might have deprived
the parties of their rights to a timely legal determination under the
statute. Accordingly, the decision to sit en banc was made in an effort
to provide the parties with an expeditious statutory hearing.

The Commission from the very inception of its administration under
the Public Utility Holding Company Act recognized the importance of
speed in disposing of financing applications brought before it. As the
Commission pointed out in July 1945 in its comments to the Congress
on the then pending Administrative Procedure Act:

It should be emphasized that time is frequently of the essence in dealing with the

financial transactions which are subject to the licensing jurisdiction of the Com-
mission under the Holding Company Act and, as pointed out in the appendix,
it may not always be possible to distinguish or to separate licensing from non-
licensing proceedings. * * * The need for speed in the typical cases under the
Holding Company Act, such as security issues, acquisitions and sale of properties,
declarations of dividends and the like is inherent in the nature of the transactions
involved and the risk of changing conditions in the market. It is necessary to
meet the needs of the -parties before the Commission, not to satisfy any predilec-
tion of the Commission for hasty decision. In most of such cases delay would be
equivalent to a denial of the agency clearance sought.
En banc hearings by the Commission also were specifically contem-
plated by the Congress. Both the Holding Company Act, section 19,
and the Administrative Procedure Act, section 7 (a), make provision
for full Commission hearings.*

The subcommittee also inquired into the reasons for the Commis-
sion’s ordering a 3-day adjournment of the then pending Mississippi
Valley Generating Co. debt financing proceedings. As made clear by
the testimony of the Chairman (given on the basis of an opinion of the
Attorney General as to the propriety of his testifying about the request
of the Assistant to the President for the adjournment)?® in granting
the temporary adjournment the Commission acted solely in an effort to
provide the United States Government with a reasonable opportunity
to consult with its counsel. )

House ' Special Subcommittee on Government Information of the
Committee on Government Operations ’ {

In September 1955 the Commission submitted to the Special Sub-
committee on Government Information of the House Committee on
Government Operations its detailed answers to a questionnaire relating
to the availability of information in the Commission’s files to the
public, the press and the Congress. The Commission’s response to
the questionnaire, along with the responses of other agencies, was

% For other cases in which the Commission recently has sat en banc see Securities National Corporation,
Securities Exchange Act release No. 4866, May 29, 1933, and Kaye, Real & Co., Securities Exchange Act
release No. 5033, April 30, 1954.

%8s Reprinted at pp. 378-379 of hearings before the Subcommittee on the Judiciary, U. §. Senate, 84th
Cong., 1st Bess., pursuant to 8. Res. 61 on Power Policy, Dixon-Yates Contract, Pt, 1.
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published by this subcommittee on' November: 1, 1955. Thereafter,
the Commission submitted supplemental material to the subcommittee
from time to time, and the Chairman, other members of the Commis-
sion and staff members appeared and testified at its hearings on Jan-
uary 31,-1956. The Commission’s general counsel also participated
in a pancl discussion held by the subcommittee in June 1956 on legal
questions raised by the subcommittee in connee tion with the avail-
ability of such information.

The Commission advised the subcommittee that the statutes it ad-
ministers are concerned largely with making information available to
the public. The great bulk of the information on file with the Com-
mission is public information. In addition, there is a limited amount
of information which cannot be made generally available for the public.
This includes information in the Commission’s files which Congress
specifically provided should be kept confidential where disclosures
would be contrary to the public interest, as in the case of trade secrets
and similar material.?® The remaining nonpublic categories of informa-
tion in the Commission’s files consist primarily of two kinds: (1) the
files of internal Commission documents and memoranda and corre-
spondence, and (2) the Commission’s investigation files developed as
a result of information reccived by the Commission indicating viola-
tions of the statutes administered and enforced by the Commission.
In the latter respect, the Commission’s enforcement functlons are the
same as thosc performed by the other Federal law enforcement agencies
in their respective ficlds, such as the Intelligence Unit of the Tr easury
Department and the Tedcral Bureau of Investigation of the Depart-
ment of Justice, and the courts have equated the Commission’s en-
forcement functions to those performed by a grand jury, which are
not, open to the public. -

Even with respect to information which is not generally available
to the public, the Commission carefully considers every request there-
for and, to the extent compatible with the public interest and the
performance of the highly important enforcement functions entrusted
to the Commission, makes every effort to make available all the
information that it possibly can. In those instances where full public
disclosure would be inappropriate, the Commission nevertheless gen-
erally makes this information available to congressional committees
to ‘the fullest extent possible consistent with the statutory duties
imposed upon it by the statutes it administers and appropriate safe-
guards by the Congressional Committees to assure against the harm
to the public interest from gencral public release of such information.
One of the basic purposes of the privacy of this data is to provide

2 See, for example, schedule A, clause (30) of the Securities Act of 1083; sec. 24 (b) of the Sccurities E\change
Act of 1934; sec. 22 of the Public Utility Holding Company Act of 1935,
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against exposure to the public of persons entirely mnocent of wrong-
doing. i

All of the Commission’s releases covering its decisions, rule making
activities, and other matters are currently sent to the Senate Com-
mittec on Banking and Currency and the House Committee on Inter-
state and Foreign Commerce, the committces having jurisdiction with
respect to the statutes administéred by the Commission under the
Legislative Reorganization Act of 1946. The Commission’s published
statistical reports on plant and equipment, savings, securities offerings,
and working capital, together with related information are supplied
to the Joint Committee on the Economic Report. The Quarterly
Financial Report for Manufacturing Corporations, published jointly
with the Federal Trade Commission, .is supplied to the Joint
Committee on Taxation. Much other information is supplied from
time to time to Congressional Committees.

As the Commission advised the subcommittiee, it attempts to
cooperate in every way with the.press and general public to make
information ‘conveniently available. The Commissioners and the
Commission’s Secretary, who serves also as public information officer,
are available for discussion with the press in Washington, D. C., at
all times. In-addition to answering inquiries about all phases of the
Commission’s activities, the Commission’s Secretary prepares daily,
for the information of the press and the public, announcements of
Commission action, & daily digest or summary of all important Com-
mission decisions, orders, and regulations and of all financing proposals
filed with the Commission; and his office prepares a “‘gist” of Com-
mission decisions and orders (rcleases) which are distributed to its
mailing lists. The members of the Commission and our regional ad-
ministrators frequently hold conferences with the press in cities away
from Washington in order to keep the public throughout the country
advised of the Commission’s activities. In all, hundreds of press con-
tacts are had by Commission personnel in the course of a year and we
consider this a vital part of our program of information and protection
for the investing public.

The Chairman, the Director of the Division of Corporation Fmance
the General Counsel and other members of the Commission and
staff members also testified before the subcommittee with regard
to questions which had been raised concerning the Commission’s
proxy rules .and the assertion that the Commission’s processing
of proxy soliciting material in the form of speeches, press releases,
newspaper advertisements, and radio and television scripts consti-
tuted an infringement upon the constitutional guarantees of freedom
of speech and press. It was made clear to the subcommittee that
the purpose of these rules is to make information available to security
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holders in reliable form so that they may make an informed judg-
ment in exercising their voting rights in corporate matters. The
Commission also submitted to the committee various statements
which it had received from the press endorsing the purpose and
operation of proxy rules, including expressions of approval by respon-
sible press representatives of the revision which provided that press
releases, prepared radio and television broadcasts and speeches need
not be filed with the Commission prior to their use, although they
remain subject to the requirement that they must not be misleading.

The Commission pointed out that its proxy regulations were wholly
in accord with its statutory powers and responsibilities and Congres-
sional policy and that this position was fully sustained during the
past year by the Court of Appeals for the Second Circuit in 8. E. C.
v. May et al., 229 F. 2d 123 (1956). In this landmark case, the
Court, in affirming the judgment of the District Court,?® squarely
rejected the contention that the proxy regulations were unconstitu-
tional and also rejected the argument ‘“that stockholder disputes
should be viewed in the eyes of the law just as are political contests,
with each side free to hurl charges with comparative unrestraint, the
assumption being that the opposing side is then at liberty to refute
and thus effectively deflate the ‘campaign oratory’ of its adversary.”’
The Court stressed that this ‘“was not ‘the policy of Congress as
enacted in the Securities Exchange Act * * * (and that) Congress
has clearly entrusted to the Commission the duty of protecting the
investing public against misleading statements made in the course of
a struggle for corporate control.” 30

The subcommittee inquired into the Commission’s handling of
classified information and its use of the term ‘‘confidential”’ as a
restriction on the disclosure of information. Executive Order 10501,
issued Nov. 5,1953,3 CFR 115 (1953), withdrew the Commission’s power
to classify information and limited the use of the terms “confidential,”
“secret,” and ‘““top secret.” On September 8, 1955, the Commission,
pursuant to this Executive order, amended its rule 171 under the
Securities Act of 1933, rule X-24B-2 under the Securities Exchange
Act of 1934, and rule U-105 under the Public Utility Holding Company
Act of 1935, to provide that confidential information should no longer
be filed with it. It also amended various rules so that the term
“confidential” would no longer be used, without qualification, as a
designation of nondefense information.®* The Commission has pro-
vided administratively for the use of the term “nonpublic,” or other
appropriate terms, on investigation and other files that are not

2 8. E. C.v. May et al., 134 F, Supp. 247 (S. D. N. Y. 1955). .
3 For a further discussion of the Commission’s proxy rules, see pt. I1I, p. 83,
31 Securities Act Release No. 3573.
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available to the general public, but which nevertheless do not contain
classified defense information.

Senate Subcommittee on Welfare and Pension Funds of the Committee on
Labor and Public Welfare

On July 20, 1955, at the request of the Subcommittece on Welfare
and Pension Funds of the Senate Committee on Labor and Public
Welfare, Commissioner A. Jackson Goodwin, Jr., and members of the
Staff appeared on behalf of the Commission before the subcommittee
to testify in connection with the subcommittee’s investigation of
welfare and pension plans.®

The testimony given by the Commission member and staff covered
the survey of pension plans then being made by the Commission, the
registration experience which the Commission had with certain pension

" plans under the Securities Act of 1933, an explanation of the Com-
mission’s securities registration procedures, and a comparison between
the operation of a pension fund and an investment company registered
with the Commission under the Investment Company Act of 1940,

After this testimony was given, the Commission’s survey of pension
funds operated by companies registered with the Commission was
completed.® The survey, which covered about 2,000 self-operated
pension funds, was based upon questionnaires distributed to the com-
panies involved. The subcommittee was particularly concerned with
the extent to which self-operated funds were invested in the company’s
own stock. .

It was pointed out to the subcommittee that the Commission has
had registration experience ovef the past several years with some
pension plans. These plans, which usually involve either a stock
purchase plan or a stock option plan, are registered pursuant to-the
Securities Act of 1933.

The Subcommittee on Welfare and Pension Funds prepared and
filed a final report to the Congress in which the subcommittee recom-
mended the adoption of legislation to bring about the correction of
abuses which it had uncovered among welfare and pension funds.*
The subcommittee further recommended that the Securities and
Exchange Commission be designated as the governmental agency to
administer the proposed legislation.

The final report states, at page 75:

The Securities and Exchange Commission is the only Government agency with
a long period of successful administration of disclosure statutes. It is an inde-

2 Hearings before the Subcommittes on Welfare and Pension Funds of the Committee on Labor and
Public Welfare, U. S. Senate, 84th Cong., 1st sess., pt. 3, pp. 940-951, inclusive.

3 See Statistical Series Release No. 1335, October 12, 1955,

3 Final Report of Senate Committee on Labor and Public Welfare submitted by its Subcommittee on
Welfare and Pension Funds, 84th Cong., 2d sess., Report No, 1734,
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. pendent agency. Its existing tested administrative .machinery is particularly
adapted to the area of administration of disclosure, fact-ﬁndmg, detecting frauds,
and irrégularities in complicated financial operations. Tt is a relatively small
agency,-but has a core of 500 or 600 trained analysts, lawyers, and investigators
of long experience in complicated financial analysis and investigation. It has
nine regional offices and several branch offices throughout the country.

It has some degree of familiarity with welfare and pension plans, as many com-
panies must file these plans incident to registration statements and proxy contests
It has recently made a survey of financial holdings of pension trusts.

The agency has contrlbuted over the past 20 years to-raising a.ccountmg stand-
ards and practices and’ making registered accoun’oants more responsible in the
performance of audits. Its experience in this area would bear dxrectly on any
responmblhtles charged to it under a dlsclosure statute.

* * * * , * A * - ) ®

For the present the subcommittee is inclined to favor the Securities and Ex-

change Commission as the agency. to admlmster such an act because of its pa.st -

experience and 1ts orgamzatlonal setup

Senator Paul Douglas, chairman of the subcommlttee mtroduced
S. 3873 in the Senate on May 17, 1956. This bill, which is called the
Welfare and Pension Plans Disclosure Act, prov1ded for the Securities
and Exchange Commission to administer the statute. The Congress
adjourned without taking any action on this bill. .

. - E '



PART III
REVISIONS OF RULES AND FORMS °

During 1956, as in the two preceding years, great effort was devoted
to the Commission’s program of revising its rules.and forms to keep
abreast of constantly changing techniques and conditions in the
- dynamic securities markets. .'This is part of an over all program of
rule and form revisions undertaken by the Commission in 1953.!
Now, for the first time, the Commission’s promulgated changes in its
Forms S-1, 10, 8-B, 8-C, and Regulation X-14, have coordinated and
made uniform, so far as possible, the information required in the basic
registration forms for new issues under the Securitics Act and for issues
to be listed and traded on national securitics exchanges under the
Exchange Act, and for proxy statements under the Exchange Act.
The object of this program has been the simplification  of forms to
eliminate duplicate filings arising under different provisions of the
Federal sccurities laws, and relicve persons subject to these laws of
‘unnecessary burdens and costs without the sacrifice of any safeguards
necessary for the protection of investors, _

Soon after the conclusion of the fiscal year on June 30, 1956, the
Commission has undertaken to bring up to date additional forms used
for registration under the Sccurities Act of 1933. Such proposals
include the revision of Form S-4 used by closed-end management
investment companies;2 Form S-3 used by certain exploratory mining -
companies and incorporation of Form S-11 therein which is also pre-
scribed for mining companics in the development stage;® and Form 5-6
used by unit investment trusts currently issuing securities including
periodic payment plan certificates. The Commission also has adopted
a summary prospectus rule which could be used by registrants using
Forms S-1 and S-9.* Because of the legal and technical complexities
of the subject matter, this program has engaged a large amount of
the time of the commissioners and its senior professional staff. Many
of these revisions are outlined below. Others, which are of primary
interest to special groups, such as brokers and dealers and public
utility holding companies, are described in the parts of this report
dealing with the regulation of the activities of such persons and
companies., ‘

120th Annual Report, Sceurities and Exchange Commission, p. 9.

2 Securities Act Release No. 3667, August 2, 1956,

3 Securities Act Release No. 3668, August 3, 1956.
4 Sccuritics Act Release No. 3722, November 23, 1956.
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THE SMALL ISSUES EXEMPTION—NEW ISSUES OF $300,000 OR LESS

The special concern of the Securities and Exchange Commission
with small business is in the area of public financing. Under the
Securities Act any company which desires to raise capital by means
of a public offering of its securities where the mails or instruments
of interstate commerce are to be used must register the securities
with the Securities and Exchange Commission unless a specific
exemption from registration is available. Certain specific exemptions
are provided by sections 3 (a) and 4 of the Act. In addition, section
3 (b) of the Act provides that the Commission may from time to
time by its rules and regulations, and subject to such terms and
conditions as may be preseribed, add to the classes of securities
exempted in section 3 (a) of the Act (such as sccurities issued by the
United States or other governmental organizations, commercial paper,
building and loan association obligations; securities the issuance of
which is subject to approval under the Interstate Commerce Act,
and certain other specifically exempted classes), any class of sccurities
if the Commission finds that enforcement of the registration provisions
of the Act with respect to such securities ““is not necessary in the public
interest and for the protection of investors by reason of the small
amount involved or the limited character of the public offering,”
provided no issue shall be exempted the aggregate offering price of
which exceeds $300,000.

The most important regulation adopted by the Commission speci-
fying the terms and conditions on which such exemption from regis-
tration would be available is called regulation A. On July 23, 1956,
this exemptive regulation was substantially revised by the Commission
to increase the legal protection it affords the investing public and
make it clear and simple for companies to qualify under if.

The problem presented to the Commission in promulgating a
workable regulation spelling out the terms and conditions upon which
an exemption from registration is available for small issues of securities
is twofold. First, it is important not to place such burdensome re-
quirements upon small business as to discourage the raising of a limited
. amount of capital. On the other hand, the statute places the re-
sponsibility upon the Commission to protect the public from mis-
representation and fraud in the offer and sale of securities. .

A number of changes effected by the revision are as follows.

1. The revised regulation as adopted on July 23, 1956, provides
that Canadian issues, formerly exempted under a separate regulation,
regulation D, are now treated the same as domestic issues insofar
as the terms and conditions for the exemption are concerned, except
that Canadian issues of companies without a net earnings record now
have to be qualified for offering in the Canadian Province in which
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the company has its principal place of business. This provision has
the effect of consolidating the old regulation D with the new regula-
tion A and adds to the public investors’ protection by requiring the
Canadian promotional issuer to meet the standards of the applicable
Provincial securities laws.

2. The Commission is vitally concerned with the problems pre-
sented by promotional companies in offering securities to the public.
It has found that certain underwriters and promoters appear to be
the organizing force behind many new issuers and the new revision
was designed to eliminate this condition. Previously, no exemption
was available if any of the directors, officers, affiliates, predecessors,
promoters, or principal underwriters of the issuer had been convicted
within 5 years previously of a crime involving securities transactions
or had been enjoined in connection with securities transactions.
Under the revised regulation, the exemption is not available if any
such conviction within the previous 10 years or injunction exists as
to any underwriter of the issuer or any partner, director or officer
of such underwriter. In addition, the exemption is not now avail-
able if the Commission, a national sccuritics dealers association,
or a national seéuritics exchange has issued a disciplinary order
against any underwriter of the issuer or any partner, director or
officer of any such underwriter. Furthermore, no exemption is now
available if any underwriter of the issuer, or any partner, officer
or director of such underwriter was the underwriter of any other
issue which is the subject of a pending suspeasion order proceeding
or is the subject of an outstanding suspension order issued by the-
Commission within the past 5 years.

3. Another problem the present revision seeks to correct is the
threat of the “bail-out’”’ by the promoters and insiders of their securi-
ties holdings. Regulation A as revised now provides that offerings
by companies newly organized and those without a net income for
at least one of the last two fiscal years are subject to special require-
ments insofar as the exemption is concerned. Only the issuer itself
in such a case may use the exemption, which means that an offering
by a security holder of his own securities in such a company cannot
be made under the regulation. An offering circular must be used
by such a company even.if the amount of the offering is less than
$50,000, whereas other issuers need not use an offering circular for
any . offering - below that amount. In computing the maximum
amount of $300,000 under the exemption, such a company has to
include all securities previously issued for assets or services and all
_securities issued or proposed to be issued to directors, officers, pro-
moters, or underwriters unless such securities are effectively kept off
the market, by escrow or otherwise, for 1 year after the commence-
ment of the offering under the regulation.
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4. The notification to be filed by an issuer on Form 1-A with the
appropriate regional office of the Commission was revised to require
certain additional information which will assist the Commission staff-
in its determination as to the availability of the exemption and in its
review of the offering citcular for the detection of false and misleading
statements. In addition to the previously required filing of "any
underwriting contract and the consent of the underwriters to be
named in the offering circular, there are now required to be filed as
exhibits copies of the instrument describing the rights of holders of the
securities being offered and consents by engineers, geologists, ap--
praiscrs, accountants, and other experts to be named in the notifica-
tion or offering cucular where reference to them as experts or to their
opinions is made.

5. The exemptive regulation includes a gulde (schedule I of Form

1-A) to a company in the preparation of an offering circular, and limits
the information required to be set forth in an offering circular to what-
may be called “bare bones’ facts concerning the company and the
securities to be offered. Thus the offering price per share to the

- public, underwriting commissions and proceeds to the company are
to be set forth on the outside front cover page. A brief description
is required of the proposed manner of distribution, whether by or
through underwriters or otherwise. The purposes for which the
proceeds will be used must be stated. The significant terms of the
securities including dividend rights in the case of equity securities and
interest rate in the case of debt securities are to be set forth. A
brief.description of the business or proposed business to be done and
the names and addresses of directors and officers and any persons
controlling the issuer must be given; so must the aggregate remunera-
tion paid or to be paid to directors and officers as a group, annual
remuneration of the three highest paid officers and the interest of all
such persons in material transactions with the- company. Options
or warrants outstanding or proposed to be granted to purchase
securities of the issuer must be revealed. Appropriate financial
statements are called for but at the present time these statements
need not be certified by independent public accountants. = All of the
information required in the notification and offering circular is readily
available to the company desiring to use the regulation.

Rule 256 (e) further specifies that in no event shall an offering
circular be used if it is false and misleading under the circumstances
then existing,

Although most businesses will find it expedient to employ an
attorney to prepare the filing, the instructions are sufficiently explicit
that many small enterprises can prepare their own filing without the
employment of counsel. These more complete instructions in large
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measure set forth the administrative practice of the Commission in
reviewing filings under the previous regulations.

6. Unless the offering terminates sooner, the offering circular now
has to be revised every 9 months except that offering circulars for
employee purchase plans must be revised every 12 months,

7. A report of sales on Form 2-A now must be made within 30
days after the end of cach 6-month period following the date of the
original offering circular until the offering has been terminated.
Formerly, such report was due on a date computed with reference to
the commencement of the offering which date was not known in ad-
vance to the Commission stafl.  Form 2-A has been revised to call for
additional information which will assist the Commission staff in its
enforcement of the regulation and supply information as to use of the
proceeds for the public investor.

8. There was added as a ground for suspension of the exemption
any failure by the issuer or any of its promoters, officers, directors or
underwriters, to cooperate in any investigation by the Commission
of an offering under the regulation.®

Proposed F urther Amendment of Regulation

The Commission also announced. its belief that further consulem-
tion should be given 1o revisions which would make the exemption
available only to issuers and offerings mecting specified standards
based either upon a record of net carnings on the part of the issuer or
upon a limitation of the number of units of sccuritics that might be
issued pursuant to the exemption, as distinct from the aggregate
offering price of the sccurities to be offered. The Commission’s
announcement discussed alternative bases and invited public comment
thercupon.®

The Commission also has under consideration a proposed amend-

_ment to regulation A which would provide that the financial state-
ments required to be contained in offering circulars be certified by
independent public or certified public accountants and would also
require that the certifying accountant consent to the use of his name
on the certificate.”

Proposal to Exempt Option Steck Withdrawn

A proposal which the Commission had under consideration for
sometime, which would have provided a conditional exemption from
the registration provisions of the Sccurities Act of 1933 for the issuance
of stock, not exceeding $300,000, pursuant to a restricted stock option
plan, and a related amendment of Form 8-A, for registration of such
securitics on a national securitics exchange under the Securities

§ Securities Act Release No. 3663, July 23, 1956.

¢ Securities Act Relcase No. 3664, July 23, 1956.
? Securities Act Release No. 3600, December 27, 1955.
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Exchange Act of 1934, was withdrawn July 2, 1956. ~ By reason of
the Commission’s general simplification of its forms and procedures
for registration under the Securities Act and because class registration
. of securities on an exchange has been provided under the Exchange
Act the need for adoption of the proposal in the public interest was
removed.?

Form S-1.—As noted above, the Commission’s program begun in
1953 directed to the simplification of forms and the elimination of du-
plication in filings has resulted in the revision of Form S-1. This
form, the basic form gencrally used for compliance (by commercial
and industrial companies with the registration provisions of the
Sccuritics Act, was revised effective October 25, 1955, in order to con-
form its requirecments to those of the Commission’s proxy rules, and
the registration and annual reporting forms for securitics registered
for trading on securities exchanges and to clarify the disclosure re-
quirements in the light of the Commission’s experience in reviewing
registration statements and of the practice of registrants using the
form. In conjunction with this revision of Form S-1, the Commis-
sion adopted revisions of Forms 10, 8-B and 8-C, rescinded Forms 12
and 12-A, and amended rule X-12B-2, all of which were concurrently
promulgated resulting in conforming these filing processes, thus com-
pleting the Commission’s objective under the proxy rules and regis-
tration statements and eliminating costly and time-consuming du-
plication in these arcas. In the revised form, those items which
experience demonstrated had not been fully understood by registrants
‘are required to be stated more clearly and in more detail and the
treatment of stock options was revised to obtain more complete in-
formation as to the aggregate amount of options outstanding. At
the same time, an amendment was made to rule 405, which added
the definition of the terms “associate’” and “voting sccurities.” Rule
424 (c) was also amended to provide for the filing of three copies of any
prospectus used before the effective date and provision was made for
additional copies of the registration statement to be filed to facilitate
examination thereof by the Division of Corporation Finance.?

Forms 10, 8-B and 8-C.—The revision of Form S-1 was accom-
panied on October 25, 1955, for the reasons stated in the discussion
thereof above, by corresponding revisions of Form 10, the principal
form for the registration of securities on an exchange under the
Securities Exchange Act; Form 8-B which is used for such registration
by certain successor issuers; and Form 8-C for registration of securi-
ties on an additional exchange.!

8 Securities Act Release No. 3655, July 2, 1956.

¥ Securities Act Release No. 3584, October 25, 1955,
10 Securities Exchange Act Release No. 5243, October 25, 1955,

-



TWENTY-SECOND ANNUAL REPORT - 33

Forms 12 and 12-A; and Supplement S-T.—As a further part of
the program of coordination and clarification of forms made effective
October 25, 1955, Forms 12 and 12-A were rescinded and incorporated
in revised Form 10."" Forms 12 and 12-A were available for issuers,
subject to the annual reporting requirements of the Interstate Com-
merce Commission or Federal Communications Commission, which
were registering or amending their registration for listing of sccurities
on a national securities éxchange.

At the same time, supplement ST, which it had been necessary to
file for the qualification of. trust 1ndentures under the Trust Indenture
Act of 1939 in cases where the indenture securitics were required to be
registered under the Securities Act of 1933, was rescinded because the
significant information called for by this supplement is now included
elsewhere in the registration statement and otherwise made available’
to the Commission.?

REVISION OF PROXY RULES

Section 14 (a) of the Securities Exchange Act, generally speaking,
makes it unlawful for any person to solicit by the use of the mails, the
facilities of interstate commerce or of a national securities exchange or
otherwise, a proxy, consent, or authorization in respect of securities
listed on a national securities exchange in contravention of rules and
regulations promulgated by the Commission for the protection of
investors. ) ‘

Pursuant to this authority, the Commission since 1938 has had in
effect its regulation X-14, usually known as the “proxy rules.” This
regulation has been amended from time to time, as the Commission’s
experience has suggested the necessity to make the rules more con-
sonant with changes and developments in corporation practices or for
the protection of investors. The basic purpose of the regulation has
been to protect investors by means of disclosures of material facts
important to an analysis of matters presented to shareholders for their
vote. The theory of the rules is that if all such facts are clearly pre-
sented to the investor or shareholder he will be capable of arriving at
his own decisions.

In general structure, the rules require specific disclosures in respect
of specific corporate matters, including the election of divectors. The
specified disclosures must be embodied in a “proxy statement” to be
furnished to every security holder whose proxy is solicited. The
cardinal requirement of the rules is that there be no misleading state-
. ments of facts nor any omission of material facts necessary to make the
facts stated not misleading under the circumstances.

u Securities Exchange Act Release No. 5243, October 25, 1955.
12 Securitios Act Release No. 3584, October 25, 1955.
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Combpliance with the riles is enforced!by requiring the proxy state-
ment in preliminary form to be filed with the Commission and with-
held from use for 10 days unless the Commission permits its prior
issuance to the shareholders. Supplemental soliciting material is
also required to be filed but may be used Wlthm two business days after
the filing. ‘ :

Recent History

Principally the revisions involve an expansion of the rules to deal
more spemﬁcally with proxy contests for the election of directors of

listed companies. Prior to the adoption of these revisions their

1.

general scope had been the subject of testimony by the Commission’s - .

representatives before the Senate Committee on Banking and Cur-
rency'in’ connection with its study of the stock market 3 and before
the subcommittee on securities which had been inycstigatirig proxy
contests.*  In addition, the proposed rules were submitted for com-
ment to all interested persons and companics. As a result of the
comments received, the proposals were again lev1sed and ﬁnally
adopted.

Subsequent to their adoptlon, the revised rules were reviewed by
the subcommittee.’® It is the Commission’s opinion that the re-
vised proxy rules as they now deal with proxy contests have worked
well and that they have been of material benefit to investors by pro-
viding them with the material to make an intelligent analysis of the
possible effects upon their investment of the purposes and motivations
of the contending forces in a proxy contest.

During the last 3 fiscal years there has been a rising frequency n
the number of proxy contests for control of listed companies. In
part, these struggles derive from the increasing prosperity of the
country and the rise of new financial personalities who wish to obtain
control of listed companies. The source material upon which the
. issues created by the opposing forces is usually based is almost invari-
ably derived from the disclosures, financial, statistical and otherwise,
required by the reporting provisions of the Securities Exchange Act
in respect of listed companies. These required reports permit the
direct comparison of companies in like industries and comparisons of
managerial abilities and results. Because of the fact that the issues
are almost always derived from the reports filed with the Commissjorf
by listed companies, our staff is in a unique position quickly to appraise
the accuracy and fairness of statistics and other financial comparisons
which almost universally are one of the important aspects of the
conduct of a proxy contest.

13 Hearings on 8. 2054, 84th Cong., 1st. sess. (1956), 1283-1319 inc

M Hearings on 8. 879, 84th Cong., 1st. sess. (1955), 1507~1576 inc.
1 Hearings on S, 879, 84th Cong., Ist. sess. (1956), 1669-1728.
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Perhaps more importantly, the many proxy contests-have caused
a reexamination by the Commission of the efficacy of its rules in such
"contests and a reaffirmation by the Commission and by the courts
of the necessity for Commission regulation of such contests to the
extent provided by scction 14 (a) of the Sccurities Exchange ‘Act of
1934. Finally, during the course of the last 3 fiscal ycars the Commis-
sion has been faced with the problem of the extent to which its rule-
-making power granted to it by section 14 (a) may, in the case of proxy’
contests,. be in conflict with the first amendment’ s guarantees of
freedom of speech and of the press.

Usc of Press, Te‘chSlOIl, and Radio

A distinguishing featurce of the proxy contests of the last 3 fiscal
years from those in the past has been the extensive use by the contend-
ing parties of all modern media of opinion formation and communica-
tion. Public relations experts are frequently retained to determine
.the zeneral strategy of the campaigns. - The 'Lpp(,ul for the share-
holder’s votes has been increasingly made by means of radio, television,
and the public press. The press rclease, the press conference, and
speeches before sharcholders themselves and before groups having
important influence upon sharcholders have been a normal part of the
apparatus of the contests. Reprints of published material tending to
favor one group or the other have also been utilized.  Furthermore,
the opposition groups in many cascs have engaged in concealed financ-
ing devices in connection with the purchase of shares both by them-
selves and by others whose vote they seck.  Specifically, such agree-
ments include arrangements by the contestants to purchase shares of
others after they have been voted, agreements to guarantee profits
on the purchase -of shares by those willing to vote for such group,
agreements o protect against loss and other contractual arrangements
for financing. Disclosure of these financing procedures is necessary
to enable sharcholders properly to appraise the motivations of the
group which engages in them. Our new rules now require disclosure
of these financing arrangements, if any exist.

The intensity with which recent proxy contests have been fought
and the resort by the contestants to all possible media of communica-
- tions have aroused a gencral public interest in such contests. As a
result, the interest of the press in these contests has been intense,
particularly because of the prominence of the companies control of
which has been the subject of the disputes. The companies involved
have included the Nation’s largest woolen manufacturer, its second
largest railroad, its second largest mail-order and merchandising sys-
tem, several other important railroads and a number of companies
of significance in their industries.
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Legislative History
It is clear from the legislative history ‘of section 14 (a) that the
Congress intended the Commission to insure adequate disclosure to
‘investors, not only in the case of the usual unilateral solicitations by
management but also in the case of proxy contests. The legislative
history of section 14 (a) indicates a specific concern by Congress with
the possibility that opposition groups might unscat management by
the use of unfair and misleading statements to procure shareholders’
votes. The overriding purpose of both .the Securities Act and the
Securities Exchange Act is that our economy is best served only if
shareholders have information which is adequate and accurate so that
decisions may be intelligent. Clearly, the decisions made by share-
holders in the area of the selection of management for their companies
<are as important to them and to the economy as the decisions they
make in connection with the purchase and sale of the securities they
hold. - This view is not only. sustained by the legislative histoiy of
section 14 (a); the Commission has'been vigorously affirmed in its
own judgment on this point by a recent decision of the United States
Court of Appeals for the Second Circuit.’”
Misrepresentations
Furthermore, there are important practical rcasons why it is
essential in the interest of stockholder protection that the Commission
impose disclosure requirements to prevent misleading statements and
to insure a truthful exposition of material facts. If the Commission’s
regulation is abandoned, experience teaches that misrepresentation of
fact will be countered by further misrepresentation of fact and distor-
tion by distortion, the ultimate effect of which may be to deceive and
mislead the sharecholder, a result completely antithetical to the basic
purpose of the Securities Exchange Act.
Patterns of attempted misrepresentation occur and reoccur in
. proxy contests which focus upon the primary issue of the comparative
managerial ability and integrity of the two groups. Arguments are
made from complex financial statistics and other data, the analysis of
which is not too familiar to most investors. Statistical comparisons
are made purporting to show superiority or inferiority of management
to other groups or other companies supposed to be engaged in the same
general line of business. In short, statistics can be used to distort.
Illustrations of the type of misrepresentations which may prevail
in the absence of Commission regulation can be derived from those at-
tempted in recent proxy contests. In a recent campaign for the con-
trol of the board of directors of a railroad, the group opposing manage-
ment sought to illustrate the existing management’s lack of ability
by means of an income account which included a sinking fund payment

188 E C.v.Mayetal, 229 F. (2d) 123 (C. A. 24 195.6).
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as a charge against income, an accounting procedure totally opposed
to acceptable accounting practice. The result of this was to indicate
a loss in railroad operations for 6 years when, in fact, if the income
account was depicted in accordance with accepted accounting princi-
ples, losses occurred-in only 2 of such years. The Commission ob-
jeeted to this improper presentation. N

In another case, mlslcadmg comparisons were sought to be made
by an opposing group in a contest for control of a railroad that the
company’s stock had sold in 1929 at $250 a share in contrast to its then
market price of about $25 per share. This statement was coupled
with the assertion that if the opposition group succeeded in its efforts
the stock would go to $100 and pay an $8 dividend. In view of the
pronounced changes that have occurred in our economy since 1929,
particularly in the growth of strongly competitive forces in the trans-
portation industry such as automobiles and trucks, plus the fact that
the company had earned $8 a share only three times in its history, the
Commission insisted upon the deletion from the sohcltatlon material
of these comparisons.

In addition to the use of distorting statistics, two other misleading
devices have been attempted. These devices are totally at variance
with the tradition of the common law, with its insistence over the
centuries on a requirement of probative evidence subjected to intense
and objective tests as to veracity and accuracy. One is that of im-
puting guilt by association—often the most remoté type of association.
The other, a corollary device, is the rhetorical question based on any
assumption for which there is no foundation in fact laid. This is the
“When did you stop beating your wife’’ question. This type of mis-
representation in proxy contests has been condemned by the courts
in an action brought by the Commission as a violation of the Com-
mission’s rules forbidding misleading statements.

For example, a.magazine which had published articles favorable:
to the management was sought to be disparaged by the opposition
group, not on the ground of any illegal or immoral act which the maga-
zine had committed but on the ground that it employed a law firm
one of the partners of which had been accused, although never con-
victed, of bribery of a Federal court. Similarly, an opposition group
soliciting requests for authority to call a special meeting to elect
directors was attacked because two of the stockholders signing the
request who owned insignificant amounts of shares and who had
no connection with the formation and activities of the opposition
group, had been indicted for alleged tax violation. Similarly, a mem-
ber of an opposition. group has been attacked because he allegedly
joined with certain other persons of whom the management was critical

% 8. E. C.v. May et al., 134 F. Supp. 247 (S. D. N. Y.), aflirmed, 229 F. (2d) 123 (C. A. 2d 1956). This
case is more fully discussed in the Annual Report under ““Litigation,” p. 122.
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in contributing large sums to the political campaign of a candidate for
a public office. '

The Commission, in carrying out the standards established by the
Congress against false and misleading statements in the use of proxy
soliciting material under the Exchange Act, objected to such misrepre-
‘sentations. As a result they were not made.

Finally, if the parties are left to themselves freec of Commission
regulation, their rccourse to remedy misleading statements by their
opponents will be to the courts. This is & more cumbersome, costly
and dilatory procedure than the continuous administrative processing
of soliciting material by the Commission and its staft, a procedure
which tends to prevent, although it cannot guarantec, the presentation
of misleading statements. This administrative procedurc provides
for the correction of misleading statements and omissions discovered
to have been in subsequent material or by resolicitation. The staff’s
corrective suggestions are almost invariably followed by the parties
with a2 minimum of disruption of the course of the campaign. The
Commission believes that its administrative procedure for resolving
these problems before corporate meetings are held is manifestly more
in the interest of the stockholder and the publie interest than the more
cumbersome court proceedings. ’ -

. Constitutionality of the Proxy Rules

Of greater concern to the Commission has been the charge that its
regulation of proxy contests is violative of the constitutional guarantee
of frecedom of speech and of the press. This charge arises out of the
fact that the rules, prior to the revision in January 1956, required
submission of all proposed soliciting material to the Commission prior
to its use in order to enable the Commission to determine whether the
material complied with the disclosure and other requirements of the
proxy rules.” This problem, as has been indicated, has become in-
creasingly important in recent proxy contests because of the use which
has been made by contending partics of press releases, press confer-
ences and paid advertisements,

In answer to this charge it must be emphasized that neither the
Act nor the rules, in the Commission’s opinion, confer upon it the power
to restrain argument, debate, rhetoric or legitimate inference from
undisputed facts. Nor do the proxy rules contain any such restraints.
On the contrary, the courts have required the Commission to permit
a substantial degree of “contentious advocacy” in areas where under-
lyirg facts are not clear or are subject to legitimate dispute and
argumentation. The Commission does not take sides in proxy
contests. It is not concerned with their outcome. :

“The Commission, however, is concerned that statements presented
to stockholders be not misleading. TIts rules specifically provide that
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such facts as are asserted to exist by the contending parties must be
accurate and that factual statements made do not omit other facts
which are material to an intelligent determination of the meaning of
the disclosed facts. In this limited arca it is clear that the Commis-
sion’s activities do not contravene the first amendment. The Supreme
Court, in fact, in a recent case has clearly indicated that the first
amendment places no inhibition on legislation, such as the Securities
Exchange Act of 1934 (to which the Court specifically referred),
designed to prevent fraud or deceptions of the public in connection
with scecurities or otherwise.’® .

Moreover, in its revised rules the Commission has expressly provided
that press rcleases, prepared radio and television broadcasts and
speeches need not be filed with the Commission prior to their use,
although they remain subjeet to the cardinal requirement of our rule
that they must not be misleading. They must also be filed promptly
with the Commission after their use. Such material, of course, may
be submitted to the Commission prior to its use, if the contestant so
desires. A practical reason for this change in our rules, in addition
to the importance of safeguarding freedom of speech and freedom of
the press, is that time limitations and pressures of a proxy contest
frequently necessitate the use of these documents as quickly as pos-
sible. The Commission is gratified to report to the Congress on this
aspect of the thrust of its rules that responsible elements of the press
arc now completely satisfied that our rules do not impinge upon the
Hdreedom of the press or freedom of speech, particularly in view of .the
fact that they impose no “prior restraints’” on press releases, press
conferences and radio and tclevision ‘broadeasts and speeches.'®

Solicitation Prior to the Formal Proxy Statement

Under the prior rules no solicitation could be made prior to the
actual dissemination to sharcholders of the ‘“proxy statement” re-
quired by the rules. However, experience in proxy contests has
demonstrated that discussion over as long a period of time as possible
is desirable and important from the point of view of the sharcholders
and their ultimate understanding of the issucs involved in the contests.
Therefore, in view of this obvious public interest, the Commission’s
new rules for the first time -permit pre-proxy statement solicitation,
but subject such solicitation to compliance with the rules, particularly

18 Donaldson v. Read Magazine, 333 U. S. 178, 191 (1947).

19 See letters of James Russell Wiggins, Chairman of the Freedom of Information Comimittee of the
American Society of Newspaper Editors, dated December 19, 1955 and January 23, 1956, to the Chairman
of the Commission, in which Mr. Wiggins said: ‘*We are glad to see that it provides that speeches, press
releases, and seripts may, but need not, be filed with the Conunission prior to the use or pubhication. The
proposed rules in this form, we believe, will carry out the purposes you had in mind without skirting the
First Amendment. * * * T was also interested in the United States Court of Appeals for the Second
Circuit. That Congress intended to regulate these matters, I have never doubted. Tam not quite as sure
that the Intention was carried out in a way that would not trespass upon the First Amendment by replacing
[sic] a prior restraint upon utterance. The rules that you have adopted, it scems to me, wiscly avoid this
issue without interfering with any public interest.”  Submitted for the record of hearings hefore the Sub-
committee on Information, Committee on Governmnent Operations, May 29, 1956. Sce also editorial of
Editor and Publisher, December 24, 1955. Ibid. Notwithstanding this, and anparently overlooking the
decision of the Court of Appeals for the Second Cireuit in 8. E. C. v. May ¢t al. (134 F. Supp. 247 (8. D,
N. Y.), affirmed, 229 F. (2d) 123 (C. A. 2d 1956)), the Special Subcommittiee on Government Information
of the House Committee on Government Operations said in July, 1956: “There is strong doubt that the
effort of the Securities and Exchange Commission to control the content of advertising in proxy contests
would hold up in a court test under the first amendment. The legal authority for the SEC, or any other
Government agency, to control or censor the reprint of articles that have previously been published and
already are in the public domain is highly questionable” (Commitice on Government Operations, Avail-
ab[lit(y of)gnformation From Federal Depaitments and Agencies, H. R. No. 2947, 84th Cong., 2d sess.,
87-8 (1956)).
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with a requirement that the interest and background of the participants
must be disclosed in such solicitation material and that such material
must not be misleading.
Disclosure of Identity of Participants

Another of the important purposes of the new rules is to bring all
of the participants in a proxy contest out on the stage to be gazed
upon by the shareholders; no participants may be left lurking in the
wings. In a proxy contest no solicitation of proxies by an opposmon
group may be commenced unless a statement concerning each par-
ticipant in that solicitation is first filed with the Commission and each
national securities exchange with which any security of the corporation
is listed. This statement must set forth the detailed information
required by a new schedule p10v1ded by the rule (schedule 14-B).
If the solicitation is by management in opposition to another group
or in anticipation of opposition by another group, the information
required by the new schedule 14-B with respect to management
participants must be filed promptly after the first solicitation. The
term “participant” includes, in addition to the corporation and its
directors and nominees for directors, all persons and groups primarily
engaged in, financing and responsible for, the conduct of the proxy
solicitation. Those taking the iiitiative in organizing a stockholders’
committee or group or contributing more than $500, or lending money
or furnishing credit for the purpose of financing or otherwise influenc-
ing the contest, are included in the definition of participant. These
provisions should make available to the security holders information
about the background and the financial and other interests not only
of all persons who are nominees for election as directors, but also of
all persons who may represent the real interest behind the formal
nominees, and should reduce substantially the difficulty the Com-
mission has had in the past with undisclosed principals, or “fronts.”

Each participant is required to disclose, in the document filed in
response to schedule 14-B, his occupational background and personal
history, his criminal record, if any, the extent of his participation in
other proxy contests involving any corporation, the amount of the
corporation’s securities he owns, the transactions in which the securi-~
ties were acquired, the circumstances under which he became a partici-
pant in the solicitation, and any arrangement or understanding respec-
ting future employment or other transactions with the corporation.
A summary of this information concerning participants must be in-
cluded in the respective ‘“‘proxy statements’ of the contesting groups.

In the past, participants in proxy contests have sometimes attempted
to conceal their background, financial interests in the corporation
and activities in the solicitation for proxies. This the courts have
condemned as misleading under the Commission’s previous rules.®

® S B, C. v. Mag, 134 F, Supp. 247 (8. D. N. Y. 1935), affirmed, 229 F. (2d) 123 (C. A. 2d 1956).
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Solicitation Methods and Costs

In contests for the election of directors, the proxy statement is also
required to include a description of the methods of solicitation and the
material features of solicitation contracts, the anticipated expense, of
solicitation, and whether reimbursement for soliciting expenses will
be sought from the corporation. In the past expenditures made by
the contending parties have been substantial, in some cases exceeding
$1 million or more. It is imperative that stockholders be informed
during the course of the campaign of the contemplated expenditures
to be made to both sides, particularly where the management is using
corporate funds on its behalf and it is the intention of the opposing -
group to reimburse itself out of the corporate treasury, if successful.
Disclosure on these points is now compelled by the revised proxy
rules.

Stock held in “Street Name”

Many of the more difficult problems in any proxy contest spring
from the fact that a considerable portion of the corporation’s out-
standing shares are often held in street names and their ownership is
constantly changing. Participants in a proxy contest no longer ‘can
rely on being able to communicate with the beneficial owners indi-
rectly through solicitation of the stockholders of record. Therefore,
the widespread use of paid advertisements, prepared press releases,
press interviews, and radio and television broadcasts, has become

common in attempting to reach security holders and to sway the = -

opinion of the public and persons who may advise ‘security holders
with respect to giving, revoking or withholding proxies. Whether
statements are written or oral, are prepared in advance or are spon-
tancous they nevertheless constitute part of a continuous plan to
influence stockholders and are deemed subject to the Commission’s
standards of fair disclosure and, specifically, to the rule prohibiting
false and misleading statements. This proposition is now clearly
embodied in the new proxy rules.?
Filing of Scliciting Material

The new rules continue to vequire that all advertisements used as
soliciting material in a proxy contest be filed with the Commission
prior to publication. Reprints or republications of anv previously
published material used in soliciting proxies also must be filed prior
to use, together with a statement identifying the author and any
person quoted in the article and dlsclosmg whether the consent of the
author and of the publication to use the material has been obtained,
and if any consideration has been, or will be, made for its repubhcamon.

*The annual financial report of a corporation to its security holders
is not usually considered to be proxy soliciting material and is not

% Rule X~14-A-9.
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treated as a “filing” with the Commission. However, if any portion
of the annual report discusses the solicitation of an opposition group,
that portion is made subject to the proxy rules by the 1956 amend-
ments and must be filed with the Commission prior to distvibution.

Rule X-16B-3.—The exemption covers any acquisition of non-
transferable options or of shares of stock, including stock, acquired
pursuant to such options, by a director or officer of the issuer of such
stock provided the stock or option was acquired pursuant to a bonus,
profit-sharing, retirement, stock option, thrift, savings, or similar
plan meeting all of certain conditions specified in the rule. These
conditions provide, in general, that the plan must have been approved
by ‘a majority of the voting sccurity holders of the issuer and limits
the aggregate amount of funds or securitics which may be allocated
to the plan by a fixed amount, carnings formulas, dividends, com-
pensation of the participants, percentages of outstanding securities,
or similar factors.®

This rule was amended on May 21, 1956, to clavify its provisions
in accordance with the considerable bodv of administrative interpre-
tation which the Commission had built up over the years “since the
rule was adopted in 1935. Briefly stated, the rule provides under the
Securities Exchange Act a complete exemption from section 16 (b)
liability for profits derived from certain acquisitions of seccurities
under incentive plans.

Form S-12.—This new registration form under the Securities Act
of 1933, for American Depositary Receipts against outstanding foreign
securities, was adopted cffective November 17, 1955. Its purpose is
to provide a simple procedure for such registration where there is no
person who performs the acts and assumes the duties of depositor or
manager. The form proposes that the prospectus information,
which consists of only four items, might be embodied in the veceipts.
The form may be used, provided that the holder of the receipts may
withdraw the deposited securities at any timeé, subject to temporary
delays of a specified nature, the payment of fees, taxes and similar
charges and to compliance with any laws or governinental regulations
relating to” the withdrawal of deposited securities and that the de-
- posited securitics, if sold in the United States or its territories, would
not be subject to the 1egls’mat10n provisions of the Securities Act of
1933.2

Since the carly days of the Securities Act of 1933 the Commission
has had before it the question whether the issuance by banks of
American Depositary Receipts (“ADRs”) for shares of foreign issuers.
are exempt from registration under the Act. In ‘the case of ADRs
which were outstanding at the time of the passage of the Act, the

2 Securities Exchange Act Release No. 5312, May 21, 1956.
2 Securities Act Release No. 3593, November 17, 1955.
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Commission took the pOSitiOlli that they were exempt fromn registration
by reason of section 3 (a) (1) of the Act. As to ADRs issued after-
wards, the position was sometimes urged that an exemption was
available under section 3 (a) (2) of the Act. This section exempts
among other things securitics issued by a national bank and securities
issued by any banking institution organized under the laws of any
State or Territory, the business of which is substantially confined to
banking and is supervised by a banking commissioner or other
similar official. Section 2 (4)- of the Act defines an ‘“‘issuer” with
respect to a certificate of deposit to mean ‘“‘the person or persons
performing the acts and assuming the duties of depositor or manager
pursuant to the provisions of the trust or other agreement or instru-
ment under which such securities are issued.” The question pre-
sented, therefore, was whether the bank performed the acts or as-
sumed the duties of depositor or manager so as to be deemed an issuer
within the abhove definition and, if the bank should be deomed to
perform such functions, whether it would be entitled to the exemption
provided by section 3 (a) (2).

After extended consultations with representatives of a number of
banks, the Commission concluded that section' 3 {a) (2) was intended
~ to provide an exemption only for a bank’s own securities. 'o permit
a bank to claim this exemption for any trust or similar entity that it
might devise would permit the creation of voting trusts, investinent
trusts and a variety of other sccuritics for which the disclosure re--
quirements of the Sceuritics Act of 1933 could be avoided. TFurther-
more, the concept of supervision by banking officials included in
section 3 {a) (2) did not appear to embrace the issuance of ADRs so
as to afford purchasers the protection intended by that section.

Accordingly, the Commission, again in consultation with repre-
sentatives of the banks concerned, evolved a form to be used for
registration in such cases. The new form provides a simple pro-
cedure for registration. The prospectus which consists of only four
items may be embodied in the depositary receipts themselves. The
form may be used only where the holder of receipts may withdraw
the deposited securitics at any time, subject to temporary delays of
a specified nature, the payment of fees, taxes, and similar charges
and compliance with any laws or governmental regulations relating
to the withdrawal of deposited securities. The form also applies only
where the deposited sceurities, if sold in the United States or its
Territories, would not be subject to the registration provisions of the
Act.® ) ‘ ]

The form: therefore provides for disclosure of facts not heretofore
required by prior Commission interpretation. Such procedure pro-

24 Securities Act Release No. 3593, November 17, 1955,

406617—5T7
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vides greater investor protection in conformity with the standards of
the Securities Act of 1933.

Rule 434.—This rule, made effective November 10, 1955, specifies
the conditions under which a bulletin or card prepared by certain
independent statistical services, primarily engaged in publishing state-
ments and financial information for distribution to subscribers and
summarizing information contained in a preliminary prospectus, might
be deemed a summary prospectus mecting the requirements of section
10 of the Act prior to the effective date of the registration statement.
This rule implements section 10 (b) of the Act under the amendment
made in 1954 by Public Law 577, 83d Congress, which authorizes the
Commission to adopt rules and regulations deemed necessary or
appropriate in the public interest or for the protection of investors to
permit the use of a summary prospectus which omits in part or sum-
marizes information in the preliminary prospectus filed as part of the
registrafion statement.?

Bulletins and cards of the type covered by this rule have been
published since the early days of the Securities Act. Prior to the
1934 amendments to the Act the use.of such materials was deemed
to be permissible as a means of disseminating information contained
in the registration statement. Of course, such bulletins and cards
could not be used in the actual offering or sale of securities since they
did not meet the prospectus requirements of the Act.

Rules 171, 485, 486, X~6, and U-105.—These rules govern applica-
tions for confidential treatment of certain information filed with the
Commission which would otherwise be disclosed to the public. Rule
486 was repealed and the others were amended in minor respects to
be consistent with Executive Order 10501, 18 F. R. 7049, which with-
drew from the Commission any power to classify information in the
interests of national defense, and to minimize any confusion between
the word “confidential” as used in national defense classifications and
elsewhere.?® )

The revision of rule 485 was made in compliance with the authority -
granted to the Commission pursuant, to section 19 (a) of the Securities
Act of 1933. Rule 485 provides that ‘“confidential treatment’’ of
material contracts or parts thercof be permitted where disclosure of
the facts contained therein are not ‘“necessary for the protcction of
investors” and disclosure of which would impair the value of the
contract. The Commission in promulgating the rule, as amended,
has considered the basic statutory mandate of Congress and the rule
merely permits a registrant to request nondisclosure of matters such
as trade secrets, patents, designs, and so forth.#

 Securities Act Release No. 3592, November 10, 1055, '

 Securitles Act Release No. 3573, September 8, 1955,
7 See page 212 for discussion as to non-disclosure of certain information.
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Rule 434A.—This rule was adopted on November 23, 1956, pur-
suant to section 10 (b) of the Act, as amended in 1954, which author-’
izes the Commission to adopt rules and regulations permitting the
use in making offers of securities of a prospectus which omits in part
or summarizes information required to be set forth in the most recent
prospectus required to be used in connection with the sale of securities.
Under the rule the use of summary prospectus is limited to issuers

. whosc securities are registered on Forms S-1 or S-9 and which are
required to file reports with the Commission under section 13 or 15 (d)
of the Sccuritics Exchange Act of 1934. The new rule provides that
summary prospectuses will contain substantially the same informa-
tion as previously specified for newspaper prospectuses relating to
securitics registered on such forms. Such summary prospectus may
be published in a newspaper or other periodical or be printed in a
form suitable for distribution by hand, through the mails or

- otherwise.®

Forms 4, U-17-2, and N-30F-2.—These forms are used by direc-

tors, officers, and principal stockholders for the monthly report of
their sccurity transactions, and holdings pursuant to the Securities
Exchange Act of 1934, the Public Utility Holding Company Act of
1935, and the Investment Company Act of 1940. In recent. years
there has been a marked increase in the amount of shares sold to
insiders under restricted stock options. and similar arrangements.
Accordingly, any analysis of insider transactions as reported to the
Commission is 'impeded if the source of acquisitions through the
exercise of options is not indicated. Similar problems arisc where
- the transactions arc not otherwise effected upon the open market.
The amendments to Form 4 (and related forms) provide for identifi-
cation of purchases made through the exercise of options and private
transactlons 2

OTHER REVISIONS UNDER CONSIDERATION

The Commission devoted much study during 1956 to other im-
portant changes in its rules, regulations, and forms. = Definitive action
in regard to these matters is, in general, awaiting receipt and evalua-
tion of comments from the public and, in some instances, the holding
of a public hearing. The principal proposals are as follows:

(1) A Proposed Revision of Rule 133

- This rule as currently in effect defines the terms “sale,” “offer,”

“offer to scll,” and ““offer for sale” so as to make the registration and
prospectus requirements of the Act inapplicable to certain corporate

38 Securities Act Release No. 3722 (November 26, 1956).
2 Securities Exchange Act Release No. 5410 (November 29, 1956).
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mergers, consolidations, reclassifications of securities and acquisitions
of assets of another person, in conformity with the statutory provi-
sions of the state of incorporation or the organic instruments. For
many years the Commission has taken the position that such tran-
sactions did not involve the offering or sale of securities, and hence
registration of the new securities resulting from such transactions was
not required under the Act. With the passage of time, this inter-
pretation commonly referred to as the “no sale” theory has been
administratively narrowed by the Commission. Moreover, the Com-
mission does not extend the theory to the other statutes which the
Commission administers. As a result of the ‘“no sale’” theory, a
large number of transactions have been effected without registration
in situations where sccurity holders have, in effect, been traded out
of their holdings into new securities of an entirely different company
or business without the legal protection afforded by the registration
provisions of the Act and often without proper information as to the
nature of the enterprisc into which they were going. Also the rule
has facilitated distributions of securitics to the public for cash with-
out compliance with the registration requirements of the Act. The
‘Commission felt that this situation was of sufficient gravity to warrant
a thoroughgoing reexamination of the “no sale” theory.

(2) Certain A/h.elrnntive Proposals for Limiting the Availability of the Exemption from Regis-
tration Provided by Regulation A

This proposal arosec out of the Commission’s concern with the
problems presented by promotional companies in offering securities
to the public. One of the proposals is to restrict the use of regu-
lation A to companies which have had at least 1 year’s record of
‘net carnings within any 5 preceding fiscal years. Another alter-
native proposal would restrict the number of units of sccuritics that
could be issued under the regulation. The suggested maximum
number of shares of stock is 100,000, which would, of course, climinate
the issuance and sale of so-called “penny stocks” under this regulation

‘and the number of units of debt securities that could be offered

to be 3,000 which would require the price to be $100 per unit if the

full $300,000 under the exemption is to be raised.

(3) Proposcd Note To Rulc:’lﬁ() Which Would Specify Certain of the More Comnmon Situations
Where It Is the Policy of the Commission To Deny Acceleration of the Effective Date of a
Registration Statement Under the Standards of Section 8 (a) of the Act

. Section 8 (a) of the Act provides that 'the effective date of a regis-
tration statement will be the 20th day after filing (or after the filing
of an amendment) or such earlier date.as the Commission may
determine, having due regard to the. adequacy of the information
respecting the issuer theretofore available to the public, to the facility
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with which the nature of the sceuritics to be registered, their rela-
tionship to the capital structure of the issuer and the rights of holders
can be understood, and to the public interest and the protection of
investors. In passing upon requests for acceleration of the effective
date the Commission acts on a case-by-case basis after consideration
of all pertinent factors. However, certain of the principal areas
“in -which the Commission has refused acceleration have formed a
pattern and the decisions in these arcas are reflected in the proposed
note. .
The proposed note would represent a major step in rounding out
the program of publishing the Commission’s major administrative
policies as a part of the general rules and regulations under the Act
and would facilitate administration of the long-standing policy of the
. Commission to cooperate with registrants in order that the effective-
ness of registration stateinents filed under the Act may be expedited
as much as possible consistent with the public interest and the pro-
tection of investors. ' '

(4) Revisions of Forms S-2 and S-3

Forms S-2 is prescribed for commercial and industrial companies
in the promotional or development stige. Form S-3 is a similar
form for mining companies in the exploratory or development stage.
It is proposed to merge another form, Form S-11, into the revised
Form S-3. The purpose of thesc revisions is to bring the forms up
to date in the light of the Commission’s experience and current
administrative practice.

(5) A Revision of Form S—4 Which Is Used for the Registration of Securities of “*Closed-End*
Management Investment Companies

The registration statement of this form consists largely of informa-
tion and documents previously furnished in connection with the com-
pany’s registration under the Investment Company Aect of 1940.
The principal purpose of the proposed revision of Form S—4 is to
bring its requirements into line with those of certain amended forms
under the Investment Company Act.

(6) Proposed Amendments to the Commission’s Statement of Policy Relating to Investment
Company Sales Literature

The statement of policy was adopted in 1950 and was amended in
January 1955. It is designed to serve as a guide in the preparation
of investment company sales literature so as to avoid violation of the
anti-fraud provisions of section 17 of the Securities Act of 1933. The
Commission’s observation of the operation of the Statement of Policy,
as amended in 1955, has aroused concern as to the propriety of certain
types of presentation of information in tabular or chart form. The
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purpose of the proposed amendments is primarily to establish clear
standards for the fair and accurate presentation of statistical and
financial data concerning investment company operations in sales
literature and prospectuscs. As a part of this program, the Com-
mission is also considering proposed revisions of its forms N-8B-2
under the Investment Company Act and S-6 -under the Sccurities
Act. These forms are used by unit investment trusts and companies
issuing periodic payment plan certificates.



\ PART 1V
ADMINISTRATION OF THE SECURITIES ACT OF 1933

The Securities Act of 1933 is designed to provide disclosure to
investors of material facts concerning securities publicly offered for
sale by use of the mails or instrumentalitics of interstate commerce,
and to prevent misrepresentation, deceit or other fraudulent practices
in the sale of securitics. Disclosure is obtained by requiring the
issuer of such securities to file with the Commission a registration
statement, and related prospectus, containing significant information

" about the issucr and the offering. The registration statement must
become “effective’” before the securities may be sold to the public.
These documents are available for public inspection as soon as they
are filed. In addition the prospectus must be furnished to the pur-
chaser at or before the sale or delivery of the security. The registrant
and the underwriter are responsible for the contents of the registration
statement. The Commission has no authority to control the nature
or quality of a security to be offercd for public sale or to approve or
disapprove its merits or the terms of its distribution.

DESCRIPTION OF THE REGISTRATION PROCESS

Registration Statement and Prospectus

Registration of any security proposed to be publicly offered may be
secured by filing with the Commission a registration statement on the
applicable form containing prescribed disclosures. Congress provided
that a registration statement must contain the information and be
accompsanied by the documents specified in Schedule A of the Act,
when relating to a security issued, gencrally speaking, by a corporation
or other private issuer, or those specified in Schedule B, when relating
to a security issued by a foreign government. Both schedules specify
in considerable detail the disclosures which Congress considered an

. investor should have available in order to make an informed decision
whether to buy the security. In addition, Congress added flexibility
to the administration of the statute by empowering the Commission to
classify issues and issuers, to prescribe appropriate forms, and to
increase or in certain instances vary or diminish the particular items of
information required to be disclosed in the registration statement as
the Commission deems appropriate in the public interest or for the
protection of investors. Similar legislative treatment applies to
prospectuses, with respect to which additional power was granted the
Commission by the 1954 amendments adopted by the 83d Congress.

In general the registration statement of an issuer other than a foreign
government must describe such matters as the names of persons who

! participate in the direction, management, or -control of the issuer’s

49
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business; their security holdings and remuneration and options or
bonus and profit-sharing privileges allotted to them; the character and
size of the business enterprise; its capital structure and past history
and carnings; its financial statements, certified by independent ac-
countants; underwriters’ commissions; payments to promoters made
within two years or intended to be made; acquisitions of property not
_in the ordinary course of business, and the interest of dircctors, officers
and principal stockholders therein; pending or threatened legal pro-
ceedings; and the purpose to which the proceeds of the offering are to
be applicd. The prospectus constitutes a part of the registration
statement and presents in summary the more important of the required
disclosures.

Examination Procedure

The Commission is responsible for preventing the sale of securities

to the public on the basis of statements which contain inaccurate or
incomplete information. The staff of the Division of Corporation
Finance examines each registration statement for compliance with
the standards of disclosure and usually notifics the registrant by an
informal letter of comment of any material respects in which the
statement on its face apparently fails to conform to these require-
ments. The registrant is thus afforded an opportunity to file an
amendment before the statement becomes.effective.  In addition, the
Commission has power, after notice and opportunity for hearing, to
issue an order suspending the effectiveness of a registration statement.
Information about the increased use of this stop-order power during
1956 in 8 new cases as compalcd wmh 3 in 1955 appears below under
“Stop-Order Proceedings.”

Time Required to Complete Registration

Because prompt examination of a registration statement is impor-

tant to industry, the Commission completes its analysis in the shortest
possible time. Congress provided for 20 days in the ordinary case
between the filing date of a registration statement or of an amendment
thereto and the time it may become effective.  This waiting period
is designed to provide investors with an opportunity to become familiar
with the proposed offering.  Information disclosed in the registration
statement is disseminated during the waiting period by means of the
preliminary form of prospectus. The Commission is empowered to
accelerate the effective date so as to shorten the 20-day waiting period
where the facts justify such action. In exerecising this power, the
Commission is required by statute to take into account the adequacy
-of the information respecting the issuer theretofore available to the
public, to the facility with which the nature of the securities to be
registered, their relationship to the capital structure of the i issucr and
the rights of holders thereof can be understood, and to the public
' interest and the protection of investors.
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The median time which elapsed between the date of filing and -the
cffective date with respect to 715! registration statements that be-
came effective during the 1956 fiscal year was 23 days, 1 day more
than the corresponding figure in the preceding year. Despite this
average increase of a day, in no case, involving any major financing
absent some serious disclosure problem, did the Commission fail to
meet, the date requested by the issuer for effectiveness or cause delay
of financing plans. This time was divided among the three principal
stages of the registration process approximately as follows: (a) from
date of filing registration statement to date of letter of comment, 13
days; (b) from date of letter of comment to date of filing first material
amendment, 6 days; and (¢) from date of filing first amendment to
date of filing final amendment and effective date of registration, 4
days. All these days are calendar days, including Saturdays,. Sun-
days, and holidays. In 1956, to meet the financing requirements of
industry, in cascs where the public interest was adequately protected,
the Commission granted effectiveness in less than 20 days for 1742
registration statements.

It is not the function of the staff of the Commission to prepare or
rewrite registration statements. The members of the staff are ready
to assist registrants when it appears that a bona fide effort has been
made to prepare a registration statement meeting the standards of
the Act and are as helpful as possible in suggesting whatever may be
needed by way of additional information if the registration statement,
as filed, is not cntirely complete. But the Commission’s policy, in
the public interest and for the protection of investors, is immediately
to commence stop-order procecdings in those cases in which the issuer
and underwriter refuse to comply with, or ignore, the disclosure stand-
ards of the law or where the registration statement appears on its
face to be false and misleading. As pointed out under the heading
““Stop-order Proceedings,” the Commission instituted cight such stop-
order proceedings during the 1956 fiscal year, and two were pending
at the beginning of thc year. In addition, it has several investiga-
tions under way with respect to a number of other registration state-
ments.

-There are several policies regarding acceleration which have been
developed in the last year. These pertain to the Commission’s un-
willingness to grant acceleration where during the prefiling or post-

I Not included in this elapsed time study were 73 registraticn statements for American Depositary Re-
ceipts on Form S-12 and 127 cffective registrations of investment company securities pursuant to post-
cetfeetive amendments permitted under the Securities Act of 1933 by sce. 24 (e) of the Investment Company
Act of 1940, as amended.  The median number cf calendar days of total elapsed time in registration for the
73 registration statements on Form S-12 was 4; and for the 127 posteffective amendments of investment
companies it was 18.

2This figure of 174 exeludes 51 regmtrmon statements for American Deposit Receipts and 68 for additional
amounts of sceurities of investment companies which also became effective in less that 20 days after the date
of original filing. Therefore, a grand total of 293 statements became effective in less than such 20 days, con-
stituting 32 percent of the 915 statements that became effective in the 1956 fiscal year.
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filing but preeffective period there is evidence of ““gun jumping,” that
is, preeffective sales which are illegal. Also, the Commission has been
withholding acceleration where one or more of the underwriters does
not meet the test of financial responsibility required under the Securi-
ties Exchange Act of 1934, and, most important, it has been with-
holding acceleration where, apart from the processing of the registra-
tion statement itself, it has been making an investigation of the issuer
or the underwriter for illegal or fraudulent activities.

Attention should also be called to the fact that of the 67 registration
statements withdrawn during the 1956 fiscal year for a variety of
reasons, as tabulated under “Number and Disposition of Registra-
tion Statements Filed,” 34, or 50 percent, were withdrawn because
the registration statement was materially misleading and would other-
wise have become subject to stop-order proceedings.

VOLUME OF SECURITIES REGISTERED

Securities effectively registered under the Securities Act during 1956
totaled $13.1 billion, the highest volume for any fiscal year in the 22-
year history of the Commission. For each of the past 3 years the
dollar amount of effective registrations has increased 19 percent or
more over the amount effective in the previous year. From the
$7.5 billion for 1953 the amounts have increased to $9.2 billion for
1954 to $11 billion for 1955 and to $13.1 billion for 1956, The chart
below shows graphically the dollar amounts of effective registrations
from 1935 to 1956.

VOLUME OF SECURITIES REGISTERED WITH THE S.E.C.
15 ‘
(Dollars Billions)
10
5
0 L :
1935 1940 1945 1950 1955
{F1SCAL YEARS) :

DS--3719
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These figures cover all securities including new issues sold for cash
by the issuer, secondary distributions, and securities registered for
other than cash sale, such as exchange transactions and issues reserved
for conversion of other securities.

Of the dollar amount of securities registered in 1956, 70.3 percent
was for account of issuers for cash sale, 21.5 percent for account of
issuers for other than cash sale and 8.2 percent was for account of
others, as shown below. Most of the registrations involving issues
not to be sold for cash cover securities offered in exchange for other
securities and securities reserved for conversion of other registered
securities. .

Account for which securities were registered under the Securilies Act of 1933 during
the fiscal year 1956 compared with the fiscal years 1966 and 1954 -

1956in | %of | 1955in { %of | 1954In | %of
millions | total |milllons| total |millions| total

Registered for account of issuers for cash sale_...| $9, 206 70.3 | $8,277 75.5 | $7,381 80.5

Registered for account of issuers for other than
cash sale. ..o il 2,819 2L5 2,312 21.1 1,638 17.9
Registered for account of others than the issuers. . 1,071 8.2 372 3.4 154 1.6
B ) N 13,096 100.0 10, 961 100.0 9,173 100.0

The most important category of registrations, new issues to be sold
for cash for account of the issuer, amounted to $9.2 billion in 1956 as
compared with $8.3 billion in 1955. For 1956, 45 percent of the total
volume was made up of debt securities, 49 percent common stock and
6 percent preferred stock. Approximately 60 percent of the volume
of common stock represented securities of investment companies.

Figures showing the number of statements, total amounts registered,
and a classification by type of security for new issues to be sold for
cash sale for account of the issuing company for 1935 to 1956 appear
in appendix table 1. More detailed information for 1956 is:given in
appendix table 2

The class1ﬁcat10n by industries of securities reglstered for cash sale
for account of issuers in each of the last 3 fiscal years 1s as follows:

Classtfication by industries of securities registered for cash sale for account of issuers
during the fiscal year 1956 compared with the fiscal years 1956 and 1954

1956in | %of | 1955in | %of | 1954in | %ot

millions | total |millions| total |millions| total
M&nufacturmg ................................. $1,788 10.4 | $1,779 215 $958 13.0
Mining_ ... 148 1.6 106 1.3 89 1.2
Electric, gas, and water_.._..____._ 1,802 19.6 2,127 25.7 2,722 36.9

Transportation, other than railroa: 118 1.3 12 .1 4 0
Communication_ ... ...__.____. 1,204 14.1 837 10.1 932 12.6
Investment companies......... | 2,89 314 2,238 27.0 1,557 21.1
Other financial and real estate_______.______.___ 852 9.2 789 9.5 512 6.9
Trade. e 73 .8 27 .3 52 W7
Service. o] 41 .4 100 1.2 13 .2
Construetion. - ..o e 160 1.9 8 .1
Total corporate. .- moavmcncmcoeeeaeo 9, 006 97.8 8,173 08.7 6,844 92.7-
Foreign governments. . - 200 2.2 104 L3 537 7.3
Total .o 9, 206 100.0 8,277 100.0 7,381" 100.0
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The classification of issues of investment companies according to
type of organi-ation for the last 3 fiscal years is as follows:
The classification of registered issues of investment companies accord’ing'to type of

organization during the 1956 fiscal year compared with the fiscal years 1966 and
1954

19%6 in 1955 in 1954 in
. millions millions millions
Management open-end companies. ... $2, 267 $1, 853 $1, 106
Management closed-end companies . .- oo e 42 - 28 5 ¢
Unit and face amount certificate companies._ . ... o...oo.oooooooooo- 582 355 446
.3 7 . 2,890 2,236 J 1,557

Of the net proceeds of the corporate sccurities registered for cash
sale for account of issuers in 1956, 62 percent was designated for new
money purposes, including plant, equipment and working capital, 2
percent for retirement of securities, and 36 percent for other purposes,
principally the purchase of securities by investment companics and
employce partmpatlon plans )

Activity and prices in the sccurities markets have reached highs
unprecedented in the Commission’s experience. Furthermore, this
upsurge has taken place in a relatively short period of time. For
example, the dollar amount of securities effectively registered under
the Securities Act of 1933 increased by 75 pereent from $7.5 billion in
fiscal 1953 to $13.1 billion in fiscal 1956. This figure had never ex-
cceded $5 billion during the period 1935 to 1945. The aggregate
market value of all stock on all stock :cxchmlgcs increased from $135.4
billion at the end of calendar 1953 {o $238.8 billion at the end of calen-
dar 1955 and had never exceeded $100 billion between 1933 to 1945.
The Dow Jones Industrial average of stock prices on the New York
Stock Exchange reached an all-time high of 521.05 on April 6, 1956.
During the years 1933.to 1949 it never exceeded 220. The value of
the gross national product broke through the $400 bllhon figure in
1956 as compared with $340 billion in 1952,

REGISTRATION STATEMEN TS FILED

During 1956, 981 registration statements wete filed for offclmgs
aggregating $13,097,787,682, comparcd with 849 statements covering -
offerings of $11,009,757,143 in 1955.

Of the 981 statements in 1956, 415, or 42 percent, were filed by com-
panies that had not previously registered any securitics under the
Securities Act of 1933 compared with 297, or 35 percent of the corre-
sponding total dulmg the previous fiscal year.

The growth in volume of proposed finzmcmg under the rcglstratlon
provisions of the Securities Act of 1933 is shown by the following
tabulation which reflects a 3-year increase of nearly 77 percent in 1956
compared with 1953 in the aggregate dollar amount proposed to be
offered as filed.
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Number of Aggregate Number of Aggregate
Fiscal ycar statements amount Fiscal year statements amount
filed filed
1953 621 | $7,399,059,928 || 1985__ ... _________ 849 | $11,009, 757, 143
1954 .. 619 8,083,572,628 || 1956 . ________.__ 981 | 13,097, 787, 628

A cumulative total of 12,848 registration statements have been filed
under the Act by 6,364 different companies covering proposed offerings
of ‘securities aggregating over $119 billion during the 23 ycars from the
date of its enactment in 1933 to June 36, 1956.

‘Particulars regarding the disposition of all registration statements
filed under the Act to June 30, 1956, and the aggregate dollar amounts
of sccurities proposed to be offered which are reflected in the statements
both as filed and as cffective, arc summarized in the following table.

Number and dispostlion of registraiion statements filed

Prior to July 1, 1955, to Total as of
July 1, 1955 June 30, 1956 June 30, 1956

Registration stutements.

Faled . e 11, 867 1981 12,848
Effective—net. . 10, 248 2 906 311,147
Under stop or refusal order—met_ _ - ... __._.____ 184 3 187
Withdrawn___ ... 1,332 67 1,399
Pending at June 30, 1955 ______________ ... 103 |-
Pending at June 80, 1956 __ o oo eaa } 115

L 0] 1Y N 11,867 [ 12,848

Aggregate dollar amount:
As filed $105, 992, 577, 337 |$13, 007, 787, 628 [$119, 090, 464, 865

Aseffective . $103, 040, 287, 182 {$13, 095, 508, 180 {$116, 135, 795, 262

1 Includes 133 registration statenients eoverng proposed offerings totaling $2,601,776,879 which were filed
by investment companies under gec. 24 (¢) of the Investment Company Act of 1940 which, since the amend-
ment cffective Oct. 10, 1954, has permitted registration of additional amounts of investment company
seeurities by posteffective amendmeorts to previously effective registration statements

2 Excludes 9 additional statements which were withdrawn after they became etffective; these 9 are counted
in the 67 statements withdrawn during the 1956 fiscal year

3 Excludes 7 registrat.on statements which beeame cffective prior to July 1, 1955, and were withdrawn;
these 7 are also included in the 67 stutements withdrawn during the 1956 fiseal yeur,

Reasons given for requesting withdrawal of the 67 registration stalements withdrawn
under the Securities Act of 1933 during the 1956 fiscal year

! Number of | Percent of | Percent
Nature of reason given statements total cumulative
withdrawn | withdrawn
Registration statement was matenally deficient and registrant
requested withdrawal after receipt of staff’s latter of comment__..__ 23 B34 | .
Registration statement was materially deficiert and registrant was
advised that statement should be withdrawn or stop order pro-
ceedings would be necessary . ..o .. ___ e 1 16 80
Registrant requested withdrawal beeause financing plans as sut
forth in the registration statement had beea changed_____.___..... 18 27 7T
Registrant requested withdrawal because of market conditions
having ehanged - .o 4 6 83
Registrant requested withdrawal because finanemmg had  been
obtamed without the necessity for registration. ..._______._________ 3 4 87
Registrant requested withdrawal beeause proposed underwriters
were not registered in United States 2- 3 90
Registrant requested withdrawal hecause requuren -
ment Company Act of 1940 could not hemet_____________________. 2 3 93
Withdrawal was requested becausce tegisttant had gone into .
DU R Dy o e x e oo f oo 2 3 96
Registrant. requested withdrawal because no need to register
(elosed voting trust agreement) - ... ... 1 2 98
Registrant requested withdrawal because not sufficicnt money
was raised under an escrow agreement_ _______________.______._.. 1 2 100
B U 72 (U N
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EXEMPTION FROM RECISTRATION_ FOR SMALL ISSUES—$300,000
OR LESS

Under section 3 (b) of the Securities Act the Commission is em-
powered from time to time by its rules and regulations, and subject to
such terms and counditions as it may prescribe therein, to-add any class

- of securities to the securities specifically exempted by section 3 (a) of
the Act, if it finds that the enforcement of the registration provisions of
the Act with respect to such additional securities is not necessary in
the public interest and for the protection of investors by reason of the
small amount involved or the limited character of the public offering.
The statute, as amended in 19452 imposes a maximum limitation of
$300,000 upon any exemplion provided by the Commission in the
exercise of this power.

Acting under this authority the Commission has adopted the types
of exemption identified below:

Regulation A:
General exemption for small United States and Canadian issues up to
$300,000.
Regulation A-M:
Special exemption for assessable shares of stock of mining companies up
to $100, 000
Regulation A-R
Special exemptlon for notes and bonds seeured by first liens on family
dwellings up to $25 000. :
Regulation B:
Exeraption for fractional undivided interests in oil or gas rlghts up fto
$100, 000
Regulation B-T
Exemptlon for interests in oil royalty trusts or similar types of trusts or
unincorporated associations up to $100,000.

The revision and consolidation of regulations A for United States
issuers and D for Canadian issuers into a new regulation A, just after
the close of the 1956 fiscal year, is discussed under “Revisions of Rules
and Forms’ above. .

Exemption from registration under section 3 (b) of the Act does not
carry exemption from the civil liabilities for material misstatements or
omissions imposed upon any person by section 12 (2) or from the

*"criminal liabilities for fraud imposed upon any person by section 17.

The Commission’s regulation A implements section 3 (b) of the Se-
curities Act of 1933 and permits a company to obtain not exceeding
$300,000 (less underwriting commissions) of needed capital in any one
year from a public offering of its securities if the company complies
with the regulation. Upon complying with the regulation a company is -
exempt from the registration provisions of the Act. A regulation A
filing consists of a notification supplying basic information about the

3 As ori ginally written and until the 1945 amendment the limitation was $100,600.
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company, certain exhibits and an offering circular which is required
to be used in offering the securities except in the case of a company
with an earnings history and the offering is not in excess of $50,000
in securities. )

As a convenience to the public, the processing of such filings has been
decentralized to the Commission’s nine regional offices. Ten business
days must clapse between the filing with the regional office and the
commencement of the offering unless the Commission authorizes a
shortening of this period. During this period the staff of the regional
office reviews the filing to determine whether the conditions to the use
of the exemption have been met and whether any deficiencies exist
which should be corrected before the offering commences. )

One objective of the Commission’s newly established Branch of
Small Issues within the Division of Corporation Finance in Washing-
ton is to develop uniform procedures to be followed by the regional
offices in their processing of regulation A filings and to coordinate the
enforcement activities of the field offices in the administration of the
exemption. Companies of the same type and offering the same type
of securities should, to the extent possible, be treated uniformly regard-
less of the local office in which they file. By assigning to the Branch
of Small Issues the duty to supervise the administrative procedures
used by the regional offices the Commission is providing a valuable
safeguard for small business as well as the interest of investors.

A second broad objective to be accomplished by the Branch of
Small Issues is to assist the Commission in its determined effort to
protect the public against fraud in the sale of small issues without
unduly burdening small business. Regulation A is designed to assist
legitimate small business and new. ventures in bringing to market a
small issue of securities. Regulation A was not designed as a shield
for the perpetration of fraud on the investing public. One problem in
this area is to detect as quickly as possible those filings which are
schemes to obtain so-called ‘“front money” to line the pockets of the
promoters rather than to obtain funds for the conduct of bona fide

"business. Another problem is to detect those offerings under the °
regulation which are sold without use of the required offering circular,
but rather are sold by false and misleading sales talk by high pressure
salesmen often operating out of “boiler-rooms.”

Regulation A itself disqualifies an issuer from offering securities
under the exemptive regulation if the issuer or any person connected
with the proposed offering (including any promoter, officer, director,
major stockholder, or underwriter) has previously run afoul of any
State or Federal securities law (through criminal conviction, injunc-
tion, or certain enumerated administrative proceedings). The Branch
of Small Issues examines the Commission’s comprehensive records of
securities violations for each filing as it is made, to determine promptly
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if any ground for disqualification from the exemption exists. If so,.
the Commission by order suspends the exemption for that issuer.

This procedure effectively prevents persons who have been guilty
of fraudulent practices in the past from using the regulation A exemp-
tion. However, this reaches only a relatively few cases and the major
problem remains of developing a follow-up program to detect fraud
in regulation A filings by persons with no past history of securitics
violations. Toward this end the Branch of Small 1ssues will deter-
mine, .in consultation with regional offices, those filings which on
their face are open invitations to fraud, either because the propertices
of the company do not appear valuable; because the background
and experience of the promoters appear dubious in light of the business
proposed to be done; or because the venture is rank speculation.
Such filings will be investigated under the direction of the Branch
of Small Issues to determine the selling practices actually used.
Furthermore, it is hoped that a program of “spot-checking’ of filings
can be inaugurated in each regional office under the supervision of
the Branch which would involve inspecting the books and records
of a sclected number of issuers and their underwriters and interro-
gating, on a sampling basis, the purchasers of such seccurities as to
representations made to them in connection with their purchases.

If the “boiler-room” stock salesman and the “front money”
racketeer are promptly dealt with and denied use of the 1egulation A
exemption, we will do much to build public confidence in the bona
fides of issues made under the regulation which will redound to the
benefit of legitimate small business seeking capital from the public
for business growth. It is the Commission’s expectation that the
new Branch of Small Issues will make a significant contribution toward
the attainment of this goal. Not only will the Branch maintain
close liaison with our ficld offices but the Branch together with other
Commission staff members will maintain liaison with the staff of the
Small Business Administration on matters of common concern.

Exempt Offerings Under. Regulations A and D

During the 1956 fiscal ycar 1,463 notifications were filed under
regulation A, covering proposed offerings of $273,471,548, compared
with 1,628 notifications covering proposed oflerings of $296,267,000
in the 1955 fiscal year. Included in the 1956 total were 75 notifica-
tions covering stock offerings of $14,420,545 with respect to com-
panics engaged in the exploratory oil and gas business, and 349 filings
covering offerings of $72,303,567 by mining companies. These 349
filings by mining companies included 275 by uranium companies
with proposed offerings aggregating $58,211,812 and 74 offerings by
other mining companies aggregating $14,091,755. In addition, there
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were 44 filings by companies exploring for both uranium and oil and .
gas with stock offerings aggregating $10,866,38l2. Thus there was a
total of 319 filings by companiecs who proposed to use all or a part of
the proceeds for exploration and development of uranium properties.
Three hundred and two of these companies were less than 2 years
old at the-date of filing. There was a total of 119 filings by compa-
nies which proposed to usc all or a part of the proceeds for explora-
tion and development of oil and gas propertics. -

It is significant that most use of this exempiion was made by newly
organized enterprises. During 1956, approximately two-thirds of
the filings and the offerings thercunder were made bv companies
less than 2 years old.. Such new companics filed 843 of the year’s
notifications for aggregate offerings. of $167,485,970, rvepresenting
approximately 58 percent of all companies filing notifications under
regulation A and approximately 61 percent of the total amount of
proposed offerings thercunder. A breakdown ot these filings made
by new companics shows that uranium ventures accounted for 302
filings covering proposed offerings of $67,602,676, and new companics
in all other lines accounted for 541 filings covering proposed offerings
of $100,483,294.

Certain facts regarding these offerings are sct forth in the following
- table. :

Offerings made under Regulation A

Description Number
Fisealyear_ ... e 1956 1955 1954
Size:
$100,000 or less B 481 544 503
QOver $100,000 but not over $200,00( 246 312 213
Over $200,000 but not over $300,000.___ 736 772 459
7
1,463 1,628 1,176
Underwriting: N .
Employed. . e 630 785 501
Notused . oo R 833 843 674
1, 463 1,628 1,175
Offerors:
Issuing companies 1, 389 1,517 1,079
Stockholders..... ... ... 62 109 92
Issuers and stockholders ]oinr.ly 12 2 . 4
1,463 1,628 1,175

Most of the underwritings were undertaken by commercial under-
writers who participated in 528 offerings in 1956, 671 in 1955 and
419 offerings in 1954. Officers, directors, or other persons not regu-
larly engaged in the securitics business, who received remuncration
or commissions thercfor, handled the remaining cases, where commis-
sions were paid.

406617—57——86 -



,

60 - SECURITIES AND EXCHANGE COMMISSION

Number of nolifications filed under Regulation A by years for the 10 fiscal years ended
June 30, 1947 through 1956, and the dollar amount proposed to be offered

Fiscal year ended Number of{ Amount of Fiscal year ended Number of | Amount of

June 30 notifica- proposed June 30 notifica- proposed
tions filed offerings tions filed offerings

1,513 | $210, 701, 000 1,494 | $210,673,000

1,610 209, 485, 000 1 528 223, 350, 000

1,392 186, 783, 000 1,175 187,153, 000

1,357 171,743, 000 1,628 296, 267, 000

1,358 174, 278, 000 1, 463 273, 472, 000

Number of notifications filed under Regulation A by months during the 1954, 1955,
and 1956 fiscal years and the dollar amount of proposed offerings

_ Number | Dollar amount

1954 Fiscal Year o of proposed

filings offerings

97 $13, 555, 699
83 13, 518, 087
September. 92 13, 672, 362
October.. ... 76 11,237,170
November. 112 18,129, 552
Pecember . o e 95 14, 063, 477
555 84,176, 247
74 11, 291, 429
72 12,149, 741
122 19, 427, 322
104 17, 180, 010
105 18, 571, 860
143 24, 356, 617
Total for 6 months. . ... icaicciicaas 620 102,976, 979
Total for fiscal year . . __._.__._ peemmmieeeeeeiccmceean 1,175 187,153, 226
! Number | Dollar amount

1955 Fiscal Year of of proposed

- filings offerings

118 $19, 119, 327
132 26, 110, 339
September. 118 20, 235, 586
October.___ 139 25,279 742
128 22,189, 700
119 21, 521, 917
754 134, 456, 611
130 22, 512, 941
126 21,134, 808
171 32, 404, 406
130 - 25,773, 601
162. 29, 905, 432
155 30, 080, 234
874 161, 811, 422
Total for fiscal year .. .o e maaccaaa——- 1,628 296, 268, 033
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Number of notifications filed under Regulation A by months during the 1954, 1956,
and 1966 fiscal years and the dollar amount of proposed offerings—Continued v

- Number | Dollar amoﬁnt
1956 Fiscal Year [ of proposed
filings offerings
1955:

Uy et nn 138 $26, 393, 096

August___ 169 35, 218, 967

September. 131 27,435,423

October 123 22, 319, 465

November._. - 97 16, 181, 484 -
December_ s R, 129 24,191, 389
Total for 6 monthS oo oot 787 151, 739, 824
1956:

JANUATY . e 96 17,693, 674

February - el e e 115 18, 750, 526
i RN 136 25, 247, 493 !

- 104 18, 030, 298

................. 120 22, 904, 041

106 19, 105, 692

Total for 6 months. ... cmcmamamnan 676 121,731, 724

Total for fiscal year e eaacana 1,463 273,471, 548

During 1956, 15 notifications were also filed under regulation D
for Canadian issuers, covering proposed offerings of $3,367,735, com-
par ed with 37 notifications covering proposed offerings of $10,004,176

in the 1955 fiscal year.

Denial or Suspension of Exemption

Both Regulation A and Regulation D provide for the denial or

suspension of the exemption in appropriate cases.

During 1956

denial or suspension orders were issued in 100 cases, compared with

18 cases in 1955.

Denial orders— .

Regulation A:

Allied Industrial Development Corp., Houston; Sccurities Act Release

No. 3588 (November 1, 1955).

Blue Chip Uranium Corp Denver; Seccurities Act Release No 3572

(September 1, 1955).

Calumet Hills Mining Co., Birmingham, Ala.; Securities Act Release °

No. 3646 (June 13, 1956).

Grand Canyon Uranium Co., Salt Lake City; Securities Act Release No.

3651 (June 25, 1956).

Lista, Inc., Reno, Nev.; Securities Act Release No. 3651 (Juné 25,

1956).

Navajo Uranium & Thorium Corp., Las Vegas; Securities Act Release

No. 3631 (April 13, 1956).

Pittman Drilling & Oil Co., Independence, Kans.; Securities Act Release

No. 3595 (November 30, 1955).

San Juan Uranium: Corp., Oklahoma City; Securities Act Release No.

3564 (August 12, 1955).

Searchlight Uranium Corp., Searchlight, Nev.; Securities Act Release

No. 3563 (August 4, 1955).

_—
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Denial orders—Continued
Regulatlon A—Continued

Speculators Diversified, Inc., Las Vegas; Sccuritics Act Rcle.tse No. 3585

" (October 27, 1955). )

The Uranium and Oil Development Project, Inc., Phoenix; Securltles
Act Release No. 3580 (October 5, 1955).

Uranium-Petroleum Co. for Hunter Sccurities Corp., Salt Lake City;
Securities Act Release No. 3609 (January 26, 1956).

Regulation D:

Key 0il & Gas (1955), Ltd. (N. P. L.), Vancouver; Sccuritics Act
Release No. 3652 (June 29, 1956).

McXKenzie Northern Mines, Ltd., Montreal; Sccuritics Act Release No.
3610 (February 3, 1956).

Nicholson Creck Mining Corp., Seattle; Securities Act Release No. 3623
(March 13, 1950).

Suspension orders—

Regulation A:

ABS Trash Co., Inc., Washington; Sccurities Act Release No. 3649
(June 20, 1956). ) ) '

Acryvin Corp. of America, Inc., Brooklyn; Seccurities Act Release No.
3654 (June 28, 1956).

Air Research & Exploration, Inc., Brooklyn; Securitics Act Release -
No. 3654 (June 28, 1956). 3

Allied Finance Corp., Silver Spring, Md.; Securitiecs Act Release No.
3644 (June 8, 1956). Vacated August 2() 1956.

_ Alpha Instrument Co., Inc., Washington; Scuxntles Act Release No.

3642 (June 6, 1956). T

Amarilla Uranium, Inc., Las Vegas; Securitics Act Release No. 3651 .
(June 25, 1956). - i

A. M. Electronics, Inc.,, Washington; Sccurities Act'Release No. 3642
(June 6, 1956). T

American Mining & Smelting, Inc., Spearfish, S. Dak.; Sccurities Act
Releases No. 3559 and 3622 (July 9, 1955; vacated March 12, 1956).

Badger Uranium Corp., Las Vegas; Securities Act Release No. 3651
(June 25, 1956). ’

- Bellevue Mining* & Concentrating Co., Hailey, Idaho; Securities Act

Release No. 3559 (July 29, 1955).

Big Indian Uranium Corp., Provo, Utah; Sccurltws Act Release No.
3643 (June 6, 1956).

Blaze-Master, Inc., Auburn, N. Y.; Securitics Act Release No. 3579
(October 5, 1955). A '

Bridgehaven, Inec., Brooklyn; Sccurities Act Release No. 3633 (April
24, 1956).

Budget Funding Corp., Jamaica, N. Y.; SOCUI‘]TICS Act Release No. 3627
(April 4, 1956).

Butte nghlands Mining Co., Spokanc; Securltles Act Release No. 3559
(July 29, 1955). .

Cal-Mex Qil Corp., Taft, Calif.; Sccurities Act Release No. 3649 (June
20, 1956).

Carolina Mines, Inc., King Mountain, N. C.; Sccuritics Act Release No.
3608 (January 25, 1956).

Cherokee Uranium Mining Corp., Denver; Seeuritics Act Release No.
3640 (May 31, 1956).
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Suspension orders—Continued
Regulation A-—Continued . - .
Coastal Winance Corp., Silver Spring, Md.; Sceuritics Act Release 3612
(February 8, 1956). .
Colorado Mining Corp., New York; Seceuritics Act Release No. 3626
(March 20, 1956).
Constant Mincrals Separation Process, Inc., Reno, Nev.; Sécurities Act
Release No. 3587 (November 1, 1955).
Continental U308 Corp., Reno, Nev.; Sceuritics Act Release No. 3589
(November 1, 1955).
Deal Shores Istutes™ Association, Scetion I, Asbury Park, N. J.;
Securities Act Release No. 3654 (June 28, 1956).
Denver Northern Oil Co., Denver; Sccuritics Act Release No. 3601 |
(January 4, 1956). -
-Dix Uranium Corp., Provo,- Utah; Securities Act Release No. 3651
(June 25, 1956).
Dolores of Florida, Ince., Lakeland, Fla.; Securities Act Release No. 3631
(April 13, 1956). :
Fastern Engincering Associates, Inc., Arlington, Va.; Securities Act
Release No. 3649 (June 20, 1956).
Charles D. Ad: uns, Joseph H. Neebe as the Friendly Pelsuasmn Co.,
. New York; Securities Acet Release No. 3654 (June 28, 1956).
.Guatling Mining & Development Co., Ine.,, New Brunswick, N. J.;
Seceurities Aet Release No. 3625 (March 29, 1956).
Georgetown on the Aisle Club, Washington; Securities Act Release No.
3642 (June 6, 1956).
Gibhonsville Mining & Exploration Co., Spokane; Securities Act Re-
lease No. 3559 (July 29, 1955). -
Hemisphere Productions, Ltd., Washington; Securities Act Release
No. 3642 (June 6, 1956). - .
Hollywood Angels, Inc., New York; Sccuritics Act Release No. 3616
(February 21, 1956).
Insured le\'l]l&b Life Insurance Co Phoenix; Securitics Act Release No
3617 (March 1, 1956; made permanent ‘\pul 27, 1950)..
Jess Hickey Oil Corp., Fort Worth; Sccuritics A\ct Release No. .30()7
_(August 19, 1955).
Jet Uranium Corp., Las Vegus; Sceurities’ Act Release No. 3594 (No-
vember 25, 1955). -
Laboratory of Electronic Engincering, Inc., Washington; Securities Act
Release No. 3642 (June 6, 1956), vacated Securities Act Release No.
3650 (June 22, 1956).
Lewisohn Copper Corp., Tucson; Sceurities Act Release No. 3648 (June
15, 1956).
Lilly. Belle Mining & Milling Co., Ine., Colorado Springs, Colo.; Securi-
tics Act Release No. 3559 (July 29, 1955). )
Lucky Custer-Mining Corp., Boise, Idaho;- Securities Act Release No.
3559 (July 29, 1955).
- Lucky Ldke Uranium, Inc., Salt Lake City; Securltles Act Release No.
3624 (March 20, 1956). -
Maine Mining & Exploration Corp., Portland, Maine; Seccurities Act
Release No. 3599 (December 16, 1955).
Marco Industries, Inc., Depew, N. Y.; Su,urmes Act Release No. 3654
(June 28, 1956). . .
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Suspension orders—Continued

Regulation A—Continued

Mayday Uranium Co Salt Lake City; Securities Act Release No 3641
(June 4, 1956).

Metal & Mines Co., Reno, Nev.; Securities Act Release No. 3577
(September 28, 1955).

Mi-Ame Canned Beverages Co Hialeah, Fla.; Securities Act Release
No. 3646 (June 13, 1956).

Minerals Aggregates Corp., Denver; Securities Act Release No. 3614
(February 15, 1956).

Miro-Kohl Products Ine.,, Reno, Nev.; Securities Act Release No.
3608 (January 25, 1956).

Mizpah Uranium & Oil Corp., Denv er, Securltles Act Release No. 3628
(April 4, 1956).

Moapa Uranium Corp., Las Vegas; Securities Act Release No. 3651
(June 25, 1956).

National Foods Corp., thtsburgh Securities Act Release No. 3654
(June 28, 1956).

National Negro Theatre, Television & Motion Picture Industries, Inc.
(Spectrum Arts, Inc.) New York; Securities Act Release No. 3558
(July 22, 1955).

National Union Life Insurance Co., Miami, Fla., Birmingham, Ala.;
Securitics Act Release No. 3583 (October 18, 1955).

Oil Finance Corp., Warren, Pa.; Securities Act Release No. 3654 (June
28, 1956).

Pacific Alaskan Land & Livestock Co., Fairbanks, Alaska; Securities
Act Release No. 3586 (October 31, 1955).

Pony Tungsten Enterprise, Pony, Mont.; Securities Act Release No.
3559 (July 29, 1955).

Product Development Corp., Philadelphia; Securities Act Release No.
3611 (February 7, 1956).

Real Savings Assurance Co., Mesa, Ariz.; Securities Act Release No.
3605 (January 20, 1956).

Republic Gas & Uranium Corp., Dallas; Securities Act Release No.
3643 (June 6, 1956).

Rescue Mlmng Co., Warren, Idaho; Securities Act Release No. 3559
(July 29, 1955).

Robbins Ethol Corp., Salt Lake City; Securmes Act Release No. 3644
(June 8, 1956).

Rock Creek Tungsten Co., Missoula, Mont.; Securities Act Release No.
3559 (July 29, 1955).

Ribbon Copies Corp. of Amenca, Washington; Securities Act Release
No. 3645 (June 12, 1956).

San Juan Uranium Corp Oklahoma City; Securmes Act Release No.
3556 (July 20, 1955).

Segal Lock & Hardwaré Co., Inc.,, New York; Securities Act Release
No. 3654 (June 28, 1956).

Selevision Western, Inc., New York; Securities Act Release No. 3560
(August 3, 1955).

Sky Ride Helicopter Corp., Washington; Securities Act Release No.
3639 (May 25, 1956).

" Southwestern Uranium Trading Corp., Denver; Securities Act Release

No. 3559 (July 29, 1955); Securities Act Release No. 3572, vacated
(September 1, 1955). -

'
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Suspension orders—Continued
Regulation A—Continued
Sterling Industries, Inc., Newark, N. J.; Securities Act Release No. 3611
(February 7, 1956). -
Trans-Continental Uranium Corp., Salt Lake Clty, Securities Act Re-
lease No. 3597 (December 12, 1955).
Triangle Uranium Corp., Las Vegas, Securitxes Act Release No. 3649
(June 20, 1956).
U-H Uramum Corp., Moah, Utah; Securities Act Release No. 3602
(December 16, 1955).
Uranium Petroleum Co., Salt Lake City; Securities Act Release No.
3609 (January 26, 1956)
Uravan Uranium & Oil, Ine. Denver, Securities Act Release No 3620
(March 7, 1956).
. United States Gold Corp., Spokane; Securities Act Release No. 3559
(July 29, 1955).
Vactron Corp . Fort Worth Securities- Act Release No. 3581 (October
5, 1955).
Vada Uranium Corp., Ely, Nev.; Securities Act Releasc’ No. 3598
(December 16, 1955). .
Verschoor & Davis, Ine.,, New York; Securities Act Releasc No. 3654
*  (June 28, 1956).
Washington Institute for Experimental Medicine, Inc., Herndon, Va.;
Securities Act Release No. 3642 (June 6, 1956).
World Uranium Mining Corp., Salt Lake City; Securities Act Release
No. 3559 (July 29, 1955).
York Oil & Uranium Co., New Castle, Wyo Securrtres Act Release No.
3637 (May 23, 1956).
Zenith Uranium & Mining Corp., Boston; Securities Act Release No. -
3597 (December 12, 1955).
Regulation D:
Bowsinque Mines, Ltd., Ontario; Securities Act Release No. 3607
(January 24, 1956)
Ladoric Mines, Ltd., New York; Securities Act Release No. 3615
(February 17, 1956),
Vigorelli of Canada, Ltd., Montreal; Securities Act Release No. 3597
(December 13, 1955).

In general, the reasons for the issuance of these orders included
failure to comply with certain conditions of the exemption (such as
failure to file reports of sales and use of proceeds) or, in certain cases,
the perpetration of outright fraud and deceit (involving misstatements
of material facts either in the offering circular or in oral communica-
tion). A few actual cases are summarized below to illustrate specific
charges of misrepresentations occurring in suspension proceedings
brought by the Commission.

Coastal Finance Corp.—This small loan company filed a regula-
tion A’ notification with .the Commission on July 31, 1955, for the
purpose of obtaining an exemption from registration with respect to
a proposed public offering of 5,669 shares of class A common stock
(310 par) at $28.50 per share. According to the offering circular, the
offering was to be made to holders of outstanding class A shares at
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the rate of 1 additional share for cachi 6 shares held of record on
August 5, 1955. Unsubscribed shares were to ‘be offered for public
sale on a best efforts basis by an underwriter. Although not required
to do so by regulation A, the financial statements included in the
offering circular were certified by independent public accountants.
All of these securities were sold. ‘

After being advised by the certifying accountants, who discovered
falsified accounts shortly after the offering and immediately reported
it to the Commission, the Commission issued an order temporarily
suspending the regulation A cxemption and, alleged that there was
reason to believe that the offering circular was misleading, and directed
that a public hearing be held to determine whether the suspension
order should be vacated or made permanent. In its order, the
Commission asserted that it had reasonable cause to believe that the
terms and conditions of regulation A were not complied with by
Coastal, in that the notification and offering circular were false and
misleading because, among other things, the offering circular repre-
sented that Coastal had purchased the assets of another figance
company after its management had made an appraisal, whereas no
appraisal was made by the Coastal management in accordance with
the normal and customary techniques followed in the loan industry;
the company did not write off all past due loans known to be uncollecti-
ble and the charges against current income -as a provision for bad
debts, and the reserves provided therefor, were in-adcquatc ; and the
summary of carnings contained in the offering circular represented
income figures greater than those actually realized. This case was
awaiting decision by the Commission on the evidentiary record at the
close of 1956.

Prior to the hearing Coastal filed a potmon for l'corgamzatlon under
chapter X of the Bankruptey Act in the United States District Court
at Baltimore, Md. This case was also pending, with the Commission
participating as a party to assist the court as provided in chaptcr X,
at the close of the year.

Cherokee Uranium Mining Corp. —I‘wo oﬂ"elmcrs of this issuer
were temporarily suspended. The orders charged on the basis of
information supplied by the staff that false and incomplete statements
were made concerning the sale of unregistered sccurities of the issuer.
and affiliates within the previous year. It was also asserted that the
offering would operate as a deviee, scheme and artifice to defraud
because the issuer was insolvent, and that there was a failure to
disclose in connection with a debenturce offering that there might not
be sufficient funds available for a profitable business operation and
the issuer might not be in a position to satisfy the interest requirements
on the debentures,

Insured Savings Life Insurance Co.—The issuer restricted the
offering to purchasers of insurance policies of an affiliated insurance
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company. The Commission temporarily suspended the offering
asserting that a fraud or deceit would be involved in the offering in
that false and misleading statements were being made concerning the
amount and source of carnings and dividends of both companies, an
anticipated increasc in value of the securities, and the safety of the
investment. It was also alleged that the required offering circular
was not given to purchasu‘s The issuer consented to the entry of
8 permanent suspension order.

San Juan Uranium Corp.—In its order suspendmg the exemption,
the Commission asserted that the offering operated as a fraud or
deceit upon the purchascls in that the proceeds were not used for the
purposes set forth in the offering circular but instead were-used to
make advances to, and to defray personal expenses of, a promoter
and to finance the promotion of another of his corporations., It was .
also asserted that the offering circular contained material misstate-
ments and omissions concerning affiliations and identity of promoters,
and their receipt of consideration for propertics; and that misleading
sales literature was used concerning cquipment acquired and the
progress made on the properties.

Exempt Offerings Under Regulation B

During 1956, the Commission reecived 114 offering sheets filed under
regulation B, compared with 71 in 1955. These filings, relating to
- exempt offerings of oil and gas rights, were examined by the Oil and -
Gas Unit of the Division of Corporation Finance which assists the
Commission on technical and complex problems-peculiar to 011 and
gas scecurities.

Number of offering sheets filed under Regulation B during the 1956 fiscal year

compared with the 1955 and 1954 fiscal years -
Number of offering

Fiscal year: . sheets filed
1956 - o e 114
1085 e 71
1954 e 156

Action taken on t;_ﬁ'eri11g sheels filed under Regulation B during the 1956 fiscal year

compared with the 1955 and 1954 fiscal years
. Fiscal yeurs

Temporary suspension orders: 1956 1955 1954
Rule340(a) - - oo oo - 5 6 9
Rule340 (b)_______________ e e )

Orders terminating proceedings after amendment__________ 5 3 3

Orders accepting amendment of offering sheet (no proceed- :

ings pending). _ _______________________._____________ ' 60 21 72

Orders consenting to withdrawal of offering sheet (no pro-

ceedings pending) ____________________ . _____._____._ 4 1 2
Orders consenting to withdrawal of offering sheet and termi- .

nating proceedings__ .. _ .. e e 3
Order terminating effectiveness of offering sheet._________ - 1 ... 1

Total number of orders___ .. _____.___ 76 31 90
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Report 'of sales under Regulalwn B during the 19566 fiscal year compared with the
1955 and 1954 fiscal years
Fiscal years

, . 1956 1955 1954
Number of sales reports filed__..__________ 1,419 1,076 1, 699
Aggregate dollar amount of sales_____._____ $1, 234, 541 $549, 951 $770, 042

Report of sales.—As an aid in determining whether violations of
law have occurred in the marketing of securities exempt under regu-
lation B, the Commission obtains reports of actual sales made pur-
suant to rules 320 (¢) and 322 (¢) and (d) of that regulation. In this
connection it may be recalled that while this exemption is limited to
a maximum offering of $100,000, the offering sheet does not dlsclose
the actual amount of offering proposnd

" RESULTS OBTAINED BY THE REGISTRATION PROCESS

Results secured by the staff’s examination of registration statements
during 1956 arc illustrated by the following examples of corrections
made by registrants as a result of comments to reo'lstrants by the
staff of the Division of Corporation Finance.

Revision of representations as to profit potentialities of uranium
investment.—A uranium mining venture filed a registration state-
ment covering $900,000 8 percent convertible subordinated debentures
due May 1, 1976, to be offcred initially to stockholders. Unsubscribed
debentures were to be offered to the general public through an under-
writer who had agreed to act on a best cfforts basis. Proceeds were
to be used to complete acquisition of mining claims-and a producing
_uranium mine. As a result of the staff’s review the prospectus was
revised to show that the propertiecs being acquired for $1,000,000 in
cash and stock from the company’s president and his associates were
acquired by them at no cost other than nominal expenses involved in
locating the claims; that in connection with a table setting forth total
receipts of $358,289 from sales of ore from the mine, net receipts for
registrant’s account after direct mining costs and excluding deprecia-
tion were $8,462; and that proven and probable ore reserves totaled
7,154 tons rather than 76,335 tons as originally claimed.

Withdrawal of registration statement failing to justify claimed
sulphur reserves and to show stock dilution.—A sulphur mining
company filed a registration statement for the purpose of registering
600,000 shares 6 percent convertible noncumulative preferred stock,
- par value $2. Such shares were to be offered through an undervsfriter
to the general public at $2 per share. Part of the shares (25,000) were
to be underwritten on a firm basis and the balance on a best efforts
basis. The preferred stock was convertible into common stock, par
value 1 cent, initially share-for-share and subsequently at ratios of
two-thirds and one-half share common respectively, for one share
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preferred. Directors, officers, and promoters had acquired from the
. company 300,000 shares (48 percent) of the 6utstanding common at
1 cent per share.

The proceeds were to be used to construct a sulphur cxtraction
plant on land held by the company under leases. As a result of the
stafl’s review, it appeared that a person preparing the geological report,
with respect to the company’s properties was not competent to act in
the sulphur mining field; the claimed sulphur reserves were sub-
stantially overstated; there was a serious question as to whether the
project was economica]]y feasible, as claimed, in view of the limited
extent of the sulphur reserves; and there was a failure to disclose
that purchasers of the preferred stock were given no protection against
dilution of their equity through issuance of common stock at less than
the purchase price of the preferred.

When the above matters were called to the company’s attention it
determined to withdraw the registration statement.

Disclosure of unprofitability of life insurance venture.—A com-
pany engaged in the business of life, accident and health insurance
filed a registration statement covering 48,108 shares of capital stock
to be offered to its stockholders. The offer was not underwritten.
Proceeds were to be used to purchase life insurance in force and assets
from. other life insurance companies and, to the extent not so used, to
invest in assets which would constitute a part of its reserves for hfe
insurance policies.

As a result of the staff’s analysis and comments, the company
revised its prospectus to disclose prominently therein that the company
expected to operate at a loss during 1956 and the next 4 years and was
unable to predict when its operations would result in a net profit; the
losses from operations from 1952 through 1955 resulted in part from
lapses of insurance in force at a rate substantially higher than is
considered normal for the industry; no dividends had been paid and
no earned surplus was available for payment of dividends, there being
an earned deficit of $797,178; and total contributions of stockholders
to unassigned surplus amounted to $2,162,953, whereas the unassigned
surplus was $755,864. \

Revision of accounting for property acquired from promoters in
exchange for stock.—Accounting for property received from pro-
moters in exchange for shares of stock has been a problem recurring
since the early days of the Commission. It has been the subject of
Commission opinions and special accounting treatment has been
prescribed in the Commission’s forms and accounting regulations.
These forms and regulations apply to the promotional period of the
company and prescribe that when shares are issued for property no
_dollar values may be extended in the statement of assets and capital
shares. Problems develop, however, when these companies reach an

—
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operating status and balance sheets and operating statements must be
prepared.

A representative situation may be cited from the past year. In the
initial offering of shares the financial statements included a statement
of assets and capitalized expenses which disclosed that the considera-
tion for certain properties turned over to the registrant by the pro-
moters was 52,000 shares of the company’s common stock of $10 par

-value per share. Approximately 1 yvear after the offering was made a
posteffective amendment was filed. At this time tlic company was in
operation and consequently the financial statements furnished included
balance sheets and statements of carnings.

With respect to the balance sheets the staff questioned the propriety
of including in the value of land an amount of $415,000, being the
excess of the par value of 52,000 shares ($520,000) issued to the pro-
moters over the cash cost, $105,000, to them for options and contracts
for the purchase of property to be acquired by the registrant. The
prospectus disclosed that the determination of the amount of the
interests of the various promoters and the amount of stock to be issued
in exchange therefor was made by the promoters themselves, and that
this determination was essentially arbitrary in character.

It was further disclosed that the shares were held in escrow and
while so held could not be sold, transferred or encumbered without the
express approval of a state corporation commission. The escrow
agreement provided that the stock did not entitle the owners to
participate in any distribution of assets until after the owners of all
other sccurities are paid in full. Under the circumstances, the
balance shect was amended to reduce the item of land, leasehold and
improvements by $415,000 and to show this amount as a deduction
from the stated value of the capital stock with the explanatory caption
“Excess of par value of capital stock issued-to promoters over cost of
acquired land.”

Adjustment of income statement to reflect impact of differences
between depreciation for inceme tax and accounting purposes.—
Differences between income tax and hook provisions for depreciation
may, because of special circumstanees in a company’s operations, have
a marked effect upon currently reported earnings. An instance arose
in the case of a rapidly expanding trucking and truck leasing company.

The finencial statements of a company as initially filed for the 11-
months ended November 30, 1955, showed a net income approximating
$958,000, or $2.56 per share on-the shares outstanding on November
30, 1955. Notes to the financial statements and the summary of
carnings, taken together, indicated that Federal income taxes for the
11 months had been reduced by approximately $185,000 as a result
of the deduction of approximately $356,000 more depreciation for .
income tax purposes than was deducted for book or accounting
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purposes. The explanation lies in the fact that for accounting purposes
depreciation on trucking units was computed on a straightline basis
over the estimated uscful lives of the assets, whereas for income tax
purposes the “sum of the years-digits’ method had been used for 1954
and 1955 property additions as provided by the Internal Revenue
Code. It so happened that the 1955 acquisitions of trucks had been
very large in relation to those on hand at the beginning of 1955. The
staff took the position that under such circumstances a fair statement
of net income would require that provision be made for the deferred
taxes which would otherwise be chargeable agdinst income in future
years. After discussion with the staff of various phases of the deferred
tax effect, the registrant adjusted its income statement by a provision
for deferred taxes approximating $185,000, thereby reducing reported
net income to approximately $773,000, or $2.07 per shave.

STOP-ORDER PROCEEDINGS

Section 8 (d) provides that if it appears to the Commission at any
time that a registration statement contains an untrue statement of a
material fact or omits to state any material fact required to be stated
therein or necessary to make the statements therein not misleading,
the Commission may institute proceedings looking to the issuance of
a stop order suspending the cffectivencss of the registration statement.
Where such an order 15 issued, the offering cannot lawfully be made,
or continued if it has already begun, until the registration statement
has been amended to cure the deficiencies and the Commission has
lifted the stop order. During 1956 8 new proceedings were authorized
by the Commission under scetion 8 (d) of the Act and 2 such pro-
ceedings were continued from the preceding year. In connection with
these 10 proceedings, 3 stop orders were issued during the year and
the 7 remaining cases were pending as of June 30, 1956.

The Commission 1s also authorized by section 8 (¢) of the Act to
make an examination in order to determine whether a stop order
should be entered under section 8 (d). For this purpose the Com-
mission is empowered to subpena witnesses and require the production
of pertinent documents. During 1956 the Commission authorized 4
private examinations pursuant to this section of the Act. As of June
30, 1956, 1 of the examinations was still pending, 2 had resulted in the
withdrawal of the statements by the registrants, and 1 had been
disposed of insofar as section 8 (¢) is concerned by action of the

, Commission in ordering that the casc proceed to a public hearing
under section 8 (d).
(Page 73 follows.)
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International Spa, Inc.

Procecdings against registration statement filed by this company,
described in the 21st Annual Report at pages 16—17, were terminated
during the 1956 fiscal year by issuance of a stop order.*

International Spa proposed to construct and operate a luxury hotel
together with a shopping center, theater, swimming pool, and other
facilities near Las Vegas, Nev., emphasizing the interracial aspects of
its proposed deveclopment. It proposed not only to offer publicly
12,000 commeon shares at $500 per share, but to issue an equal num-
ber to the promoters “in payment for services rendered and to be”
rendered during the sale and distribution of the registrant’s stock.”
After holding hearings the Commission issued a .stop order. The
Commission found that the registration statement was grossly inac-
curate and misleading. The description of registrant’s proposed

~ business was materially deficient in failing to reveal that registrant

had no information about possible patronage for its project, and
failed to disclose the facts regarding potential competition with its

" project even though three other hotels which intended to operate on

an interracial basis were being constructed or planned at sites closer
to the business area of Las Vegas than registrant’s site. The regis-
tration statement also contained untrue statements and omitted to
state material facts regarding registrant’s interest in the tract of land
upon which it proposed to construct its development. While the
registration statement said that registrant was not acquiring such

“tract of land from any .person having & material relationship with it,

and that no commissions were being paid, the Commission found such
statements were untrue, and that the seller of the property originally
acquired it on instructions from the principal promoters of registrant;
that the sellerr would receive, in addition to his acquisition cost,
$48,000 in cash and 870 shares of registrant’s stock; and that the:
trust deed for the bulk of the original purchase price paid by the
sellers was in default. The Commission also found that statements
in the registration statement that registrant had issued no securities
or options to purchase sccuritics were untrue, in that registrant was
under an obligation to issue stock to certain pelsons and that such.
persons had options to acquire stock,
Horton Aircraft Corp. ~

Proceedings under section 8 (d) with respect to the registration
statement filed by this company, described in the 21st Annual Report
at pages 15-16, were still pending at the close.of the 1956 fiscal year.

4 Securities Act Release No. 3603 (January 18, 1956).
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The Sans Souci 1lotel, Inec. ~

This registrant was organized in Nevada in 1954 for the purposes
of acquiring property and operating ‘and constructing additional fa-
cilities .-for the Sans Souci Hotel located near Las Vegas, Nev. Tt
proposed an offering of 1,428,000 shares of its common stock at $1
per share. Of the total offering 300,000 shatres were to be for the ac-
count of George E. Mitzel, president of registrant, and 30,471 shares
were to be offered to creditors in payment of certain outstanding ob-
ligations. The balance of the offering was to be made to sharcholders
on a preemptive basis and any unsubscribed shares were to he offered
to the general public.

Included among the allegations made with respect to the hearings
brought under section 8 (d) were questions as to the adéquacy and
accuracy of disclosures with respect to the use of proceeds to be de-
rived from the public sale of stock in the event less than all of the
registered shares were sold; the deseription of the business proposed
to be conducted by the registrant, in particular the cost of the addi-
tions to the hotel to be constructed, the contemplated negotiations of
a lease covering the operation of the gambling casino, the regulations
of the State of Nevada governing the granting of a gambling license
and the effect thereof on the business intended to be done, and the
competitive conditions in the arca and the effect thereof upon its
business; the option to purchase certain real estate, the price to be
paid therefor, the nature of the title thereto, the defects and liens
thereon, and the terms and conditions of the option; the identity of
all affiliates of registrant and persons with whom its officers and di-
rectors have a material relationship, transactions with such persons;
and the finaneial statements, including writeups resulting from ap-
praisals, failurc to amortize certain expenses and provide deprecia-
tion, incorrect statement of net profits, omission of notes and schedules
applicable to financial statements as required by applicable Commis-
sion rules. .

After the hearing was commenced and testimony was taken, regis-
trant submitted a written stipulation and consent to the entry of an
order by the Commission pursuant to secction 8 (d) suspending the
effectiveness of its registrant statement, and such order was duly
entered.® 4
The Sun Hotel, Inc. .

The Commission instituted proceedings under section 8 (d) with
respect to the registration statement filed by the Sun Hotel, Inc.,
Las Vegas, Nev., which proposed the public offering of 3,750,000
shares of its common stock at $2.50 per share, aggregating $9,375,000,

8 Securities Act Release No. 3636 (May 2, 1956).
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through Golden-Dersch & Co., Inc.,® of New York, and Coombs &
Company of Las Vegas.” Proceeds from the sale of the company’s
stock were to be used to acquire title to certain property and to con-
struct a luxury hotel estimated to cost $7,000,000. Robert Brooks
of Los Angeles was listed as president and one of the principal
promoters.

In its order and notice of proceedmgs the Commission raised ques-
tions as to the adequacy and accuracy of disclosures with respect to
the description of the business intended to be carried on by Sun Hotel,
in particular the size of the hotel to be constructed, the sites on which
it would be constructed, the contemplated negotiation of a lease
covering a gambling casino, and competitive conditions and the effect
thereof upon the company’s business; the lease for and the options to
purchase certain real estate, the price to be paid therefor, the nature
of the title thereto, the defects and liens thereon, and the terms and
conditions of the lease and options; the use of the proceeds to be de-
rived from the public sale of the stock; statements as to the identity
of persons who had given options on real estate to the company and
the transactions between such persons and the company; and the
statement regarding the business experience of the officers, particu-
larly with respect to any business owned or operated by Robert
Brooks and any conv1ct10ns or other htlgatlon that had arisen with
respect thereto.

Prior to the holding of the public hearing in this matter, the regis-
trant consented to the issuance of a stop order suspendmg effective-
ness of the registration statement, and such order was issued.®
American Republic Investors, Ine.

This proceeding concerned a registration statement filed by Ameri-
can Republic Investors, Inc., of Dallas, which proposed the public
offering of 800,000 shares of $1 par common stock at $10 per share
with & $2 per share maximum underwriting commission.

According to the registration statement and prospectus, the com-
pany was organized under Maryland law on March 28, 1955, for the
purpose of offering its stockholders an opportunity to become charter
members of a new legal reserve stock life insurance company, Ameri-
can Old Line Life Insurance Co. (organized under Texas law) and to
seek capital gains and dividends through long-term appreciation in
common stocks of-old line legal reserve life insurance companies. Of

¢ On September 18, 1956, Golden-Dersch & Co., Inc., was permanently enjoined by the United States
Distriet Court for the Southern District of New York from further violations of the Commission’s net
capital rule. On September 27, 1956, a receiver of the assets of the defendant was appointed.

7 On August 27, 1956, Coombs & Co. of Washington, D. C., was permanently enjoined by the United
States District Court for the District of Columbia, from further violations of the Commissfon’s net capital
rule and the court ordered the appointment of a receiver of the assets of the defendant.

8 Securities Act Release No. 3578 (October 3, 1955).

406617 —87——7
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the proceeds of the stock sale, 60 percent was to be used to organize,
own, and operate the Life Insurance Co. and the balance was to be
invested in a fund for the acquisition of other insurance company
stocks. .

After the holding of hearings the Commission, shortly after the
close of the fiscal year, issued its findings and opinion and- a stop
- order.” The Commission found-that the registration statement cov-
ered a proposed offering of stock in an enterprise that was so poten-
tially hazardous for public investors that only the most scrupulously.
fair and complete disclosure could have afforded them adequate pro-
tection; that the registration statement contained numerous false
statements and omitted information of the most important and sig-
nificant nature. - The Commission found that the promoters, officers,
and directors had no substantial experience in operating a business
similar to that proposed by registrant. Notwithstanding this fact
and without adequate disclosure thereof registrant proposed to offer
800,000 shares of stock to the public at $10 a share, a total of
$8,000,000: In contrast, registrant issued 222,815 shares to friends
and close business associates at a stated value of $1 per share and
optioned 377,185 shares to the 3 directors and officers at $1 per share,
a total of 600,000 shares. Of the stock issued to friends and asso-
ciates it was found that only 71,850 shares were sold for cash; the
remainder having been issued for portfolio securities, some of which
had béen illegally issued and none of which had any market value,
and that the securities received in exchange Were arbitrarily prlced
by the directors of registrant.
Uranium Properties, Ltd. -

This registrant was a joint venture which proposed- the public
offering of $600,000 of ‘‘Grubstake loans’’ by the joint venture in
‘minimum amounts or multiples of $25.

Registrant was created by Hubert W. Sharpe and Reyburn F.
Crocker for the purpose of exploration for, acquisition of, and devel-
opment of mineral deposits, in particular uranium and other rare and
valuable minerals and metals. The exploration for uranium was to
be conducted by means of aircraft equipped with electronic and radia-
tion detecting devices. The securities to be offered were in the form
of agreements providing that with 75 percent of the principal -sum
delivered by investors the joint venture would purchase for, and'in
the name of, the investor a United States savings bond, series E, of a
face value equal, at maturity to the principal sum advanced, and the
balance of the funds would be used for the exploration and other
purposes of the joint venture.  The agreements further provided.that
the joint venturers would hold in trust for the benefit of investors

% Securities Act Release No. 3679 (August 21, 1956).
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one forty-eighth thousandth (1/48,000th), for each $25 advanced, of
all such uranium or other mineral deposits and a like proportion of
the rents; issues and profits thereof, and would convey to the inves-
tors such fractional interest or. pa,y such rents, issues or profits to
investors upon demand.

After the holding of hearings the Comm1ss1on shortly after the
close of the fiscal year, issued its findings and opinion and a stop
" order.”® The Commission found that the attempted tie-in between
the sales of the extremely speculative interests in an exploration
project with sales of United States savings bonds was seriously mis-
leading, that there was no relationship whatever between the two
investments and that the attempt to tie them together was purely
a sales device giving rise to a false implication that the investor
could not lose the part of his investment relating to the exploration
adventure. The Commission also found that registrant failed to dis-
close that it had only the most rudimentary plans for engaging in
business, that the joint venturers had no experience in exploring for
minerals and did not propose to employ geologists or other trained
personnel, that registrant had selected no area for explorations, and
that it had no plans for developing or otherwise realizing upon any
mineral prospects it might locate.

Wyoming-Gulf Sulphur Corp.

The Commission instituted proceedings under section 8 (d) with
respect to the registration statement filed by Wyoming-Gulf Sulphur
Corp. of Jersey City, N. J., which related to a proposed public offer-
ing by the corporation of 700,000 shares for its own account, and
226,000 shares for the account of two stockholders. The offering
was to be made at prices prevailing in the over-the-counter market
but in no event at less than $2 per share. Proceeds of the sale of the
company stock were to be used to furnish auxiliary equipment at its
Cody, Wyo., plant, to acquire an additional site near Thermopolis,
Wyo., and erect a plant thereon, to explore, develop and merchandise
agricultural products, and to make additional acquisitions. '

The Commission announced that consideration would be given at
the hearing to questions about the adequacy and accuracy of state-
ments concerning the history and development of the company’s
business, in particular the omission of information concerning its prop-
erty in Cody, Wyo., information concerning the purchase of property
in Thermopolis, the terms of such acquisition, the relationship of the
parties to the purchase agreement, and the material mining facts
concerning such properties; the cost of processing and of marketing
the product of the issuer, the marketability thereof, competitive fac-
tors, and related facts; the proposed plan of distribution of company

10 Securities Act Release No. 3678 (August 20, 1956)
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stock; and the company’s financial statements, including the fact that
the accounting firm which prepared the financial statements was not
in fact independent because of its ownership of stock of Wyoming-
Gulf Sulphur.

The matter had not been determlned at the close of the 1956 fiscal
year.!!

Columbia General Investment Corp.

Another case brought during, and pending at the close of, the 1956
fiscal year, related to the registration statement filed March 29, 1956,
by Columbia General Investment Corp., of Houston, Tex., which
proposed the public offering of 100,000 shares of its common stock to
stockholders at $4.50 per share.

According to the prospectus, proceeds of the proposed stock offer-
ing were to be used for the purpose of making investments similar to
those which Columbia General had in mortgage loans, real estate,
stocks, bonds and other securities, including the common stock of
Columbia General Life Insurance Co. The prospectus further listed
Thomas E. Hand, Jr., and J. Ed Eisemann, ITI, both of Houston, as
board chairman and president, respectively, and principal stockholders
of the company.

The Commission also ordered a public investigation into past sales
of Investment Corp. and the Insurance Co. stock, by the two com-
panies and by Columbia Securities Co., Hand and Eisemann, to deter-
mine whether provisions of the Securities Act of 1933, the Securities
Exchange Act of 1934, and the Investment Company Act of 1940
had been violated. The Commission was advised by the staff that
stock of the two companies had been offered and sold by means of
false and misleading representations with respect to the general his-
tory and development of the companies and the valuation of their
assets; practices followed in connection with the offer and sale of their
shares; and activities, transactions and intercsts of Hand and Eisemann
in the formation of the companies and the sale and distribution of
their securities. Also involved in the proceedings was an effort to
determine whether Investment Corp. held itself out as being engaged
primarily or proposed to engage primarily, in the business of invest-
ing and reinvesting in securities and, therefore, was required to leglster
under the Investment Company Act

* With respect to-the Investment Corp. registration statement and
prospectus, involved in the proceedings was an effort to determine,
among other things, the adequacy or accuracy of information concern-

11 The Commission issued a stop order on September 18, 1956, finding that the registration statement
contained materially misleading statements and omissions with respect to, among other things, the poten-

tial market for registrant’s produects, the extent of mineral reserves, and the terms of the offering and plan
of distribution of securities. Securities Act Release No. 3690 (September 18, 1956).
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ing the plan for distributing the Investment Corp. stock; the. use of
the proceeds thereof; the description of the company’s business; the
history of the company’s organization and the interests of manage-
ment and others in certain transactions; the capital stock being regis-
tered; and the financial statements.’? The matter had not been
determined at the close of the fiscal year. |

Ultrasonic Corp. )

As a result of an investigation of the Ultrasonic Corp.; a stop order
proceeding was instituted by order .of the Commission on November
4, 1955, against a registration statement filed by Ultrasonic Corp.
This registration statement became effective on July 22, 1954, and an
amendment was filed which became effective August 25, 1954. The
filing covered a public offering of 200,000 shares of common stock
priced at $12.75, with net proceeds to the company of approximately
$2,300,000.

The staff of the Commission alleged that the registration statement
was false and misleading because, among other things, the statement
of income for the 6 months ended March 31, 1954, reported a small
income instead of a substantial loss amounting to approximately
$900,000 for that period, which amount should have been added to
the deficit reported in the balance sheet as at March 31, 1954. Simi-
larly, it was alleged that the assets set forth in this balance sheet were
overstated and that liabilities stated therein were understated by an
equivalent amount of approximately $900,000.

The Commission’s staff based these allegations on the grounds that
net income. for the 6 months ended March 31, 1954, had been over-
stated in the registration statement because cost of goods sold had
been determined improperly; because losscs on government contracts
and price redetermination thereunder had not been sufficiently pro-
vided for; and also because certain expenses were deferred improperly
as assets. As a consequence, inventories, plant account and deferred
assets had been overstated and liabilities and reserve for losses and
price redetermination had been understated in the balance sheet as of
March 31, 1954.

It was also alleged by the staff that substantial additional operating
losses subsequent to March 31, 1954, amounting to approximately
$486,000 to June 30, 1954, were not disclosed in the registration state-
ment as it became effective, and approximately $800,000 to July 31,
1954, were not disclosed in the posteffective amendment.

The item in the registration statement relating to ‘“Use of Proceeds,”
which indicated that the proceeds were required for the company’s

12 Securities Act Release No. 3653 (July 2, 1956).
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increased working capital requirements, was charged to be false and
misleading in the light of the undisclosed operating losses.

The Commission had this matter under advisement at the close of
the fiscal year.

Universal Service Corgporation, Inc.

On July 8, 1955, this company filed a registration statement covering
a proposed public offering of 500,000 shares of its common stock,
$0.002 par value, at $2.50 per share, or a total of $1,250,000. The
company had been organized in' September 1954 for the purpose of
financing the exploration and, if warranted, the mining of uranium,
quicksilver and other minerals as well as gas and oil. -In October of
1954, a subsidiary, Universal Service Mmmg Corp., was organized for
the purpose of exploring potential mining properties. This latter
corporation eventually acquired. acreage located in Brewster and
Presidio Counties in the State of Texas from promoters of the enter-
prise and it was for the exploratlon and development of this property,
among other things, that the proceeds from thie proposed sale of the
500,000 shares of common stock were to be used.

In a radio broadcast on February 13, 1955, a commentator stated
that Universal Service Corp. had discovered uranium ore in the Big
Bend area of Texas, and that the stock of the company was being
sold to the public in large quantities. -Since registration of the secur-
ities of the company had not been effected under the Securities Act
of 1933, the Commission, on February 21, 1955, directed its Fort
Worth office to conduct an investigation to determine whether un-
registered securities were being offered interstate in violation of section
5 of the Act.

In connection with the reglstratlon statement the Commission
issued an order for a hearing pursuant to section 8 (d) of the Securities
Act to determine whether the company’s registration statement com-
plied with the disclosure provisions of the Act. The Division of
Corporation Finance charged, among other things, that the registra-
tion statement was deficient in that it failed to disclose the identities
of the real promoters of the company, together with the interests
these persons had retained in the property, and the amount of stock
they hdd acquired and resold. It was further contended that the
geological reports and other information given in the registration
statement concerning the property raised serious questions as to the
accuracy and completeness of data given concerning the geology, the
assays reported, and the outcome of the work done, and that the claim
in the prospectus to excellent possibilities for finding oil in the com-
pany’s properties appeared highly questionable. It was also alleged
that the registration statement failed to point out that the price of
the stock had been arbitrarily established from time to time by the
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company’s board of directors, that sales had been made at prices rang-

ing from 40 cents to $10 per share, and that the proposed offering price

of $2.50, after a 5 for 1 stock split, was equivalent to $12.50 per share

before the split. ’
. The hearings were concluded on October 14, 1955, and the report of

the hearing examiner was filed on July 27, 1956. Subsequently, coun-

sel have filed briefs and oral argument has been heard by the Commis-

sion pending its determination of whether a stop order should issue.

" LITIGATION UNDER THE SECURITIES ACT OF 1933

Injunctive Actions ,

In order to protect the public from the damage which might result
from threatened violations of the Securities Act, the Commission is
authorized to apply to the courts for injunctions to restrain conduct
in violation of the Act. .As in former years, the Commission again
found it necessary in the fiscal year to invoke such sanctions as a
result of investigations. . . ’ :

Illegal oil and gas promotions again claimed the Commission’s
attention and required the institution of injunctive action. The
complaint filed in S. E. C. v. Eldon L. Jewett & Perr Oil Co."® charged
that in the sale of fractional undivided interests in oil leases, the
defendants falsely represented that the defendant Jewett was a sub-
stantial investor in these securities and that be was realizing an
annual income of $60,000 to $84,000. The Commission also alleged
that the defendants’ representations that no person purchasing these
oil interests had ever lost money and that the money received from
investors would be used for the purpose of drilling and completing oil
wells were false. The defendant Jewett filed-an answer to the Com-.
mission’s complaint in this action and the defendant corporation
consented to the preliminary injunction against further violations of
the registration and antifraud provisions of the Securities Act of 1933.

Fraudulent uranium  promotions also required attention in the
Commission’s enforcement efforts. In S. E. C. v. Colotex Uranium &
0il, Inc., W. H. Keasler, J. Wesley Puller and J. C. Paul,’* the Com-
mission charged that the defendants not only violated the registration

“provisions, in offering and selling temporary receipts representing a
right to obtain shares of the common stock of the defendant corpora-
tion, but also that the defendants falsely stated that the defendant
corporation was the owner of mineral interests or properties in
Wyoming and that the proceeds from the sale of these securities
would be transferred to the defendant corporation and used for
expenses. By consent of the defendants the court issued a preliminary

13 W, D. Wash. No. 1989 (February 16, 1956).
4 D. Colo. No. 5371 (May 16, 1956).
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injunction enjoining them from'further violations of the registration
and antifraud provisions of the Securities Act of 1933.

Fraudulent promotions were not limited to oil and mining ventures.
In 8. E. C. v. Central Finance Service, Inc., Council Mayo Forsyth,
Roy W. Adams and J. L. Hathcoat ** the Commission had occasion to
ask the court to enjoin those defendants from further violations of the
registration and antifraud provisions of the Securities Act of 1933 in
connection with the offering and sale of the defendant corporation’s
common stock. The complaint alleged, among other things, that the
“defendants employed a scheme and device to defraud, and falsely
represented that the stock of the defendant corporation held by
stockholders of that company before September 15, 1955, would
increase or had increased in value more than five times as a result of
the corporation’s action in issuing a 10 percent stock dividend and
splitting its stock 5 for 1. Other fraudulent representations which
were charged included references by the defendants to the fact that
the corporation would return to the stockholders all of the money
invested in its stock if such return were desired and that the company
was planning to pay a 20 percent cash dividend and split its stock 10
for 1 in 1956, with the result that $1,000 invested in 1955 would be
worth $10,000 in less than a year. The complaint further charged
the defendants with omitting to tell purchasers that the stock being
sold was that owned by the defendant Forsyth and that he was using
the purchasers’ money for his own benefit. Other allegations in the
" complaint were to the effect that the defendant corporation had
operated at a loss throughout its entire existence and that the stock
which was being acquired by the public at the price of $10 and $20
per share had been purchased by the defendant Forysth at 16 cents
and 81 cents per share. A final judgment by consent was obtained
against the defendants in this action.

In 8. E. C. v. Bertil T. Renhard*® the Commission’s complaint
alleged that the defendant had been offering and selling stock of a
certain company through use of misleading statements and omissions
relating, among other things, to the solvency and precarious financial
condition of the company, the company’s inability to pay its rent,
and the market price and ownership of the shares being sold by the
defendant. By consent of the defendant a decree of permanent
injunction was issued enjoining him from further violations of the
antifraud provisions of the Securities Act of 1933.

Another case involving fraudulent representations was that of
S. E. C. v. John Robért Fish & Fish Carburetor Corp." There the
Commission charged that the defendants made untrue statements of

18 E. D. Texas No. 566 (March 27, 1956).
16 W, D, Wash. No. 4075 (January 24, 1956).
178, D, Fla. No. 3400-J (April 2, 1956).
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material facts and omitted to state other material facts relating to the
value of the defendant corporation’s assets, the future value of the
company’s stock, the profits investors could expect from investments
in the defendant corporation’s securities, and the stage of develop-
ment, marketability and performance of the carburetors to be pro-
duced by the defendants. A preliminary injunction by consent was
entered against the defendants to enjoin further violations of the
registration and antifraud provisions of the Securities Act of 1933.

The Commission also filed a complaint against Mitchell Securities,
Inc., and C. Benjamin Mitchell and Russell P. Dotterer,”® officers and
controlling persons of the corporation a registered broker-dealer,
to enjoin them from.further violations of the antifraud provisions of
the Securities Act. The complaint charged that the defendants had
been selling debt securities of the defendant corporation by use of
untrue statements and omissions concerning, among other things, the .
financial results of the operations of the defendant corporation and its
inability to make payments of interest on the debt securities being
sold. The defendants consented to the entry of a final judgment, and
the permanent injunction which had been sought by the Commission
was entered by the court.

In the first action of such nature brought by the Commlssmn in
the Territory of Alaska, the Commission filed a complaint in the
"United States District Court for the Territory of ‘Alagka against the
Alaska Chrome Corp. and Corneil A. Sherman,’® for an injunction
against further violations of the registration provisions of the Securi-
ties Act. A permanent injunction was issued by the court after the
defendants consented to the entry of a final judgment against them.

In 8. E. C. v. Thomas L. North, doing business as North’s Newsletter,®
the complaint charged that the defendant, an investment adviser, in
advance of distribution to clients of reports, solicited, received, and
accepted compensation from issuers of and dealers in particular securi-
ties to disseminate and distribute copies of the reports to several mail-
ing lists maintained by him in order to attract and spread interest in
the securities so described among brokers and dealers, securities traders
and among persons with the specific objective of attracting and stimu-
lating trading in such securities, without disclosing the receipt and
amount of such compeasation. .Upon the defendant’s consent to the
entry of judgment the court issued a decree of permanent injunction
against further v1olat10ns of section 17 (b) of the Securities Act by the
defendant.

In addition, injunctions against further violations of the registra-
tion provisions of the Securities Act were obtained in many other cases.

1# D, Md. No. 8360 (May 8, 1956).
19T, Alaska No. A-11,509 (October 14, 1955).
20 N, D, Calif, No. 35,250 (February 10, 1956).
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One of these involved the sale of stock in the United States of Camoose
~ Mines Limited, a corporation, organized under the laws of the Province
.of Ontario, Dominion of Canada. The Commission in its complaint
charged the company ard certain individuals with. violations of the
registration provisions of the Securities Act in selling in the United
States securities which were not registered as required. The corpora-
tion and Philip M. King, Sr., consented to the entry. of a permanent
‘injunction.? The action was dismissed as to two other individual
defendants. o

Other actions based upon violations of the registration requlrements
of the Securities-Act included the following:

S. E. C. v. Pandora Metals, Inc., and Elwood T. Blakesley, ?"S E C.
v. -Tri-State Metals,. Inc., Great Westem Metals Corp.,; William Westra
and H. 0. Hart;® S. E. C. v. Americol Petroleum, Inc., M. G. M. Petro-
leum, Inc., Modco, Inc., Monte.G. Mason and.C. D. Moslander, Jr.;*
S. E. C.v. Nev-Tah Oil & Mining Co., Arthur L. Damon, C. M. Dollar-
hide and Oscar Zapf;® and S. E. C. v. Wyco Development Corp., Daniel
J. Leary, Arthur A. Sullivan, and Frank R. Campbell.?

“Further proceedings were also had in the case of S. E. C..v. Jess
Hickey Oil Corp., Jess Hickey and Loui M. White,* which was referred
to in the 21st Annual Report.”® The individual defendants consented
_to the entry of a permanent injunction restraining them from further
violations of the antifraud and registration provisions of the Act, and
the Commission dismissed its complaint agalnst the defendant corpo-
-ration. .

Participation as Amicus Curiae

The Commission participated as amicus curiae in Whittaker v. Wall,®

a private action under section 12 (1) of the Sécurities Act of 1933 to
recover the consideration paid for securities sold in violation' of the
registration requirements of that Act.- Defendants 'denied that,
under section 22 (a) of the Act, venue properly lay in the district in
which the action was brought because no “sale,” in the sense ‘of a
consummated transaction, had taken place there. Agreeing with the
view of the Commission, the Court of Appeals held inter alia that’ the
broad definition ‘of “sale’ in section 2 (3) of the Act, which inchided
solicitations of an offer to buy such as had taken place in the distriet
in question, applied notwithstanding the fact: that plaintiff sought

18, D. N. Y. No. 108-270 (A pril 17, 1956). . | ' |

22 D, Colo. No. 5111 (August 18, 1955).

3 D. Nev. No. 132 (September 6, 1955).
. %8, D. Calif. No. 18965 BH (November 4, 1955).

2 D. Nev. No. 1239 (November 17, 1955).

2 D. Conn. No. 6122 (April 26, 1956). i

4 N. D. Tex. No. 3058 (May 30, 1955).

3 Page 20 (July 22, 1955).
226 F. 2d 868 (C. A. 8, 1955).
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recovery of money for a completed transaction. The transaction had
taken place before the 1954 amendments to the Act which subsmtuted
the phrase ‘“‘offers or sells” in place of the word ‘‘sells” in section 12,
and the phrase “offer or sale’” in place of the word “sale” in section
22 (a). The court referred to the legislative committee reports cited
by the Commission which made it clear that these changes were in-
tended to preserve existing law. '

' 'LITIGATION CONCERNING DISCLOSURE OF COMMISSION’S -
‘ ' CONFIDENTIAL FILES -

During the fiscal year the Court of Appeals for the Sixth Circuit
handed down a landmark decision upholding the confidential nature
of the Commission’s investigation files and internal staff and Com-
mission deliberations, and sustaining the validity of the Commission’s -
rules which prohibit Commission employees from divulging such in-
formation without specific Commission authorization. Sustained also
was the position of the Commission that its employees who decline
to-divulge information of this character in obedience to these rules
cannot be properly held in contempt of court.  In re Appeals of
S. E. C. and William H. Timbers, its general counsel 3

These questions arose in a private lawsuit in a Federal district
court in Detroit to which the Commission was at no time a party.®
Plaintiffs’ allegations of corporate mismanagement included, inter alia,
a charge that-the defendant management had violated the Securities
Act in failing to register an issue of voting trust certificates designed
to- prevent ‘the plaintiffs from obtaining control of the company.
Early in the litigation consummation of the voting trust was barred
by stipulation of the partics and by injunctive orders. .

© After the institution of the lawsuit, the Commission commenced its
own private investigation of the alleged violation. . During the trial
the plaintiffs’ attorney, at the suggestion of the district judge, served
a subpena upon.the-attorney in charge of the Commission’s Detroit
branch office calling for the production of the Commission’s investi- -
gation file and for testimony on matters covered by the investigation.
In an effort to cooperate and on the representation of -plaintiffs’
counsel that this would fully satisfy his needs, the Commission re-
leased its correspondence with the parties to the litigation and au-
thorized the subpenaed Commission employee to testify on interviews
and conversations which he may have had with the parties or their
representatives. Thereafter, upon .the further request of plaintiffs’
counsel, the Commission voluntarily sent to Detroit two staff officials

%226 F, 2d 601. ~
3 Kinsey v. Knapp, E. D, Mich., Clvil Action No. 18,179,
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from its Washington office for the limited purpose of testifying on
other conferences held in Washington with defendants’ attorneys.
The questioning of Commission employees in Detroit, however, went
far beyond these conferences. Information was sought on intra-
agency communications, reports, recommendations and internal ad-
ministrative determinations with respect to the investigation and the
action to be taken as a result thereof. Also'sought were the identities
of, and information obtained from, confidential informants other than
the parties to the litigation. - The staff witnesses, obeying the Com-
mission’s rules and specific Commission instructions, declined to
divulge the information. The district judge having indicated that
he might hold the staff witnesses in contempt, the Commission’s
General Counsel, William H. Timbers, went to Detroit to represent
them. After several days of examination of Commission employees,
the district judge summarily ordered Timbers himself, over his protest,
- to take the witness stand. When Timbers refused to produce un-
conditionally a preliminary report of investigation in the Commis-
sion’s file, he was summarily held in contempt, committed to the
custody of the United States Marshal, and sentenced to 60 days’ im-
prisonment unless he sooner purged himself of the alleged contempt.
An appeal was filed immediately and a stay of execution obtained from
the Court of Appeals.

In reversing and setting aside the contempt order and in dlrectmg
that Timbers be “‘completely absolved’” from any “alleged contempt,”
the Court of Appeals also held that the district judge had “overstepped
appropriate judicial bounds” in seeking to. conduct “a searching
inquisition” into the way in which the Commission was carrying out
its statutory responsibilities in the particular matter. The appellate
court also ruled that the district judge had abused ‘‘all justifiable
discretion” in his conduect of the case and in his. treatment of the
Commission’s general counsel. :

The Department of Justice supported the posxtlon of the Commis-

“sion and presented the matter to the appellate court.?

3 1t is of interest to note that in an appeal by the defendant in the private lawsuit, the Court of Appeals
for the Sixth Circult (232 F. 2d 458 (1956)) referred Lo the facts in the Timbers case as “‘an important back-
ground to the question now presented.” The court agreed with appellant that the district judge “figura-
tively speaking, stepped down from the bench to assume the role of advocate for the plaintiff.” The
judgment was reversed and the case remanded for retrial before another judge.



PART V

ADMINISTRATION OF THE SECURITIES EXCHANGE ACT
OF 1934

The Securities Exchange Act of 1934 provides for the registration
and regulation of securities exchanges, for the registration of securities
listed on such exchanges and establishes, for issuers of securities so
registered, financial and other reporting requirements, regulation of
proxy solicitations, and requirements with respect to trading by -
officers, directors and principal security holders. The Exchange Act
also provides for the registration and regulation of brokers and dealers
doing business in the over-the-counter market in interstate commerce,
contains provisions designed to prevent acts and practices deemed to
be fraudulent, deceptive or manipulative either on the exchanges or
in the over-the-counter market, authorizes the Federal Reserve Board
to Tegulate the use of credit in securities transactions, and contains
other related provisions. A stated purpose of these statutory re-
quirements is to insure the maintenance of fair and honest markets in
securities transactions.

Regulation under the Exchange Act reflects the distinction between
the exchange market and the over-the-counter market. In the ex-
change market, the exchange itself, which is the focal point of the
market, is required to register, and, in order to do so, must demon-
strate that it is able to comply with the statute and the rules and
regulations thereunder and that its rules are just and adequate to
insure fair dealing and to protect investors. - Registered exchanges
must provide for the discipline of any member for conduct incon-
sistent with just and equitable principles of trade and for willful
violations of the statute and the rules and regulations. Issuers of
securities listed on exchanges become subject to provisions of the
statute and the rules requiring the filing of reports, including annual
financial reports certified by independent certified public accountants,
and semiannual reports of sales and earnings, which need not be
certified ; the requirement that proxies be solicited in accordance with
the proxy rules, including the furnishing to stockholders from whom
proxies are solicited of information necessary to the intelligent exer-
cise of their voting rights, and the requirement that officers, directors,
and 10-percent stockholders report currently changes in their holdings
and account to the issuer for profits from short swmg trading in their
compames stock

87
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In the over-the-counter market there is no such organized center of
trading as the exchange upon which regulatory activities may focus
and, under present law,! the issuers of securities traded in that market
do not thereby become subject to the regulatory provisions of the
statute, except for those subjected to financial reporting requirements
pursuant to_section 15 (d) of the Exchange Act, by reason of thelr
registration under the Securitiés Act of securities of a class the aggre-
gate value of which amounts to $2,000,000 or more.

In the over-the-counter market, brokels and dealers using the
facilities of interstate commerce or the mails -are generally required
to reglster with the Commission and are subject to many statutory,
provisions and Commission rules designed to prevent fraudulent,
deceptive or manipulative practices and to protect their customers.
Any person may register as a broker or dealer unless subject to dis-
qualifications specified in section 15 (b) of the Exchange Act. These
disqualifications are-all based on specified types of prior mlsconduct;
on the part of the applicant such as convictions or injunctions in-
volving securities traasactions or willful violation of the Federal
securities laws. '

' . 1

REGULATION OF EXCHANGES AND EXCHANGE TRADING ’

Registration and Exemption of Exehange:s

At the close of 1956, 15 stock exchanges were reglstered under
- the Exchange Act as natlonal securities exchanges:

American Stock Exchange. . New York Stock Exchange.' .
Boston Stock Exchange. Philadelphia-Baltimore Stock Exchange.
Chicago Board of Trade. Pittsburgh Stock Exchange.

Cincinnati Stock Exchange. Salt Lake City Stock Exchange. .
Detroit Stock Exchange. . San Francisco Stock Exchange.

Los Angeles Stock Exchange. " San Francisco Mining Exchange.
Midwest Stock Exchange. Spokane Stock Exchange.

N ew Orleans Stock Exchange.

The following four exchanges have been exempted from reglstratlon
by the Commission pursuant to section 5 of the Exchange Act upon
the ground that registration was impracticable and not necessary or
appropriate by reason of the hrmted volume of transactlons eﬁ'ected
on such exchanges:

Colorado Springs Stock Exchange. Richmond Stock Exchange.
Honolulu Stock Exchange. Wheeling Stock Exchange.

These exemptions are, however, subject to conditions which sub]eet
such exchanges, their members‘ and the issuers of securities listed
thereon to most of the requirements which would be applicable if

i 8-2054, 84th Cong., 1st sess., and predecessor bills would make certain largex; issuers in the over-the-counter

market subject to substantially the same requirements as issuers of listed securities. For further discussion
of this Bill, see the chapter on Legislative Activities in this report.
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they were registered, except for the proxy requirements of section 14
and the provisions of section 16 regarding transactions by officers,
directors, and principal stockholders. Since 1935, companies listing
additional classes' of securities on exempted exchanges must comply
with the reporting provisions of sections 12 and- 13 of: the Exchange
Aect.. - 4 ; L

Exchange Rules and Disciplinary Actions i :

“Under section 19 (b) of the Exchaﬁge Act the Commission, after
appropriate notice and hearing, may 1mpose changes in exchange rules
dealing with 12 enumerated topics ranging from the listing or dehstmg,
of securities to the hours of trading. The Comiiission has rarely
found it necessary to exercise this power, the only instance to date
having occurred in 1940. All exchanges are required to file copies of
their rules and amendments thereto with the Commission and any .
significant changes are in practice discussed with and considered by
the staff of the Commission prior to their formal adoption and the
Commission may be consulted with respéct thereto. Consideration
of any problems which may arise from such proposals at this stage
has largely obviated, up to now, the necessity for formal proceedmgs
under section 19 (b). - .

Each national securities exchange reports to the Commission dis-
ciplinary ‘action taken against'members for violations of the Se-
curities Exchange Act or exchange rules.” During the yéar 6 exchanges
reported 37 cases. of such disciplinary action. The’ actions taken
1ncluded ﬁnes in 18 cases, expulsion of 1 individual from exchange
mémbership, suspension of 6 1nd1v1duals and censure of individuals
and firms.

" REGISTRATION OF SECURITIES ON EXCHANGES

It is unlawful for a member of a national securities exchange or a
broker or dea,ler to effect any transaction in a security on such exchange
unless the security is registered on that exchange under the Securities
Exchange’ Act or is exempt from such registration. In general the
Act exempts from registration obligations issued or guaranteed by a
State or the Federal Government or by certain subdivisions or agencies
thereof and authorizes the Commission to adopt rules and regulations
exempting such other securities as the Commission may find it neces-
sary or appropriate in the public interest or for the protection of
investors to exempt. Under this authority the Commission has
exempted securities of certain banks, certain securities secured by
property or leasehold interests, certain securities of issuers in bank-
ruptey, recelvershlp or reorgamzatlon certain warrants, and, on a
temporary basis, certain securities issued 1n substltutlon for or in
addltlon to llsted securltles '
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Section 12 of the Exchange Act provides that an issuer may register
a class of securities on an exchange by filing with the Commission and
the exchange an application which discloses pertinent information
concerning the issuer and its affairs. An application requires the
furnishing of information in regard to the issuer’s business, capital
structure, the terms of its securities, the persons who manage or
control its affairs, the remuneration paid to its officers and directors,
the allotment of options, bonuses and profit sharing plans, and
financial statements certified by independent accountants.

Form 10 is the form used for registration by most commercial and’
industrial companies. There are. specialized forms for certain types
of securities such as voting trust certificates, certificates of deposit,
securities of foreign governments, etc.

Section 13 requires issuers having securities registered on an ex-
change to file periodic.reports keeping current the information fur-
nished in the application for registration. These periodic reports
include annual reports, semiannual reports, and current (monthly)
reports. The principal annual report form is Form 10-K which is
designed to keep up to date the information furnished on Form 10.
Semiannual reports required to be furnished on Form 9-K are devoted
chiefly to furnishing mid-year financial data. Current reports on
Form 8-K are required to be filed for each month in which any of
certain specified events have occurred. A report on this form deals
with matters such as changes in control or the registrant, important
acquisitions or dispositions of assets, the institution or termination
of important legal proceedings, and important changes in the issuer’s
capital securities or in the amount thereof outstanding.

As of June 30, 1956, a total of 2,253 issuers had 3,686 securities
issues listed and registered on national securities exchanges of which
2,659 were stocks and 1,027 were bonds. Of the 2, 253 issuers, 1,275
had 1,513 stocks and 985 bonds listed and registered on the New
York:Stock Exchange. On a percentage basis, the New York Stock
Exchange had 57 percent of both issuers and stocks and 96 percent of -
the bonds. T :

During the fiscal year, 109 issuers listed and registered sécurities
for the first time on a national securities exchange and the listing
and registration of all securities of 75 issuers was terminated during
the year, Of the 109, the securities of 18 were listed and registered
on the New York Stock Exchange and of the 75 whose listing and
registration was terminated, 30 had had securities listed and regis-
tered_on the New York Stock Exchange during the year.

The number of applications filed for registration of classes of se-
_ curities on national securities exchanges during the fiscal year was 232.

The following table shows the number of annualssemiannual, and
current reports filed by issuers having securities listed and registered
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on exchanges. The table also shows the number of annual, semiannual
and current ‘reports filed under section 15 (d) of the Securities Ex-
change Act of 1934 by issuers obligated to file such reports by reason
of their undertaking contained in one or more registration statements
effective under the Securities Act of 1933. As of the close of the
fiscal year there were 1,167 such issuers.

Number of annual and other periodic reports filed by issuers under the Securities
Exchange Act of 1984 during the fiscal year ended June 30, 1956

N umber of reports
filed by—
Total
- - Type of report Listed Over-the- reé:iorts
issuers counter ed
filing issuers filing
reports reports
under under
sec. 13 sec. 15 (d)
Annual reports on Form 10-K, 64C. -« oo oooorocom oo ooccccaanen 2,154 1,025 3,179
Semiannual reports on Form 8-K __ . ____c .. . _..._.... 1, 554 512 2,066
Current reportson Form 8-K ... ... 3, 367 1,066 4,433

MARKET VALUE OF SECURITIES TRADED ON EXCHANGES

The unduplicated total market value on December 31, 1955, of all
stocks and bonds admitted to trading on one or more of the 19 stock
exchanges in the United States was $344,504,530,000.

. . 3 Number of Market value

Stocks: issues Dec. 81, 1966
New York Stock Exchange. .. _____._.____ 1, 508 $207, 699, 177, 000
'~ American Stock Exchange_________________ 832 27, 146, 161, 000
All other exchanges exclusively__.__________ 667 3, 986, 665, 000
Total 8t0CKS_ - - - o coe oo 3, 007 238, 832, 003, 000

) N

Bonds: ’fZS‘ﬂiZ o . ﬂggcr.kg ,0%%
New York Stock Exchange_____ [ 1, 024 $104, 749, 886, 000
American Stock Exchange. .- ._.__._.__.. 72 809, 360, 000
All other exchanges exclusively_..__________ 26 113, 281, 000
Total bonds. _______._____._ [ 1,122 105, 672, 527, 000
Total stocks and bonds_ ... ____________ 4,129 344, 504, 530, 000

The New York Stock Exchange and American Stock Exchange
figures are as reported by those exchanges. There is no duplication of
issues between them. ' The figures for all other exchanges are for the
net number of issues appearing only on such exchanges, excluding the
many issues on them which are also traded on one or the other New
York exchange. The number of issues as shown includes a few which

. are not quoted by reason of suspens1on or because no transactlons
have occurred. :
406617—57——8
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The bonds on the New York Stock Exchange include United States
Government and New York State and City i issues with an aggregate
market value of $80,633,100,000.

The stocks quoted may be divided into categories as follows, with
market value as of December 31, 1955, in millions of dollars:

Preferred stock Common stock
Issues Values Issues Values
Listed on registered exchanges._....: ... __ .. ___.._.__._._ 595 $9,351.3 2,024 | $200,149.4
Unlisted on all exchanges_._. ... ___ . _____.______..__.... 52 599.4 234 19,314.5
Listed on exempted exchanges s _..__._.____ ... ____....___. 12 16.2 59 401.3
Total StOCKS . oo oo e 658 |  9,066.8 2,817 228, 865. 2

s Excluding issues also traded on‘registered exchanges.

The market value of all stocks on the New York Stock Exchange on
June 30, 1956, was $218,579,190,000. It-is estimated that, as of such
date, the market value of all stocks on all exchanges was about $250
bﬂllon

Market values of all stocks admitted to tradlng on the stock ex-
changes in billions of dollars at the close of each calendar year since
1948 have been computed as follows:

New York American All other Total
Dee. 31 Stock Stock exchanges value
- Exchange Exchange

1048 Ll $67.0 $11.9 $3.0 $81.9
1949, 76.3 12.2 3.1 91.6
1950, e _— 93.8 13.9 3.3 111.0
1951__ - 109. 5 16.5 3.2 129.2
1952 120. 56 16.9 3.1 140. 6
. 117.3 15.3 2.8 135.4
1954 . 169.1 22.1 3.6 194.8
S O 207.7 |, 27.1 4.0 238.8

New York Stock Exchange reported a previous high market value of
$89.7 billion in September 1929 and a low of $15.6 billion in July 1932.

The number of shares of stock admitted to trading on the exchanges
" was approximately 5,476,000,000 as of December 31, 1955, including
152,300,000 preferred and 5,323,700,000 common. Of the total, ap-
proximately 5,000,000,000 shares were listed on registered exchanges,
including 142 600 000 preferred and 4,866,000,000 common shares

€omparative Over-the-Counter Statistics

There are no overall statistics with respect to over-the-counter
securities comparable to those available from the exchanges. Cer-
tain data can be derived from registrations and other filings with
the Commission under the Acts which it administers. For example,
357 issuers with about $13 billion assets registered under the Invest-
ment Company Act of 1940 have exclusively over-the-counter mar-



TWENTY-SECOND ANNUAL REPORT 93

kets for their securities.” 971 additional issuers reporting pursuant
to section 15 (d) of the Securities Exchange Act of 1934 had stocks
exclusively in over-the-counter markets with an aggregate value of
over $17 billion-as of December 31, 1955.

Recent studies have furnished increasing evidence as to the rela-
tive size of the over-the-counter market. With respect to bonds,
the over-the-counter market is undoubtedly larger than the exchange
market, since the principal market for bonds of the United States
Government, States and municipalities and for high-grade corporate
bonds is over the counter. With regard to stocks, there are many
thousands which -are quoted over the counter. The smaller issues
among these, however, shade rapidly into substantially or completely-
privately owned issues with respect to which public bids and offers
are rarely available. The studies conducted by the Wharton School
of the University of Pennsylvania ? indicate that during the period-
covered only 3.2 percent of the aggregate value of transactions over
the counter in outstanding common stock was in issues with a mar-
ket value of less than $1,000,000 and. that only 5.1 percent of such
value was in issues with 500 or less stockholders.® A study by the
New York Stock Exchange * included stocks owned by at least. 300
stockholders and finds 3,723 issues with 2,540,000,000 shares over
the counter compared with 2,956 issues with 5,372,000,000 shares on
exchanges. It also states that the number of holders of record of
these over-the-counter stocks is 8,671,000 against 22,567,000 for the
stocks on the exchanges. These figures as to holders of record are
duplicated, each holder of record being counted once for each issue
he owns. The number of domestic individual holders of 6,679 stocks
covered by the study after elimination of duplication is stated to be
about 8,630,000. The New York Stock Exchange study in addition
concludes that 8 of 10 shareholders own stock listed on that Exchange.

The Wharton School study indicates that the dollar volume of
transactions in outstanding stocks over the counter is only a moder-
ate fraction of the total volume of transactions, including those on
stock exchanges.® One of the larger investment firms, which has
well over 100 offices scattered throughout the country, has for years
constantly reported that less than one-quarter of its income from the
securities business is derived from unlisted securities, retail sales,
and underwriting.® The report of the Commission with respect to
S.2054,. referred to under ‘Legislative Matters” in this Annual

2 Studies on the Over-the-Counter Market conducted by the Securities Research Unit of the Wharton
School, University of Pennsylvania.

3 Characteristics of Transactions on Over-the-Counter Markets, University cf Pennsylvania Press, 1953,
tables 3and 4. .

¢« Who Owns American Business? 1956 Census cf Shareowners, New York Stock Exchange, 1956.

8 Activity- on Over-the-Counter Markets, University of Pennsylvania Press, 1951. Character and
Extont of Over-the Counter Markets, University of Pennsylvania Press 1952,

¢ Merrill Lynch, Plerce, Fenner & Beane, Annual Reports 1944 et seq.
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Report, indicates that there were about 1,200 domestic corporations
(excluding insurance companies, investment companies, and banks)
which appeared to have $2 million or more of assets and 750 or more
stockholders and whose securities were traded in the over-the-counter
market or admitted to unlisted and unregistered trading on-exchanges.
About 500 corporations would be added to this group if the test as to
the number of stockholders was reduced to 300.

It thus- appears from these studies that the exchange market for
stocks is larger in terms of the number of shareholders and volume
of trading and that, although there are many more stock issues in
the over-the-counter market, the bulk of activity and of public stock-
holder interest is concentrated in larger issues, the number of which
probably does not exceed the number of issues on exchanges.

The National Quotation Bureau reports about 20,000 stocks carry-
ing over-the-counter quotations in its October 1956 Summary, which
is a cumulative record extending over a period of years. This Bureau’s
daily quotation sheets carry about 6,000 stocks.. About 10 percent
of the stocks shown are listed on domestic or Canadian stock exchanges.
The Commission estimates that there are about 3,500 domestic issuers
with 300 or more stockholders each, whose stocks are traded only
over the counter and which had an aggregate market value of around
$45 billion on December 31, 1955, these figures being exclusive of
issuers registered under the Investment Company Act of 1940.

DELISTING OF SECURITIES FROM EXCHANGES .

During the fiscal year ending June 30, 1956, the Commiission
granted 12 applications filed by exchanges or issuers to remove securi-
ties from exchange listing and registration pursuant to section 12 (d)
of the Exchange Act. The applications included 6 by exchanges
covering 8 stocks and 6 by issuers covering 6 stocks. The applications
by exchanges were with respect to 2 stocks where shares and holders
were stated to be insufficient for further exchange trading, 5 where a
merger, sale of assets or liquidation was involved and 1 where the
listing and registration was transferred to another exchange. The
applications by issuers were with respect to 4 stocks which remained
listed and registered on other exchanges and 2 which were stated to
have insufficient shares and holders for further exchange trading.
At the close of the fiscal year, 5 applications were pending, of which
3 were made pursuant to a policy adopted by the New York Stock
Exchange that it will consider delisting a common stock where the
size of a company has been reduced to below $2,000,000 in net tangible
assets or aggregate market value of the common stock and the average
net earnings after taxes for the last.three years is below $200,000.
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This policy of the New York Stock Exchange reflects an attempt to
make ‘more congruent the standards for original listings and the
standards for continuance and maintenance of listing.

Under section 12 (d) of the Exchange Act if the Commission finds
that an exchange seeking to remove a security from listing and
registration has complied with its own rules the Commission may
not deny such an application but is limited to imposing such terms as
it may find necessary for the protection of investors. In two recent
delisting cases filed by the New York Stock Exchange, Atlas Tack
Corp. and Exchange Buffet Corp.,” hearings were held to determine
whether exchange rules had been complied with and whether any
terms should be imposed for the protection of investors. The Com-
mission found that there had been compliance with exchange rules
and that the delisting applications should be granted without the
imposition of any terms or conditions. -

'UNLISTED TRADING PRIVILEGES ON EXCHANGES
Volume of Unlisted Trading in Stocks on Exchanges

Under the provisions of section 12 (f) of the Act, the Commission
may approve an application by a national securities exchange to admit
a security to unlisted trading privileges even though the issuer has
not agreed to list the security on the particular exchange. Section
12 (f) provides for three categories of unlisted trading privileges.
Clause (1) securities are the residue of those admitted to unlisted
trading privileges prior to March 1, 1934, Clause (2) securities are
those admitted to unlisted trading privileges following their full listing
and registration on another national securities exchange. Clause (3)
securities are those admitted to unlisted trading privileges conditioned
upon the availability of information substantially equivalent to that
filed in the case of listed issues. Securitics admitted to unlisted
trading privileges consist primarily of issues listed on other exchanges
and the residue of issues which were already admitted to unlisted
trading privileges when the statute was enacted.

The reported volume of shares traded on an unlisted basis on the
stock exchanges during the calendar year 1955 included approximately
37.9 million shares in stocks admitted to unlisted trading only and 33.9
million shares in stocks listed and registered on exchanges other than
those where the unlisted trading occurred. These amounts were
respectively about 3.1. and 2.8 percent of the total share volume
reported on all exchanges. Appendix table 8 shows the distribution
of share volumes ‘among the various categorles of unlisted trading
privileges on exchanges.

1 Securities Exchange Act Release No. 5359, (September 4,71956. ) .



96 SECURITIES AND EXCHANGE COMMISSION

Applications for Unlisted Trading Privileges .

Pursuant to apphcablons filed by the exchanges with respect to
stocks listed on other exchanges, unlisted trading privileges were
extended during the year to June 30, 1956, as follows:

Number

Stock exchange: - * " . of stocks
Boston. _ . e - 18
Cineinnati_____________ oo e 1
Los Angeles_ ... 33
Midwest..___ ... R e .12
Philadelphia-Baltimore.. . _ . __ . ______ L _______ 12
San Francisco. ___ ... I 0 46
Total . _ _ o __ e 120

The Commission’s rule X-12F-2 provides that when a security
admitted to unlisted trading privileges is changed in certain minor
respects it shall be deemed to be the security previously admitted to
unlisted trading privileges, and if it is changed in other respects the
exchange may file an application requesting the Commission to
determine that notwithstanding such change the security is substan-
tially equivalent to the security theretofore admitted to unlisted
trading privileges. During the year to June 30, 1956, the Commission
granted 2 applications by the American Stock Exchange and 1 by the

New Orleans Stock Exchange for a determination that changed

securities were the substantial equivalent of the securities previously
admitted to unlisted trading privileges. Two bond issues and two
stock -issues were involved. : ’

BLOCK DISTRIBUTIONS REPORTED BY EXCHANGES

Rule X—lOB—u, in _substance, prohibits any person participating
or interested in the distribution of a security from paying any other
person for soliciting or inducing a third person to buy the security
on a national securities exchange. This rule is an antimanipulative
rule adopted under section 10 (b) of the Act which makes it unlawful
for any person to use any manipulative or deceptive device or con-
trivance in contravention of Commission rules prescribed in the

" public interest or for the protection of investors. Paragraph (d)

of the rule provides an exemption from its prohibitions where com-
pensation is paid pursuant to the terms of a plan, filed by -a national
securities exchange and declared effective by the Commission, author-
izing the payment of such compensation in connection’ mtb the
distribution.

At the present time two types of plans are-in effect. to permlt a
block of securities to be distributed through the facilities of a national
securities exchange when it has been determined that the regular
market on the. floor of the exchange cannot absorb the particular
block within a reasonable time and at a reasonable price or prices.
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These plans have been designated the ‘“Special Offering Plan,” essen-
tially a fixed price offering based on the market price, and the.“Ex-
change Distribution Plan,” which is & distribution “at the market.”
Both plans contemplate that orders will be solicited off the floor but
executed on the floor. Each of such plans contains certain anti-
.manipulative controls and requires specified disclosures concernmg
the distribution to be made to prospective purchasers.

In addition to these two methods of distributing large blocks of

securities on national securities exchanges, a third method is com-
monly employed whereby blocks of listed securities may be distributed
to the public over the counter. This method is commonly referred
to as a ‘“‘Secondary Distribution” and such a distribution usually
takes place after the close of exchange trading. It is generally the
practice of exchanges to require members to obtain the approval of
_the exchange before participating in such secondary distributions.
. More complete details concerning these three types of plans are
contained in previous-annual reports of this Commission (see e. g.,
pp. 29-30 of the 20th Annual Report). The following table shows
.the number and dollar volume of special offerings and exchange
distributions reported by the exchanges having such plans in- effect,
.as .well as similar figures for secondary distributions which exchanges
have approved ‘for member participation and reported to the
Cominission.-

Total sales—12 months ended Dec. 31, 1955 °

Number | Sharesin Shares Value
made original sold (thousands
offer i of dollars)
speclal oﬂermgs ........................................ 9 182,215 161, 850 7,223
Exchange distributions______._._.____ . ____________.__. 19 306, 236 258, 348 10, 211
Secondary distributions..___._._.__.______.___________. 116 | 6,698,783 | 6,756, 767 344, 871

(-3

Months Ended June 30, 1956 o

'Special offerings. .. ... oo il 5 ’ 113, 980 102, 503 2,625
.Exchange distributions._____ 10 106, 701 93, 831 2,161

Secondary distributions 61 | 5,468,266 | 5, 475; 587 293, 835

= Detalls of these distributions appear in the Commission’s monthly Statistical Bulletin,

MANIPULATION AND STABILIZATION -
Mampulatnon

The Exchange Act describes and prohibits certain forms of manipu-
lative activity in securities registered on a national securities exchange.
The prohibited activities include wash sales and matched orders, if
effected for the purpose of creating a false or misleading appearance
of trading activity or with respect to the market for any such security;
a-series of transactions in which the price of such security is raised
or depressed, or in which the appearance of active trading is created,
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for the purpose of inducing purchases or sales by others; circulation
by a broker, dealer, seller, or buyer, or by a person who receives
consideration from a broker, dealer,.seller, or buyer, of information
concerning market operations conducted for a rise or a decline; and
the making of material false and misleading statements by brokers,
. dealers, sellers, or buyers, or the omission of material information
regarding securities for the purpose of inducing purchases or sales.
The Act also empowers the Commission to adopt rules and regula-
tions to define and prohibit the use of these and other forms of manip-
ulative activity in securities whether or not such securities are regis-
tered on an exchange or traded over the counter.

The Commission’s market surveillance staff in our D1v1s1on of
Trading and Exchanges in Washington and in our New York Regional
Office and other field offices observes the ticker-tape quotations of the
New York Stock Exchange and the American Stock Exchange.
securities, the sales and quotation sheets of the various regional
exchanges, and the bid and asked prices published by the National
Daily Quotation Service for about 6,000 unlisted securities to see if
there are any unusual or unexplained price variations or market
activity. The financial newsticker, leading newspapers; and various
financial publications and statistical services are also closely followed.

When unusual or unexplained market activity in a security is
observed, all known information regarding the security is evaluated
and a decision made as to the necessity for an investigation. Most
investigations are not made public so that no unfair reflection will
be cast on any persons or securities and the trading markets will not
be upset. These investigations, which are conducted by the Com-
mission’s regional offices, take two forms. A preliminary investiga-
tion or “quiz” is designed rapidly to discover evidence of unlawful
activity. If no violations are found, the preliminary investigation
is closed. If it appears that more intensive investigation is necessary,
a formal order of investigation, which carries with it the right to
issue subpenas and to take testimony under oath, is issued by the
Commission. If violations are discovered, the Commission may
suspend or revoke the registration of a broker-dealer or it may expel
him from the National Association of Securities Dealers. Similarly,
a member of a national securities exchange may be suspended or
expelled from the exchange. The Commission may also seek an
injunction against any person violating the Act and it may recom-
mend to the Department of Justice that any person violating the
Act be criminally prosecuted. In some cases, where State action
seems likely to bring quick results in preventing fraud or where
Federal jurisdiction may be doubtful, the information obtained may
be referred to State agencies for State injunction or criminal prosecu-
tion.
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The following table shows the number of quizzes and formal investi-
gations initiated in 1956, the number closed or completed during the
same period, and the number pending at the ending of the fiscal year:

Trading investigalions

Formal

Quizzes investi-

gations

T

Pending June 30, 1965_ . - 107 9
Inittated during iscal year.. : 69 1
Total R 176 10
Closed or completed during fiscal year. 74 3
Changed to formal during fiscal year - ) I
Adjustment o__ . R T
Total - i 76 o3
Pending at end of fiscal year. - S~ ~ 100 7

¢ Twolquizzes were_combined’as;l’case during year.

When securities are to be offered to the public their markets are
watched very closely to make sure that the price is not artificially
raised prior to or during the distribution. Eight hundred and thirty-
three registered offerings having a dollar value of $13,095,000,000
and 1,478 offerings exempt under section 3 (b) of the Securities Act,
having a value of about $277,000,000 were so observed during the
fiscal year. About 300 other small offerings, such as secondary
distributions.and distributions of securities under special plans filed
by the exchanges, were also checked and many were kept under
special observation for considerable lengths of time.

Stabilization involves open-market purchases of sccurities to pre-
vent or retard a decline in the market price in-order to facilitate a
distribution. It is permitted by the Exchange Act subject to the
restrictions provided by the Commission’s rules. These rules are
designed to confine stabilizing activity to that necessary for purposes
of the distribution, to require proper disclosure and to prevent un-
lawful manipulation.

During 1956 stabilizing was eﬂ'ected in connection with stock
offerings aggregating 32,174,925 shares having an aggregate public
offering price of $1,124,596,781. Bond issues having a total offering
price of $208,222,619 were also stabilized. To accomplish this,
678,122 shares of stock were purchased in stabilizing transactions
at a cost of $18,488,813 and bonds costing $4,881,171 were also bought.
In connection with these stabilizing transactions more than 8,900
stabilizing reports which show purchases and sales of securities
effected by persons conducting- the distribution were received and
examined during the fiscal year.

In order more closely to police stabilizing activities, the Commis-
sion revised the rule requiring the filing of stabilizing reports_ effective

\
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July 1, 1956.! ' Hitherto such reports were required only when regis-
tered offerings were stabilized. The present rule requires reports
not only on registered offerings, but also offerings exempt from regis-
tration under section 3 (b) of the Securities Act and any other offering
having a value of at least $300,000. While these revisions were
being made, the stabilizing report form was simplified, also effective
July 1, 1956.2 Hereafter only the managing underwriter must file
daily reports. Other members of the syndicate may file a summary
report after stabilizing is discontinued. In addition, many trans-
actions at the same price level may be “bunched’” and only certain
key transactions need be timed. The changes will continue to give
the investor adequate protection, but they will greatly relieve the
reporting burden on the securities industry. It is felt that in spite
of the greater area to be covered,-the number of reports necessary to
be filed with the Commission will be reduced by about a half.

INSIDERS’ SECURITY TRANSACTIONS AND HOLDINGS

* Every person who owns more than 10 percent of any class of equity
security which is listed on'a national securities exchange, or who is an
officer or director of the issuer of any such security, is required by
section 16 (a) of the Securities Exchange Act of 1934 to file with the
Commission and the exchange a report disclosing his ownership of each
class of the issuer’s equity securities and an additional report for each
month in which any subsequent change in his ownership occurs, setting
forth information as to the transactions involved. Officers and
directors of registered public utility holding companies and officers,
directors and 10 percent stockholders of registered closed-end invest-
ment companies are subject to similar requirements under section 17
(a) of the Public Utility Holding Company Act and section 30 (f)
of the Investment Company Act.

. These reports are available for public inspection at the Commission’s

office and at the exchanges. In order to make the information con-
tained therein more readily available to interested persons throughout
the country it -is summarized and published in the Commission’s
monthly “Official Summary of Security Transactions and Holdings,”
which is distributed on a subscription basis by the Government Print-
. ing Office. The widespread public interest in transactions reported
by insiders is evidenced by the fact that the circulation of this publica-
tion exceeds 4,000 copies a month. '

The number of reports filed continues an upward trend, 32,001 dur-
ing the 1956 fiscal year, as compared with 28,975 during the 1955
fiscal year, 23,199 during the 1954 fiscal year, and 22,333 during
the 1953 fiscal year. The following tabulation shows details con-
cerning the reports filed during the 1956 fiscal year.

1 8ecurities Exchange Act release No. 5300.
2 Supra.
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Number of ownership reports of officers, direclors, principal_securily holders, and
certain other affiliated persons filed during the fiscal year. ended June 30, 1956

- Description of report Original | Amended Total"
B repoyts . rgports .

‘

Securities Exchange Act of 1934: 1
Form

- 25,460 667 | 27,127
Form 5..._ e e 945 2 947
Form 6._ 0.7 S 2,960 o| 2902
Total._.__. ———- U 29, 326 1,678 31,003
Public Utility Holding Company Act of 1935: 3 )
Form U-17-1 . . e 27 "2
Form U-17-2.... ; 202 | =
Total - -, 319 ., 3 322
Investment Company Act of 1940: 3 N
Form N-30F-1 z ; 260 |- 260
Form N-30F-2 414 i 2 416
Total N 674 -2 676
Grand total 30, 318 1,683 32, 001

1 Form 4 is used to report changes in ownership; Form 5 to report ownership at the time an equity security
of an Issuer ig first 1isted and registered on a national securities exchange; and Form 6 to report ownership
of persons who subsequently become officers, directors or principal stockholders of the issuer.

2 Form U-17-1 is used for initial reports and Form U-17-2 for reports of changes of ownership. ,

3 Form N-30F-1 is used for initial reports and Form N-30F-2 for reports of changes of ownership,

Recovery of Short Swing Trading Profits by or on Behalf of Issuer

For the purpose of preventing the unfair use of information which
may have been obtained by an officer, director or 10-percent stock-
holder by reason of his relationship to his company, sections 16 (b)
of the Securities Exchange Act, 17 (b) of the Public Utility Holding
Company Act, and 30 (f) of the Investment Company ‘Act provide for
the recovery by or on behalf of the issuer of any profit realized by the
officer, director or 10-percent stockholders from certain purchases and
sales, or sales and purchases, of securities of the company within any
period of less than 6 months. The Commission is not charged with
the enforcement of the civil remedies created by these provisions, which
are matters for determination by the courts in actions brought by the
proper parties. T
’ REGULATION OF PROXIES

Scope of Proxy Regulation .

~ The scope and character of the Commission’s regulation of the solici-
tation of proxies—written authority from a shareholder to another to
act in the shareholder’s place—is more fully described in this report
under “Revision of Forms, Rules, and Regulations” at page 33.
Under sections 14 (a) of the Securities Exchange Act, 12 (e) of the
Public Utility Holding Company Act of 1935, and 20 (a) of the In-
vestment Company Act of 1940 the Commission has adopted Regula-
tion X-14 requiring the disclosure of pertinent information in con-
nection with the solicitation of proxies, consents and authorizations
in respect of securities of companies subject to those statutes. The
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regulation also provides means whereby any security holders so de-
siring may communicate with other security holders when manage-
ment is soliciting proxies, either by arranging for the independent
distribution of their own proxy statements or by including their pro-
posals in the proxy statements sent out by management.

Copies of proposed proxy material must be filed with the Commis-
sion in preliminary form prior to the date of the proposed solicitation.
Where preliminary material fails to meet the prescribed disclosure
standards, the management or other group responsible for its prep-
aration is notified informally and given an opportunity to avoid such
defects in the preparation of the proxy material in the definitive form
in which it may be furnished to stockholders.

Statistics Relating to Proxy Statements

During the 1956 fiscal year 2,016 solicitations were made pursuant
to regulation X-14, of which 1,995 were conducted by management
and 21 by nonmanagement groups. The 1,995 solicitations by man-
agement related to 1,711 companies, more than one solicitation having
been made with respect to some of the companies.

The purpose for which proxies are most often sought is the voting
for nominees for directors. In fiscal 1956 this was an item of business
in 1,705 stockholders’ meetings, while at 288 meetings the election
of directors was not involved. The remaining 23 solicitations, which
did not involve any meeting of stockholders, sought consents or
authorizations from stockholders with respect to certain proposals
other than the election of directors.

In addition to the election of directors, stockholders’ decisions
were sought in the 1956 fiscal year with respect to the followmg types

of matters:
Number

~ . of prozy
. Nature of business other than election of directors f;f%’i}

Mergers, consolidations, acquisition of businesses, purchases and sales

of property, and dissolution of companies_._.____.___________________ 147
Issuance of new securities, modifications of existing securities, and re-

capitalization plans other than mergers and consolidations_____. __ N 459
Employee pension and retirement plans_______.._______________________ 98
Stock option plans (including amendments to existing plans).__.._________ 246 .
Bonus and profit-sharing plans________________________________l____. " 45
Approval of selection by management of independent auditors____=________ 496

Amendments to charters and bylaws and other miscellaneous matters._____ 361
Stockholders’ Proposals ’

One of the most important provisions of the proxy rules is the
principle adopted by the Commission as early as 1939 and codified
in the rules in 1942 (now rule X-14A-8) by which a qualified security
holder may require the management of a company to include in the
management’s proxy soliciting material a proposal which he desires



TWENTY-SECOND ANNUAL REPORT 103

to submit to a vote of his fellow security holders. As revised over
the years, the rule provides that, if the management opposes the
proposal, it must, at the request of the security holder, include in
the proxy statement the name and address of the security holder and
a statement of the security holder in not more than 100 words in
support of the proposal. The rule also requires that the proposal be
submitted to the management a reasonable time before the solicitation
is made and that it be a proper subject for action by the security
holders under the law of the State where the company is incorporated.
It cannot be submitted primarily for the purpose of enforcing a
personal claim or redressing a personal grievance against the com-
pany or its management or for the purpose of promoting general
economie, political, racial, religious, social, or similar causes. In
conformance with State laws, the proposal may not be & recom-
mendation or request that management act with respect to a matter
_relating to the conduct of the ordinary business operations of the
company. The rule also contains provisions to limit the introduction
year after year of proposals which receive little or no support from
other security holders by providing that certain percentages of the
vote must be obtained to require the management to include the
proposal again in its proxy material within certain periods of time.
During the 1956 fiscal year, 19 stockholders of 65 companies sub-
mitted & total of 102 proposals to a vote of security holders in the
management’s proxy soliciting material under rule X-14A-8.
Typical of matters thus submitted to a vote of all security holders
on the initiative of individual stockholders were such proposals as
the following: to restrict the sale of stock to employees; to require
participants in employee stock purchase plans to hold their stock
- for three years; to provide for cumulative voting in the election of
directors; to require the election of all directors; to require the election
of all directors annually; to place a ceiling of $25,000 on pensions to
employees; to require ownership of a certain number of shares of a
company as a qualification for a director; to increase the number of
members on the board of directors of a company; to require that
auditors be elected by the stockholders and be present at the following
annual mecting of the company for questioning by sharcholders; to
furnish all stockholders with a postmeeting report; to resubmit
incentive compensation plans to stockholders’ approval every 5 years
and to make no payment under the plans in any year that common
dividends are passed; and to terminate & company’s stock option plan.
The management of 20 companies omitted from their proxy state-
ments, under the conditions specified in rule X-14A-8, a total of 41
additional stockholder proposals tendered by 26 individual stock-
holders. The reasons why these 41 stockholder proposals were omitted
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from management’s proxy statements are enumerated below with a
parenthetical indication of the number of times each reason was -
operative; the proposal was withdrawn by the stockholder concerned
(6); did not involve a proper subject matter for shareholders’ action
under State law (16); was not-submitted to the management within
the time prescrlbed by the proxy rules (6); proposal gained insufficient
votes at previous meeting (2); involved the conduct of the- ordmary ‘
business operations of the company (6) ; involved a personal grievance
(4); and did not really constitute a proposal within the meaning
of the rule (1):
Ratio of Soliciting to Nonsoliciting Companies

Generally speaking, section 14 (a) and the Commission’s proxy
rules are operative only if a solicitation is in fact made. The statute
and the rules do not in terms compel corporations to solicit proxies if
they do not wish to do so. During the last fiscal year the Commission
was requested by a subcommittee of the Senate Banking and Currency-
Committee to make a report as to whether or not solicitations of prox-
ies in respect of the election of directors of corporations should be
made' mandatory by statute. The Commission has not formulated its
views for presentation to the Congress It expects, however, to do so
before the next session of the Congress. To aid it in making its report
the Commission, among other things, has conducted a special study
to ascertain the proportion of listed companies which solicit proxies
from their security holders. Out of 2,253 companies with securities -
listed and registered on a national securities exchange as of June 30,
1956, 120 were foreign issuers exempt from regulation X-14 under
rule X-3A12-3; and 128 were domestic issuers (including for classifi-
cation purposes Canadian, Cuban, and Philippine issuers) whose
listed securities were nonvotlng Of the remainder, 519 domestic
companies did not solicit proxies for the election of directors during
the 1956 fiscal year, but these included 42 companies which initially
registered voting securities after their 1956 annual meetlngs had been
held, thus, 477 companies that did not solicit proxies for the election
of directors although such companies had voting securities listed and
registei'ed at the time of the annual meeting. The remaining 1,486
(76 percent) domestic companies d1d solicit proxies for the election of
directors. - '
Proxy Contests

As more fully described under the heading “Rewsmn of Forms,
-Rules and Regulations’ in this report at page 33, the Commission has
been- concerned in recent years with the efficiency of its proxy rules
-as applied to proxy contests—struggles between management and
:opposition groups for control of a company by means of obtaining
sufficient proxies from shareholders to elect at least a majority of the
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" .directors. As indicated in the discussion at page 33.of .this report,

during the last fiscal year the Commission extensively revised 'its -
proxy rules in order to obtain important detailed disclosufes for share-
holders in connection with such contests. A feature of the rev1sed
rules is a requirement that each participant in the proxy contest,
existing directors as well as the nominees for directors and the pro-

‘moters of opposition groups, must file with the Commission a detailed

statement (schedule B of the révised proxy rules) covering his back-
ground, business experience, criminal record, if any, participation in
other proxy contests of any corporation, share ownership, and the
sources of funds used to purchase such shares. In addition his pro-
posed position with the company and ‘any other transactions he con-
templated in which the company or its subsidiaries will be involved
must be described. - All of this information must be made: a,vallable,
-to shareholders in the course of the contest.- ,

In 1956 there were 17 companies mvolved in proxy contests; of
which 8 were for control and 9 were for representation on the board
of directors. In these contests 218 individual participants filed the
detailed statements required by schedule 14B. Of the 8 contests for
control, 5 were won by management, 2 were won by the oppos1t10n
a.nd 1 was pending in the courts; while of the 9 proxy contests in'which
opposmon groups were seeklng representation on’ the board, 3 were
won by management, 4 were won by the opposmon and 2 were settled
through negotiation whereby opposition was given a pla,ce on manage-
ment s slate and no opposition solicitation was made. C

H

REGULATION OF BROKER-DEALERS AND e
OVER-THE-COUNTER MARKETS : o

Registration

Section 15 (a) of the Securities Exchange Act of 1934 requ1res
registration of brokers and dealers using the mails or instrumentalities
of interstate commerce to effect transactions in securltles on the over-
the-counter market, except those brokers and dealers whose business
is exclusively intrastate or excluswely in -exempt securities.: The
tabulations below reflect certain statistical date with respect to
registration of brokers and dealers and apphcatlons for such registra-
tion during the fiscal year 1956.

Effective registrations at close of precediné fiscal year_.____. S - L 4 334
Applications pending at close of preceding fiscal year___________________ 49

Applications filed during fiscal year_ . _________________: ________ 764
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Applications denied____ . ... _______.. S : 4
Applications withdrawn _ _ ___ L ...__ 16
Applications cancelled... ...____ e e 0
Registrations withdrawn________ el T 428
Registrations cancelled.._________._ e 40 |
Registrations revoked . _ ____ . ... - ’ 15
Registrations effective at end of year. ... _____ . ________ 4, 591
Applications pending at end.of year._____________ . _________________._ 53
Ot - o o e 5, 147

.Admmls trative Proceednlgs

Under section 15 (b) of the Exchange Act the Commlsswn may
deny registration to a broker-dealer. or revoke such registration only
if it finds such action to be in the public interest and that the applicant
or broker-dealer or any partner, officer, director, or other person di-
rectly or indirectly controlling or. controlled by such broker-dealer,
has been guilty of one or more of 4 specified types of misconduct.
In general, such types of misconduct comprise the willful making of
false or misleading statements in the application and related proceed-
ings, conviction” within 10 years of a crime involving the purchase or
sale of securities or the conduct of the business of a broker-dealer,
injunction by a court from engaging in any practice in connection
with the purchase or sale of securities, or willful violation of the
Federal securities laws or the Commission’s regulations thereunder.
The Commission may not deny to any person the right to register
and engage in business as a broker-dealer in interstate commerce,
absent miseconduct of the specified types enumerated in the Act, and
irrespective of whether such mdwldual has had any experience in the
-brokerage business.’

Statistics of administrative proceedings to deny and revoke registration, to suspend and
expel from membership in a national securities associalion or an exchange

Proceedings pending at start of fiscal year to:

Revoke registration_____ . _______ . _____ .. _____._. e .22
Revoke registration and suspend or expel from NASD or excha.nges_-_ - 10
Deny registration to applicants__._. U 3
Cancel registration. . _ . e emaeao 2
Total proceedings pending----------_______-__T:__> ___________ ‘_-,__ 37
Proceedings instituted during fiscal year to: ) ]

‘ Revoke registration__ . ____ ... 24
Revoke registration and suspend or expel from NASD or exchanges__- .13
Deny registration to applieants__ ... _____ ... .. ______.____

Cancel registration_ ... lf_ .. 1
Total proceedings instituted - - _ . __ . _________.__ 45

Total proceedings current during fiscal year_____________________.__ 82
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..Disposition of proceedings

Proceedings to revoke registration: }
Dismissed on withdrawal of registration__ . ____________________ PSR
+ Dismissed—registration permitted to continue in effect._ ... _________._
Dismissed on cancellation of reglstratlon _______________________ S
Reglstratlon revoked ____________________ e

lelsons

R S S S

Proceedings to revoke registration and suspend or expel from.NASD or
,exchanges:
Registration revoked and firm expelied from \TASD ________ [
Dismissed on withdrawal of registration____ ______________________
Dlsmlssed—reglstratlon and membership permitted to continue in eﬁect
Suspended for a period of time from NASD_______________________:_
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Proceedmgs to deny reglstratlon to applicant:
Reglstratxon denied .. ... Tememooll
"'Dismissed-on withdrawal of application_____ T el - ;

‘

Proceedings to cancel reéistrati()n .
Dismissed upon withdrawal of reglstratxon __________________________
Reglstratlon canceled U DN

Total proceedmgs dlsposed of__e-_____‘__‘ ________ S

laloloo Tolos]

Proceedings pending-at end of fiscal year to:
Revoke registration__________ L __.___..
Revoke registration and suspend or e\pel from NASD or exchanges____
Deny registration to applicants_____________________________._______
Cancel registration___. . ___.___________ O

(3]

| e

2]
-1

Total proceedings pending at end of fiseal year_ . ____.___-__ ______

Total proceedings accounted foro_____ ___ oo memcmmmmeee e . - 82

Ploceedmgs in whlch action was taken during the year mclude the
following: .

In a procecdmg agmnsb Robert Dermot F) ench doing business as
French & Co? the Comimission denied ai apphcatlon for Tegistration
as a broker-dealer after finding that the applicant had effected trans-
actions as a br oker and dealer without, registration, had sold securities
which were not registered under the Sécuritiés Act of 1933, and had
been enjoined from sales of unregistered securities. In addition, the

8 Securities Exchange Act Release No. 5267 (December 28, 1955). N ,
406617—57. 9
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Commission found that the applicant had filed a false and misleading
financial statement in support of his application for registration.

A proceeding against A. M. Kidder & Co.? was based upon violations
of the registration provisions of the Securities' Act in connection with
the sales of the stock of a Canadian corporation. A. M. Kidder & Co.
made offers of rescission to all persons and firms to whom it or one of
its partners in charge of its branch offices had sold shares of the Cana-

“dian corporation’s stock. The Commission decided that it was not
in the public interest to impose any penalty against the registrant,
although it did find that a violation of the registration provisions of
the Securities Act had been committed both by the firm and by one
of its partners. A. M. Kidder & Co. as a result of its offer of rescission
repurchased a total of 206 500 shares at a cost of approximately
$216 500.

‘In another proceeding which was instituted against Haley & Com-
pany, Inc.’® the Commission denied the application for registration,
finding that Haley, its president, sold the applicant’s préferred stock
in violation of the antifraud provisions of the Securities Act of 1933
by representing to purchasers that they would receive dividends of
8 percent, and that Haley had invested money ia the applicant’s stock
while failing to disclose that the applicant corporation was operating
at a deficit, and dividends were paid out of capital, and that Haley
did not in fact contribute cash to the applicant’s capital; that Haley
induced certain of his customers who had purchased the applicant’s
preferred stock to lend him money and to accept his notes, without
disclosing that he was financially unable to repay the notes; as well as
the fact that he intended to have the applicant use the money to re-
purchase its preferred stock from certain other customers; and that
Haley also sold to four customers, all of whom were widows and inex-
perienced in securities matters, stock in a company that d1d no business

~and had no income.

In denial proceedings iastituted against Professional Inzestors, “Ine.!
the Commission found that the applicant had delivered unreglstered
shares of its stock in violation of the Securities Act of 1933, had vio-
lated the antifraud provisions of that Act by publishing and cmculatmg
a magazine article describing certain securities without disclosing the
compensation paid for such article, and had effected securities transac-
tions as a broker aad dealer in the over-the-counter market without
being registered as such. The Commission denied the application for
registration.

The registration of Gabriel Sanders, doing business as Gabriel Secu-
rities,'> was revoked on charges that the registrant had appropriated

¢ Becurities Exchange Act Release No. 5289 (March 21, 1956).
19 Securities Exchange Act Release No. 6304 (April 25, 1956).

11 Sacurities Exchange Act Release No, 5315 (May 25, 1056).
13 Becurities Exchange Act Release No. 5310 (May 11, 1956).
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money and securities to his own use from customers who desired to
purchase other securities. The record of proceedings disclosed that the
registrant obtained from 35 customers a total of approximately $27,000
for the purchase by it of securities aad that the registrant failed to
deliver such securities and appropriated the money for his own use.’
In oae instance a customer turned over to the registrant almost $6,000
in money and securities to pay for other securities which were-to be
purchased by the registrant. The registrant not only failed to deliver
such securities but appropriated the money and the proceeds from the
sale of the customer’s securities.

- The Commission also revoked the registration of four broker-dealers
after proceedings were instituted on findings that the registrants had
been permanently.enjoined from engaging in or continuing certain
conduct and practices in .connection with the purchase and sale of
securities.

The registration of East Coast Securities Corp.® was revoked after
consideration was given to a record which disclosed that the registrant
had been permanently enjoined by the State of New York in an
action based on allegations that the registrant falsely represented in
conaection with the offering of an oil company’s securities that the
oil company had struck a producing gas well, was drilling a second
well, and that most of the.stock had been sold with very little remaining
for the public. There were also allegations that the registrant
falsely represented that members of the stock exchange were in-
terested in acquiring all available shares of that oil company, that
the stock would be listed on one of the exchanges and would double in
price.

The revocation of Kaye Real & Company, Inc.'* was based upon two
injunctions against the firm, one obtained by State authorities in a
New York State court and the other obtained by the Commission
in the United States District Court for the Southern District of
New York. The State court action charged insolvency, failure -to
comply with the Commission’s net. capital rule, and shortage in
‘securities and money due or belonging to customers. The Commis-
sion’s injunctive action was based upon violations of the registration
and fraud provisions of the Securities Act.’”> After the entry of the
revocation order, the registrant appealed to the Circuit Court of
Appeals, which appeal was later dismissed by the court.'®

The injunction against Atlas Securities Corp.'" which the Com-
mission counsidered in its revocation proceedings against that.regis-
trant was issued by a State court of N ew York on a complaint filed

18 Securities Exchange Act Release No. 5198 (July 18, 1955). '
1 Securities Exchange Act Release No, 5226 (September 9, 1955).
15122 Fed. Bupp. 639 (D. C. S. D. N. Y.) (July 1954).
18.C. A. 3. No. 11,762 (May 18, 1956).
17 Securities Exchange Act Release No. 5247 (October 27, 1955),
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by the State allegmg that the registrant engaged in business while
insolvent.

Revocation proceedings agamst Kelleher Securities Corp 18 mvolved
among other things, an injunction issued upon the Commlssmns

“complaint.- The complaint alleged among other things that the
registrant had made false and misleading statements in the sale of
certain securities concerning the identity and ownership of such
securities, the use of the proceeds derived from the sale of such sécuri-
ties, ‘the financial position of the issuer of the securities, and -the
advantages to be gained by canceling purchases of one security which
the registrant was unable to-deliver and investing the proceeds in
another security. Further violations were alleged in the complaint
regarding the sale by the registrant of certain securities at a price
bearing no reasonable relation to prevailing market prices \Vlthout
disclosure of each market prices.

The registration of R. H. Johnson & Co.,”® a partnership, was re-
voked upon a fiading by the Commission, following a lengthy hearing,
that there had been violations of the fraud provisions of the Securities
Act and the Securities Exchange Act. The order also revoked the
registration of R. H. Johnson, Inc., since R. H. Johnson was in con-
trol of both regisirants. The Commission found that Johnson and
five employees were cach the cause of the order of revocation.?® The
firm, formed in 1935, had its principal office in New York with 2
branch offices in Boston and Philadelphia, and about 12 sales officcs.
At times it had over 100 salesmen servicing several thousand accounts.

The customers in whose accounts the transactions forming the basis
for the proceedings took place were uninformed or inexperienced in
securities matters, and generally relied upon the salesman’s advice
with respect to their transactions. The Commission found that the
salesmen used this relationship of trust and confidence té cause an
excessive number of transactions in the accounts, which frequently
involved multiple trading in the same security and switches from
one security to another, evidently motivated by a desire to produce
‘income for themselves, as well as the registrant, without regard to
the customers’ best interests and in violation of a fiduciary duty owed
to’ the customers.. The Commission also found that despite notice
of the fraudulent activities disclosed by the record- of the hearing, the
registrant failed adequately to supervisc the salesmen, thereby permit-
ting the practices to continue over a long period of time. The Com-
mission’s decision was later affirmed by the Court of Appeals for the
‘District of Columbia, and a petition for writ of certiorari to the
Supreme Court was denied.?! :

B Securities Exchange Act Release No. 5268 (Deceriber 27, 1955).
U, 8. D.C.of D, C. No. 2017-55 (Final Judgment May 20, 1955).

B Securities Exchange Act Release No. 5255 (November 16, 1955).
i Citations affirmed 231 F. 2 (d) 523 (April 5, 1956); cert. denied, S. C. Docket 174 (October 1956).
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Financial Statements

Every registered broker-dealer is required by rule X—17A—5 to
file with the Commission during each calendar year a report of financial
condition. During the fiscal year 3,968 such reports were filed.
These reports are analyzed by the staff to make cerfain that the
registrant is in compliance with the net capital requirements pre-
scribed by rule X-15C3-1. If a registrant is found not to be in
compliaace with the rule, and it is consistent with the public interest
to permit him to effect compliance, a limited time is given him for
that purpose. Failure to come into full compliance promptly results
in appropriate action by the Commission. Revocation proceedings
are also brought against any registrant who fails to make the neces-
sary filing. , o , :
Net Capital Rule

As indicated in the 21st Annual Report, page 43, the Comrmssmn
during the last fiscal year revised its net capital rule (rule X-15C3-1)
to increase the safeguards thereby afforded to customers. No broker
or dealer subject to this rule may permit his ““aggregate indebtedness’
to exceed 20 times his ““net capital” as those terms are defined in the
rule. These definitions were revised, -effective May 20, 1955, to in-
crease from 10 to 30 percent ‘the deduction from market value of
common stock forming a part of the capital of a broker or dealer,
which is required to be made in computing his net capital. The
revisions made at that time also included modified. deductions from
market values of bonds and preferred stocks in computing net capital
and revisions with respect to the treatment of certain items in com-
puting aggregate indebtedness. During the cwrrent fiscal year the
rule was further revised to limit the exemption available thereunder.
This revision eliminated the exemption afforded to all brokers and
dealers who did not extend credit to customers or. carry money -or
securities for the account of customers, and substituted an exemption
available only to brokers whose activities are limited to soliciting
subscmptlons on behalf of issuers and who do not hold funds or secu-
rities in connection therewith. The Commission also reviewed the
exemption afforded to members of certain stock exchanges whose rules
impose capital requirements more comprehensive than those of the
Commission’s rule in order to make certain that all such exchanges
had adequate inspection procedures for the enforcement of their rules.
As a result of this review the Boston Stock Exchange, the Los Angeles
Stock Exchange, the Pittsburgh Stock Exchange, and the Salt Lake
Stock Exchange strengthened their enforcement procedures with re-
spect to capital requirements for their members.

The Commission takes prompt action whenever it appéars that any
broker or dealer is not in compliance with this rule. Unless defi-
ciencies are promptly corrected, injunctive action.may be taken or
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revocation proceedings commenced. During this fiscal year' viola-
tions of this rule were alleged in 6 injunctive actions, 3 proceedings
to revoke broker-dealer registrations, and 1 proceedmg to deny such
reglstratlon The injunctive actions arising under this rule are re-
ferred to in ‘this report under the heading, “Litigation Under the
Securities Exchange Act of 1934.” :

Broker-Dealer Inspections

During 1956 the Commission placed increased emphasis upon its
inspection program for registered brokers and dealers. Regular and
periodic inspection of broker-dealers are a vital part of the Commis-
sion’s activities for the protection of investors. The purpose of these
inspections is to obtain compliance with the securities acts and the
rules and regulations promulgated by the Commlssmn and to detect
and prevent violations.

An inspection ordinarily includes, among other items, (1) a deter-
mination of the financial condition of the broker-dealer; (2) review of
pricing practices; (3) review of the treatment of customers’ funds and
securities; and (4) a detérmination whether adequate disclosures are
made to customers. The inspection process also determines whether
the required books and records are adequate and currently maintained;
and whether broker-dealers are conforming with the margin and other
requirements of regulation T, as. prescribed by the Federal Reserve
Board. They also check for “churning,” “switching,” sale of unregis-
tered securities, use of improper sales literature or sales methods, and
other fraudulent practices. These inspections frequently discover
situations which, if not corrected, would result in losses to customers.

The following: table shows the various types of violations disclosed

as. a result of the inspection program: -
Fiacal

' : Type S 1 1966
Financial diffieulties._ __________ _____._____ ... ... 79
Hypothecation rules_ . ____ . ... 25
Unreasonable prices for securities purchases_______________ PR, 189
Regulation T of the Federal Reserve Board_ . o 141
“Seeret Profits’ _ __ R 7
Confirmation and bookkeeping rules_ _ . ___.___ ...t o oo 545
Miscellaneous_ - P - 90

Total indicated violations_______ . _____. 1,076
"Total number of inspections_ _ _ _____________t___________ oo 952

The number of indicated violations found by inspections increased
31 percent in 1956 over 1955. This reflects existing conditions in the
financial markets described in this report under ‘“Enforcement Pro-
gram.” In particular, these conditions have brought a substantial
number of new broker-dealers into the business. Many of these: are
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inexperienced and unfamiliar both with the obligations owed to their
customers and with the rules of the Ceommission and established
practices for the conduct of the business. A more serious problem is
created by those who -enter the business under present conditions
in the hope of making a quick profit, rather than the establishment of a
sound business based.on responsible and ethical dealing. A sub-
stantial number of new brokers and ‘dealers either lacked adequate
financial resources or speculated unwisely, thus impairing their finan-
cial positions and threatening the safety of customers’ funds or
securities entrusted to them. -

During the fiscal year the Commission filed 10 complaints in the
Federal district courts based upon violations discovered in the course
of :-broker-dealer inspections and commenced 7 proceedings to revoke
the registration of brokers-and dealers based upon violations so dis-
covered. In the majority of instances the violations found are not
of a character requiring formal enforcement action but are inadvertent
or the result of a misunderstanding. In every such instance the
broker-dealer is informed of the violations and required to report the
steps he has taken to prevent a repetition. After an appropriate
lapse of time it is the policy of the Commission again to inspect such
brokers to determine whether they have in fact taken adequate
measures to prevent repetition of the violations.

Several times during the course of the year the Commission dis-
patched so-called “task forces” of broker-dealer inspectors to partic-
ular areas where the public interest required a more intensive program
than could be conducted with the manpower available in the particular
area. During the fiscal year a task force of 6 inspectors and 2 attor-
neys conducted such inspections in the Denver Region, a task force of
2 inspectors visited the Hawaiian.Islands, a task force of 2 inspectors
conducted inspections in the Fort Worth Region, and at the end of the
" fiscal year 2-man task forces were at work in the Atlanta Region and
in the State of Pennsylvania. The use of such task forces was neces-
sary in order to cope with specialproblems existing in particular
areas, but it is not a permanent solution of the problem since it tends
to disrupt the inspection program in the areas from which personnel
are dispatched.

During 1956, 952 inspections were made, which is the largest
number since 1941. During the year, however, the number of regis-
tered broker-dealers increased from 4,334 to 4,591 and the number
is continuing to increase, amounting to 4,652 at October 1, 1956. In
response to these conditions the Commission proposes a substantial
increase in the number of broker-dealer inspections to be made in
1957 and in future fiscal years..

In addition to the Commission’s inspection program, the Namonal
Association of Securities Dealers, Inc., and the principal stock ex-
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~ changes also conduct inspections of their members and some of the
States also have inspection programs. Each inspecting agency con-
ducts’ inspections in accordance with its own procedures and with
particular reference to its own regulations and jurisdiction. Con-
sequently, inspections by other agencies are not an adequate substitute
for Commission inspections, since the inspector will not be primarily
concerned with the detection and prevention of violations of the Fed-
eral securities laws and the Commission’s regulations -thereunder.
The Commission and certain other inspecting agencies have, however,
embarked upon a program of coordinating inspection activity for the
purpose of avoiding unnecessary duplication of inspections and to
obtain the widest possible coverage of brokers and dealers. This
seems appropriate in view of the limited number of inspections which
it is -possible for the Commission to make. The program does not
prevent the Commission from inspecting any person recently in-
spected by another agency, and this is done whenever reason therefor
exists, but it has been necessary for the Commission to rely to a con-
siderable degree upon the inspection programs of the major exchanges,
such as the New York Stock Exchange. )

Agencies now participating in the coordinated program include the
New York Stock Exchange, the American Stock Exchange, the Mid-
west Stock Exchange, the Philadelphia-Baltimore Stock Exchange,
the San Francisco Stock Exchange, and the National Association of
Securities Dealers. During the fiscal year, and following discussions
with the Commission’s staff, the Boston and Los Angeles Stock Ex-
changes established regular -field inspection programs and became
participants in the program. During calendar 1955, an aggregate of
2,718 inspections covering 2,228 different firms were reported to
have been made by the participating agencies.

SUPERVISION OF ACTIVITIES OF NATIONAL ASSOCIATION
OF SECURITIES DEALERS, INC.

Section 15A of the Securities Exchange Act of 1934 (‘‘the Maloney
Act”’) provides for the registration with the Commission of national
securities associations. The statute prescribes standards for such
associations. Their rules must be designed to promote just and
equitable principles of trade, to prevent fraudulent and manipulative
acts and practices and to perfect the mechanism of a free and open
market and other requirements must be met. The Commission has
jurisdiction to review disciplinary action by such associations and to
consider all changes in their rules. The National Association of
Securities Dealers, Inc. (NASD) is the only such association registered
under the Act. That Association serves as a medium for self-regulation
by over-the-counter brokers and dealers. Membership in this Asso-
ciation is important to brokers and dealers engaged in oéer-thé-'cbunter/
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activities since, as contemplated by section 15A (1) of the Act, the
rules of the Association prevent members from dealing with non-
members except upon the same terms and at the same prices as-are
accorded the general public.- Accordingly, members may not -accord
the customary dealer’s commissions, discounts, preferentml rates
concessions, or allowances to nonmembers. -

. Membership in the National Association of Securities Dealers Inc
at June 30, 1956, was 3,634. This represented an increase of 284 durmg
the year as a result of 440 admissions to and 156 terminations of
membership. At the same time there were registered with the Na-
tional Association of Securities Dealers, Inc., as registered representa-
tives, 48,566 individuals, including, genelally, all partners, officers,
salesmen traders, and other persons employed by, or associated with,
members in capacities which involve their doing business directly with’
the public. The number. of registered representatives increased bv
7,500 during the fiscal year as a result of :12,317 initial registrations,
3,353 re-registrations and 8,170 ternlmatlons of registrations.

Disciplinary Actions

During the fiscal year the Commlssmn recelved from the NASD
reports of final action in 102 disciplinary proceéedings in which forinal
complaints had- been filed against members alléging violations of
specified provisions of the Association’s Rules of Fair Practice. . Each
‘of-these decisions is considered by the staff, and referred to the appro-
priate regional offices with comments as to whether further independ-
ent attention on the part of the Commission appears warranted. In
most' cases the staff also reviews the complete NASD file in such
matters to determine whether the evidence there available indicates
violations of the Federal securities laws which require enforcement
action by the Commission. In 48 cases complaints were directed solely
against member. firms, while in 54 other cases the complaints inéluded
members and ‘also: 78 Tregistered representatives of such members.
One complaint was. withdrawn prior to determination on the merits
and, after consideration, 16 other complaints were dismissed on find-
ings that alleged violations had not, in fact, occurred. In the remain-
ing 85 cases the corninittees having jurisdiction found violations and
in each of these cases some penalty was imposed on the firm and/or
the registered representatives involved.

In 8 proceedings members were expelled and in 6 proceedlngs
members were suspended for periods ranging from 15 days to 1 year.
In addition, the reglstratlon of 17 registered representatives was
revoked: and 7 other - lepresentatwes were suspended- for periods
ranging from 30'days to 1-year. In 16 cases the only penalty imposed
was censure of the firm or the representative found to have acted
improperly, and 1 case was disposed of by acceptance of a statement

pledging future compliance with the Rules of Fair Practice.
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In 48 of the remaining cases members were fined sums ranging from
$100 to $4,350, and aggregating $32,500, while in other instances
representatives were fined sums ranging from $50 ‘to $1,000, and
aggregating $2,300. In addition to these direct monetary penalties,
costs were assessed on firms or representatives in 55 instances. These
costs ranged from $18.24 to $6,830.11, and aggregated $37,247.57.
Many- decisions involved multiple penaltiés-so that, for example, a
. fine or a suspension, or both, was accompanied by the imposition of
costs.

Commission Review of NASD Disciplinary Actions

" Section 15A (g) of the Act provides that disciplinary actions by the .
NASD are subject to review by the Commission, on its own motion
or'on the application of any aggrieved party. The effectiveness of any
penalty imposed by the Association is stayed pendmg determination
of any matter brought before the Commission for review. One such
petition referred to in an earlier report was pending at the close of the
last fiscal year, and three other petitions were filed .during the year.
Two of these cases were disposed of during the year and two were
pending at the year end.?

The Commission affirmed a decision by the NASD which resulted
in the expulsion from the Association of Mitchell Securities, Inc.®
a Baltimore broker-dealer. The NASD’s District Business Conduct
Committee- found that Mitchell violated the NASD Rules of Fair
Practice by selling securities to customers at prices which were not
fair in view of all relevant circumstances, this being conduct incon-
sistent with just and equitable principles of. trade, and suspended
Mitchell from NASD membership' for. 6 months, imposed a $2,000
fine, and assessed costs of $744.40. Upon appeal by Mitchell to
the NASD Board of Governors,. the latter also found a violation of
the Rules of Fair Practice but concluded that the penalty imposed
by the committee was too lenient and expelled Mitechell from member-
ship. Mitchell thereupon appealed to the Commission, which affirmed
the NASD action and dismissed the appeal.

The NASD'’s action was based on 55 sales of Trans Western Oil
& Gas Co. common stock effected by Mitchell acting as principal,
involving a total of 26,000 shares effected at prices ranging from
75 cents to $1.50 per share, for an aggregate price of $24,950. The
Commission found that in 12 of the transactions the per share price
Mitchell charged its customers exceeded the price paid by Mitchell
for the shares bought by it on the same day from other customers or
dealers by amounts ranging from 31.6 to 75 percent; and in the
remaining 43 transactions the per share price charged the customer
) The two pending cases concerned :petition's filed on behalf of Managed Investment Programs (File

16-1A59) and Lerner & Co. (File 16-1A62).
3 Securities Exchange Act Release No. 5320 (June 6, 1956).
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exceeded the high asked price quoted by other dealers on the dates
of the transactions by amounts ranging from 10 to 59 percent. The
average markup in the 55 transactions was 34.9 percent.

The Commission rejected arguments advanced by Mitchell 'in
support of the validity of its markups; stating that they were clearly
excessive by any reasonable criteria and found, contrary to Mitchell’s
contentions, that it had not performed any .special services in-the
interest of the customers or assumed risks in mamtammg an mventory
which would warrant such large markups.

The Commission also affirmed an NASD dec1s1on agamst thllzps
& :Co., & New York broker-dealer firm and its principal partner,
.Gerald G: Bernheimer.?* The NASD action appealed. from involved
the suspension of the Phillips firm from' NASD membership for 2
years and an assessment against.the firm. of the full costs of the
proceedings. : ‘

According to the Commission’s decision, the: proceedmgs were
initiated by the NASD Business Conduct Comm1ttee on complaints
of three customers to the effect that Bernheimer, knowing their
- limited financial circumstances, urged them to purchase stock of
Quebec Oil Development, Ltd., “on the basis of representatlons as
to future price increases of the stock and a promise, which he sub-
sequently repudlated that he would guarantee them.against loss.”
Although the committee found that the existence of a formal guarantee
against loss had not been established, it concluded that Bernhelmer
had accompanied his solicitations of the complainants with ‘‘e
travagent representations and glowmg promises” which mduced
them to believe that a profit would certainly accrue to them if they
made the purchases, and that he knew that prior sales to their cus-
tomers had depleted their cash reserves so that the purchase of
additional securities he suggested was not suitable on the basis of
their financial situation, The committee censured. the firm, sus-
pended it from membershlp for 1 year, and assessed it with $506.10
costs. On appeal, the NASD Board of Governors ‘suspended the
firm from membership for 2 years and assessed it with full costs of
the proceedings.

Commission Review of Action on. Membership
Section 15A (b) of the Exchange Act and the bylaws of the Na-
-tional Association of the Securities Dealers, Inc., provide that except
" where the Commission approves or directs to the contrary, no broker
~.or dealér may be admitted to, or continued-in, membership if he or
any controlling or controlled person is expelled or is currently under
suspension from such an Association for violation of a rule prohibiting
conduct inconsistent with just and equitable principles of trade or

# Securities Exchange Act Release No. 5204 (Apri] 19, 1956)*
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is subject to an order of the Commission denying or revoking his
broker-dealer registration or was a ‘‘cause’” of any such order of
expulsion, current suspension or denial or revocation. At the be-
ginning of the fiscal year two such cases were pending before the
Commission and during the year three additional cases were brought
before the Commission. One of the cases was disposed of during the
vear and four were pending at the year end.

In the exercising of its authority the Commission approved * an
application for the continuation in membership of a firm while em-
ploying Lowell Niebuhr, who was under a disqualification, having
been expelled by the NASD on findings that Lowell Niebuhr & Co.,
which Niebuhr controlled, had operated with insufficient capital
and otherwise violated various NASD rules. The Commission
had earlier in 1947 approved another member’s continuance in
membership while controlling. Niebuhr. Niebuhr’s association with
that member had terminated and he sought new employment re-
quiring further Commission consideration and approval.

Commission Action on NASD Rules

Section 15A (j) of the Act provides that any change in, or addition
to, the rules of a registered securities association shall be disapproved
by the Commission unless such change or addition appears to the
Commission to be consistent with the requirements for such rules as
contained in subsection 15 A (b) of the Act.

Section 2 of article I of the bylaws of the NASD has operated to
disqualify from membership, or association with a member in a con-
trolling or controlled capacity, persons under any of the disqualifica-
tions set out in 15A (b) (4) of the Act. After adoption by the Board
of Governors, and approval by the membership, three new subsections
were added, effective November 15, 1955, creating barriers to mem-
bership or registration with the Association as registered representa-
tive against persons who are subject to an order canceling or revoking
registration as registered representative with the Association, or with
any stock exchange for conduct contrary to high standards of com-
mercial honor or just and equitable principles of trade or who have
been convieted within the preceding 10 years of a felony or misde-
meanor involving securities transactions or arising out of the conduct
of the business of a broker or dealer or convicted within the preceding
10 years of any felony or misdemeanor which the Association finds
involved embezzlement, fraudulent conversion, misappropriation of
funds, or abuse or misuse of a fiduciary relationship. Jurisdiction for
these restrictions is based on section 15A (b) (3) of the Act. As pro-
vided in section 15A (b), the Commission may be called on to deter-
mine whether it should approve or direct the admission to or con-

25 Securities Exchange Act Release No. 5271,
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tinuahce in Association.'membership of a firm controlling or con-
trolled by a person under one or more of these disqualifications.

. .The Association also adopted, effective June 1, 1956, after.requisite
action by the Board of Governors and the membership, a new section
2 (b) of article I of the bylaws which would require any person seeking
membérship or registration as registered representative in any 1 -of 4.
categories, including & sole proprietor, a general partner, an officer or
any .controlling or controlled person requiring registration as a repre-.
“sentative to meet standards of technical proficiency in, and knowledge
of the securities business. Qualification is achieved either -by a
mininium of 1:yeat’s experience in the business in one of the capacities
specified above or by:passing a written examination as prescrlbed by
the Board of Governors.

. As part. of -this_board: plogmm of cleatlng competency standerds.
for those who.engage in-the securities business, a qualifying examina-
tion was established. The nature and scope of the qualifying examina-
tion is .established by:schedule C, filed by the Association as an
amendment to its registration statement.: The amendment also- pre-
scribes the manner in which the examination shall- be marked, the
passing grade and the times, intervals and places at which it shall. be

" given, and provides that a particular examination shall .consist of
100 questions taken from the master list of 344 questlons included
in the filing. : : :

-.In its consideration of the rules establishing - competency standa,rds
the Commjssion found the proposed restrictions “necessary. and appro-
priate-in the public interest or for the protection of investors and to _
carry out the purposes of the section” (15 A (b) of the Act) and iper-
mitted the rules to become effective. -

“The Association also adopted various other amendments to its rules
during the year here under review which were in the main technical,
or .concerned only. members and not the investing public, or were
designed to.modernize and conform the then existing rules to methods,
practices:and ‘circumstances now existing in the securities industry.:

. LITIGATION UNDER THE SECURITIES EXCHANGE ACT OF 1934
As a protective measure for the public the Commission is authorized
to institute actions in the courts to enjoin broker-dealers and other
persons from engaging in conduct violative of the Securities Exchange
Act of 1934. - Some of the actions brought as a result of such-viola-
‘tions also include vmlatlons of other acts admmlstered by ‘the
Commission.

In 8. E. C. v. Trevor Ourne 2 defendant a register ed broker-dealer,
was permanently enjoined from further violations of the antifraud

% D. Colo. No. 5268 (January 19, 1956).
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provisions of the Securities Act of 1933 and the antifraud provisions
and bookkeeping requirements of the Securities Exchange Act of 1934.
The complaint charged, among other things, that the defendant, in
connection with his acceptance of brokerage orders from customers
for the purchase of securities, falsely represented that he had pur-
chased such securities for their accounts and omitted to. disclose to
the customers the source and amount of certain remuneration which
he had received or expected to receive in connection with those trans-
actions. The defendant consented to the entry of a judgment
against him.

In S. E. C. v. Harold L. Nzelsen domg buszness as Nielsen Inpest-
ment Co., ¥ a preliminary injunction was issued against the defendant
to enjoin further violations of the registration and antifraud provisions
of the Securities Act, the antifraud and bookkeeping provisions of the
Securities Exchange Act and the net capital rule under the latter Act.
The Commission charged the defendant with selling securities while
insolvent without disclosing his financial condition to customers, and
failing to deliver securities pald for by his customers or retm'nmg the
purchase price to them. ;

The Commission obtained injunctions agalnst the defendants in |
S: E. C. v. Glenn Galen Kolb, individually and doing business as Glenn
Kolb & Co.; S8 8 E C v Doxey-Merkley & Co.; William H. Doxey
and Lon Babcock Merkley; ® and S. E. C. v. Robert Dean Langloss,
doing business as R. D. Langlois and Company ® restraining -further
violations of the Commission’s rules -pertaining to required net
" capital. In each case the defendants consented to the issuance of a
permanent injunction.

In 8. E. C. v. National Secumtws Inc., and Robert S. Herman ¥ the
complaint alleged that the defendants had been soliciting and accept-
ing orders for the purchase and sale of securities and had been solicit-
ing and accepting the deposit-of money and securities upon the
representation that the defendant corporation was ready and able to
execute such orders and meet its liabilities when in fact the defendant
corporation had been unable to meet its current liabilities. By con-
sent the defendants were enjoined from further violations of the anti-
fraud provisions of the Securities Exchange Act and of the Commis-
sion’s net capital rules. »

A permanent injunction agamst further violation of the antifraud
provisions of the Securities Exchange Act and the Commission’s
bookkeeping rules was also issued against Daniel M. Sheehan, Jr.;
doing business as Sheehan & Co.3? by cénsent. The Commlssxon 8

.11 D, Idaho No. 3204-8. (November 16, 1955.)
# D, Colo. No. 5220. (December 18, 1955.)
® D. Utah No. O-166-65. (January 13, 1966.)
. %0 D, Utah No, 0-132-55. (December 6, 1955.)

3 D, Utah No. C-120-55. (November 10, 1055.)
8 D, Mass, No. 55-972-M. (October 31, 1955.)
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complaint charged that the defendant has been soliciting and accepting
the deposit of monies and securities from customers-and representing
that he was ready and able to execute orders and make prompt settle-
ment therefor without disclosing that he was unable to meet, his
current liabilitiés. The Commission also charged that the defendant
had not kept current the required books and records relating to his
business as a broker-dealer.

In addition to these actions against broker-dea.lers ‘the Commission
obtained an injunction against William H. Van Loo ® for violations
of the antifraud provisions of the Securities Exchange Act. Defend-
ant obtained a list of registered shareholders of a particular company
by representing that he was in the business of tracing the whereabouts
of security holders whom the issuing companies were unable to con-
tact and sought to acquire the securities from persons named on the
stockholders’ list, or their heirs or beneficiaries, representing that their
shares were worth considerably less than the prevailing market price.
Defendant represented that the securities had a small liquidation
value when the company had never been in the process of liquidation,
and that the deadline for an exchange of the securities for. other
securities had passed when no exchange had ever been authorized or
put into effect. He also misrepresented the amount of stock regis-_
tered in the names of certain deceased persons whose certificates were
lost or destroyed, and caused the names of deceased persons who had
been the registered owners of the securities to be signed on stock’
powers purporting to assign their rights and interests therein to
himself. The defendant consented to the issuance of a permanent
injunction.

Proxy Litigation '

One of the most important cases successfully litigated by the Com-
mission under the Securities and Exchange Act during the past fiscal
year involved enforcement of the Commission’s proxy rules. The
Commission does not attempt to guide, control’ or interfere 'in’ the
strategy employed by part1c1pants in a proxy contest and scrupulously
maintains a neutral position in these contests. However, the Com-
mission does scrutinize objectively and impartially the proxy material
filed with it for the purpose of enforcing the standards of fair and
adequate disclosure to investors which are the primary objectives of
the Federal securities laws. The ob]ectwe of ‘the proxy regulations is
to obtain for investors and stockholders a fair and complete statement
of material facts and to prevent the dissemination to them’ of false
and misleading statements. Where necessary the Commission is au-
thorized by the Act to séek injunctive relief in the Federal courts to
enforce these objectives. A complaint seeking such injunctive relief

" % W, D, Mich. No, 2835 (December 8, 1955).
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was filed by the Commission on August 3, 1955, in the United States
District Court (S. D. N. Y.) against Mitchell May, Jr., Alfred Parry,
Jr., and Wilbur E. Dow, Jr., individually and as members of the
Independent ‘Stockholders Committee of Libby, McNeill & Libby,
charging ‘that the defendants had been soliciting proxies from the
stockholders for the election of directors at the meeting scheduled to
be held on August 17, 1955, in violation of the Commission’s proxy
rules.. The complaint' charged, among other things, that the ‘defend-
ants failed to disclose all the names of persons on whose behalf .the
solicitation was being made and in ‘their representations concerning
the formation and membership of the committee the defendants
failed to state the circumstances leading up to the formation of the
committee and the identity and purpose of the individuals who spon-
sored and underwrote the activities of the committee. The complaint
also alleged that the material sent to stockholders by the: committee
_ was materially false and misleading in that it contained misleading
questions which improperly implied: (1) that the company did not make
full disclosure of its operations to its stockholders, (2) had with-
held a'proper accounting for a portion of the 1954 period and (3)
that the management was guilty of 1mproper mampulatlon or mis-
management of corporate funds.

On August, 15, 1955, Circuit J udge Lumbard,; sitting by demgnatlon
as'a district judge, filed his opinion sustaining our allegations 3 and
on the'following day Judge Lumbard entered a preliminary:injunction
enjoining the defendants from making further solicitations in violation
of the proxy rules and from using the proxies they had obtained, and
ordered postponement of the stockholders’ meeting until September 7,
1955, to permit defendants to solicit new proxies in compliance with
the proxy regulation if they so desired. The defendants, who did not
resolicit, appealed to the United States Court of Appeals for the Second
Circuit and, in connection therewith and prior to the stockholders
meeting, made unsuccessful applications first to Chief Clrcult JudO'e
Clark and then to Supreme Court Justice Harlan for a stay of Judge
Lumbard’s injunctive order.. The meeting was held on September 7,
1955, at which time the management’s slate was elected.

On January 11, 1956, the Court of Appeals for the: Second Circuit
affirmed Judge Lumbard’s- injunctive order.® Fully approving and
adopting the “well-supported findings and conclusions of Judge Lum-
bard,” the Court of Appeals held that the proxy rules were violated by
the use of rhetorical questions in defendant s sohcltmg material Whlch

# S E. C.v. May, et al., 134 F. Supp. 247 (S. D. N. Y. 1955). The complaint also allcged that the defend-

ants (1) had presented s misleading statistical presentation of comparative earnings of the Libby Company
and other food distributing companies and (2) had fatled to disclose a plan to liquidate the company. Judge

Lumbard held (1) that the statistics were a matter of argument and (2) that the evidence on the prehminary .

hearing was insufficient to sustain the liquidation allegation.
# S E. C.v. May, etal., 229 F. 2d 123 (1956).
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were ‘based:on false assumptions and carried the previously stated
falsé 'and misleading implications. . Although these proceedings Wwere
brought under the Commission’s proxy rules in effect prior to the
January 1956 revision,® the.court held also that the provision of. the
proxy rule calling for disclosure of every person on whose behalf the
solicitation was being made required-disclosure.of those persons who
were leading. factors in the committee’s formation and -activities not-
withstanding the fact that they were not technically designated com-
mitteé members.- The revised proxy rules now plainly spell-out this
requirement.”’ The court of appeals rejected as meritless defendants’
attacks upon, the constitutionality of section 14-(a) of the Securities
Exchange Act of 1934 and the Commission’s proxy regulation .there-
under, including the contention that the rules provided for censorship
in‘contravention of defendant’s constitutional guarantee of free speech
’statmg : K .

Appellants argue that'§ 14 (a) ‘of 'the Securities Exchange Act of 1934, 156
U: 8 C:§ 78ni(a), and regulationis adopted .thereunder are unconstitutional as
unauthorized delegations.of legislative power and otherwise; but these contentions
have.no merit. American Power & Light Co. v. 8. E. C., 329 U. 8. 90; Yakus v.
United States, 321 ,U. S. 414. Furthermore, the Commlssmns proxy rules as
apphed elther to management or to insurgent stockholder groups are clearly
authorized by the statute.

The Appellate Court also flatly rejected the argument advanced by
the defendants that because of the apparent similarity of proxy con-
‘tests to political campaigns, the various groups soliciting pr0x1es
should be permitted with comparative unrestraint to engage in-the
same type of “campaign oratory’’ as that of participants in a political
¢ontest: The court in refusing to accept this contention' emphasized
that “‘Congress has clearly entrusted to the Commission the ‘duty of
pfotectihg the investing public against misleading statements made
in the course of a struggle for corporate control.” -Thereafter defend-
ants consented to the entry of a final judgment which made permanent
the p1 ovisions of the prellmmary injunction prevmusly entered. -

Insnde Reportnng thlgatmn

Sectlon 16 (n) requires. that evely stockholdel ownmg more than )
10 percent of the stock of a corporation registered on an ‘exchange and
every officer and dlrector thereof shall report his ownership and the
monthly .changes in that ownership to the Commission and the
exchange In the vast majomty of cases, the requlred reports are
filed promptly On’ the rare occasions when the statutory require-
ment is ﬂagrantly dlsregarded not\Vlthstandmg repeated remmders
‘the Commission is compelled to seek court enforcement. During the
past fiscal year, two such actions were brought. One was against

3 For a discussion of these proxy regulation revisions, see pt III, pp. 33-45.
8 See rule X-14A-11 (b).
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Samuel A. Alesker,®-a director of ABC Vending Corp.; the other was
against William D. Vogel, ® a director of Wisconsin Bankshares Corp.
Both actions are pending.

In 8. E. C: v. East Boston Co.,* the Commission, on July 13, 1955,
secured a summary judgment requmng defendant corporation to ﬁle
annual reports for each of its fiscal years since 1948 with the Boston
Stock Exchange and the Commission, as required by section 13 of the
Securities Exchange Act, no later than November 1, 1955. The
company_thereafter asked the court to extend its time to file the re-
quired reports. The Commission countered with a petition asking
that both defendant and .its officers and- directors be, held in civil
contempt of court. The court agreed with the Commission that the
company was in contempt, but declined so to find as to the officers
and directors. Annual reports for the delinquent years were there-
after filed with the Commission and the Exchange but upon examina-
tion the Commission found them. to be inadequate, misleading and
not in accord with its rules and regulations. The Commission again
petitioned in contempt. On April 5, 1956, upon stipulation, the court
-ordered defendant to pay a fine of $3,000 to the Government as com-
pensatory damages and to file corrected reports within 90-days. The
fine has since been paid and amended reports were ﬁled by June 18,
1956.

Participation as Amicus Curiae -

In Speed v. Transamerica Corp.,** which was pending for decision
at-the close of the fiscal year, the Commission as amicus curiae filed a
memorandum of law on the question of the materiality under rule
X-10B-5 of the failure to disclose the asset value of stock purchased
. by a controlling majority stockholder from minority public stock-
holders and the majority stockholder’s intent to liquidate the com-
pany. The Commission expressed the view that it could not properly
be held, as a matter of law, that a great appreciation in the realizable
asset value of such stock was not in itself a material fact which must
be disclosed under the rule, wholly apart from proof of the controlling
stockholder’s intention at the time of the stock purchases with respect
to the realization of that value. Nondisclosure of a great disparity
between the price offered and the realizable asset value of the stock,
our memorandum stated, is a fact entitled to independent considera-
tion in the determination of materiality. The Commission also ex-
pressed the view that the intent on the part of the controlling stock-
holder to liquidate the corporation, whether or not such intent had
been translated into corporate action at the time of the purchases in
- B E. D, Pa. No. 20465 (April 3, 1056).

¥ E. D. Wise. No. §6-C-89 (June 11, 1956).

4 D, Mass. No. 54-438W (May 24, 1954).
4 C, A. 3, No. 11836 (1956).
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question, was required by the rule to be disclosed to minority share-
holders whose stock was sought. )

In Nash v. J. Arthur Warner & Co., Inc.,2 judgment was entered
for the defendants in a civil action for damages for overtrading or
“churning” of certain customers’ accounts in alleged violation . of
section 17 (a) of the Securities Act and sections 10 (b) and 15.(c). of
the Securities Exchange Act and the Commission’s rules under the
latter sections, The judgment appears to have rested in, large part
on the court’s conclusion of fact that the customers, rather than the
securities firm involved, were responsible for the degree of activity in
the accounts. At the request of the Court the Commission prepared
and filed a brief as amicus curiae on several questions pertaining to the
proper construction of the statutes and rules involved. ‘ -
‘137 F, Supp. 615 (D. Mass. 1955). J. Arthur Warner & Co., Inc., et al. were pre\'lo;lsly convicted asa
result of a Commission investigation of violating the antifraud-provisions of the Securities Act, the Mail -
Fraud and Conspiracy Statutes in connection with the fraudulent overtrading of customers accounts and

also were ei}jo'med from engaging in similar practices. See 21st x’i.nnua] Report, p. 109.
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