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~UAL 

TRUST INDENTURE ACT OF 1939 

This manual contains a sunm~ry of administrative interpretations 

under Sections 310 to 318, inclusive of the Trust Indenture Act of 

1939. These s e c t i o n s  o f  the Act c o n t a i n  the  p r o v i s i o n s  r e q u i r e d  to be 

r e f l e c t e d  in  i n d e n t u r e s  f i l e d  f o r  q u a l i f i c a t i o n  under  the  Act .  This  

manual includes the material originally compiled to August I, 1952, and 

has been b rough t  up to da t e  to i n c l u d e  a d m i n i s t r a t i v e  i n t e r p r e t a t i o n s  

and p r o c e e d i n g s  s i n c e  t h a t  d a t e .  

A d e s c r i p t i o n  o f  each  s e c t i o n  o f  the  s t a t u t e  as c o n t a i n e d  in  the 

House r e p o r t  upon the  b i l l  i s  i n c l u d e d  in  t h i s  manual ,  t o g e t h e r  w i t h  a 

d i s c u s s i o n  o f  the  v a r i o u s  problems which have a r i s e n  t h e r e u n d e r .  V a r i a t i o n s  

s u g g e s t e d  in  the  s o - c a l l e d  ' ~ o d e l "  i n d e n t u r e  p u b l i s h e d  by Commerce 

C l e a r i n g H o u s e  have a l s o  been n o t e d .  R e f e r e n c e s  have been i n s e r t e d  to 

j u d i c i a l  and a d m i n i s t r a t i v e  i n t e r p r e t a t i o n s  and p r o c e e d i n g s  r e l a t i n g  to 

the  s e c t i o n s  c o v e r e d ,  and t y p i c a l  d e f i c i e n c i e s  have been appended to 

each s e c t i o n .  

The purpose  o f  t h i s  manual i s  to b r i n g  t o g e t h e r  on a c u r r e n t  

b a s i s  i n f o r m a t i o n  w i t h  r e s p e c t  to the  Act which w i l l  be u s e f u l  to the 

members of the staff engaged in the processing of an application for 

qualification of an indenture. While new problems are always arising 

under indentures in relation to therequirements of the Act and will 

probably continue to arise in the future, it is hoped that the material 

assembled in this manual will ~ an understanding of the treatment 

accorded to problems presented by these sections of the Act and stimulate 

an interest in the examination process. 

Char les  E. Shreve 
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SecC:L, on 310(~a)(~l) and (2.) 

Ellglbili~ 7 "of the ,,Tru_scees 

InsclCucional Trustee 
• i 

$ecCion 310(a) is the flrst provision of the Ace which is required 

Co be  i n c l u d e d  i n  i n d e n c u r e s  qualified Chereunder .  

Paragraph (1) r e q u i r e s  chac aC l e a s e  one t r u s t e e  u n d e r  t h e  i n d e n t u r e  

be a c o r p o r a t i o n  wLCh corporaCe Cruse powers ,  which i s  s u b j e c t  co g o v e r n -  
1_/ 

m e n t a l  s u p e r v i s i o n  o r  e x a m i n a t i o n .  Th i s  crusCee i s  r e f e r r e d  Co as t h e  

"£nsCiCuCional t r u s t e e . "  

Under pa r ag raph  ( 2 ) ,  t he  i n d e n t u r e  muse r e q u i r e  chac such i n s t i t u t i o n a l  

c r u s c e e  have aC a l l  t i m e s  a combined c a p i t a l  and s u r p l u s  o f  a s p e c i f i e d  

m£nimma maounc, noc l e s s  than  $150,000.  I f  t h e  i n d e n t u r e  so p r o v i d e s ,  

however ,  che combined c a p i t a l  and s u r p l u s  sec  f o r t h  i n  Che most r e c e n t  

annual  r e p o r t  o f  c o n d i c i o n  p u b l i s h e d  pursuanc  Co law or  Co t h e  r e q u i r e m e n t s  

of  che s u p e r v £ s i n 8  or  e x a = i n l n g  a u t h o r i t y  wLll  be c o n c l u s i v e  e v i d e n c e  as Co 
2/ 

the  amounC t h e r e o f .  

The i n d e n t u r e  p r o v i s i o n  i n c o r p o r a t i n g  S e c t i o n  310(a) of  t he  AcC shou ld  

c l e a r l y  seC f o r t h  both chac che t r u s t e e  i s  a c o r p o r a t i o n  and Chac £c i s  

a u t h o r i z e d  t o  e x e r c i s e  corporaCe Crust  powers .  A sCaCe~enC such as " i f  

t h e r e  be such a c o r p o r a c i o n  w i l l i n g  and a b l e  co a c c e p t  Che c r u s c e e s h i p  upon 

r e a s o n a b l e  and cus tomary Cerms" shou ld  noc be £nserCed i n  Che i n d e n t u r e  i n  
3/ 

m m  

such form as Co qualify t h e  s t a t u t o r y  r e q u i r e m e n t s .  

IC i s  a l s o  des i rab le  Co impleanenc t h e  r e q u i r e m e n t  of  S e c t i o n  310(a)  

by p r o v i d i n g  f o r  Che r e s i g n a t i o n  o r  removal  of t h e  t r u s t e e  when £C i s  no 

1/ House Report No. 1016, 76ch Cons., lsc Session, p. 46. 
Ide=. 

~/ Cf. C.C.H. Model Indenture,  p. 5, Sec. 5.T2. 
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longer  e l i s t b l e  under the standards o f  Sect ion 310(a) and the appointment 
4/ 

of  an e l i g i b l e  successor. 

A p r o v i s £ o n  o f t e n  found £n tndenCu~ns t8  cha t  a successor t o  t h e  

t r u s t e e  by m e t i e r ,  c o n s o l i d a t i o n  or. t r a n s f e r  o f  a s s e t s ,  s h a l l  be s u c c e s s o r  

t r u s t e e - u n d e r  t h e  i n d e n t u r e  "anyCh£n8 i n  t h e  i n d e n t u r e  t o  t he  c o n t r a r y  

noc , .~chscand£n$."  Z£ lanKuaKe s i m i l a r  Co cha t  quo ted  £s co be r e t a i n e d ,  

1c shou ld  be made c l e a r  Chat t h e  s u c c e s s o r  t r u s t e e  must be e l £ s £ b l e  unde r  
5/ 

Section 310(a).  

IC i s  noC n e c e s s a r y  chac t h e  pove r  t o  e x e r c £ s e  c o r p o r a t e  t r u s t  

pove r s  e x t e n d  Co a l l  o f  t he  a r e a s  £n vl~tch mor tgaged  p r o p e r t y  £s l o c a t e d .  

I t  i s  f o r  t h i s  r e a s o n  chaC p r o v i s i o n  £s made £n t h e  Act f o r  t h e  appo in tmen t  
6/ 

o£ a co - t r us tee .  

In t h e  ca se  of  i s s u e s  by c o ~ a r ~ L o n 8  o ~ a ~ L z e d  unde r  t he  laws o t  and 

dotn8  b u s i n e s s  i n  t h e  Prc~rince o f  Quebec, a s p e c i a l  p roblem has a r i s e n  

under  ch£s secc£on by r e a s o n  o f  p r o v i s i o n s  o f  t h e  laws o f  Chat J u r i s d i c t i o n  

l ~ n i t £ n S  t h e  e x e r c i s e  of  c o r p o r a t e  c r u s t  powers t h e r e i n  on ly  co Crust  

companies  qual£~£ed £n s a i d  P r o v / ~ c e .  No American Crust  company had been 

so q u a l i f i e d  and CanacLtan Counsel  a d v i s e d  cha t  1c was c o n s i d e r e d  u n l i k e l y  

Chat t h e  a u t h o r i t i e s  o f  chac P r o v i n c e  v o u l d  pe rmi t  an American c r u s t  

company co q u a l i f y .  Fu r the rmore ,  iC appea red  chac i t  v o u l d  be u n l a v f u l  

£or t h e  American t r u s t e e  co ho ld  t i t l e  co p r o p e r t y  i n  che P r o v i n c e  o4 

Quebec. 

R l i  I i i I i I I I  i i 

4/ Id .  ac pp. 43 and 44, Sets. 8.18 and 8.19.  
~ /  Id .  ac p. 50, Sec. 8.22.  
~/  L e t t e r  da t ed  September 12, 1939~ to  Wel l s ,  Mar t i n ,  Lane & OffuCt .  
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ZC p r o b a b l y  vas  noc conteanplaced t h a t  t he  c o - t r u s t e e  p r o v i d e d  f o r  by 

S e c t i o n  310 (a ) (3 )  o£ t h e  Act ~ u l d ,  by r e a s o n  og l o c a l  l aws ,  be e x p e c t e d  co 

exercXse  t h e  ma~u f u n c t i o n s  o£ c r u s c e e s h £ p .  On t h e  o t h e r  hand,  t h e  e lLmina -  

Cton o f  a U n i t e d  Sca res  i n s t i t u t i o n a l  t r u s t e e  would depr~ve I n v e s t o r s  o£ a 

spokemnan i n  CI~Ls c o u n t r y  Co p r o t e c t  t h e i r  i n t e r e s t s .  In  t h i s  c o n n e c t i o n ,  

any a t t e m p t  Co spec i£y  powers v h i c h  t h e  American i n s t i t u t i o n L l  t r u s t e e  may 

no t  pe r fo rm by r e a s o n  o f  b e i n s  u n q u a l i f l e d  Co ac t  shou ld  be o p e r a t i v e  on ly  
7/ 

so Ions  as such d i s a b i l i t y  s h o u l d  c o n t i n u e .  

Deft ctancie.a 

I t  shou ld  be s ca r ed  t h a t  t he  t r u s t e e  r i l l  be a c o r p o r a t i o n ,  as r e q u i r e d  
by S e c t i o n  3 1 0 ( a ) ( 1 )  o£ t h e  Ac t .  

The s t a t e m e n t  " i£  t h e r e  be such a c o r p o r a t t o n w i l l i n g  and a b l e  co 
a c c e p t  t h e  t r u s t e e s h i p  on r e a s o n a b l e  and c u s t o m a r y . t e r m s "  i n  the  s e c t i o n  
o£ t h e  ~ndenCure p u r p o r t i n g  t o  / ~ c o r p o r a t e  t he  l a n s u a s e  og S e c t i o n  310 (a ) ,  
(1) and (2) o£ t h e  Act shou ld  be e l t ~ L n a t e d  o r  r e v i s e d  so as Co be 
i n a p p l i c a b l e  co t h e  s t a t u t o r y  requirements. 

IC t s  suSgesced cha t  prowLsion be made i n  t h e  i n~enCure -£o r  the  
r e s i g n a t i o n  o r  r emova l  o £ . a  t r u s t e e  no t  e l i g i b l e  under  S e c c i o n 3 1 0 ( a )  o£ 
t h e  Act and £or  t he  appo in tmen t  o£ a s u c c e s s o r  t r u s t e e .  

The p r o v i s i o n  c h a c a  s u c c e s s o r  to  t h e  t r u s t e e  by merge r ,  c o n s o l i d a t i o n  
o r  Crm2s£er o£ a s s e t s  w i l l  be s u c c e s s o r  t r u s t e e  under  t h e  i n d e n t u r e  "any°  
t h i n g  i n  t he  i n d e n t u r e  co t h e  c o n t r a r y  noc~rLthscand~ng, appea r s  co c o n f l £ c t  
v L t h - S e c t i o n  310(a)  o£ t h e  Act .  The q u o t e d  l ansuage  shou ld  c h e r e g o r e  
e i t h e r  be d e l e t e d  or  £c shou ld  be made c l e a r  Chat such s u c c e s s o r  must be 
e l i g i b l e  unde r  S e c t i o n  3 1 0 ( a ) .  

E x e m p t i o n -  Ca t tneau  Power Co. I F i l e  No. 2-6439 (22-548) 

Gacineau Power Company, a Canadian c o r p o r a t i o n ,  E i l e d  an app l t c ac£on  

unde r  $ e c t ~ m  304(d) o£ t he  Act f o r  exeffi~tion from the  r e q u l r e ~ e n t  o f  

S e c t i o n  310 (a ) (1 )  oE c~e Act chaC £C have an i n s t i t u t i o n a l  t r u s t e e  o r g a n i z e d  

unaer  t he  laws o f  t he  U n i t e d  Sca re s  or  of any S t a t e  or  T e r r i t o r y  o r  of  t he  

7/ 
m 

See m ~ o r e n d a  da t ed  January  23 and Harch 14, 1946, r e  Saguenay Power 
Company, LCdo, F i l e  No. 2-6194 (22 -503 ) .  
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D i s t r i c t  of  Columbia.  The p roposed  i n s t i t u t i o n a l  t r u s t e e  was Royal T rus t  

Company o f  M o n t r e a l ,  which o t h e r w i s e  met t h e  r e q u i r e m e n t s  of  e l i s i b i l £ C y  

and q u a l i f i c a t i o n  unde r  S e c t i o n  310 of  t he  Ac t .  The Cousniss£on by o r d e r  

d a t e d  June 27,  1946, g r a n t e d  t h e  a p p l i c a t i o n .  

The a rguments  made i n  suppor t  of  t h e  a p p l i c a t i o n  i n c l u d e d  t h e  

£ o l l o w i n s :  

1.  An American t r u s t e e  cou ld  noC e x e r c i s e  any powers i n  
Canada where  t he  t r u s t  e s t a t e  and o b l i s o r  were  l o c a t e d .  

2 .  The use  o f  t he  term " t r u s t e e "  where  t h e r e  was no power Co 
a c t  would be m i s l e a d i n s  and mishc p r e j u d i c e  t h e  o b l i g o r ' s  
t i t l e  Co p r o p e r t y  h e l d  under  emphyCeutic  l e a s e s .  

3.  The c o s t  of  p r o v i d i n g  an American t r u s t e e  who cou ld  pe r fo rm 
no u s e f u l  f u n c t i o n  would be a h a r d s h i p .  

4 .  IC would be u n f a i r  co Canadian b o n d h o l d e r s  Co have an 
American t r u s t e e .  

In v iew of  t he  p o s s i b l e  e££ecC o£ an American t r u s t e e  upon t h e  t i t l e  

co mor tgaged  p r o p e r t y  and the  p r o p o s a l  co p r o v i d e  an American pay£ns asenc  

to  m a i n t a i n  b o n d h o l d e r s '  l i s t s  and o t h e r w i s e  a c t  as a r a l l y i n s  p o i n t  f o r  

American t n ~ , e s t o r s ,  t h i s  case  can be d i s c i n s u i s h e d  from Sasuenay Power 
s /  

Company, LCd. 

Exen~c,ion - Fifth,. Avenue H o t e l  Corp .  r F i l e  No. .22"274 

In t h e  case  o f  t he  a p p l i c a t i o n  f o r  q u a l i f i c a t i o n  o£ an i n d e n t u r e  by 

F i f t h  Avenue Hote l  C o r p o r a t i o n .  t he  C o , ~ i s s i o n  on November 4. 1943. &ranted 

an exempt ion  under  S e c t i o n  304 (c ) (1 )  of t h e  Act co pe rmi t  t he  r e t e n t i o n  of 

an i n d i v i d u a l  t r u s t e e  w i t h o u t  t he  a d d l c i o n  of  an i n s t i t u t i o n a l  t r u s t e e .  

Th i s  i n d e n t u r e  was f i l e d  fo r  q u a l i f i c a t i o n  under  t h e  Act f o r  t he  purpose  of  

p e r m i t t i n g  t h e  s o l i c i t a t i o n  of  c o n s e n t s  by bondho lde r s  co the  e x t e n s i o n  of  

a mortgage upon a p p l i c a n t ' s  p r o p e r t i e s .  The morcsase  as o r i g i n a l l y  d r a w n  
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in 1938, under a plan of reorganization approved by the United States 

District Court for the Eastern District of New York, nmned Harold St. L. 

O'Dougherty as sole trustee. The application for exemption was based 

upon the  c o n t e n t i o n  Chat s i n c e  the  i n d e n t u r e  made no p r o v i s i o n  f o r  t h e  

appo in tmen t  o f  an i n s t i t u t i o n a l  c o - t r u s t e e  and the  i n d i v i d u a l  t r u s t e e  was 

removable  by h o l d e r s  of  a m a j o r i t y  o f  o u t s t a n d i n g  bonds ,  the  appo in tment  

o f  such an i n s t i t u t i o n a l  t r u s t e e  would r e q u i r e  the  c o n s e n t  o f  b o n d h o l d e r s  
9/ 
I . B  

w i t h i n  t h e  meanins  of  S e c t i o n  3 0 4 ( c ) ( 1 )  of  t h e  Ac t .  

Exemption - P h i l i p p i n e  Long D i s t a n c e  Te lephone  Company 
r i le  ,No. 2-444  C22-42) . . . . .  

On J~ne 27, 1940, an application was filed by Philippine LOnE 

D i s t a n c e  Telephone  Company unde r  S e c t i o n  304(c)  o f  t h e  Act f o r  exempt ion  

from a l l  o f  i t s  p r o v i s i o n s  i n  c o n n e c t i o n  w i t h  a proposed  $500p000 i s s u e  

of  F i r s t  Mortgage Bonds. The bonds were to  be i s s u e d  under  an i n d e n t u r e  

da t ed  July I, 1938, under which a $1,468,500 previous bond issue was 

outstandlnE (believed to be entirely in the hands Of residents of the 

Philippines). The trustee was Hongkong and Shanghai Banking Corporation, 

a corporation of the British Colony of Hougkong authorized to do business 

i n  t h e  C o ~ n w e a l t h  o f  the  P h i l i p p i n e s .  

The b a s e s  of  the  a p p l i c a t i o n  were b r i e f l y  as  f o l l o w s :  

9/ m 

le 

2. 

e 

4.  D i s p r o p o r t i o n a t e  expense  i n  comply ing  w i t h  Ac t .  

See a l s o  a p p l i c a t i o n  f i l e d  by New J e r s e y  R e a l t y  Company, 
File No. 22-600. 

Difficulties of co~.unicaCion and u n s e t t l e d  conditions. 

Impor tance  to  p r e s e n t  s e c u r i t y  h o l d e r s  of  keep ing  p r e s e n t  
t r u s t e e  and d i f f i c u l t y  i n  f i n d i n g  a n o t h e r .  

Company had no power to  remove the  t r u s t e e .  



The Oou~Lesion a~eed to an e x a c t i o n  from 310(a)(1) o£ the Act so 

as co p e r m i t  • f o r e i g n  t r u s t e e  but  t he  t r u s t e e  s t a t e d  t h a t  £t  was u n - ~ l l -  

i n  K to  s e r v e  unde r  an £nden tu ro  congorm~Lng to  t he  Ac : .  On AuKus~ 14j 

1940~ a f t e r  a h e a r i n $  was h e l d ,  an o r d e r  was e n t e r e d  exempt ing  a p p l i c a n t  

from a l l  o f  ~he p r o v i s i o n s  o f  t h e  Act w i t h  r e s p e c t  t o  such i s s u e ,  s u b j e c t  

to  : he  c o n d i t i o n s  ( a g r e e d  t o  by a p p l i c a n t )  t h a t  t h e  bonds were t o  be 

oEfe red  on ly  £n t h e  P h i l i p p i n e s  and i n  f o r e i g n  c o u n t r i e s  o r  t h e i r  p o s s e s -  

s i o n s ,  and t h a t  f u l l  d i s c l o s u r e  was to  be made i n  the  p r o s p e c t u s  o f  t h e  

r e s p e c t s  i n  which t h e  i n d e n t u r e  d i d  n o t  comply w i t h  t h e  Ac t .  

T h e r e a f t e r ,  on March 25, 1941, when i t  was d i s c o v e r e d  t h a t  c e r t a i n  

o f  t h e  p roposed  p u r c h a s e r s  were American c o r p o r a t i o n s ,  t he  i n d e n t u r e  was 

q u a l i f i e d  unde r  the  Act excep t  as  to  S e c t i o n s  3 1 0 ( a ) ( 1 ) ,  316 (a ) (1 )  and 

317 (a ) (2 )  w i t h  r e s p e c t  to  which  an u n c o n d i t i o n a l  exempt ion  was g r a n t e d  

f o r  t h e  purpose  o f  t he  p roposed  o f f e r i n g .  

Exemption - Trans-Canada Pipe L ines  L i m i t e d  
F ' t le  No. 2-12927 ~22-1989~) 

A p p l i c a t i o n  was f i l e d  unde r  S e c t i o n  304(d) co exempt an i s s u e  of  

$80,000,000 of  s u b o r d i n a t e d  d e b e n t u r e s  to  p e r m i t  a Canadian t r u s t e e  

(Montrea l  T rus t  Company) to  a c t  as s o l e  i n s t i t u t i o n a l  t r u s t e e .  A major  

p a r t  o f  t h e  o f f e r i n g  was to  be made i n  Canada. P r o v i s i o n  was i n c l u d e d  

in  t h e  i n d e n t u r e  whe reby  an AmerLcan i n s t i t u t i o n  would be d e s i g n a t e d  as 

agent  co r e c e i v e  s e r v i c e  f o r  t h e  i n d e n t u r e  t r u s t e e  o f  a l l  pape r s  and 

documents i n  any a c t i o n  a r i s i n g  out  of  t h e  p r o v i s i o n s  o f  t h e  i n d e n t u r e .  

The p i p e  l i n e  was a q u a s i - g o v e r n m e n t a l  operation financed in part 

by the  Goverramnt and t h e  d e s i g n a t i o n  of  t he  i n d e n t u r e  t r u s t e e  had 

p o l i t i c a l  i m p l i c a t i o n s .  An o p i n i o n  o f  Canadian counse l  p o i n t e d  out  t h a t  
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an i n d e n e u r e  t r u s t e e  no t  i n c o r p o r a t e d  o r  l i c e n s e d  i n  Canada or  one of  i t s  

P r o v i n c e s  c o u l d  noe do b u s i n e s s  i n  Canada in  t h a t  c s p a c i t y  w i t h o u t  comply-  

i n g  ~rl~h cez~cain r e g i s t r a t i o n  r e q u i r e m e n t s  on an annua l  b a s i s  and s ubmi t -  

r i n g  to  i n s p e c t i o n s  i n  each  P r o v i n c e  when c a l l e d  upon to  do ao .  The 

o p i n i o n  was e x p r e s s e d  t h a t  £c was p r o b a b l e  t h a t  no U n i t e d  S t a t e s  bank o r  

t r u s t  company would be i n t e r e s t e d  i n  a c t i n g  as  t r u s t e e  u n d e r  t h e s e  

c o n d i t i o n s .  

In  v iew o f  t h e  p r o t e c t i v e  p r o v i s i o n s  i n c l u d e d  i n  t h e  i n d e n t u r e ,  t h e  

c h a r a c t e r  og t h e  i s s u e r ,  t h e  o £ £ e r i n g  and t r u s t e e ,  t h e  l i m i t e d  b e n e £ i t s  
8 

to  be d e r i v e d  from a p p o i n t i n g  an American t r u s t e e ,  and t h e  i n t e r n a t i o n a l  

s i t u a t i o n  i n v o l v e d ,  i t  was recommended t h a t  t h e  Commission g r a n t  t h e  

exempt ion°  An o r d e r  g r a n t i n g  t h e  a p p l i c a t i o n  was e n t e r e d  on J a n u a r y  17, 

1957. 
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s e c t i o n  3Zo(a) (3) 

Co-Trustees 

P a r a c r a p h  (3) w£11 pecncLc Che :ak tns  o f  p rovCs ion  fo= ¢ndiv iduaZ 
10/ 

c o - t r u s t e e s ,  a s  i s  n e c e s s a r y  under  some Scare  l a ~ s . - - "  In  so prov¢dinK,  

iC r e q u i r e s  chac t h e  f i s h e s ,  powers ,  d u t i e s  and o b l i s a C t o n s  of Che 

c ru scee8  s h a l l  be imposed upon and exercised or  pe r fo rmed  b y  t h e  i n s C i -  

Cucion¢l  t r u s t e e  a l o n e  or  J o i n t l y  ~rLCh che co-CrusCee .  E x c e p t i o n  i s  

made where unde r  Che l a w s  o f  a p a z c i c u l a r  J u z ~ s d i c C i o n  Che L n s C i c u c i o n a l  

t rustee sha l l  be incompetent or  unqua l i f i ed  Co ace, i n  vhich case the co- 

t r u s t e e  may a c t  a l o n e .  The p r o p e r  a l l o c a C i o n  of  powers i s  sometimes 

d£fflculC i n  t he  case  of an i s s u e r  hav inS  p r o p e r t i e s  s e c u r i n S  an i s s u e  
11/ 

~ m n  

i n  a J u z ~ L ~ c c i o n  where an American t r u s t e e  i s  noC q u a l i f i e d  Co arC.  

Only ~ d e r  chose  LndenCures ~here  £C a p p e a r s  chaC t h e r e  i s  o r  may 

be a co -Cruscee  need t h i s  p r o v i s i o n  be i n s e r t e d .  The need f o r  Such a 

co -Cruscee  depends upon c h e  l a ~ s  ~f t h e  SCares where t h e  c ruse  powers 

are to be e x e r c i s e d .  

De, f l c l e n c l e . s .  

IC should be made c lear ,  pursuant co Section 310(a)(3) of the Act 
chaC a l l  powers undem the indenture are imposed upon and .my be exercised 
by t h e  £ n s c i c u C i o n a l  t r u s t e e  excep t  unde r  the l lm£ced  excepCions  where 
such t~ueCee i s  " i ncompe ten t  o r  u n q u a l i f i e d "  to a¢¢. 

zo/ 

z l l  

House Repor t  No. 1016, 76ch ConS. ,  l s c  S e s s i o n ,  p .  46.  

See £nde~Cure of Sasuenay Po~er Company, Led., File No. 2-6194 (22-503). 
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Exemption - re  c e r t a i n  German co rpo ra t e  debtors  

Pursuant  to  app l i cac£ons  f£1ed under Sect£on 304(d) of  the  Act,  the  

Coun t s s ion  has pern~Ltted i n d e n t u r e s  secu~-~n8 debt adJust:nent bonds of  

ce r t a£n  German co rpo ra t e  deb to r s  to  p r o v i d e  t h a t  the  mortsaKe 8ecuz~nK 

such bonds be r e s i s t e r t d  i n  f avor  of  the  German c o - t r u s t e e  and t h a t  

c e r t a i n  a c t s  v~Ch r e spec t  to  the  r e l e a s e  of  propez~y,  Lusurance Uolle~sj 

the  r e d u c t i o n  of  t he  r e s£sce red  amount o~ l i e n s  and the  d i s p o s i t i o n  of 

r e l e a s e  moneys be performed on ly  by the  German c o - t r u s t e e .  The e x e r c i s e  

of  these  pomsr8 and d u t i e s  i s  s u b j e c t ,  however, co u l t ~ z a c e  c o n t r o l  by 

the  Amez"lcan i n e t i t u C i o u a l  t r u s t e e  i£  such c o n t r o l  i s  e x e r c i s e d  ~rlchin 

t h i r t y  days a f t e r  n o t i c e  i s  r ece ived  by the  i n s t i t u t i o n a l  t r u s t e e  of the  
l l a /  

proposed a c t s  Co be taken by the  German c o - t r u s t e e .  

i m  I 

l i e /  
m 

i i 

AllsemeiJse ElekC~-£ciCaCs-GesellschafC, F i l e  No. 22-1706, 
Release NO. 81. 

Rudolph RarsCadc Akciengesel lscha£t,  1~11e No. 22-1763, 
Release No. 88. 

EnerE~f.e-Versorguns Schwaben A k t £ e n s e s e l l e c h a f t ,  l~.le No. 22-1764, 
Release  No. 89. 

Rhe in i sch-Wes t fa l£sches  Elektz ' lz iCatsmsrk  A k t i e n s e s e l l s c h a f t ,  
F i l e  No. 22-1785, Release NO. 91. 

Harpener B e r s b a u - A k t £ e n s e u l l s c h a f t ,  F£1e No. 22-1909, 
Release  NO. 98. 

Ber l£ner  E~aft-Und L i the  ( B e w a s ) - A k t £ e n s e x l l s c h a f t ,  
Pi le  No. 22-2096, Release No. 109. 

Elektrowerke Akcienseael lschafc, F i l e  No. 22-2117, 
Release No. 110. 
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In  such cases  t he  debt  a d j u s t m e n t  bonds were Co be i s s u e d  i n  c o n n e c t i o n  

w i t h  t he  German d e b t o r s '  o f f e r  of  s e t t l e m e n t  to  be made pu r suan t  to  t h e  

London Asreemenc on German E x t e r n a l  Debts  of  February  27, 1953. Each of  t h e  

Carman companies  had ouCstand£ug d o l l a r  bonds which had been i n  d e f a u l t  f o r  

many y e a r s .  The London Agreement p r o v i d e d ,  amon S o t h e r  thLugs ,  f o r  t h e  con -  

s e n s u a l  s a t C l e n e n t  o f  f o r e i g n  c u r r e n c y  ( ' i n c l u d i n g  d o l l a r )  o b l i s a t i o n s  o f  

Carman c o r p o r a t e  d e b t o r s  by t h e  r e fund£n$  and e x t e n s i o n  o f  such o b l i g a t i o n s .  

~ l a  £C was noC Contended t h a t  t h e  American £ n s t i t u C i o n a l  t r u s t e e  was 

i n c o m p e t e n t  or  u n q u a l i f i e d  co a c t ,  i t  was c o n t e n d e d  Chat t he  v e a c i n 8  o f  

t i t l e  and r e l a t e d  powers i n  t h e  German co-c ruscem was e s s e n t i a l  co t h e  

o r d e r l y  s e t t l e m e n t  and payment o f  t h e  o b l i g a c i o n ~  s i n c e  t h e  r i g h t s  i n  t he  

s e c u r i t y  o f  both  t h e  h o l d e r s  o f  t he  new bonds and t he  o l d  bonds a r e  r i g h t s  

i n  German p r o p e r t y ,  c r e a t e d  under  Carman morCsage law and Co a l a r s e  e x t e n t  

" dependen t  upon the  i n c e r p r e c a c L o n  o f  t he  German law t~plemenc~ug the  London 

Agreement .  
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sectXon 310(a) (4) 

Ce~ificates of Ynte~est or Participaticu 

Paragrsph  (4) r e q u i r e s  t h a t  in the  case  of  c e r t i f i c a t e s  of  i n t e r e s t  

or  p a r t i c i p a t i o n ,  the  t r u s t e e  has  the  leKal power to e x e r c i s e  the  r i g h t s  
12/ 

of  a ho lde r  o f  the  undezly iu8  s e c u r i t i e s . - - "  

12__/ Rouse Report No. 1016, 76th Cons. ,  1st  s e s s i o n ,  p.  47. 



-9 - 

section 310(b) 

D i s q u a l i f i c a t i o n  of T r u s t e e  

C o n f l i c t s  of  I n t e r e s t  - Genera l  
m .  i m .  

This  s u b s e c t i o n  r e q u i r e s  t h a t  i £  any t r u s t e e  has  o r  a c q u i r e s  any 

c o n f l i c t i n g  i n t e r e s t  as d e f i n e d  t h e r e i n ,  i t  s h a l l ,  w i t h i n  n i n e t y  days a f t e r  

a s c e r t a i n i n K  t h a t  i t  has  such c o n f l i c t i n g  i n t e r e s t ,  e i t h e r  e l i m i n a t e  such 

c o n f l i c t i n g  i n t e r e s t  or  r e s i g n .  Ig t h e  t r u s t e e  f a i l s  to  comply w£th t h i s  

r eq u£ remen t ,  i t  must n o t i f y  t he  b o n d h o l d e r s  o£ t h a t  f a c t  w i t h i n  t e n  days 

a f t e r  t h e  e x p i r a t i o n  of  t h e  90-day p e r i o d .  I f  t he  t r u s t e e  f a i l s  to  comply 

w i t h  t h i s  r e q u i r e m e n t  a f t e r  w r i t t e n  r e q u e s t ,  removal  p r o c e e d i n g s  m a y b e  

i n s t i t u t e d  by any s e c u r i t y  h o l d e r  who has  been a bona f i d e  h o l d e r  of  i n d e n -  

t u r e  s e c u r i t i e s  f o r  a t  l e a s t  s i x  months .  The subseo t£on  t h e n  p r o c e e d s  t o  

s t a t e  what s h a l l  be deemed to  be a c o n f l £ c t i n g  i n t e r e s t .  I f  t h e r e  a r e  ~wo • 

,,r more t r u s t e e s ,  each t r u s t e e  i s  to  be c o n s i d e r e d  s e p a r a t e l y ,  f o r  t he  
13/ 

purposes  o f  t h i s  s u b s e c t i o n .  

I t  w i l l  be n o t e d  t h a t  t he  f i r s t  pa rag raph  o£ S e c t i o n  310(b) r e q u i r e s  

t h a t  t he  r e s i g n a t i o n  o f  a t r u s t e e  h a v i n g  a c o n f l i c t  o f  i n t e r e s t ,  as d e f i n e d ,  

s h a l l  t a k e  e f f e c t  upon t he  a p p o i n ~ - e n t  o f  a s u c c e s s o r  t r u s t e e  and such 

s u c c e s s o r J s  a c c e p t a n c e  of  t he  appo£ntment  and p r o v i s i o n  i s  made f o r  bond-  

h o l d e r s  co p e t i t i o n  a c o u r t  f o r  t he  appo in tmen t  o f  a s u c c e s s o r .  The 

pu rpose  o£ t h i s  l anguage  I s  e v i d e n t l y  to  a s s u r e  t he  c o n t i n u i t y  of  a t r u s t e e  

i n  o f f i c e  and to  p r e v e n t  t h e  " o r p h a n i n g "  of  t he  t r u s t .  However, t h e r e  i s  

n o t h i n g  i n  the  Act ~ p~even t  t h e  t r u s t e e  trom r e s i g n £ n g  o r  be~Lng removed 

1_~3/ House Repor t  No. 1016, 76ch Cong.,  I s t  S e s s i o n ,  p.  47. 
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1._.4.4 / 
f o r  o t h e r  c a u s e s  w i t h o u t  making p r o v i s i o n  f o r  p r e v e n t i n g  a v a c a n c y ,  

e x c e p t  as  o t h e r w i s e  p r o v i d e d  in  S e c t i o n  310 (a ) .  A l so ,  i c  has been t h e  

p r a c t i c e ,  when i n d e n t u r e s  p r o v i d e  f o r  a c o - t r u s t e e  p u r s u a n t  to  S e c t i o n  

310(a)(3) o f  the  Act ,  t o  p r o v i d e  t h a t  the  a p p o i n t m e n t  and removal  of such 

c o - t r u s t e e  may be made by the  company, the  i n s t l c u t l o n a l  t r u s t e e  or  o t h e r -  

w i s e ,  o r  the  c o - t r u s t e e  may r e s i g n  w i t h o u t  p r o v i s i o n  f o r  p r e v e n t i n  S a 

vacancy .  Such c o - t r u s t e e  s h o u l d ,  o f  c o u r s e ,  r e s i g n  or  be s u b j e c t  to  

removal  i f  ha has  a c o n f l i c t i n g  i n t e r e s t  as p r o h i b i t e d  by S e c t i o n  310(b) .  

The c o n f l i C t i n s  i n t e r e s t s  p r o h i b i t e d  by the  s t a t u t e  were c o . o n l y  

r e f e r r e d  to  by r e p r e s e n t a t i v e s  of  the  Commission a t  the  h e a r i n g s  upon the  
1_5/ 

b i l l  as " r u l e s  o f  thumb."  A memorandum accompanying  a l e t t e r  d a t e d  

May l l ,  1939, from Rober t  E. Hea ly ,  A c t i n g  Chairman,  to  Hon. W i l l i a m  P. 

Cole ,  J r . ,  "Chairman o f  the  s u b c o a ~ t C e e  of  the  House Coasni t tee  on I n t e r -  

s t a t e  and F o r e i s n  Comnerce,  s t a t e d  i n  p a r t  as  f o l l o w s :  

" . . . The Comm/ssion r e c o g n i z e s ,  however ,  t h a t  i t  w i l l  be 
i m p r a c t i c a b l e  to  a p p l y  the  ' c a s e  by c a s e '  t r e a t m e n t  to  the  
c o n f l i c t  p rob lem u n d e r  the  p r e s e n t  b i l l ,  d e a l i n s  as i t  does 
wlth various types of indentures and different classes of 
issuers. The Coenlsslon believes t h a t  i t  would be even 
more i m p r a c t i c a b l e ,  u n d e r  the  p r e s e n t  b i l l ,  to  a t t e m p t  to  

1_4/ 

1_5/ 

C . C . H .  'qdodel" i n d e n t u r e ,  p. 44, S e c t i o n  8 .19 ;  l e t t e r  d a t e d  J a n u a r y  4,  
1955, to  F. J .  Woods. 

Statements of William O. Douslas, Senate Hearings p. 58, June 9, 1937, 
and House Hearings on H.R. 10292, pp. 36-37, April 25, 1938; Testimony 
of Edmund Burke, Jr., House Hearings pp. 264-266, April 11, 1939; 
letter dated May 17, 1939, from Robert E. Healy, Acting Chairman, to 
Hon. William P. Cole, Jr. 
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p r o v i d e  f o r  c o n t i n u i n g  J u r i s d i c t i o n  by a governmenta l  agency 
ove r  t h e  c o n f l i c t  problem t h r o u g h o u t  t he  l i f e  of  each i n d e n -  
t u r e  which i s  q u a l i f i e d  under  t h e  b i l l .  The Commission h a s ,  
t h e r e f o r e ,  endor sed  the  p r o p o s a l ,  which i s  embodied i n  
S e c t i o n  310 (b ) ,  to  e s t a b l i s h  r e a s o n a b l e  ' r u l e s  of  thumb' w i t h  
r e s p e c t  to  t he  p o s s e s s i o n  of  c o n f l i c t i n g  i n t e r e s t s  by t he  
t rus tee ,  such ru les  to be po l iced by the t rus tee  i t s e l f  and 
the indenture secur i t y  holders throughout the l i f e  of the 
indenL'ure. 

' The  Commission r e c o s n / z e s ,  o f  c o u r s e ,  t h a t  i n  many ca se s  
t h e s e ~ u l e s  o f  thumb' v i i 1  no t  ou t l aw  t h e  p o s s e s s i o n  by an 
i n d e n t u r e  t r u s t e e  o f  some i n t e r e s t s  wh ich ,  i n  t h e  l i g h t  of  t he  
f a c t s  of  a p a r t i c u l a r  c a s e ,  a r e  i n  f a c t  m a t e r i a l l y  c o n f ! i c t i n g * . . "  

The Commiss ion ,  i n  an e f f o r t  co overcome some o f  t h e  more a p p a r e n t  

inadequacies of these "rules of thumb," has sought to extend their appli- 

c a t i o n .  Thus,  p a r t i c u l a r l y  under  S e c t i o n  310(b ) (1 )  of  t he  Act ,  t h e  terms 

"obl£gor" and "trustee" were for a time construed to  include persons con- 

t r o l l i n g ,  c o n C r o l l e d  by o r  under  common c o n t r o l  with such p e r s o n s .  Sub- 

s e q u e n c l y ,  however ,  che C o ~ , i s s i a n ,  i n  r e c o g n i t i o n  of  t he  i n t e n d e d  r i g i d  

scope of  t h e s e  p r o v i s i o n s ,  decermined  thac  such c o n s c r u c c i o n  should  noc 
16/ 

be f o l l o w e d .  

D e f i c i e n c i e s  

The Cerm "company" is substlcuCed for the term "obligor" in the 
i n d e n t u r e  p r o v i s i o n  p u r p o r t i n g  co conform to  S e c t i o n  310(b) of t he  Ace. 
A c c o r d i u g l y ,  t he  term "company" shou ld  be d e f i n e d  to  i n c l u d e  any o b l i g o r  
upon t h e  s e c u r i t i e s  to  be i s s u e d .  

The indenL~re  should  p r o v i d e  chaC t h e  p r o v i s i o n s  c h e r e o f  which 
purpor~  to  conform to  S e c t i o n  310(b) of  che AcC a r e  a p p l i c a b l e  Co any 
s e p a r a t e  or  c o - t r u s t e e .  

i~6/ See discussion, pP. 14a-16, infra. 
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Section 310(b) (1) 

Dual Trusteeship 

T r u s t e e s h i p  unde r  more than  one i n d e n t u r e  made by che same o b l i g o r  

i s  co be deemed a cong l i ccLu$  i n t e r e s t  ~rich Che e x c e p t i o n s  m e n t i o n e d  t n  

c h i s  p a r a g r a p h .  Cases i n  which one i n d e n t u r e  i s  a c o l l a t e r a l  c ru se  i n -  

d e n t u r e  s ec u re d  e x c l u s i v e l y  by bonds i s s u e d  u n d e r  t he  o c h e r  i n d e n t u r e  a r e  

e x c e p t e d .  A s i m i l a r  e x c e p t i o n  i s  p r o v i d e d  where t h e  o b l i g o r  i s  a r e a l .  

e s t a t e  company h a v i n g  no s u b s t a n t i a l  unmorcgaged a s s e t s  and where bo th  

i n d e n t u r e s  a re  s ecu red  by w h o l l y  s e p a r a t e  and d i s t i n c t  p a r c e l s  o f  r e a l  

e s t a t e .  No r e a l  c o n f l i c t  of  i n C e r e s c  e x i s t s  i n  such c a s e s .  Where che 

i n d e n t u r e  co be q u a l i g i e d  i s  w h o l l y  u n s e c u r e d ,  p r o v i s i o n  i s  made £or Che 

e x c e p t i o n  og o c h e r  u n s e c u r e d  i n d e n t u r e s ,  i n  Che absence  of  a f i n d i n g  by 

Che Coaznission ChaC • m a t e r i a l  c o n f l i c c  o f  i n t e r e s t  i s  l i k e l y .  In a d d i -  

t i o n ,  t h e  C o a n i s s i o n  i s  a u t h o r i z e d  co make f u r c h e r  e x c e p t i o n s  where  che 

i s s u e r  e s c a b l i s h e s  chaC C r u s c e e s h i p  unde r  bo th  i n d e n t u r e s  i s  noC l i k e l y  
17/ 

Co i n v o l v e  a maCer ia l  c o n f l i c t  o f  i n t e r e s t .  

The £acC ChaC more t h a n  one s e r i e s  o f  bonds may be i s s u e d  unde r  a 

s i n g l e  i n d e n t u r e  does  noc ,  i n  t h e  o r d i n a r y  c a s e ,  consc icuCe  a c o n f l i c t  

o f  i n t e r e s t  unde r  t h i s  p r o v i s i o n  because  t he  l a n s u a g e  of  t h i s  s e c t i o n  
18/ 

m m m m  

r e q u i r e s  chac t h e r e  be " a n o t h e r  i n d e n t u r e . "  There  may be ,  however ,  

17 /  House Repor t  No. 1018, 76ch Cong. ,  I sc  S e s s i o n ,  p .  47. 

18__/ See memorandum d a t e d  AuausC 28, 1941, r e  Warren BroChers Company. 
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excepClcn= to thla ?oe~=±~ a= ~a~;~ ........ ~ ........ ~-J og Interest are 

probable  or where ic  appears Chic the dev~c~ of a s i n g l e  indenture  i s  being 

u t i l i z e d  f o r  t h e  pu r pos e  o f  e v a d i n g  t h e  r e q u i r e m e n t s  of  t h i s  p r o v i s i o n .  

Thus ,  i n  one c a s e  iC was p r o p o s e d  to  c r e a t e  a s i n g l e  i n d e n t u r e  h e r i n  S 

s e v e r a l  ser ies  issuable  t h e r e u n d e r .  Each ser ies  yes co be s e p a r a t e l y  

s e c u r e d  ~and d e f a u l t  u n d e r  one s e r i e s  was n o t  Co a f f e c t  o r  a c c e l e r a t e  t h e  
1_9/ 

m a t u r i t y  o f  any  o c h e r  s e r i e s  noC i n  d e f a u l t .  The v iew was e x p r e s s e d  

c h a t  b e c a u s e  o f  t h e  d i s t i n c t  and s e p a r a t e  n a t u r e  of t h e  different s e r i e s ,  

t h e  p r o v i s i o n s  r e l a t i n g  t o - e a c h  such s e r i e s  may be c o n s i d e r e d  as  s e p a r a t e  

i n d e n t u r e s  and t h a t  a s e p a r a t e  t r u s t e e  s h o u l d  be p r o v i d e d  t h e r e f o r .  I c  yes 

recomnended Chat  t h e  p r o v i s i o n s  as  t o  each  s e r i e s  be i n c o r p o r a t e d  i n  

separate instrtmmnfis . 

TJ~ another case ic was suggested chac a conflict of interest may arise 

u n d e r  t h i s  p r o v i s i o n  by rzamon of  t h e  f a c t  t h a c  one o f  t h e  s e r i e s  t o  be 

i s s u e d ,  u n d e r  t h e  i n d e n t u r e  was co p o s s e s s  a s e n i o r  l i e n  and t h e  o c h e r  s e r i e s  
2O/ 

was to possess a Junior llen. However, Chls posiclon has not been con- 

s i s C e n C l y  f o l l o w e d .  In  t h e  c a s e  o f  two u n s e c u r e d  i n d e n t u r e s ,  one b e i n g  
20a /  

s e n i o r  and one J u n i o r ,  o p i n i o n  i s  e x p r e s s e d  t h a t  a c o n f l i c t  may e x i s t .  

A t r u s t e e  named u n d e r  a p roposed  i n d e n t u r e  owned a s u b s t a n t i a l  amount 

o f  c o n s t r u c t i o n  n o t e s  of  t h e  i s s u e r ,  i n  which  such t r u s t e e  i s s u e d  p a r t i c i -  

p a t i o n  c e r t i f i c a t e s  t o  16 o t h e r  b a n k s .  The l o a n  agreement  c o n t a i n e d  

r e s t r i . c t i v e  c o v e n a n t s  and o t h e r  p r o v i s i o n s  s i m i l a r  t o  chose  Co be found i n  
• 19_./ L e t t e r  d a t e d  Oc tobe r  24, 1946,  r e  ~ n o r t i z e d  M o r t g a g e s ,  I n c .  

L e t t e r  d a t e d  Oc tobe r  20,  1952, to  Lyon 3 o r t o n  o£ Kobbs,  T h a t c h e r  & 
F r e d e r i c k .  

20/ Exemption $ranCed Alms Hotel  Corporat ion,  F i l e  No. 22-564, under 
"-- Sect ion 304(c) o f  the Ac t ,  discussed at p. 19, i n f r a .  
20a__ / Hmno. March 24, 1954, re State Loan & Finance Corp.; 

Memo, January 25, 1955, re Cont inenta l  Baking Co.; memo A p r i l  17, 1956, 
re Lockheed A i r c r a f t  Corp.; memo. June 10, 1957, re Nat ional  Tea Co.; 
clearance memo re Gera Corp.,  F i l e  No. 22-2210; memo and Commission 
m i n u t e  o f  AuSusC 13, 1957, r e  Shamrock O i l  and Gas Corp.  
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i n d e n t u r e s .  The i s s u e r  was a d v i s e d  Chac t h e r e  was s u f f i c i e n t  doubt  as Co 

t h e  q u a l i f i c a t i o n  o f  t he  p roposed  t r u s t e e  u n d e r  S e c t i o n  310 (b ) (1 )  o f  t h e  

Ace so as  Co make £c i n a p p r o p r i a t e  f o r  t h e  Coam~ssion co e x p r e s s  an 
21/ 

o p i n i o n  t h e r e o n .  • 

The Coasntsalon a d v i s e d  i n  one ease  ChaC iC would be f a v o r a b l y  d i s p o s e d  

co g r a n t  a p p l i c a t i o n s  co p e r m i t  t h e  same t r u s t e e  co ace u n d e r  a s e r i e s  o f  

lndanCures  Co be s e p a r a t e l y  s e c u r e d  by whi skey  warehouse  r e c e i p c s .  Pcovi-  

s i o n  would be made whereby d e f a u l t  i n  paymenc o f  one s e r i e s  would be a 

d e f a u l t  unde r  a l l  and oche r  p r o v i s i o n s  t h e r e o f  would be s u b s c a n c i a l l y  Ohm 
21a/  

S a i ~ ,  

In anocher case the scarf expressed the view chaC no conflict of 

Interest is apparenC merely because one of ewe unsecured indentures per- 
21b/ 

micCed c o n v e r s i o n  o f  che d e b e n t u r e s  £nco co .non  s t o c k ,  o r  because  one 
21__ c/ 

u n s e c u r e d  indenCure  c o n t a i n e d  a n e g a c i v e  p l e d g e  c l a u s e .  

No q u e s t i o n  was r a i s e d  i n  a case  where the  p roposed  indenCure  CrusCee 

was a l s o  c r u e c e e  unde r  t he  £ s s u e r " s  p e n s i o n  p l a n ,  which p r o v i d e d  chac t h e  

a s s e t s  o f  t h e  p l a n  were co be s e g r e g a t e d  i n  a Cruse fund f o r  t h e  b e n e f i c  

of  employees  and chaC such a s s e t s  cou ld  noc be i n v e s t e d  i n  s e c u r i t i e s  o f  
22/ 

Che company o r  ice affiliaCes.-- 

21/ DeCrotC Edison  Company, F i l e  No. 2-4609;  Commission Minute  o f  
December 17, 1940. 

21a___/ Minute of October 10, 1957, re Barton DisCilling Company. 

21b/ Memorandum of November 29, 1954, by H. V. Lese. 
d 

21_~c/ L e t t e r  of  SepCember 24, 1957, r e  C e n t r a l  Gas and E l e c C r i c  Coo 

2_~2/ Lecce r  d a t e d  A p r i l  25, 1945, Co Mudge, S e e m ,  ~ ; i l l i ams  and Tucker  r e  
ConClnencal Baking Co. Cf. appllcacion of American Box Board Co., 
File No. 2-5726, discussed at p. 20, infra. 



in Section 310(b)(1) of the Act could be c~nst~-aad to include a parent, 
23/ 

subsidiary, or affiliate of the issuer because it was felt that essen- 

tially the same conflict of interest would exist where the proposed inden- 

ture trustee was also trustee under an indenture of such other company. 

Thereafter, the Commission determined that Section 310(5).(I) of the Act 

should be construed so as not to include a parent, subsidiary or sister 

company within the meaning of the term "obllgor" upon the indenture securi- 

ties unless it appears that there is good cause to believe that under the 

23/ Sou=hem Natural Gas Co., File No. 2-4755; Cc~mnlssion Minutes of 
May 13 and 20, 1941. See also minute of April 12, 1941, re 
Pennsylvania Gas and Electric Corporation. 
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d o c t r i n e  of  Consol idaced.  Rock C o. v .  DuBois, 312 U.S. 510, or  f o r  other,  

good and sufflcienC reasons, the affillaCed company is liable to the 
Z4/ 

securl~y holders of che issuer. This decermlnatlon was published in 

a release containing an opinion of che General Counsel in which it was 

emphas ized  chac S e c t i o n  310(b) of  t he  Ace was noC i n t e n d e d  co cove r  e v e r y  

p o s s i b l e  c o n f l i c t  of  i n t e r e s t  buC e s t a b l i s h e d  " r u l e s  of  Chmnb" p r o h i b i t i n g  

c e r t a i n  Cypes of  c o n f l i c t i n g  i n t e r e s t s  which have  r e s u l t e d  i n  Che greaCesc 
25/ 

i n j u r y  CO i n v e s t o r s °  

A s i m i l a r  p o s i t i o n  was o r i g i n a l l y  oaken wi th  r e s p e c t  co t he  cerm 

"trustee" as used in chls provision, holding chac if a parent, subsidiary 

or  a f f i l i a t e  o f  t he  t r u s t e e  was a t r u s t e e  under  an i n d e n t u r e  of  t h e  same 
26__/ 

o b l i g e r  t h e  t r u s t e e  u n d e r  t h e  p roposed  i n d e n t u r e  would be d i s q u a l i f i e d .  

On J anua ry  15, 1941, Form T - l ,  r e l a t i n g  Co t h e  e l i g i b i l i t y  and q u a l i f i c a -  

Clon of the crusteep was amended so as Co ellclc such information with 

r e s p e c t  Co parenCs and s u b s i d i a r i e s  and,  co a l i m i t e d  e.xcenC, wich  r e -  
/ 

space co o t h e r  a f f i l i a c e s  o f  Che c r u s c e e .  Having oaken t he  p o s i c i o n  above 

r e f e r r e d  co wich r e s p e c t  co " o b l i g e r , "  as d i s c u s s e d  i n  t h e  published 

o p i n i o n  of  t h e  Cenera l  Counse l ,  £C was f e l t  chac che p o s i c i o n  shou ld  noc 

be Oaken chac r.here i s  a c o n f l i c t  o f  i n c e r e s c  under  t h i s  p r o v i s i o n  where  

one bank i s  Cruscee under  an i n d e n c u r e  of  an o b l i g e r  and an a f f i l i a t e  of  

24/ 

25__/ 

i i H i  i i i 

Commission Minute  of September 10D 1941. See Memorandum Co Che 
Commission from Edmund Burke, Jr., daced September 8, 1941. 

Trus t  I n d e n t u r e  Act R e l e a s e  No. 16, November 14, 1941. 

LeeCer d a t e d  January  10, 1941, to  S u l l i v a n  and Cromwell r e  
Marine Midland T r u s t  Company o f  New York.  
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27/ 
such bank is trustee under another indenture of the same obllgor. 

Accordlnsly, Form T-I was again amended to eliminate the requirement for 
28/ 

d i s c l o ~ r t  o f  such information. 

A v a r i a t i o n  i n  t h e  l anguage  o f  c l a u s e  ( i )  t o  which o b j e c t i o n  has  

been made i s  to  s t a t e  i n  the  i n d e n t u r e  t o  be q u a l i f i e d  t h a t  i t  s h a l l  be 

s p e c i f i c a l l y  d e s c r i b e d  In t he  o t h e r  i n d e n t u r e ,  r a t h e r  than  to  p r o v i d e  

t h a t  t he  o t h e r  i n d e n t u r e  s h a l l  be s p e c i f i c a l l y  d e s c r i b e d  i n  t h e  i n d e n t u r e  

to  be q u a l i f i e d .  

;~here a p a r e n t  company Eua ran t eed  t h e  bond i s s u e s  o f  t~o s u b s i d i a r i e s ,  

which bond i s s u e s  had the  same i n d e n t u r e  t r u s t e e ,  i t  was u rged  t h a t  s i n c e  

the  &uarantees  were  unsecu red  t h e r e  was an a u t o m a t i c  exempt ion  under  

c l a u s e  ( i )  o f  S e c t i o n  3 1 0 ( b ) ( 1 ) .  However, t he  p o s i t i o n  was t a k e n  t h a t  

s i n c e  the  E u a r a n t o r  was an " o b l i g o r "  upon t h e  bonds ,  as d e f i n e d  i n  
29/ 

SeCt ion  303(12) ,  such exempt ion  was noC o p e r a t i v e .  

For a t ime  i t  was f e l t  to  be i n a p p r o p r i a t e  to  r e p e a t  c l a u s e  ( i £ )  of  

t h i s  p r o v i s i o n  in  t h e  i n d e n t u r e ,  s i n c e  i t  appears  to  r e l a t e  s o l e l y  to  t h e  

J u r i s d i c t i o n  o f  t he  Commission to  e n t e r t a i n  a p p l i c a t i o n s  f o r  exempt ion  

t h e r e u n d e r .  A c c o r d i n g l y ,  t h e  p r a c t i c e  was encouraged  o f  i n c l u d i n g  on ly  

the  p r o h i b i t o r y  l anguage  of  t he  p r o v i s i o n  in  i n d e n t u r e s  and i n c o r p o r a t i n g  

277/ Memorandum to  the  Commission from Baldwin B. Bane da t ed  November 3, 
1943. 

2~8/ Commlsslonm£nute of December 29, 1943, and Trust Indenture Act 
Release No. 27 of January 17, 1944. 

2_9/ Letter dated March 24, 1949, to Shearman & Sterling & Wright re 
Consolidated Edison Company of New York, Inc. See discussion at 
p. 29, infra. 
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t h e  e x c e p t i o n s  by r e £ e r e n c e  to  the  s t a t u t e .  I t  was s u b s e q u e n t l y  r e c o g n i z e d ,  

however ,  t h a t  no harm r e s u l t e d  from the  i n c l u s i o n  of t he  e n t i r e  p r o v i s i o n  i n  

t he  i n d e n t u r e  and t h a t  such p r a c t i c e  was i n  k e e p i n g  w i t h  t he  g e n e r a l  purpose  

o f  t h e  Act to  r e q u i r e  c e r t a i n  o f  i t s  p r o v i s i o n s  to  be r e p e a t e d  i n  t h e  

i n d e n t u r e  r a t h e r  than  to  i n c o r p o ~ a t e  such p r o v i s i o n s  by r e f e r e n c e .  I t  was 

t h e r e f o r e  d e t e r m i n e d  to  r a i s e  no f u r t h e r  o b j e c t i o n  to  the  i n c l u s i o n  of  t h e  
30/ 

m a t u r e s  

full provision in indentures. Subsequently, It has been the pracclce 

where such incorporation by reference is employed, to suggest that the 

statutory language (or the applicable portlons thereof) be subeclcuced. 

It will be noted chat when an indenture trustee is exempted under 

clauses (1) or (li), the procedure specified by the Act is Co include in 

the indenture a provision excluding from the operation of paragraph (1) the 

ocher indenture under which securlCles of the same obligor are outstanding 

and having the same trustee, and an order of the Commission thereunder does 

not operate except co permit the inclusion of such a provision in the inden- 

ture. It is therefore necessary to include a description of the old inden- 

ture as excluded from the indenture provision unless it is a situation 

where the (Lisabili:y is to be removed prior to the issuance of securltles 

under the new indenture. 

30__/ Memorandum to staff from Baldwin B. Bane dated June 13, 1940. 
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Deficiencies 

It appears that the indenture trustee is disqualified under 
Section 310(b)(1) of the Act because it is also trustee under another 
i n d e n t u r e  of  t h e  same o b l i g o r  and none o f  t h e  s t a t u t o r y  e x c e p t i o n s  i s  
a p p l i c a b l e .  Anothe r  i n d e n t u r e  t r u s t e e  shou ld  t h e r e f o r e  be o b t a i n e d  or  
i t s  c o n f l i c t i n g  i n t e r e s t  shou ld  ~e e l i m i n a t e d .  

The o l d  i n d e n t u r e  to  be e x c l u d e d  from the  o p e r a t i o n  of  S e c t i o n  
310(b) (1 )  by r e a s o n  o f  c l a u s e  ( i )  t h e r e o f  ( o r  by r ea son  o f  an o r d e r  
unde r  c l a u s e  ( £ i ) )  shou ld  be s p e c i f i c a l l y  d e s c r i b e d  i n  t h e  i n d e n t u r e  
p r o v i s i o n .  

The p r o v i s i o n  o f  t he  i n d e n t u r e  which p u r p o r t s  to  c o n t a i n  t h e  
language of Section 310(b)(1)(i) of the Act should adhere to the statu- 
tory language instead of providing that the indenture being qualified 
w i l l  be d e s c r i b e d  i n  some o c h e r  i n d e n t u r e .  

Clause (ll) of Section 310(b)(1) of the Act should be set forth in 
the indenture and not incorporated by reference. 

A p p l i c a t i o n s  

I t  w~l l  be n o t e d  t h a t  unde r  c l a u s e  ( i ) ,  where bo th  i n d e n t u r e s  a re  

wholly unsecured, the exemption is automatic unless a proceeding is 

inscituted by the Commission pursuant to Section 305(b) or Section 307(c). 

It has been the policy of the staff not to institute such a proceeding in 
31/ 

the absence of extenuatlng circumstances not found in the ordinary case. 

E f f e c t i v e  February  5, 1941~ the  Commission adopted  Rule T-10B°2 

designed to expedite the disposition of certain applications under 
32/ 

clause (ii). This rule provides that where an application is based 

upon the  c l a im  t h a t  no m a t e r i a l  c o n f l i c t  w i l l  a r i s e  because ,  p r i o r  to  

or  c o n c u r r e n t l y  w i th  the  d e l i v e r y  of  the  new i n d e n t u r e  s e c u r i t i e s ,  the  

31/ However, a somewhat more critical approach is taken under clause (il) 
where clause (f) is not technically available; see applications 
discussed at p. 21, infra. 

32/ Trust Indenture Act Release No. 8. 
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ocher indenture or indentures will be discharged or measures to assure 

the discharse will be provided, the app1£catlon shall be de~ned to have 

been &Tented unless, within seven days after it i s  filed, the  Commlsslon 

orders a hearlng thereon. No order is necessary if no hearinE is £nstl- 

cured.  I f  the  r e g i s t r a t i o n  s ta tement  o r  a p p l i c a t i o n  f o r  q u a l i f i c a t i o n  

i s  dec l a r ed  to  be e f f e c t i v e  p r i o r  to  the  e x p i r a t i o n  of  the  7-day p e r i o d ,  
32a/ 

such pe r iod  i s  deemed to have been a c c e l e r a t e d . " - "  

A p p l i c a t i o n s  under t h i s  p r o v i s i o n  should be made by the  o b l i g o r  and 

not  by the  t r u s t e e .  

Exeu~Cion - Alms Hotel  c o r p o r a t i o n  - l~_le No. 22-564 

Alms Hotel  Corpora t ion  f i l e d  an a p p l i c a t i o n  fo r  the  q u a l i f i c a t i o n  

under the  Act of  an i n d e n t u r e  (as  proposed r o b e  amended) under which 

£cs Class A and Class B bonds were outscanc~ng,  in  connec t ion  w£Ch the  

proposed s o l i c i t a t i o n  fo r  a s s e n t s  co the  e x t e n s i o n  of  the  m a t u r i t y  of  

such bonds. Znamnuch as the  Class A bonds were s e n i o r  Co the  Class B 

bonds~ applicant was advised that there may be a conflict of interest in 

The Central Trust Company of C1nclnnatl, as indenture trustee, under the 
33/ 
~mmm 

provisions of SecClon 310(b)(1)  of the Ace. 

Application for exemption was filed under Sect ion 3 0 4 ( c ) ( I )  of the 

Act upon the  ground t h a t  i t  would r e q u i r e  the  a s sen t  of  bondholders  i f  

32a_.../ In the case of C~onwealth Edison Co. and Northern Illinois Gas Co. 
(File No. 22-1470), suuesCedvlthdrawal of application under thls 
rule to avoid the delay of publication. No action was taken under 
Section 305(b). 

33/ See also appllcac£on by New Jersey Realty Company, File No. 22-600. 
See Note 20(a) supra relating to two unsecured debenture issues, 
one Junior to the other. 
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t h e r e  were to  be two i n d e n t u r e s  and two t r u s t e e s ,  and unde r  S e c t i o n  

3 0 4 ( c ) ( 2 )  o f  t h e  Act p r i m a r i l y  upon t h e  ground t h a t  i c  would be imprac -  

t i c a b l e  if noc i m p o s s i b l e  Co p r o v i d e  f o r  two i n d e n t u r e s  and two t r u s t e e s  

w i t h o u t  m a t e r i a l l y  a l t e r i n g  t he  p l a n . o f  a d m i n i s t r a t i o n  p r o v i d e d  unde r  

ExempCion was g r a n t e d  under  S e c t i o n  304(c)(I) of 

Appl ica t ion  -Amer ican Box Board Co. - F i l e  No. 2-5726 (22-407) 

American Box Board Company f i l e d  a r e g i s t r a t i o n  statement, inc lud ing  

a Crust  i n d e n t u r e  da t ed  as o f  May I ,  1945, co The Michigan  Trus t  Company~ 

t rustee,  securing $1,750,000 p r i nc i pa l  amount of  20-Fear, 4-1/2 conver t ib le  

debentures. 

The Michigan Trus t  Company was also t rustee under outstanding 

convertible debentures and notes which were to be paid off with the 

proceeds of  the proposed issue. 

Finally, The Michigan Trust Company was also trustee of a Profit 

Sharing Incentive Retirement Plan which owned a substantial part of the 

o u t s t a n d i n g  d e b e n t u r e s  and n o t e s  and p roposed  co a c q u i r e  from 14 p e r  cen t  

Co 27 p e r  cen t  of  t h e  d e b e n t u r e s  b e i n g  r e g i s t e r e d .  

° In v iew o f  t he  f a c t  Chat p a r t i c i p a t i o n s  i n  t h e  r e t i r e m e n t  p l a n  

appeared co represent "certlflcaCes of participaclon" in securities of the 

registrant, an application was filed under Section 310(b)(1)(ii) of the 

Act. In view of the analogy which appeared to exist between this situation 

and the exemption provided by clause (B) of Section 310(b)(i), the appli- 

cation was granted by the Commission. 

t h e  e x l s c i n g  i n d e n t u r e .  

t he  Ac t .  
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Applications -The Amerlcan Tobacco Compan~ - File Nos. 2-4985 (22-192), 34/ 
2-5509 (22-348) et al. 

Several companies which qual£fied Indentures under which they publlcly 

o f f e r e d  i s s u e s  o f  u n s e c u r e d  d e b e n t u r e s ,  t hen  wished  co make o ~ f e r i n g s  o f  

d e b e n t u r e s  e x e r t  from the  p r o v i s i o n s  o f  t he  Ace under  n a y  i n d e n e u r e e  h a v i n g  

the  game t r u | c e e  as  t h e i r  r e s p e e e i v e  p r e v i o u s  i n d e n t u r e s .  However, i~ 

appeared  Chat co do so would d i s q u a l i g y  such t r u s t e e s  unde r  t h e  o l d  q u a l i f i e d  

i n d e n t u r e s  by r e a s o n  of t he  p r o v i s i o n s  of S e c t i o n  310(b ) (1 )  of  t h e  Ace which  

d e c l a r e s  i c  co be a c o n f l i c t  o£ i n t e r e s t  i £  t he  t r u s t e e  a c t s  as  such unde r  

more t han  one i n d e n t u r e  o£ t h e  same o b l i g o r  and makes no e x c e p t i o n  where t he  

sub~aquen~ i n d e n t u r e  i s  noc f o r m a l l y  q u a l i f i e d  a l t h o u g h  both a re  u n s e c u r e d .  

These  co,~panies t h e r e f o r e  f i l e d  a p p l i c a t i o n s  under  S e c t i o n  3 1 0 ( b ) ( 1 ) ( 1 £ )  

of  t he  Act ~r~ch respec~  co t h e i r  o ld  q u a l i £ i e d  i n d e n t u r e s  f o r  r u l i n g s  by ~he 

C ~ £ s e l o n  t h a t  t r u s t e e s h i p  by such t r u s t e e s  unde r  t he  e~Ld o ld  i n d e n t u r e s  

and the  proposed new i n d e n t u r e s  would noc i n v o l v e  a m~cer£al  c o n f l i c t  o£ 

i n t e r e s t .  The p r o v i s i o n s  o£ S e c t i o n  3 1 0 ( b ) ( 1 ) ,  i n c l u d i n g  c l a u s e  ( i i )  t h e r e o f  

were s u b s t a n t i a l l y  C0nCained i n  ~h~ o l d  i n d e n t u r e s .  

341 
m 

See, also, The Champion Paper and Fibre Co., Fi le No. 2-$794 (22-419); 
1~bl ic Fin~mce Service Inc. (22-227); Tri-C~ncinencal Corporation, F i le  
No. 2-6166 (22-500); G4meral Shareholdings Corp., F i le  No. 2-6031 
(22-489),(~erger); Household l~.nance Corp., 1~11e Noe. 2-5787 (22-417) 
and 2-10434 (22-1433); The F l~n8  Tisers Line, Inc. ,  F i le  No. 2-9760 
(22-1272); General Motors Acceptance Corp., F i le  )los. 2-1029S (22'1404) 
and 2-10453 (22-1439); Sylvania E lec t r i c  lh-'oduces Co., F i le  No. 2-10013 
(22-1163); Gulf Sulphur Corp., ~ l e  No. 2-11751 (22-1718); ~-d Pa~L£ic 
NorchveeC Pipel ine corp.,  F i le  No. 2-11486 (22-1673). 
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The new !ndencures  were u s u a l l y  s u b s t a n t i a l l y  the  smne as the  o ld  

i n d e n t u r e s  except  fo r  d i f f e r e n c e s  in  mnounCs, daces ,  redemption p r i c e s ,  

e t c .  Some a l s o  con ta ined  d i f f e r e n t  p e r i o d s  of grace  on d e f a u l t p  s i n k i n g  
35/ 

fund r equ i remen t s ,  and r e s t r i c t i v e  covenan t s .  Fur thermore ,  the  e f f e c -  

t i v e n e s s  of p r o v i s i o n s  of the  i n d e n t u r e s  conforming to Sec t i ons  310(b) ,  

312, 313, 314(a) and 318(a) of the  Act was. u s u a l l y  d e f e r r e d  u n t i l  such 

t ime as the  r e s p e c t i v e  i n d e n t u r e s  should be fo rma l ly  q u a l i f i e d  under the  

A C t ,  

The app l i caC ions  were $ranCed having  p a r t i c u l a r l y  £n mind ChaC i f  

the  new i n d e n t u r e s  had been fo rma l ly  q u a l i f i e d  under the  Ace, an excepCion 

under  c l ause  ( l )  of  Sec t ion  310(b)(1)  would have been a p p l £ c a b l e .  

Application ° The Brookl~ Un£on Gas Co. - File No. 2-5415 (22-317) 

A p p l i c a C t o n v a s  f i l e d  by The Brooklyn Union C~ts Co. under Sec t ion  

3 1 0 ( b ) ( 1 ) ( i i )  o f  the  Act by reason  of  the  f a c t  thaC C i ty  Bank Farmers 

Trus t  Company, the  t r u s t e e  nmmd under a proposed i n d e n t u r e  mortgage,  was 

a l s o  t r u s t e e  under the  fol lotr£ng i n d e n t u r e s  of the  same o b l i g o r :  

(I) Outs tand ing  i s s u e  of  bonds in  the  amount of $6,000,000 

( n o n - c a l l a b l e ,  due Hay 1, 1947); 

(2) An i s s u e  of bonds in  the  amount of $10,000,000 ( c a l l a b l e ) ;  

3 5 /  The i n d e n t u r e s  of The Champion Paper and F ib re  Company, F i l e  No. 2-5794 
(22-419) ,  provided thaC an event  of d e f a u l t  under one r e s u l t i n g  in  
a c c e l e r a t i o n  of the  m a t u r i t y  of che debt secured t he r eby ,  wou ld  
c o n s t i t u t e  a d e f a u l t  under the  ocher .  
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(3) Four i s s u e s  of bonds of companies vh ich  had been merged with  

the reglscranc, all held as collateral for the $6,000,000 

n o n - c a l l a b l e  i s s u e  above; and 

(4) An i ssue of  deben tures  i n  the  amount of $18,000,000.  

I t  was proposed to  redean  the  i s s u e s  r e f e r r e d  co under  (2) and (4) 

above s i m u l t a n e o u s l y  w£ch the  I s sue  of the  new bonds. Fur thermore,  the  

p r i n c i p a l  amount of  the  $6,000,000 n o n - c a l l a b l e  i s s u e  r e f e r r e d  t o  under 

(1) was Co be depos i t ed  wi th  the  t r u s t e e  and the  i n t e r e s t  upon such i s s u e  

vas  to be depos i t ed  a t  the  i n t e r e s t  d a t e s .  The a p p l i c a t i o n  was g ran ted  
36/ 

a a a m m  

as to all of such issues on August 25, 19~. 

A p p l i c a t i o n  - Cambridge Bu / ld in8  C o r p o r a t i o n -  F i l e  No. 22-270 - 14 S.E.C.651 

A p p l i c a t i o n  was f i l e d  by Cambridge Bu i ld ing  Corpora t ion  (Cambridge) 

under Sec t ion  3 1 0 ( b ) ( 1 ) ( i i )  of  the  Act wi th  r e s p e c t  co a proposed i s s u e  of 

3~ Refund£ng Mortgage Bonds under an i n d e n t u r e  of  Cambridge c o  The 

Pennsy lvan ia  Company fo r  Insu rances  on L ives  and Gran t ing  A n n u i t i e s  (The 

Pennsy lvan ia  Company) as t r u s t e e . .  

The Pennsy lvan ia  Company was sole successor t r u s t e e  under a f i r s t  

mortgage from C. Benton Cooper secured upon an apartment  house wLCh r e spe c t  

Co which the  aforement ioned Cambridge mortgage v a s a  second l i e n .  

Pursuant  Co an o f f e r  made by Cambridge in  1934, 98.8 per  cent  of  the  

$1,397,5OO cooper bonds were exchanged f o r  Cambridge bonds and such Cooper 

bonds were depos i t ed  as a d d i t i o n a l  s e c u r i t y  fo r  the  Cambridge bonds.  

m m  

36/ 
m m m m  

A l i k e  a p p l i c a t i o n  vas gran t ed  wi th  r e @ e c t  Co a subsequent o f f e r i n g  
of  Cb£8 company, F i l e  No. 2-6381 (22-531) .  
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I t  a p p e a r i n s  thaC the  r e m a i n i h s  h o l d e r s  o f  t h e  Cooper bonds were 

unknown and had no t  been h e a r d  from f o r  t e n  y e a r s  ( o t h e r  t han  one h o l d e r  

who r e t a i n e d  $4p000 of  che $16,700 u n d e p o s i c e d  bonds f o r  t he  pu rpose  o f  

oppos ing  a c t i o n  a d v e r s e  Co t h e  Cambridge bonds) and t h a t  no p r a c t i c a l  

s t e p s  cou ld  be taken, by them under  t h e  Cooper mor tgage ,  t he  a p p l i c a t i o n  
36a/ 

was g ranced .  

Application - Capital Translc Company - FLle No. 2-5531 (22-356) 

C a p i t a l  T r a n s i t  Company proposed  t o  i s s u e  bonds s e c u r e d  by a mor tgage  

t o  Union T r u s t  Company of  t he  D i s t r i c t  o f  Colmnbia,  t r u s t e e .  P a r t  of  t he  

p roceeds  of  the  o f f e r i n g  was to  be used  Co redeem bonds of  companies  merged 

i n t o  C a p i t a l  T r a n s i t  Company. The i n d e n t u r e  f o r  t he  bonds of  one such 

company, The C a p i t a l  T r a c t i o n  Company, o f  ~d~icn Union T r u s t  Company of  the  

D i s t r i c t  of  Columbia was a l s o  t r u s t e e ,  c o n t a i n e d  no p r o v i s i o n  f o r  r edempt ion  

p r i o r  to  m a t u r l c y  on June I ,  1947. 

A p p l i c a t i o n  was f i l e d  under  S e c t i o n  3 1 0 ( b ) ( 1 ) ( l l )  of  the  Act upon the  

ground cha t  no m a t e r i a l  c o n f l i c t  of  i n t e r e s t  would a r i s e  by r e a s o n  of  the  

agreement  o£ C a p i t a l  T r a n s i t  Company to  d e p o s i t  w i t h  t he  t r u s t e e  under  t he  ' 

new mor tgage  an amount equa l  to  the  p r i n c i p a l  o f ,  and u n p a i d  i n t e r e s t  to  

macur icy  upon,  the  o u c s t a n d i n s  bonds of  C a p i c a l  T r a c c i o n  Company, Co be 

a p p l i e d  co the  pu r chas e  or  payment of  such bonds .  The a p p l l c a C i o n  was 

g r a n t e d .  

36__~a/ A l i k e  a p p l i c a t i o n  was g r a n t e d  w i t h  r e s p e c t  Co a subsequen t  s o l i c i t a t i o n  
to  ex tend  the  Cambridge bonds ,  F i l e  No. 22-1405.  
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Application - Niagara Mohawk Power Corp. - File No. 2-8214 (22-942) 

Niagara Mohawk Power Corporation (Niagara Mohawk) proposed to issue 

$40pOOOp000 p r i n c i p a l  amount of  General  Mortgage Bonds under i c e  mortgage 

i n d e n t u r e  to  The Marine Midland Trus t  Company of  New York (Marine Midland) 

as t r u s t e e .  I t  a lso  had ou ts tand ing ,  as successor under a conso l i da t i on . .  

agreement en te red  i n t o  on January  5, 1950, $56,350,000 p r i n c i p a l  amount Of 

First Mortgage Bonds of Buffalo Niagara Electric Corporation. 

Under che terms of  both i n d e n t u r e s ,  which were q u a l i f i e d  under the  

Act ,  Marine Midland would be d i s q u a l i f i e d  as indencure  t r u s t e e  under the  

p r o v i s i o n s  t h e r e o f  i n c o r p o r a t i n g  Sec t ion  310(b)(1)  of the  Act .  A p p l i c a t i o n  

was f i l e d  under c l ause  ( i i )  of  sa id  s e c t i o n  fo r  the  purpose of  c o n t i n u i n g  

Marine Midland as t r u s t e e  under both i n d e n t u r e s  fo r  a pe r iod  of  n i n e t y  days 

from January 5~ 1950, dur ing  which perLod consideration would be given  to  

.caking s t e p s  ~o e f f e c t  the  c o n s o l i d a t i o n  of che two mortgages i n t o  one 

i n s t r u m e n t .  Niagara  Mohawk and Marine Midland agreed thac  w i t h i n  such 

90-day pe r i od  the  c o n f l i c t  of  i n t e r e s t  would be e l i m i n a t e d  or Marine Midland 

would r e s i g n  as t r u s t e e  under one of  the  i n d e n t u r e s  and would n o t i f y  the  

Commission of such a c t i o n .  

The Commission g ran ted  che a p p l i c a t i o n  fo r  such pe r iod  of n i n e t y  ~ays ,  

by i c e  o rde r  of  January 9, 1950. 
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A p p l i q a c i o n  - Ph i . l ade lpb i a  T r a n s p o r t a t i o n  Co. - F i l e  No. 2-6019 (22-486)  

P h i l a d e l p h i a  T r a n s p o r t a t i o n  Company £iZed an a p p l i c a t i o n  p u r s u a n t  to  

S e c t i o n  3 1 0 ( b ) ( 1 ) ( l t )  o f  the  Act f o r  an o r d e r  by the  Commission to  p e r m i t  

G i r a r d  T r u s t  Company, t r u s t e e  u n d e r  fou r  equipment  c r u s t  i n d e n t u r e s  o f  the  

a p p l i c a n t ,  to  a c t  as t r u s t e e  under  a p roposed  F i r s t  Mortgage TndenCure 

s e c u r i n g  $7 ,000 ,000  o£ new bonds.  The b a s i s  of  the  a p p l i c a t i o n  was t h a t  

G i r a r d  Trus t  Company had r e s i g n e d  as t r u s t e e  under  s a i d  equ ipment  Crust  

i n d e n t u r e s  s u b j e c t  to  the  appo in tmen t  o f  s u b s t i t u t e  t r u s t e e s .  S ince  t h e s e  

equipment  t r u s t  i n d e n t u r e s  p r o v i d e d  no mach ine ry  f o r  the  appo in~nen t  of  

s u b s t i t u t e  t r u s t e e s ,  the  a p p l i c a t i o n  s t a t e d  t h a t  the i s s u e r  would cake 

prompt s t e p s  in  a c o u r t  of  competen t  J u r i s d i c t i o n  fo r  t h i s  purpose .  The 

a p p l i c a t i o n  was g r a n t e d  and the  i n d e n t u r e  was q u a l i f i e d  on December 10, 1945. 

T h e r e a f t e r ,  an amendment was f i l e d  to  the  a p p l i c a t i o n  f o r  the  purpose 

of  changing  the  b a s i s  of  the  a p p l i c a t i o n .  IC was p roposed  Co d e p o s i t  

$172,125 wlth Girard Trust Company, being an amount sufficlenc Co pay off 

the equipment trust certificates under three indentures in full Co June I, 

1946 (maturity date) in lleu of appointing new trustees thereunder, and Co 

appoint a new trustee under the fourth indenture by agreement with the 

relatively few holders of the certificates outstanding thereunder, thereby 

eliminating the need for court action. The amended application was also 

granted. 
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36b/ 
A p p l i c a t i o n  and Exezpcion - Prudence Bon d Coz~oracion - F£1e No. 22-281- ' --  

Appl£caCion was f i l e d  by Prudence Bond CorporaCion for a f i n d i n g  

under Sec t ion  3 1 0 ( b ) ( 1 ) ( £ i )  of  che Ace and f o r  exemption under Sec t ion  

30A(c)(2) of  t he  Ace, so as  Co permic C~cy Bank Farmers Trusc Company co 

ace as c ruscee  under  e ighceen  ser l .es  of  i t s  F i r s t  MorCgase-CollaCeral  Bonds. 

Separace iudenCures  f o r  each s e r i e s  were executed under a p lan  of r e o r g a n i z a -  

t i o n  and £C was proposed co s o l £ c i c  the  e x t e n s i o n  of the  maCur£cy of such 

bonds from May 1p 1945, Co May 1, 1950, by consenc of  the  h o l d e r s  of 51 per  
37_/ 

cent  of Che r e s p e c t i v e  s e r i e s ,  as  provided i n  che i ndencu re s .  The bonds 

of each s e r i e s  were secured by s e p a r a t e  p a r c e l s  of  r e a l  escaCe, excopc chac 

s e v e r a l  s e r i e s  had a comon i n t e r e s t  i n  Cvo p rope rC le s ,  and each s e r i e s  had 

a p r o p o r t i o n a t e  i n t e r e s t  i n  any su rp lu s  of c o l l a t e r a l  s ecur ing  each s e r i e s  

as wel l  as a proporCionace claim a s a l n s c  the  funds of the  company. 

D e f a u l t s  Ln che paymenc of bonds of  any s e r i e s  on acce le raClon  or 

macurlCy end f a i l u r e  co excend the  maCuriCy of any s e r i e s ,  consC£cuced a 

d e f a u l t  of  a l l  s e r i e s .  

IC ~urcher  appeared Chac subsCanC£xl expenses would have been i nc u r r e d  

in  r e q u i r i n g  e i shceen  s e p a r a t e  Cruscees and chaC che company may noC have 

been ab l e  Co o b t a i n  e tghceen  separace  co rpora te  c ruscees  under the  

c i r cums tances  of t h i s  ca se .  

36b.__/ See a l s o  Coa~Lssiou uLtnu,e of October 10, 1957, a u c h o r i z l n s  s t a f f  Co 
adv i se  Barton D £ s c t l l i n 8  Company ChaC i c  i s  f a v o r a b l y  d isposed co 
Kcenc£ng a p p l i c a t i o n s  co pernLtC stone t r u s t e e  co ace under s e r i e s  of  
£ndencures s e p a r a t e l y  secured by ~d~sksy warehouse r e c e l p c s .  Defaul t  
i n  pa~snenC of one s e r i e s  w i l l  be a d e f a u l t  under a l l .  

37.._/ ~n Che case of one s e r i e s ,  the  m a t u r i t y  coul~ be e;:cended u n l e s s  the  
h o l d e r s  of  51 per  cenc of  the  bonds of  chaC s e r i e s  d i s s e n t e d .  
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The applicatlonwas g r a n t e d  p u r s u a n t  to  S e c t i o n  310(b)(1)(ll) and 
38/ 

S e c t i o n  3 0 4 ( c ) ( 2 )  of  t h e  A c t .  C o n s i d e r a t i o n  was g i v e n  to  t h e  a n a l o g y  

be tween  t h e  f a c t s  o f  t h i s  c a s e  and t h e  e x c e p t i o n  i n  C lause  (C) of  S e c t i o n  

310(b)(1) of the Act. 

A~l : [ .ca t ion - Pu, bl~c Servic e ~ l e c t r i c  and Gas Co. - F i l e  No. 2-7711 (22-805) 

The Chase National Bank of the Clty of New York (Chase) was trustee 

u n d e r  a mor tgage  d a t e d  March 1 ,  1899, o f  T r e n t o n  Gas and E l e c t r i c  Company, 

to  which  P u b l i c  S e r v i c e  E l e c t r i c  end Gas Co. ( P u b l i c  S e r v i c e )  was s u c c e s s o r .  

Approx im a te ly  $2 ,000 ,000  of  t h e s e  T r e n t o n  bonds were  o u t s t a n d i n g  and were  

p a y a b l e  on March 1,  1949. P u b l i c  S e r v i c e  f i l e d  a r e g i s t r a t i o n  s t a t e m e n t  

c o v e r i n 8  $50,000t000 o f  i t s  d e b e n t u r e  bonds to  be i s s u e d  u n d e r  an i n d e n t u r e  

w i t h  Chase a s  t r u s t e e ,  u n d e r  which  t h e  T r e n t o n  bonds were  t o  be p l e d g e d  when 

p a i d .  

An a p p l i c a t i o n  was f i l e d  unde r  S e c t i o n  3 1 0 ( b ) ( 1 ) ( i i )  o f  t h e  Ac t  to  

p e r m i t  Chase t o  a c t  as  t r u s t e e  u n d e r  both  i n d e n t u r e s  u n t i l  m a t u r i t y  and 

payment  of  t h e  T r e n t o n  bonds .  I t  was u r g e d  t h a t  i t  was no t  p r a c t i c a l  w i t h -  

ou t  undue e f f o r t  o r  e x p e n s e ,  t o  s e c u r e  t h e  n e c e s s a r y  c o n s e n t s  o f  t h e  h o l d e r s  

o f  a m a j o r i t y  i n  p r i n c i p a l  -mount of  such bonds f o r  t h e  appo /n~nen t  of  a 

new t r u s t e e ;  t h a t  P u b l i c  S e r v i c e  was w e l l  a b l e  to  pay t h e  T r e n t o n  bonds;  

t h a t  Chase would r e s i g n  as t r u s t e e  u n d e r  t h e  i n d e n t u r e  s e c u r i n g  t h e  T r e n t o n  

bonds p r o m p t l y  a f t e r  m a t u r i ~  7 and payment;  t h a t  P u b l i c  S e r v i c e  would a c c e p t  

the  r e s i g n a t i o n  and use  i t s  b e s t  e f f o r t s  to  s e c u r e  t h e  appo in~nen t  o f  a 

s u c c e s s o r  t r u s t e e ;  and t h a t  t h e  g r a n t i n g  o f  t he  a p p l i c a t i o n  shou ld  n o t  e x t e n d  

the  90-day p e r i o d . p e r m i t t e d  by t h e  s t a t u t e  more than  one o r  two months .  
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By orde r  of  the  Commission dated  October 21, 1948, the  a p p l i c a t i o n  was 

g r a n t e d .  

Appl ica t ions  - Westchester L i6ht£n s Co. - F i l e  No. 2-7933 (22-873) 
Consolidated Edison Co, of  New Yorkf Inc .  - F i l e  No. 2-7934 

(22-874) 

~ e s t c h e s t e r  L i g h t i n g  Company (Wes tches te r )  and New York Steam Corporacio n 

both had secured bonds o u t s t a n d i n g  f o r  which C i t y  Bank Farmers Trus t  Company 

(CLCy Bank) was i n d e n t u r e  t r u s t e e .  Said bond i s s u e s ,  as we l l  as a proposed  

new i s s u e  of  $12,000,000 p r i n c i p a l  amount by Wes tches te r  under i t s  same 

i n d e n t u r e ,  were guaran teed  as to  p r i n c i p a l  and i n t e r e s t  by Conso l ida ted  

Edison Company of New York, Inc .  (Conso l ida t ed  Ed i son) ,  pa ren t  of both 

compa~Les. 

• I t  appear ing  t h a t  Consol ldaced Edison vas  an " o b l l g o r "  under both 

secured i n d e n t u r e s ,  as  de f ined  in  Sec t ion  303(12) of  the  Act ,  C i : y  Bank vas  

d i s q u a l i f i e d  to act  as i n d e n t u r e  t r u s t e e  under Sec t ion  310(b)(1)  of  the  Act .  

An appllcatlc.a f i l e d  under Sec t ion  3 1 0 ( b ) ( 1 ) ( i t )  of t he  Act was gran ted  by 

o rde r  da ted  A p r i l  20, 1949, i t  appear ing  chat  no m a t e r i a l  c o n f l i c t  of  
38a_. / 

i n t e r e s t  would r e s u l t .  

Application - The Hartford Electri, c Li~ht Company - File No. 2-13660 
(22 -2222) 

The E a r t f o r d  E l e c t r i c  L igh t  Company had o u t s t a n d i n g  five s e r i e s  of 

deben tu res  i s s u e d  under  t h r e e  i n d e n t u r e s  c o n t a i n i n g  n e s a t i v e  p l edse  c l a u s e s  

o b l i g a t i u 8  t he  caapany to  secure  such deben tu res  e q u a l l y  and r a t a b l y  wi th  

any secured o b l i g a t i o n  c r e a t e d  by i t .  The Connect icu t  Power Company was to  

be merged i n t o  H a r t f o r d .  As a p a r t  of  the  p l an  of  a c q u i s i t i o n ,  four  s e r i e s  

, |  i ,  I 

38_._%a/ See a l s o  Deutsche R e n t e n b a n k - K r e d i t a n s t a l t ,  F i l e  No. 22-2059, 
l l e l e u e  No. 115. 
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of Co-_.u~c=ic'ut 5~nd~ ,~3 to b~come secured obligations of Hartford. The 

H~rCfo-d n~tlv~ pledge clauz~s thereby became operaClve, and it was pro- 

posed ~o ex~-cute a new indenture of mortsage equally and ratably securing 

all of the. H~rcfo.-d d~b~n:ur~a. 

Old Colony Trust Company, cruscee under one HarCford £ndencure, was 

~o be n~ned trustee under the new mortgage indenture as well as ~he remain- 

ink Hartford indentures. The new mortgage indenture was qualified under 

the Act:, and one indenture not prevlously qualified was conformed to the 

Ace. The provisions of the various indentures (including events of default) 

were s u b s ~ a n t i a l l y  the  same and a p r o v i s i o n  was added whereby a c c e l e r a t i o n  

of  m a t u r i t y  under  one would a c c e l e r a t e  a l l .  

S ince  i~ appeared  tha~ t he  proposed p rocedure  r e s u l t e d  i n  a s i t u a ~ i o n  

s i m i l a r  ~o s e v e r a l  s e r i e s  of  bonds i s s u e d  under  a s i n g l e  i n d e n t u r e ,  and i n  

r ecoEn i~ ion  o f  ~he complex problems p r e s e n t e d  by hav ing  s e p a r a t e  ~rue~ees 

under  ~he s e v e r a l  i nden~ure s ,  ~he Commission Eranted  the  a p p l i c a ~ i o n  by 

o rde r  da~ed November 8~ 19~7 (Re lease  No. 11~),  ~o permi~ 01d Colony Trus~ 

Company Co ac t  as t r u s t e e  under  a l l  H a r t f o r d  i n d e n ~ u r e s .  

A ~ l i c a ~ i o u s  - . r ~  c e r t a i n  German c o r p o r a t e  d e b t o r s  

The Commission has  g r a n t e d  c e r t a i n  a p p l i c a t i o n s  made pu r suan t  to  

Sec t ions30~(d)  and 3 1 0 ( b ) ( 1 ) ( i i )  o f  t he  Act ~o pe rmi t  t he  same o r g a n i z e ,  

t i o n  ~o ac~ as ~ r u s ~ e e  or  co-~rus~ee  under  an ou~s~anding i n d e n t u r e  and 

~rus~ee or  co-~rus~ee  under  a new i n d e n t u r e  i n  the  case  of  c e r t a i n  German 

de b to r s  making o f f e r s  o f  s e t t l e m e n t  pursuan~ to  ~he London A~reeezen~ on 
 Sb/ 

_German Ex~zrnal Debt.---- The German law lementing the London Agreement, 
38b.__./ Allgemeine Elek~rlci~a~s-Gesellschaf~, File No. 22-1706, Release No. 81. 

Rudolph Kars~adt Aktlengesellschaf~, File No. 22-1763, Release No. 88. 
Harpener Bergbau-Ak~iengesellschaf~, File No. 22-1909, Release No. 98. 
Berliner Kraf~-Und Licht (Bewag)-Ak~iengesellschaf~, File No. 22-2096, 

Release No. 109. 
Elek~ro~erke Ak~iengesellschaft, File No. 22-2117, Release Nos. 110 

and 116. 
Deutsche Rentenbank-Kreditans~alt, File No. 22-2059, Release No. 115. 
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which was adop ted  i n  o r d e r  to  a l low an o r d e r l y  and n o n d i s c r i m i n a t o r y  

s e t t l e m e n t  of  d e b t s  unde r  t h e  London Agreement ,  p r o h i b i t s  t he  German d e b t o r  

from making payments  or  any oche r  pe r fo rmance  wlCh respect  to  any o ld  o b l l -  

s a t i o n s  unCl l  a l l  r e f u n d i n g  o b l £ s a t l o n s  i s s u e d  by a l l  German d e b t o r s ,  

corpora te  o r  ocherv tse ,  have bee= pa id  i n  f u l l .  

By v i r t u e  o f  t h e  p r o v i s i o n s  o f  t he  I m p l e m e n t a t i o n  law, t h e  German 

t r u s t e e  o r  c o - t r u s t e e  unde r  t h e  o ld  i n d e n t u r e  i s  w i t h o u t  t he  power or  

i n c e n t i v e  e i t h e r  t o  s eek  payment of  t h e  o ld  bonds ,  out  of  such s e c u r i t y  or  

other~rLse,  i n  p r e f e r e n c e  Co payment on t h e  new bonds or  co p r e v e n t  t he  

o r d e r l y  payment i n  f u l l  of t h e  new bonds i n  acco rdance  ~rlch t h e i r  t e rms .  

Any r e m a t ~ i n s  c o n f l i c t  of  i n t e r e s t  be tween t he  German t r u s t e e  or  c o - t r u s t e e  

under  t he  o l d  and the  new i n d e n t u r e s  would appear  to  be e l~ntnaCed by r ea son  

of  t h e  powers o f  t he  American i n s t i t u t i o n a l  t r u s t e e  co d i r e c t  a c t i o n  by. t h e  

German c o - t r u s t e e  unde r  t he  new i n d e n t u r e .  In  a d d i t i o n ,  t he  c o m p l i c a t e d  

n a t u r e  o f  German r e a l  e s t a t e  law and t i t l e  r e g i s t r a t i o n  p r o c e d u r e s  and the  

r e q u i r e m e n t s  f o r  s e t t l e m e n t s  under  t h e  London Agreement by which f r e q u e n t  

ch an se s  i n  t he  l and  r e c o r d s  must be made d u r i n s  t he  pendency of  t he  s e t t l e -  

ment o f f e r  make iC d e s i r a b l e  cha t  t he  h o l d e r  o f  a l i e n  be f u l l y  £a~Ll t a r  

w i t h  t h e  e n t i r e  r e c o r d s  in  each land  r e s i s t e r  r e l a t i n g  co the  p r o p e r t y  

s u b j e c t  t o  t h e  l i e n .  
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Section. 310(b) (2) 

Trustee-Obli~or an.d T_~Jstee-t~derwriter 

Paragraph (2)of Section 310(b) provides that a trustee is t o  be 

deemed t o  have  a c o n f l i c t i n g  i n t e r e s t  i f  i t  o r  any o f  i t s  d i r e c t o r s  o r  

e x e c u t i v e  o f f i c e r s  i s  an o b l i g o r  upon t h e  i n d e n t u r e  s e c u r i t i e s ,  o r  an 
3_9/ 

underwriter for the obllgor. The term "underwriter" is defined in the 

last paragraph of subsection (b) to mean any person who was an underwriter 

within three years of outstanding securities of an obllgor, and has been 

construed by th~ Commission to include underwriters of the proposed 
4o/ 

iSSUe. 

It appeared thac a conflict of interest mlghe arise under this 

section where the Indenture trustee was to buy ten per cent of the pro- 

posed  bond i s s u e  a t  t h e  u n d e r w r i t e r ' s  p r i c e .  I t  was conceded  t o  be a c l o s e  

q u e s t i o n  and no o b j e c t i o n  was r a i s e d ,  p r o v i d e d  t h a t  d i s c l o s u r e  o f  t h e  t r a n s -  
41/  

action was made in the registration statement. A similar situation was 

presented in the case of the purchase of bonds of The Hawaiian Electric 

Company by the trustee, Hawaiian Trust Company, Ltd., with a view to 

dlscributlon. A conflict of interest was recognized but an exemption was 
42/ 

granted by the Cozxnission under Section 304(c) of the Act. 

Question was raised whether a title company, that insures the title 

to the mortgaged property, is disqualified to act as indenture trustee 

under Section 310(b)(2) of the Act. It is understood, in this connection, 

39/ House Report No. 1015, 76th Cong., Ist Session, p. 47. 
_~/ See discussion at pp. 50-52, infra. 
41/ Letter dated June 6, 1940, to R. S. Hecht, Chairman of the Board 

of Hibernia National Bank. 
42/ 12 S.E.C, 1135. See discussion at p. 4£, infra. 
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chat t i t l e  companies somettnms v r i ce  p o l i c i e s  to insure the leader againsc 

defect :Lye C:J.cle :l.n t he  mor tgaged  p r o p e r t y ,  :l.n vhJ.ch e v e n t  :Lt m.tShc, be con-  

ctngenC%y 1table Co holde=8 of  indenture sectu:tC£es. Hovever, i n  vtev of 

t h e  £ a c t  ChaC such l i a b t l £ t y  would be measured  by t h e  d e n s e  s u f f e r e d  

t h rou gh  t h e  d e g e c t £ v e  t i t l e  and i s  noc a proeKse to  pay ~he i n d e n t u r e  

s e c u ~ y ,  such t r u s t e e  would no t  a p p e a r  t o  be a p e r s o n  l i a b l e  on t h e  £nden-  

Cure secuz~Cy as  r e f e r r e d  to  i n  t h e  d e g t n t t t o n  og "ob l£so="  :Lu S e c t i o n  
43/ 

l m m m  

303(12) of  t h e  Ace.  

43 /  

, , | |  • m m  • • 

Memorandum daced November 10, 1949, o£ C. E.  Shreve  r e  q u e s t i o n  
r a i s e d  by Mr. Burns of  B e l l ,  Boyd and M a r s h a l l .  
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Section 310(b) (3) 

Cont ro l  

Under pa r ag raph  (3) o f  S e c t i o n  3 1 0 ( b ) ,  a t r u s t e e  i s  dee~ned. Co have  a 

c o n f l l c c l n s  I n t e r e s t  i f  Ic  c o n t r o l s  o r  i s  c o n c r o l l e d  by o r  i s  u n d e r  c c ~ n  

~ m s m  

conCrol  w i t h  an o b l i s o r  o r  u n d e r w r i t e r .  Under c h i s  p r o v i s i o n ,  t h e  cesc  

i s  a c t u a l  d i r ecC or  £ndirecC c o n t r o l .  The words ' ~heChe r  by aKency, s t o c k  

ownersh ip  o r  oche t -~ I se , "  which appea red  i n  SecClons 310(b ) (3 )  and 310(b ) (7 )  

o f  Che Sena te  B~11, were e l iminaCed  as u n n e c e s s a r y  i n  v iew of  che o p i n i o n  

o f  t h e  Supreme Court  on A p r i l  17, 1939, i n  R o c h e s t e r  Telepho~. e C o r p o r a t i o n  
45/ 

~ a m  

v. U. S. and t h e  F e d e r a l  CaasnunicaCions Cc~m~Lssion, 307 U. S. 125. 
46/ 
m a m a s  

Rule T-lOB-3, made effective by the Connlsslon on May 13, 1941, 

was adopted for the purpose of enabling persons desiring to acC as inden- 

ture crusCees co decermlne in advance of the filing of a registracion 

statement or an applicaclon for qualiflcaclon of an indenture whether or 

not the ComaLtsslon would find .then Co be disqualified to act as such " 

because of a control relaClonshlp wlCh any particular person who mishc be 

named as an underwriter for the obllgor. 

In  one c a s e ,  t h e  p roposed  i n d e n t u r e  t r u s t e e  was a l s o  t r u s t e e  unde r  

an i n d e n t u r e  o f  Che p a r e n t  of  t h e  o b l i g o r  under  which a l l  o f  t h e  c a p i t a l  

s t o c k  o f  t h e  p roposed  i s s u e r  was p l e d g e d  as c o l l a t e r a l  s e c u r i t y .  Al though 

the  v o c i n s  power thus  v e s t e d  i n  t he  t r u s t e e  was noc be ing  e x e r c i s e d  by 

44/ See d i s c u s s i o n  of  " u n d e r ~ c i c e r , "  aC page 50, i n f r a .  

45 /  House Report  No. 1016, 76ch Cong. ,  1s t  S e s s i o n ,  pase  47. 

46/ Trusc I n d e n t u r e  Ace Re l ea se  No. 11, May 13, 1941. 
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r e a son  og pendin$ r e o r g a n i z a t i o n  proceed£nsss  such v o t i n g  power was p r e s e r v e d  

by c o u r t  o r d e r  and gout  og t he  seven d i r e c t o r s  had been d e s i g n a t e d  by t h i s  

CrusCeeo The t r u s t e e  s t a t e d  t h a t  £c would no t  e x e r c i s e  t h i s  v o t i n g  c o n t r o l  

vLChout c o u r t  o r d e r  and t h a t  t he  cou r t  miKht d i v e s t  iC o£ ch£m c o n t r o l .  

N e v e r t h e l e s s ,  t he  p o s i t i o n  was t aken  chac the  proposed i n d e n t u r e  t r u s t e e  
47/  

m a m m m  

appeared co have a c o n f l i c t i n g  i n t e r e s t  under  S e c t i o n  310(b)(3)  o f  t he  Act .  

There  was no c o n f l i c t  under  S e c t i o n  310(b)(6)  o£ the  Act because the  s e c u r i t i e s  

£or which the  s t ock  was p ledged  were no t  i n  d e f a u l t .  

In  a n o t h e r  ca se ,  i c  appeared  cha t  s i x  og the  twelve d i r e c t o r s  o f  t he  

ob l£gor  were a l s o  d i r e c t o r s  o f  t he  proposed i n d e n t u r e  t r u s t e e  or the  c r u s t e e ' s  

p a r e n t .  There  were a l s o  i n c i d e n t a l  c ros s -ho ldLugs  o£ s e c u r i t i e s  by o g f i c e r s  

and d i r e c t o r s  o£ the  o b l i s o r  and t he  c r u s c e e ' s  p a r e n t .  The ComaKssion was 

un t r l l lLug  co conc lude  t h a t  t h e r e  was no c o n f l i c t  o f  Lu texes t  p r o s c r i b e d  by 

S e c t i o n  310(b) (3)  og r.he Act and d i r e c t e d  t h a t  r e g u s a l  o rde r  p roceed ings  be 

i n s t i t u t e d .  A new t r u s t e e  was the reupon  s e l e c t e d .  However, no q u e s t i o n  

yes  r a i s e d  r i c h  r e s p e c t  to  a p o s s i b l e  c o n t r o l  re la t ions l~Lp a r i s i n g  from mis -  

c e l l a n e o u s  ucLnority i n t e r l o c k i n g  r e l a t i o n s h i p s  between a t e l e p h o n e  company 

i s s u e r  and £cs p a r e n t  on the  one hand and t he  i n d e n t u r e  t r u s t e e  and i c e  

49/ 
p a r e n t  on the oche r ,  c ros s - scockho l~Lngs  be ing  nc~Lnal .  

47/ 

I 

49/ 

See memorandum of  A p r i l  5, 1945, re Port land General E l e c t r i c  Company. 
See also Cxm~ssion Minute o~ 3uly 27, 1939, re Northern Indiana Publ ic  
Se~r l ca  Companys dJ.scussed at: p .  48, l n ~ r a .  

Commission Minute o f  November 8,  1940, r e  Boston Ec~Lson Company, 
F i l e  No. 2-4564 (22 -67 ) .  Ques t ion  was a l s o  r a i s e d  of  a c o n f l i c t  o f  
i n t e r e s t  under  S e c t i o n  310(b)(4)  of  the  Act .  

See memorandum da ted  October  15, 1948, re  Nor thwestern  Be l l  Telephone 
Company, l ~ l e  No. 2-7705 (220805).  
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Again,  i n  Che case  of  an exchange o f f e r  o f  deben tu r e s  f o r  che p r e f e r r e d  

s tock  of  NaCional Press  Buildlns CorporaCion,  t he  p r e s i d e n t  and a d i r e c c o r  

of  t he  C~usCee, NaCional Savings  and T rus t  Company, was a d i r e c t o r  and one 

of  f i v e  veCing crusCees o f  Che o b i i $ o r ,  q u e s t i o n  was r a i s e d  o f  a c o n f l i c t  

o f  i n t e r e s t  under  SecCion 310(b) (3~  whereupon the  i n d ~ v i d u a l  r e s i g n e d  as 
49a/ 

v o t i n g  t r u s t e e .  

quesCion was r a i s e d  whe the r  Union Truer  Company o f  P i t t s b u r g h  uctghc a rc  

as  i n d a n ~  c ruscee  f o r  an i s s u e  Co be underwr iccen  by Mellon S e c u r i c i e s  
50/ 

m m m m  

Corpora t i on  because  o f  che q u e s t i o n  o f  p o s s i b l e  common ¢onCrol .  The 

Comstse~on i n d i c a t e d  t h a t  iC was C o n t a c i v e l y  o f  t he  view chac r e p r e s e n c a c i o n s  

made as co t h e  dlfficulc7 of  o b t a i n i n g  a n o t h e r  q u a l i f i e d  c ruscse  in  FlcCsburgh 

(where the  i ndencu re  r e q u i r e d  t h e  t r u s t e e  co r e s i d e )  cha t  was noc a f f i l i a c e d  

wi th  compe t i co r s  o f  t he  o b l i g e r  would noc warranC the  i s s u a n c e  o f  an exemption 

o r d e r  under  S e c t i o n  304(c) o f  che Arc.  Consequen t ly ,  a new i n d e n t u r e  

c ruscee  was a p p o i n t e d .  

Appl icaCion  - J .  P. Morgan & co.  I nco rpo raced  - F i l e  No. 2 5 - i  

Application pursuant co Rule T-10B-3 was filed by J. P. Morgan & Co. 

I n c o r p o r a t e d  as a p r o s p e c c i v e  i n d e n t u r e  c ruscee  f o r  a f i n d i n g  Chac i c  did 

noC have any confllcclng interest as defined in Clauses (3) or (6) of 

$ecclon 310(b ) of the Ace by reason of any affillaclon becweem iC and 

Morgan SCanle7 & Co. I n c o r p o r a c e d ,  a p r o s p e c t i v e  u n d e r w r i t e r  f o r  o b l i g e r s  

ac the  c£me unknown. The quesc ion  under  Clause (3) of  sa~d s e c t i o n  w a s  

whether  J .  P. Morgan & Co. I n c o r p o r a t e d  d i r e c t l y  o r  i n d i r e c t l y  c o n c r o l l e d ,  

or  was d i r e c C l y  or  i n d i r e c c l y  c o n c r o l l e d  by, or  was under  d i r e c t  or  

i n d i r e c t  common c o n t r o l  wi th  che proposed u n d e ~ c e r .  The ques t i on  under  
49_._as/ See memorandum of February 7~ 1956, re  N a t i o n a l  P r e s s B u i l d i n s  

C o r p o r a t i o n ,  F i l e  No. 22-1800. 
50/ Jones & Laughlln Steel Corporaclon, File No. 2-4624 (22-90). 
~___i/ Commission Minute of Janua~'y 7, 1941. 
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Clause (6) was w h e t h e r  or  noc J .  P. Morgan & Co. I n c o r p o r a t e d  was the  

b e n e f i c i a l  owner of t e n  pe r  c e n t  o r  more o f  any c l a s s  of s e c u r i t y  of such 
32__/ 

underwr£ Cer.  

IC was found Chat by r e a s o n  o f  che community of  i n t e r e s t s  o f  che o w n e r s  

o f  t h e  s t o c k  o f  Che p roposed  t r u s t e e  and t he  u n d e r v r ~ c e r ,  t he7  v e r e  unde r  

co-non c o n t r o l .  The o p i n i o n  s t a t e s  i n  p a r t  as  f o l l o w s :  

" The f a c t  r emains  cha t  t h e  u n d e r w r i t e r  was l aunched  as a 
Morgan concern  w i t h  Morgan b a c k i n g ,  and t h a t  che p r o s p e r i t y  o f  
t h e  u n d e r e r ~ t e r  i s  s t i l l  a m a t t e r  o f  s u b s t a n t i a l  i n t e r e s t  no t  
o n l y  t o  i t s  ovn s t o c k h o l d e r s  and management buC Co t h e  manage- 
menC of  t h e  Morgan c r u s t  company as w e l l ,  

' ~hus  t h e  Crust  company i s  no t  o n l y  s u b j e c t  co t h e  c o n t r o l  o f  
£C8 own ~Lreccors  and o f f i c e r s ;  i t  i s  a l s o  s u s c e p t i b l e  o f  b e i n g  
m a t e r i a l l y  i n f l u e n c e d ,  i n  s i t u a t i o n s ,  v~Ch which t he  Act i s  ~on- 
t e r n ° d ,  by t h o s e  in  c o n t r o l  o f  t h e  u n d e r w r i t e r - - n o t  by v i r t u e  
o f  any a n t a g o n i s t i c  powers o r  i n f l u e n c e s ,  b u t  by v i r t u e  o f  t h e  
harmony o f  p e r s o n a l  i n t e r e s t s  e x i s t i n g  °honk t he  c o n t r o l l i n g  
~m~ers  o f  the L~o managements. 

' " t h i s  c o n f l u e n c e  i n t o  t h e  same hands  of  bo th  t h e  power and t he  
£ncenCive  co c o n t r o l  bo th  c o r p o r a t i o n s  f o r  t he  mutual  b e n e f i t  
and p r o t e c t i o n  of  t he  p e r s o n s  c o n c r o l l i n s  both  o f  t he=  makes 
t h e  c o n c l u s i o n  i n e s c a p a b l e ,  i n  our  o p i n i o n ,  cha t  t he  t r u s :  com- 
pany and t h e  u n d e r w r i t e r  a r e  c o n t r o l l e d  by a s i n g l e  u n i f i e d  
~ p o  t! 

The Commission r e c o g n i z e d  i t s  J u r i s d £ c t £ o n  unde r  Rule T-10B-3 Co 

c o n s i d e r  t h e  £ s sues  r a i s e d  unde r  Secc£on 310(b ) (6 )  o f  t h e  Act buC i n  view 

of  1t8 conclus ion on the quest£on of  coBnon c o n t r o l ,  £C considered t h i s  

q u e s t i o n  Co be academic•  

521 
m 

I[[ I I I I I  [ E ~ Jl I J I I  m I I I 

The i s l e  of  poss ib le  c o n f l i c t  o f  i n t e r e s t  under Sect ion 310(b)(3) o f  
t h e  AeC because  o f  t he  p o s s i b l e  c o n t r o l  r e l a t i o n s h i p  between J .P .Morsan  
& Co. Zncorporaced ,  as £ndencure  c r u s t ° e ,  and Morgan S t a n l e y  & Co. 
I n c o r p o r a t e d ,  as u n d e r w r i t e r ,  was r e s o l v e d  i n  t he  M a t t e r  o f  S h e l l  
Union Oi l  C o r p o r a t i o n ,  F i l e  No. 2-4633 ( 2 2 - 9 5 ) ,  by t h e  s u b s t i t u t i o n  o f  
a n o t h e r  t r u s t e e .  8 SEC 520. 

53__/ lO SEC 119, 149. 
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Thereafter, Morgan Stanley & Co. Incorporated was dissolved and 

c o n v e r t e d  £nCo a p a r t n e r s h i p .  As a par= of  t h e  p l a n  o f  l i q u / d a t t o n ,  i t s  

preferred stock, thereCofore owned substanC£ally by the major stockholders 

of  J .  P.  Morgan & Co. I n c o r p o r a t e d ;  was l i q u i d a c e d  and r e t i r e d .  J .  P. Morgan 
54/ 

e e m m l  

& Co. I n c o r p o r a t e d  w a s  che :eupon  adv£sed  p u r s u a n t  Co a u t h o r i z a t i o n  by t h e  

Commission chac upon the  f a c t s  Chert known, no q u e s t i o n  would be r a i s e d  

w i t h  r e s p e c t  to  t he  bank p r e s e n t l y  b e i n g  q u a l i f i e d  to  a c t  as  i n d e n t u r e  t r u s -  

t e e  when Morgan S t a n l e y  & Co. i s  an u n d e r w r i t e r  f o r  che o b l £ g o r  i n s o f a r  as 

the  a p p l i c a t i o n  of  SecC£on 310 (b ) (3 )  o f  t h e  Ace Co ChaC p a r t i c u l a r  s iCua t£on  

was conce rned .  There  appea red  to  be no f u r t h e r  quesCion of  a p o s s i b l e  

c o n f l i c t  unde r  S e c t i o n  310 (b ) (6 )  o f  t h e  Ace, 

54/ LecCer dated August 13, 1943p from Baldwin B. Bane, File No. 25-I-3. 

55/ Comnlsslon Minute of August 13, 1943. " 
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5 5 a /  
AppllcaClon - Allgemelne ElekcrlciCats-Gesellschaft: File No. 22-1706.- 

Pursuant to an application under Section 304(d) of the Act, the 

Commission exempted from the provisions of Section 310(b)(3) of the Act, 

debt adjustment bonds, insofar as the indenture permitted the German co- 

t r u s t e e  t o  serve as such nocwithstandins an affiliation with an underwriter 

f o r  t h e  i s s u e r .  F i f t y  p e r  c e n t  o f  t h e  o u t s t a n d i n g  c a p i t a l  s t o c k  o f  t h e  

German c o - t r u s t e e  was  owned by a German p a r t n e r s h i p  w h i c h  h a d  a t h r e e  p e r  

c e n t  p a r t i c i p a t i o n  i n  a s y n d i c a t e  w h i c h  i n  1954 u n d e r w r o t e  c a p i t a l  s t o c k  

Of AEG and it was anticipated chat such partnership would participace in 

future syndicates underwriClng securlCy issues of AEG. IC appeared that 

disqualification of the proposed German co-trustee would make IC difficult 

to obtain as co-trustee in Germany, any satisfactory organization or 

individual which was engaged in trust business in Germany and had any 

experience wlth foreign loans and trust indentures with respect thereto. 

Only a few German organlzations have entered Into this field, these being 

primarily the larger banks in Germany, all of which had relatlvely large 

participation in the syndicate, which in 1954 underwrote AEG's capital 

stock and accordingly were subject to the same disqualification as the 

p r o p o s e d  c o - t r u s t e e .  

55._~a/ T r u s t  T n d e n c u r e  Act  R e l e a s e  No.  8 1 .  
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Section 310(b) (4) 

I n C e r l o c k i n ~  Di recCors j  e t c .  

Paragraph  (4) of  S e c t i o n  310(b) p r o h i b i t s  the  i n d e n t u r e  t r u s t e e  i t s e l f  

or  any of  i t s  d i r e c t o r s  or  e x e c u t i v e  o f f i c e r s  from be ing  an o f f i c e r ,  d i r e c -  

t o r ,  p a r t n e r s  employee ,  a p p o i n t e e  o r  r e p r e s e n t a t i v e  of  an o b l i s o r  upon the  

i n d e n t u r e  s e c u r i t i e s ,  o r  of  an u n d e r w r i t e r  f o r  t h e  o b l i g o r  who i s  c u r r e n t l y  

engaged i n  t h e  b u s i n e s s  o f  u n d e r w r i t i n g .  Th i s  p a r a g r a p h ,  however ,  p e r m i t s ,  

in  c o ~ n  p a r l a n c e ,  one d i r e c t o r  or  e x e c u t i v e  o f f i c e r  "each way*' between 

t h e  t r u s t e e  and the  o b l i g o r ,  buC no p e r s o n  may ac t he  same t ime be an 

e x e c u t i v e  o f f i c e r  o f  b o t h .  The second cmmon d i r e c t o r  i s  p e r m i t t e d  on ly  

i f  t h e  number of  d i r e c t o r s  of  t h e  t r u s t e e  i s  more than n i n e .  Clause  (C) 

p e r m i t s  t he  t r u s t e e  Co be d e s i g n a t e d  co ac t  as such,  or  i n  c e r t a i n  s p e c i -  
56/ 

m m m m  

l i e d  m i n i s t e r i a l  c a p a c i t i e s ,  by an o b l i g o r  o r  u n d e r w r i t e r .  The f a i l u r e  

of chls provision to permit limited affiliation of the underwriter wlch the 
57/ 
mmam 

trustee is consistent with the requlremencs of the National Bankln S Act. 

During the period Chat the terms "oblisor" and "trustee" were construed 

by the  D i v i s i o n  co i n c l u d e  t h e i r  p a r e n t s ,  s u b s i d i a r i e s  and a f f i l i a t e s , - "  

such c o n s t r u c t i o n  ~ s  a l~o  a p p l i e d  to  t h e  c o n f l i c t s  of  i n t e r e s t  r e f e r r e d  to  

in  pa rag raph  (4) o f  S e c t i o n  3 1 0 ( b ) o f  the  Act .  Thus, i n  one case  i t  was 

n o t e d  t h a t  t h e  number of  d i r e c t o r s  of  t he  o b l i $ o r  who were a l s o  d i r e c t o r s  

of  t h e  p roposed  i n d e n t u r e  t r u s t e e  a n d / o r  the  c r u s c e e ' s  p a r e n t  exceeded  t he  

5_6/ House Report  No. 1016, 76ch Cons . ,  lsC S e s s i o n ,  p .  47. 
Thi rd  i n t e r l o c k i n g  d i r e c t o r  p r o h i b i t e d  - see  memorandum of  February  9,  
1955, re Michigan Bell Telephone Co.; memorandum of March 17, 1955, re 
Southern California Edison Co. 

i 

57/ 12 U. S. Code S78. 

58/ See discussion at pp. 14-16, supra. 
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59/ 
num e r  pe rmicced  u n d e r  t h i s  p r o v i s i o n  of  t he  Ace.  

6--0/ 
The i n s c i C u C i o n  of  r e f u s a l  o r d e r  p r o c e e d i n g s ,  whereupon a new i n d e n t u r e  

t r u s t e e  was s e l e c t e d .  Th i s  q u e s t i o n  has  become mooc u n d e r  che n a r r o w e r  con-  

sCrucCion s i n c e  p l a c e d  upon t h e s e  t e r m s .  No such q u e s t i o n  a p p e a r s  Co have  

been r a i s e d  w i t h  r e s p e c t  Co a d i r e c C o r  of  The CrusCee a l s o  s e r v i n g  as a 
6_!1/ 

d i r e c t o r  o f  a p a r e n t  o f  an u n d e r w r i c e r .  

The question was raised of a possible conflicc of inTeresT under Thls 

provision in a siCua~ion where the presldenC-dlreccor of an obligorwas also 

a d i r e c t o r  o f  The i n d e n t u r e  Cruscee~ and iT was p r o p o s e d  To add Co the  c r u s -  

c e e ' s  board o f  d i r e c t o r s  a n o t h e r  p e r s o n w h o  was a d i r e c t o r  and v i c e - c h a i r m a n  

of  t h e  board  of  t h e  o b l i g o r .  S i n c e  The number of  d i r e c t o r s  o f  t h e  t r u s t e e  

was more than n i n e ,  The on ly  q u e s t i o n  p r e s e n t e d  was w h e t h e r  t he  p roposed  new 

d i r e c t o r  was a l s o  an e x e c u t i v e  o f f i c e r  o f  The o b l i g o r  by r e a s o n  o f  b e i n g  

v i c e - c h a i r m a n  of  t h e  board  o f  che o b l i g o r .  

The Comm/ss£on d i r e c t e d  

591 QuesCion was a l s o  r a i s e d  u n d e r  S e c t i o n  310 (b ) (3 )  o f  t h e  Ace w i t h  
r e s p e c t  Co c o n t r o l  ove r  t h e  o b l i g o r ,  s i n c e  s i x  o f  ~he Twelve d i r e c t o r s  
o f  t h e  o b l i g o r  were  a l s o  d i r e c t o r s  o f  The t r u s t e e  o r  i t s  p a r e n t .  
There  were  i n c i d e n t a l  c r o s s - h o l d i n g s  of  s e c u r i t i e s  by o f f i c e r s  and 
d i r e c t o r s  o f  t he  o b l i g o r  and t h e  C r u s C e e ' s  p a r e n t .  

60/ Commiss ion  minuCe of  November 8 ,  1940p r e  Boscon Ed i son  Company, 
File No. 2-4564 (22-67). See also Co~nlssion's n~tnuCe of April 3, 
1941, re Koppers Co., File No. 2-4721 (22-iii), involving siTuacion 
~here  a d i r e c t o r  o f  the  p roposed  i n d e n t u r e  TrusTee was a l s o  a d i r e c t o r  
of a parent of one of Che underwriters. No question was raised because 
of  sma l l  amount i n v o l v e d .  

61 /  L e t t e r  daCed A p r i l  5, 1940, Co Mudge, S t e r n ,  ~ i l l i a m s  & Tucker  r e  
Scone & Weuscer ,  I n c .  



39 - 

In view of the definition of "executive officer" c o n t a i n e d  i n  

S e c t i o n  303(6) of  the  Act ,  which e x c l u d e s  t h e r e f r o m  the  chairman of  the  

board  of, d i r e c t o r s ,  and,  i n  v iew of  r e p r e s e n t a t i o n s  t h a t  the  s a i d : v i c e -  

chai rman o f  the  board  of  d i r e c t o r s  pe r fo rmed  no e x e c u t i v e  f u n c t i o n s ,  i t  

appea red  t h a t  he cou ld  become a d i r e c t o r  o f  cbe i n d e n t u r e  t r u s t e e  w i t h o u t  
62/ . . .  

violating chls provision. In another case it appeared thaC a director 

and senior vlce-presldent of the trustee was also a director and chairman 

of the executive committee of the obligor. Obllgor's bylaws provided 

chat the chairman of the executive committee shall be deemed co be an 

executive officer. No further question was raised as Co the qualification 

of the trustee in the light of such interlocking relationship upon receipt 

of advice Chat the bylaw provision would be eliminated and assurances chat 
6_!L 

the person concerned was not in fact an officer of the company. 

The question has arisen as to the meaning of the words "employee, 

appolnCee or representative" in various types of situations. Thus, in 

one case a vlce-presldent of the trustee was also a director and finan- 

cial adviser of the obligor on a monthly salary. It was stated t ha t  he 

took no part in the executive management nor the operation of the oblisor 

and that he had no regular hours for attendance at the office of the 

obllgor nor a desk or office therein. The staff took the position that 

62/ Letter dated October 21, 1946, to Peoples First National Bank & Trust 
Co. re Westlnghouse Electric Corporation, File No. 2-4878 (22-159). 

6.~3/ Alan Wood Steel  Company, F i l e  No. 2-7641 (22-792).  
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64/ 
t h e r e  was a c o n f l i c t  o f  i n t e r e s t  u n d e r  S e c t i o n  310 (b ) (4 )  of  t h e  Ac t .  

On the  o c h e r  hand ,  a t i t l e  company i n s u r i n g  t i t l e  to  t h e  mor tgaged  p r o p e r t y  

and a c t i n g  as i n d e n t u r e  t r u s t e e  was r e g a r d e d  as an i n d e p e n d e n t  c o n t r a c t o r  
65/ 

m m m m m  

not  coming w i t h i n  t he  scope of  t h i s  s u b s e c t i o n .  

The q u e s t i o n  o f  t h e  i n t e r p r e t a t i o n  of  t h e  words " ~ n p l o y e e ,  a p p o i n t e e  

o r  r e p r e s e n t a t i v e "  has  a r i s e n  most f r e q u e n t l y  i n  c o n n e c t i o n  w i t h  t he  

p o s s i b l e  a p p l i c a t i o n  t h e r e o f  t o  an a t t o r n e y  f o r  an o b l i g o r  o r  o f  an u n d e r -  
66__/ 

w r i t e r  f o r  such o b l i E o r .  

Tn a case  Where a member o f  t h e  board  o f  d i r e c t o r s  of  a p roposed  

i n d e n t u r e  t r u s t e e  was a l s o  a member o f  t he  law f i rm  r e p r e s e n t i n E  the  

o b l i g o r  on g e n e r a l  r e t a i n e r ,  t h e  Coasnission a u t h o r i z e d  t h e  D i v i s i o n  to  

a d v i s e  such c o u n s e l  t h a t  a l t h o u g h  i t  was a c l o s e  q u e s t i o n ,  t h e  Commission 

was of  t he  v iew t h a t  a c o u r t  would c o n s t r u e  h i s  r e l a t i o n s h i p  to  t h e  i s s u e r  

as  t h a t  o f  an "employee"  w i t h i n  the  meaning of  S e c t i o n  310 (b ) (4 )  and would 

64/ 

65/ 

6--6/ 

See memorandum to the file dated January 8, 1942, by Robert McKellar, 
re Schenley Distillers Corporation, File No. 2-4925 (22-177). 

Memorandum dated November 10, 1949, of C. E. Shreve re question raised 
by Mr. Burns of Bell, Boyd and Marshall. 

The view has been expressed that the words "appolncee or representative" 
relate only to persons selected by the obligor or underwriter and 
appointed especially to serve on the trustee's board as a representative 
of the obllgor or underwriter. Cf. Section 17(c) of the Public Utility 
Holding Company Act of 1935. 
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67/ 
h o l d  t h e  t r u s t e e  to  be d i s q u a l i f i e d  t h e r e u n d e r .  In another case, a 

d i r e c t o r  o f  t h e  p roposed  t r u s t e e  and a member of  the  f i rm  a c t i n g  as i t s  
6_s/ 

g e n e r a l  c o u n s e l  was a l s o  a d i r e c t o r  o f  t h e  o b l i g o r  f o r  which h i s  f i r m  

was r e t a i n e d  as s p e c i a l  c o u n s e l  in  an a p p r a i s a l  p r o c e e d i n g .  Couns¢l was 

a d v i s e d  t h a t  s i n c e  h i s  f i r m  was no t  employed by t h e  o b l i g o r  on a g e n e r a l  
69/ 

i m . m  

r e t a i n e r ,  he was no t  d i s q u a l i f i e d  as  an "employee ,  a p p o i n t e e  or  r e p r e -  

s e n t a C i v e "  of  t he  o b l i g o r .  When, a t  a l a t e r  d a t e ,  an a p p l i c a t i o n  f o r  

q u a l i f i c a t i o n  of  an i n d e n t u r e  was f i l e d  by t h i s  o b l i g o r ,  t h i s  f i r m  had 

become i t s  g e n e r a l  c o u n s e l .  Registrant was a d v i s e d  t h a t  a conflict of 

i n t e r e s t  appea red  t o  exist and a n o t h e r  t r u s t e e  was o b t a i n e d  p u r s u a n t  to  
70/ 

an undertaking in the registraclon statement. 

Thereafter, the staff cook the position that therewas a conflict of 

i n t e r e s t  u n d e r  t h i s  p r o v i s i o n  where  t h e  law f i r m ,  of  which  a d i r e c t o r  o f  

t h e  t r u s t e e  was a member, was c o u n s e l  f o r  one o f  t he  p roposed  u n d e r w r i t e r s  

although noC sole counsel and not on a retainer basis. Such counsel was 

afforded the opporcunlty to argue the matter infor-a!iy before the 

Commission and the Commission expressed itself as being of the view chat 

| .  

67/ 

681 

69/ 

70/ 

Commlsslonmlnute of Sepc~nber 1, 1943, r e  Atlanta Gas Light Cowpany, 
File No. 2-5211 (22-262). 

The relationship of an officer or director of the obllgor or under- 
writer as an employee, appointee or representative of the trustee is 
not prohibited by Section 310(b)(4). 

Cf. Investment Company Act Release No. 214, SepCember 15, 1941. 

See Ccmnission minutes of April 12 and 14, 1945, re York Corporation, 
File No. 2-5659 (22-396). 
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a c o n f l i c t  e x i s t e d .  However, t h e  r e s i s c r a t t o n  s t a t e m e n t  was p e r ~ t c e d  Co 

become e f f e c t i v e .  

A p roposed  amendmanc Co i n s C r u c c i o n  4 of  ICmn 6 o f  Form T-1 and 

I tem 3 of  Form T-2 ,  Co i n c l u d e  an a t t o r n e y  or  a member o f  a f i r m  of  

a t t o r n e y s  r e g u l a r l y  r e t a i n e d  o r  engaged by t h e  o b l i g o r  o r  any u n d e r w r i t e r  

f o r  t he  o b l £ g o r ,  i n  t he  te rms " e m p l o y e e , "  " a p p o i n t e e , "  and " r e p r e s e n t a t i v e , "  
72/ 

r e m a i n s  

was c i r c u l a t e d  aC t h e  d i r e c t i o n  o f  t h e  Commission. T h e r e a f t e r ,  when 

such apparenC c o n f l i c t s  a r o s e ,  Che Coma~Lssion d e c i d e d  Co r a i s e  no q u e s t i o n  

w i t h  r e s p e c t  t h e r e t o  i n  v iew of  t he  f ace  chac t he  g e n e r a l  p roblem was 
73/ 

r a m .  

under study by i c .  

The v iew was e x p r e s s e d  by r e p r e s e n t a t i v e s  o f  banks and Cruse companies 

who ace as indenCure  cruz c.ees, chac many of  such companies  would p r e f e r  co 

s u r r e n a e r  ch£s b u s i n e s s  than  Co g i v e  up t h e i r  l a g e r - d i r e c t o r s  who were 

v a l u a b l e  i n  c o n n e c t i o n  ~rLch Chair  o r d i n a r y  c ruse  b u s i n e s s  and ChaC the  

r e s u l t  would be Co chrma c h i s  b u s i n e s s  to  a r e l a c i v e l y  few in sC iCuc ions  

£n the larser financial coumJnlcies. Thereafter che Con.nission issued ~cs 

71/ Commission m~nuCe of July 10, 1945, re ConClnencal Baking Company, 
File No. 2-5773 (22-413). 

72__/ Coasnisalon minu te  of  September 27, 1945. 

73/ See C°an i s s£°n  minuCe of  September 27, 1945, r e  Sou thwes te rn  B e l l  
Te lephone  Company, F i l e  No. 2-5899 (22-454) ;  and Commission minu te  
of  November 26, 1945, r e  P a c i f i c  Te lephone  & Te l eg raph  Co.,  
File No. 2-5996 (22-479). 
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74/ 
r e l e a s e  announcing  the  abandonment o f  t he  proposed  amendment and the  

d e f £ c i e n c y  £s no l o n g e r  r a i s e d  u n l e s s  t he  l awyer  i s  a c t u a l l y  employed a s  

house  couns e l  of  t h e  o b l i g e r  or  u n d e r w r i t e r ,  or  oche r  e x t e n u a t i n g  c i r cum-  

s t a n c e s  ex l sC  which would clearly esCablish the attorney as an Imployee, 
75/ 

a p p o i n t e e  or  r e p r e s e n t a t i v e o f  t h e  o b l i g e r  o r  u n d e r w r i t e r .  

I t  was conc luded  t h a t  the  term " p a r t n e r , "  as  used i n  t h i s  s e c t i o n ,  

i n c l u d e s  an e x e c u t o r  o r  t r u s t e e  who becomes a l i m i t e d  p a r t n e r  o f  an u n d e r -  
75a/ .. 

v r i t e r  f o r  the o b l i g o r . - ' -  

741 

75J 

Trusc I n d e n t u r e  Ace R e l e a s e  No. 35, Feb rua ry  6, 1947. 

See l e t t e r  da t ed  Feb rua ry  5, 1947, to  Edmund Burke,  3 r .  

75a_.__/ See memorandum da ted  A p r i l  23, 1951, re  l e t t e r  da t ed  A p r i l  19, 1951, 
from W£1son & M c l l v a l n e .  



- Ld~. - 

Exemption - The Hawaiian E1ectrlc Compan ~ - File Nos. 22-219~ 12 S:.E.C. 1135; 
and 2-5383 (22-312~), 

The Hawaiian E l e c t r i c  Company, L i m i t e d ,  i s s u e d  under  i t s  i n d e n t u r e  

d a t e d  SepCmnber 1, 1938, $2,000,000 p r i n c i p a l  amount o f  F i r s t  Mor t sa se  

S e r i e s  A Bonds and $3,000,000 of  S e r i e s  B Bonds.  The t r u s t e e ,  Hawaiian 

Trus t  Company, L i m i t e d ,  p a r t i c i p a t e d  w i t h  a group of  f i n a n c i a l  i n s t i t u t i o n s  

i n  t h e  pu rchase  of  t he  s a id  bonds w i t h  a v iew to  d i s t r i b u t i o n .  Inasmuch as 

the  t r u s t e e  d i s p o s e d  of  i t s  h o l d i n g s  of  S e r i e s  A and B Bonds on or  b e f o r e  

May 1,  1941, i t  c o n t i n u e d  to  b e  an " u n d e r w r i t e r "  f o r  t h e  o b l i g o r ,  a s  de -  

f i n e d  £n S e c t i o n  310(b) of  t h e  Act u n t i l  Hay 1, 1944, and c o n s e q u e n t l y  

could  no t  q u a l i f y  under  S e c t i o n  310(b ) (2 )  of  t he  Ac t .  

In  a d d i t i o n ,  t he  t r u s t e e  had s i x  d i r e c t o r s  i n  coasnon w i t h  Bank o f  

Hawaii and Bishop N a t i o n a l  Bank, bo th  be ing  u n d e r w r i t e r s  o f  s a i d  i s s u e s ,  

and was t h e r e f o r e  a l s o  d ~ s q u a l i f i e d  under  S e c t i o n  310(b) (4 )  of  t h e  Act .  

Upon a show£ns thac  t h e r e  were no i n s t i t u t i o n s  on t he  i s l a n d s  w i t h  

sufficienC facilities to act as trustee which were noC slmilarly disquali- 

fied and che uncertain ab£1ity of a mainland trustee Co funcClon on the 

islands under existing laws and conditions, an ex4~ptlon from such provl- 

sions of the Act by reason of the foresoing conflicts in interest was 

sranted pursuant co Section 304(c)(2) with respect to a proposed offering 

of Series C Bonds, 

Thereafter, when the conflict of Interest under Section 310(b)(2) of 

the Act no longer existed, the Commission e x t : e n d e d  the exemption from 

Section 310(b)(4) of the Act to a proposed issue of Series D Bonds (the 
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76/ 
S e r i e s  C Bonds no t  h a v i n g  been p u b l i c l y  o f f e r e d ) .  L ike  exempt ions  

77/ 
were g r a n t e d  w i t h  r e s p e c t  to  t he  S e r i e s  E and F B o n d s . - -  

Exemption - Rhelnlsch-Westfallsches Elektrlzltatswerk Aktlengesellschaft, 
File No. 22-1785 77...~a/ 

P u r s u a n t  to  an a p p l i c a t i o n  under  S e c t i o n  304(d) of  t h e  Act ,  t he  

Co~niss£on  exempted from t h e  p r o v i s i o n s  o f  S e c t i o n  310(b) (4 )  o f  t he  Act ,  

deb t  a d j u s t m e n t  bonds i n s o f a r  as  t h e  i n d e n t u r e  p e r m i t t e d  t h e  German co-  

trustee to serve as such notwlthstand£n8 the fact that the chairman of 

the Aufslcht~atof the German co-trustee was also chalrmanof the 

Aufslchtsrat of the bank which had acted as an underwriter for the issuer. 

The Aufslchtsrat of a German corporation has substantially different 

functions from that of the board of directors of a United States corpo- 

ration. Under Section 95 of the Gen~an Stock Corporation Law, the duties 

and rishts of me~zbers of the Aufslchtsrat of German corporations are 

extremely limited and the delegatlon of management powers to the 

Aufslchtsrat are specifically prohibited. Disquallficatlon of the pro- 

posed co-trustee would have made it difficult to obtain as co-trustee any 

German organization satisfactory to the company which had adequate experi- 

ence in dealing with foreign laws, since most of the available Institu- 

tlons which would come under consideration for such appointment had 

relatlonshlpswlth underwriters of the issuer involving ownership or 

control which were at least as serious as that relating to the proposed 
77b/ 

co- t rus tee .  
7.~6/ Trust Indenture Act Release No. 29, July 6, 1944. 

7._7.7/ F i l e  Nos.  2-5906 (22-456) and 2-7011 (22-626). 

77_..!/ T r u s t  I n d e n t u r e  Act R e l e a s e  No. 91.  

77b/ See also Allgemelne Elektricitats-Gesellschaft, File No. 22-1706, 
where a similar appllcaCion was granted. Trust Indenture Act 
Release No. 8Z. 
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Section 310(b)(5),  (6) ,  (7) ,  (8).a.~.d (9) . 

..Crpss-ownershlp of Securities 

Like paragraph (4) of Section 310(b) ( r e l a t i n g  to i n t e r l ock ing  

dlre~tors and slmilar afflliations), paragraphs (5), (6), (7) and (8) 

(relating to cross-ownership of securities between the obllgor, or its 

underwriter, and the trustee) are definitely defined prohibited relation- 

ships which in a given case may also const%tute a control situation 

prohibited under paragraph (3) of thls set=ion. However, in the para- 

graph tollowlng, it is stated that the indenture to be qualified shall 

provide that the specifications of percentages in paragraphs (5) to (9), 

inclusive, shall not be construed as indicating that the ownership of 

such percentages of the securities of a person is or is not necessary or 

sufficient to constitute direct or indirect control for the purposes of 
78/ 

paragraph (3) or (7) of this subsection.-- A predetermination of a 

conflict hereunder based upon a prohibited atfillation between the 
7__9/ 

trustee and an underwriter may be had under Rule T-10B-3. Here, coo, 

the terms "obllgor" anu "trustee" should not be construed to include 
801 

their affiliates.-- 

78/ 

79/ 

80/ 

This subsection also contains definitions for the purpose of 
paragraphs (6), (7), (8) and (9) with respect to "security '' and 
"securities," the existence of a default, and the holding of 
securltles by the trustee as collateral and in certaln represen- 
tative capacities. 

In the Matter of J. P. Morgan & Co. Incorporated, i0 SEC 119, 150. 

See ulscusslon at pp.14a-16, supra. 
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Paragraph (5) imposes rescclcclons on the beneficial ownership, by 

the  o b l i g o r  and i t s  u n d e r w r i t e r s  and t h e i r  r e s p e c t i v e  o f f i c i a l s ,  of  v o t i n g  

s e c u r i t i e s  o f  the  t r u s t e e .  N e i t h e r  the  o b l i g o r  nor  any of  i t s  o f f i c i a l s  

may be the  b e n e f i c i a l  owner of  more than  Can pe r  c e n t  o f  such s e c u r i t i e s .  

A twenty  per  c e n t  l i m i t  i s  p l a c e d  upon Chair  c o l l e c t i v e  ownership  of  such 

s e c u r i t i e s .  A Can pe r  c e n t  lim~C i s  p l a c e d  upon the  ownership  of  such 

s e c u r i t i e s ,  i n d i v i d u a l l y  or  c o l ) . e c c i v e l y ,  by each  u n d e r w r i t e r  and i t s  
8_11/ 

officials. . 

The Commlsslongranted acceleration in one case where it appeared 

ChaC in one of the  bidding groups for the  debentures ~ere included under- 

writers for a stand-by offering of coupon stock of the trustee by which 

t h e y  migh t  be r e q u i r e d  co purchase  more than t en  pe r  c e n t  of  the  t r u s c e e ' s  
81__ a/ 

s t o c k .  

Paragraphs  (6) ,  (7) and (8) dea l  w i t h  the  m a t t e r  of  the  b e n e f i c i a l  

ownership  by the  t r u s t e e  of  s e c u r i t i e s  of  an o b l i g o r  or  u n d e r w r i t e r ,  and 

s e c u r i t i e s  o f  pe r sons  who own s u b s t a n t i a l  p e r c e n t a g e s  of  the  Vot ing  s e c u r i -  

t i e s  o f  an o b l i g o r ,  or  who s t and  ~n a c o n t r o l  r e l a t i o n s h i p  w i t h  an o b l i g o r .  

The r e s t r i c t i o n s  a l s o  apply  to  s e c u r i t i e s  h e l d  as c o l l a t e r a l  s e c u r i t y  f o r  

an o b l i g a t i o n  as co which an uncured  d e f a u l t  in  p r i n c i p a l  has c o n t i n u e d  fo r  

8_11/ House Repor t  No. 1016, 76ch Cong. ,  1s t  S e s s i o n ,  p. 48. The s t a t u t e  
p r o h i b i t s  such ownership  by two or  more o f  such p e r s o n s .  In  t h i s  
connecClon, InsCrucclon 3 Co Item 8 of Form T-I, which permlcs hold- 
Ings of less than one per cent by "an underwriter," etc. p to be 
omitted, was merely for the  purpose of simplifying the  requirements 
of the fom and not a construcClon of the statutory language. 

81a/ Cousnisslon minute of October 4, 1956, re Southern Bell Telephone and 
Telegraph Company. 



more than thirty days. Paragraph (6) gives recoEnlclon co the fact thac 

if a trustee is permlcted by paragraph (1) of this subsection to ac~ as 

trustee under more than one indenturep there ks no reason why the owner- 

ship by the trustee of securities i s s u e d  under any of such indentures 
, --821 
should be deemed ~o conscltute a conflicting interest. I~ thus seems 

clear ~hat a conflicting interest does noc arise under the Act merely 

because the trustee owns securities issued under the indenture under which 
83/ 

such ~rustee is a c t i n g ,  

In one case it appeared chat the proposed indenture trustee held 

common stock of t h e  p r o p o s e d  o b l i g o r  as c o l l a t e r a l  s e c u r t ~ y  u n d e r  a d e -  

f a u l t e d  o b 1 i g a t i o n  of  t h e  o b l i g o r ' s  p a r e n t .  IC was c o n t e n d e d  t h a t  because  

such p a r e n t  was i n  b a n k r u p t c y ,  t h e  t r u s t e e  c o u l d  noc r e d u c e  t h e  c o l l a t e r a l  

to  p o s s e s s i o n  and t h a t  i f  t h e  t r u s t e e  d i d  o b t a i n  p o s s e s s i o n  t h e r e o f ,  i t  

would a g r e e  to  r e s i g n .  C o n f l i c t s  of  i n t e r e s t  a p p e a r i n g  co e x i s ~  under  

p a r a g r a p h  ( 6 ) ,  and p o s s i b l y  pa raEraph  (3) o f  S e c t i o n  310(b)  o f  t h e  Ac t ,  
84/ 

t h e  C o n n i s s i o n  d i d  no t  a g r e e  co such t r u s t e e  a c c e p t i n g  t h e  p o s i t i o n . - -  

Ownership  i n  s r e p r e s e n t a t i v e  c a p a c i t y - - i . e . ,  as e x e c u t o r ,  t r u s t e e  or  

i n  a s i m i l a r  c a p a c i t ~ r - - i s  g i v e n  s e p a r a t e  and more l i b e r a l  t r e a t m e n t  i n  

p a r a g r a p h  ( 9 ) j  on t h e  t h e o r y  t h a t  such owne r sh ip  does  n o t  i n v o l v e  as 

d i r e c t  a c o n f l i c t  as  b e n e f i c i a l  o w n e r s h i p .  I f ,  on May 15 i n  any y e a r ,  

t he  t r u s t e e t s  h o l d i n g s  o f  such s e c u r i ~ i e s  i n  a r e p r e s e n t a t i v e  c a p a c i t y  

exceed  t h e  p r e s c r i b e d  25 p e r  c e n t  l i m i t ,  t h e  t r u s t e e  i s  to  be deemed Co 

have a c o n f l i c t i n g  i n t e r e s t .  But any such s e c u r i ~ i e s  ( i n  an amount no t  

82/ 

83/ 
° 

84/ 

Ibld. 

Letter dated August 30, 1939, co Messrs. Hurt & Huncley. 

Commission minute dated July 27, 1939, re Northern Indiana Public 
Service Company. 
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e x c e e d i n  S the  25 pe r  c e n t  l i m i t )  which were a c q u i r e d  th rough  becoming 

e x e c u t o r ,  a d m i n i s t r a t o r ,  or  t e s t a m e n t a r y  t r u s t e e  of  an e s t a t e  which i n -  

c l u d e d  them may be e x c l u d e d  from the  c a l c u l a t i o n  fo r  a 2 - y e a r  p e r i o d .  

The t r u s t e e  i s  r e q u i r e d  co make a check  o f  i t s  h o l d i n s s  o f  such s e c u r i -  

t i e s  in  any of  the  s p e c i f i e d  r e p r e s e n t a t i v e  c a p a c i t i e s  p rompt ly  a f t e r  

May 15 i n  each  y e a r .  A s i ~ L l a r  check must be made when a p r i n c i p a l  or  

i n t e r e s t  d e f a u l t  under  t h e  i n d e n t u r e  has c o n t i n u e d  f o r  t h i r t y  days ,  and 

a l l  such s e c u r i t i e s  h e l d  by the  t r u s t e e  i n  any o f  the  s p e c i f i e d  r e p r e s e n -  

t a t i v e  c a p a c i t i e s ,  w i t h  s o l e  or  J o i n t  c o n t r o l  over  such s e c u r i t i e s ,  a r e  

t h e r e a f t e r  Co he c o n s i d e r e d  as though b e n e f i c i a l l y  owned by the trustee. 

Inasmuch as pa rag raph  (9) r e q u i r e s  t h i s  check to  be made on ly  once a 

y e a r  on May 15, i t  has no t  been  c o n s i d e r e d  n e c e s s a r y  to  r e q u i r e  the  

f i l i n g  o f  i n f o r m a t i o n  w i t h  r e s p e c t  t h e r e t o  i n  Form T-1 or  T-2 and a 

c o n f l i c t  t h e r e u n d e r  p r o b a b l y  i s  noc s u b j e c t  co a t t a c k  under  S e c t i o n  

3 0 5 ~ ) ( 3 )  or Sect ion 307(c) o f  the Ace. '~i 

Deficiencies 

Since the  da te  upon which a check i s  r e q u i r e d  to  be made under  
Clause  (9) o f  S e c t i o n  310(b) of  the  Act i s  f i x e d  by s t a t u t e  a t  May 15, 
it: may not: be changed.. 

85/ House Report No. 1016, 76th Cons., ~st Session, p. 48. 

86/ Letter dated February 7, 1941, to Cravath, de Gersdorff, Swalne & 
Wood. 
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Sect ion 310~b) 

D e f i n i t i o n s  

There  a r e  c o n t a i n e d  a t  t h e  end of  S e c t i o n  310(b) o f  t h e  Act d e f i n i t i o n s  

of  v a r i o u s  t e rms  used  t h e r e i n .  

The re  a r e  e x c l u d e d  from the  o p e r a t i o n  of  p a r a g r a p h s  ( 6 ) ,  ( 7 ) ,  ( 8 ) ,  and 

( 9 ) ,  s e c u r i t i e s  o t h e r  than " c o r p o r a t e  s e c u r i t i e s , "  s e c u r i t i e s  h e l d  as  

c o l l a t e r a l  u n d e r  t he  i n d e n t u r e  to  be q u a l i f i e d ,  o r  f o r  an o g l i b a c i o n  noc 

£n d e f a u l t  as to  p r i n c i p a l  f o r  t h i r t y  days ,  and s e c u r i t i e s  h e l d  i n  a 
S7/ 

m i n i s t e r i a l  c a p a c i t y . - - -  A l s 0 ,  by e x c l u d i n g  bank l o a n s  from t h e  d e f i n i t i o n  

of  " s e c u r i t y , "  a t r u s t e e  i n  t he  bank ing  b u s i n e s s  may make l o a n s  to  the  

o b l i g o r  unde r  t h e  i n d e n t u r e  w i t h o u t  be ing  d i s q u a l i f i e d  to a c t  as such 
s s /  

t rus tee .  

The f i n a l  paragraph of subsect ion (b) def ines the term "underwr i te r "  

as meaning, for the purposes of chat subsection, any person who, wlChln 

t h r e e  y e a r s  p r i o r  to  t he  t ime of  d e t e r m i n a t i o n ,  was an u n d e r w r i t e r  of  any 

s e c u r i t i e s  of  an o b l i g o r  o u t s t a n d i n g  a t  such t i m e .  I f  t he  f u l l  d e f S n i -  

c£on of " u n d e r w r i t e r "  i s  i n c o r p o r a t e d  in  the  i n d e n t u r e  a t  t h i s  p o i n t ,  c a r e  

shou ld  be t a k e n  t o  r e f l e c t  t h e  1954 amendment to  S e c t i o n  303(4) of  the  Ac t .  

The q u e s t i o n  has  a r i s e n  as to  w h e t h e r  t h i s  d e f i n i t i o n  Of u n d e r w r i t e r  

e x c l u d e s  t h e  p roposed  u n d e r w r i t e r s  upon the  i s s u e  w i th  r e s p e c t  to  which 

the  r e g i s t r a t i o n  s t a t e m e n t  or  a p p l i c a t i o n  f o r  q u a l i f i c a t i o n  was f i l e d .  

- -  , i i J . .  . m  

87/ House Report No. 1016, 76ch Cong., 1st Session, p. 48. 

888/ Letter dated January 24, 1940, to Leve, HechC, Hadfield & Clarke re 
Skelly Oil Company; memo dated February 17, 1955, re Shell Oil Co. 

8~9/ House Report No. 1016, 76ch Cong., Ist Session, p. 48. 



When this matter first came before the Comnlssion it was decided to raise 

no question as to a conflict of interest under Section 310(b)(3) of the Act 

arising with respect to a control relationship between the trustee and an 
90/ 

underwriter for the securities being resistered. The basis of this 

determination was that such underwriter had not underwritten outstandin S 

securities of the obllgor wlchin three years prior to the ti~e ~ h ~ c  the . . .  

deCermlnatlon was made and hence did not come within the definition. How- 

ever, this posltlen was subsequently reversed and the forms and rules were 
91/ 

o r d e r e d  t o  be  amended in  conformity therewith. 

Although there is no ambiguity in this deflni~ion when read alone, it 

was felt that when read in the light of the leglslative history and the 

policy declared in Sections 302(a)(3) and 302(b) of the Act, no such result 
92/ 

was intended. The en~hasls of this definition was evidently to place a 

three-year llmit with respect to affiliations with underwriters and then 

only underwriters of securities outstandlng at the time of the determina- 

tion. To exclude prospective underwriters would place an artificial limit 

upon the power of the Commission Co issue refusal orders under Section 

305(b)(3) of the Act by preventing it from eli~inatlng a certain future 

conflic~ apparent at the time of qualification of the indenture. Thus, as 

901 

9_.2/ 

i 

C~ission Minute of February 15, 1940, re Blaw-Knox Company, File No. 
2-4300 (22-2). A llke question could arise under paragraphs (2), (4), 
(5) o r  (6) of S e c t i o n  310(b). 

Commission Minute of November 9, 1940, and Trust Indenture Act 
Release No. 5 amendlng Forms T-I, T-2 and T-3. 

To reach this conclusion, it is necessary to read the word '~ueans" as 
"include s." 
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soon as any securities were offered by such affiliated underwrlter, the 

machinery of Section 310(b) of the Act would be called into action, whereby 

the trustee shouldelimlnate the conflict or resign within nlne~y days; if 

it failed to resign, it should give notice thereof.to security holders 

within tcn days thereafter, and then a security holder, after holding his 

security ~or six months, could petition a court for the removal of the 

trustee and the appointment of a successor, Such a procedure appears so 

reward ~he trustee for his own inactivity and for the indifference of 

security holders. ~hile it may be the best that could be devised as a 

contractu~1 remedy, it seems clear that Congress intended that at least 

at the outse~ the Commission should have an opportunity ~o see that the 

trustee would be qualified. 

Rule T-10B-l, adopted pursuant to Section 319(a) of the Act, contains 

a definition of "Calculation of Percentages" which should be included with 

this provision of the indenture. This definition should not be altered or 

e×panded. Also, it is the practice to incorporate definitions of "voting 

securities," "director" and "executive officer" from Section 303 of the 

Act. 

De fi clencles 

Rule T-10B-I contains a deflni~ion of "Calculation o~ Percentages" 
which should be inserted in the indenture. .The las~ paragraph of this 
definition s~ates that differences in the interest rates and maturity 
dates of various series of secured evidences of indebtedness shall not be 
deemed sufficient to constitute such series different classes. This 
definltion should not be enlarged ~o provide that differences in "redemp- 
tion pLices" also will no~ constitute such series different classes. 
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Section 310(c~ 

Qualifications of Trustee under 
Public Utility Act of 1935. 

Subsection (c) of Section 310 provides that the Public Utility Act of 

1935 shall no t  be held to  esca011sh or authorize the establishment of any 

standards regarding the eligibility and qualifications of the trustee or 

p r o s p e c t i v e  t r u s t e e  u n d e r  an i n d e n t u r e  to  be qualified u n d e r  t h e  b i l l ,  o r  

regarding the provisions of any such indenture with respect thereto, other 

than those established by this section. This subsection is intended to 

prevent the Commission from imposing more stringent requirements with re- 

specC to such matters, by virtue of the powers conferred on it by the 
93/ 

H o l d i n g  Company Act. 

At the time that the bill was pending which became the Trust Indenture 

Act o f  1939, t h e  f o l l o w i n g  was e x p r e s s e d  in  a l e t t e r  d a t e d  December 14, 
94/ 

m 

1938, from Chairman Douglas  to  Mr. R. G. Page: 

"The policy of this Commission if thls bill becomes law will be 
t o  a p p l y  i t  t o  a l l  c r u s t  i n d e n t u r e s  embraced w i t h i n  i t ,  i n c l u d -  
in s indentures coming under the Public Utility Holding Company 
Act of 1935. Insofar as the Barkley Bill treats of a particular 
problem, the Commission will adhere to it and not endeavor to 
supplement or transcend it by use of other powers which it might 
have under the Public Utility Holding Company Act of 1935. In 
other words, It would be the policy of the Cu,~issionp once the 
Congress had defined, for example, what conflicts were or were 
not permissible, to apply the formula which Congress had pro- 
vlded to the exclusion of all other possible ones." 

93__/ House Report No. 1015, 76th Cons., ist Session, p. 49. 

94/ Commission Minute of December 14, 1938. 
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To carry out this policy and in view of the provisions of Section 

3[I(c) of the Act, an arrangemen= was made, af:er the passage of the 

Act ,  between the  directors of the Division of P u b l i c  Utilities and the  . 

R e g i s t r a t i o n  D i v i s i o n  (now t h e . D i v i a l o n  of  C o r p o r a t i o n  F inance )  whereby 

:he  l a t t e r  D i v i s i o n  would examine i n d e n t u r e s  f i l e d  u n d e r  t h e  Ho ld ing  

Company Act f o r  compl i ance  w i t h  t he  s t a n d a r d s  o f  the  T r u s t  I n d e n t u r e  Act 
95/  

although exempt therefrom.-- 

95/ See Public Utilities Division staff memoranda dated May 15, 1940, and 
~uo~s~ ~8, 1944. 
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Section 311 

Preferential Col!ecLion o~ Claims Asains~ Obligor 

Subsection (a) of Seccion 311 is designed t o  eliminate competition 

between a trustee, who is also a creditor of the obligor, and the bond- 

holders he represents, during and after the 4-months' period preceding a 

"default" as defined in the last paragraph of the subsection, The 
i_/ 

Crustee is permitted to become a creditor of the obllgor, but if it 

improves its position as such creditor, after the beginning of such 

4-months' period, the Proceeds of such preferential collection must be 

apporuioned between the trustee and the bondholders in such manner thac 

the ~rustee receives no greater percentage of i~s claim (after deducting 

nonpreferential collections) than the bondholders receive on the unsecUred 

portion of chair claim, after deducting receipts from other sources. In 

the case of bankruptcy, receivership or reorganlzacion proceedings, 
2/ 

adminisCration of these provisions is vested in the court. A provision 

subordinacing the indenture securities co other debt does not affect the 

2/ 
application of this section. 

An acCempC to revise thls provision to permit the trustee to retain 

pay,~encs received by ic upon senior indebtedness was reslsced. Such a 

provision was permitted co be included elsewhere in the indenture so chat 
3a/ 

i t  could be t e s t e d  under Section 31S(a). 

The following Items, as to which the element of competition is not 

present, are excluded from Che apporclonmenc requlremen~: (i) payments 

by persons, other than the obligor, who are liable upon the claim in 

ii| a i 

i/ No objection has been raised co the addition of the phrase "in its 
-- individual capacity" in referring to the trustee hereunder. 

~/ House Report No. 1016, 76th Cong., IsC Session, p. 49. 

2/ Letter dated Aprli L, 1943, to Bodman, Longley, Bogle, Hiddleton 
and Armstrong. 

3a/ Memo September 25, 1956, re Fansteel Metallurgical Corporation. 
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question; (ii) the proceeds of the bona fide sale of the claim by the 

trustee to a third person; (Ill) distributions received in bankz~uptcy 

or receivership, or in reorganization proceedings pursuant to the 

Bankruptcy Act or applicable State law; (iv) realizations upon property 

held as security for the trustee's claim prior to the beginning of the 

4-months '  p e r i o d ;  (v) r e a l i z a t i o n s  upon p r o p e r t y  r e c e i v e d  as  s e c u r i t y  f o r  

a claim created with/n=he 4-months' period, i.e., a so-called "rescue" 

or "distress" loan, if the property was so received simultaneously with 

the creation of the claim, and if the trustee-establlshes that it had 

.no reasonable cause to believe that the " rescue"  would be unsuccessful, 

that is, no reasonable cause to believe that a default would occur 
4/ 

within four months. 

The next to the last paragraph of the subsection is intended to 

prevent a trustee from evading the apportionment requirements in the 
!/ 

event of resignation or removal. 

Under the definitions of the terms "default" and "indenture security 

holder" contained in the final paragraph of the subsection, if the trustee 

is acting as trustee under two or more qualified indentures, all of which 

are in default, the accounting requirements come into operation four months 

prior to the earliest default, and the holders of securities outstanding 
6/ 

under all of such indentures are entitled to the benefits thereof. The 

_4/ Rouse Report No. 1016, 76=h Cong., ist Session, p. 49 

5/ Ibid. 

6/ Ibid. 
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practice has arisen, however, to extend the benefits of this provision to 

security holders under Such other defaulted indentures having the same 

trustee and containing provisions substantially similar to the provisions 

of Section 311(a) of the Act, whether or not formally quallfled under the 
7_/ 

Act, 

Subsection (b) permits the exclusion, from the apportionment 

requirements of Section 311(a), of certain classes of credits, the owner- 

ship or acquisition of which does not involve an acute conflict of interest. 

Included in this category are (i) credits evidenced by securities issued 

under an indenture, or by securities having a maturity of one year or more 

at the time of acquisition by the trustee; (il) advances authorized by a 

receivership or bankruptcy court, or by the indenture, for the purpose of 

preserving ~he mortgaged property or o£ discharging tax liens or other 

prior liens or encumbrances on the trust estate, if appropriate notice of 

such advances is given to the security holders; (ill) certain disburse- 

ments of a minor nature; (iv) temporary credits arising from the sale of 

goods or securities sold in what is substantially a cash transaction, as 

for example, cases where PaYment is made by check which may take several 

days to clear; (v) creditor relationships arising from the ownership of 

securities of "Edge Act" corporations, which are comparatively few in 

number and are engaged almost exclusively in the financing of foreign 

trade; and (vi) credits arising from certain transactions in "self- 

liquidating paper" such as credits arising from the discount of drafts 

7/ C~ 'Model" Indenture, p. 41, Section 8.16. 
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with bills of lading attached, which are ordinarily liquidated out of the 
8/ 

proceeds  o t  t he  goods ,  and c r e d i t s  a r i s i n g  out  of  s i m i l a r  t r a n s a c t i o n s ,  

P u r s u a n t  to  S e c t i o n  319(a)  o f  t h e  Ac t ,  t h e  C ~ i s s i o n  has adop t ed  

Rule T-11B-4 d e f i n i n g  "cash  t r a n s a c t i o n s , "  and Rule T-11B-6 d e f i n i n g  " s e l f -  
... 

l i q u i d a t i n g  p a p e r . "  These  d e f i n i t i o n s  shou ld  be i n c l u d e d  in  t h e  i n d e n t u r e  

p r o v i s i o n s  i n c o r p o r a t i n g  S e c t i o n  311(b) of  t h e  Act .  OCher d e f i n i t i o n s ,  

such as t h e  d e f i n i t i o n  of " s e c u r i t i e s "  i n  S e c t i o n  2(1) of  t he  S e c u r i t i e s  

Act of 1933, a r e  sometimes i n s e r t e d  i n  i n d e n t u r e  p r o v i s i o n s  i n c o r P o r a t i n g  

t h e  l anguage  of  t h i s  s e c t i o n .  

Under s u b s e c t i o n  ( c ) ,  t h e  Comniss ion ,  in  the  e x e r c i s e  of  i t s  

j u r i s d i c t i o n  under  the  P u b l i c  U t i l i t y  Hold ing  Company Act of  1935 r e g a r d -  

ing  t h e  i s s u e  or s a l e  of  a s e c u r i t y ,  may no t  t ake  a d v e r s e  a c t i o n  wi th  r e g a r d  

t h e r e t o  by r ea son  of  t he  f a c t  t h a t  such i~sue  or  s a l e  will r e s u l t  in  an 

i n d e n t u r e  t r u s t e e  f o r  the  i s s u e r  or  s e l l e r ,  or  f o r  a s u b s i d i a r y  or  a s s o c i a t e  

company or  a f f i l i a t e  t h e r e o f ,  becoming a c r e d i t o r ,  d i r e c t l y  or  i n d i r e c t l y ,  

of  any of  t h e  f o r e g o i n g .  But,  where t he  l e n d i n g  i n s t i t u t i o n  i s  i n d e n t u r e  

t r u s t e e  f o r  t h e  d e b t o r  I t s e l f ,  or  f o r  a s u b s i d i a r y  o f  t he  d e b t o r ,  t he  

Coasnisslon may r e q u i r e  the  i n d e n t u r e  t r u s t e e  to  a g r e e  to  be bound by t he  

p r o v i s i o n s  o f  t he  Act w i t h  r e s p e c t  to  p r e f e r e n t i a l  c o l l e c t i o n s  and t he  

s t a n d a r d  of  conduct  to  be obse rved  by the  t r u s t e e  in  t he  p e r i o d  a f t e r  
9/ 

d e f a u l t  under  t he  i n d e n t u r e .  S e c t i o n s  311, 315(c), and 315(d)(2) and (3). 

8 /  House Report  No, 1016, 76th Cong. ,  1st S e s s i o n ,  pp. 49=50. 
) 

9/ Id .  a t  p. 50. 
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For t h e  pu rposes  of s u b s e c t i o n  ( ¢ ) ,  it has  been ~he p r a c t i c e  of 

the Public U~illtie8 Division to require that all £ndantures under Its 

j u r l s d l c ~ 1 o n  conform to  t he  s t a n d a r d s  of t h e  T r u s t  I n d e n t u r e  Act of 1939 
10/ 

e l c h o u s h  Chi8 Act i s  Inappllcable t h e r e t o .  

Deficiencies. 

The s u b s t i t u t i o n  o f  t h e  term "company" f o r  t he  vord  " o b l i g o r "  in  
t h e  i n d e n t u r e  p r o v i s i o n  p u r p o r t i n g  to  i n c o r p o r a t e  t h e  lanKuase of  
Secc lon  311 o f  t h e  Ac t ,  makes n e c e s s a r y  t he  I n c l u s l o n  o f  & d e f i n i t i o n  
o f  t h e  term "company" co i n c l u d e  any o b l l g o r  upon t h e  s e c u r l c l e 8  t o  be 
i s s u e d .  

The I n d e n t u r e  shou ld  p r o v i d e  t h a t  t h e  p r o v i s i o n s  t h e r e o f  v h l c h  
p u r p o r t  to  conform to  S e c t i o n  311 of  t h e  Act a r e  a p p l i c a b l e  t o  any 
s e p a r a t e  or  c o - t r u s t e e  which may be a p p o i n t e d  under  t h e  p r o v i s i o n s  
t h e r e o f .  

10 /  See  d i s c u s s i o n  a t  p.  53,  s u p r a .  





Exemption - Aluminzrn Company of Canada~ Limited, File No. 2-9624 (22,12427 
A luminium Limited ~ File No. 2-9625 ~22-1242~ 

On May 19, 1952, an application was filed by Aluminum Company of 

Canada, Limited, an issuer, and Alumlnlmn Limited, as guarantor, under 

Section 304(d) of the Act for exemption to permit the inclusion in the 

indenture provision reflecting Section 311 of the Act the following 

de finitlon: 

"'The Bankruptcy Act of.applicable State law' shall be deemed 
to include any comparable statute of Canada or any province 
thereof which provides substantlally as adequate safeguards 
for the rights of oreditors as does the Bankruptcy Act." 

It will be noted in this connection that Section 303(14) defines 

"State" as any State of the United States and Section 303(18) defines 

Bankruptcy Act as the United States Act of July I, 1898, as amended. 

The basis of the application was that the obligors are Canadian 

corporations and their assets are located principally in Canada. Since 

such reorganization proceedings are most llkely to occur in Canada, the 

result of the statutory provisions without such proposed definition would 

be that instead of placing the indenture trustees and the debenture 

holders on a parity, as would be the case of a United States obllgor, the 

debenture holders would be preferred over the trustees. This result 

appears to be contrary to t h e  evident purpose and intention of the statute. 
10a/ 

Exemption was granted as requested. 

10___an/ See also application filed by Al,--in~ Company of Canada, Limited, 
File No. 2-13174 (22-2063). 
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S e c t i o n  312 

.BondhoLders' L i s t s  

S u b s e c t i o n  (a)  of  S e c t i o n  312 r e q u i r e s  t he  o b l i g o r  co f i l e  v l c h  t he  

t r u s t e e ,  aC LnCervals  o f  noC more than  s i x m o n C h s  and ac such o c h e r  cLmes 

as t h e  t r u s t e e  may r e q u e s t ,  a l l  I n fo rmac lon  i n  i c e  p o s s e s s i o n  or  c o n t r o l ,  

or  i n  t h e  p o s s e s s i o n  o r  c o n t r o l  o f  any o f  i t s  pay ln$  a g e n t s ,  as  t o  t he  ' 
1/ 

names and a d d r e s s e s  o5 b o n d h o l d e r s .  I c  i s  cus tomary Co p r o v i d e  ChaC such 

i n f o r m a t i o n  be f u r n i s h e d  w i t h i n  A5 to  60 days a~Cer t h e  i n t e r e s t  payment 

daces  and be da t ed  as o f  a dace  noC more than  15 days p r i o r  t o  t h e  t ime i t  
2_/ 

i s  so f u r n i s h e d .  Sau~L-annual r e p o r t s  would appear  co be r e q u i r e d  even 

though I n t e r e s t  i s  payab le  o n l y  once a y e a r .  A p r o v i s i o n  l i n ~ e l n g  the  

t ime co 30 days w l c h i n  which t h e  o b l i s o r  s h a l l  comply v l c h  i n t e r m e d i a t e  

r e q u e s t s  by t he  t r u s t e e  f o r  Ln£ormaCion h e r e u n d e r  appea r s  u n o b j c c C i o n a b i e .  

The t r u s t e e  i s  under  a s p e c i f i c  duty  co p r e s e r v e ,  i n  as c u r r e n t  a 

form as i s  r e a s o n a b l y  p r a c t i c a b l e ,  a l l  i n f o r m a t i o n  as co names and 

i /  House Repor t  No. 1016, 76ch Cong. ,  1s t  S e s s i o n ,  p.  50; a l s o  pp.  35-36.  
The r e p o r t  g i v e s  as an e x h a l e  i n f o r m a t i o n  r e c e i v e d  from "ownersh ip  
c e r t i f i c a t e s "  r e q u i r e d  by ~he Revenue Act of  1936. However, s i n c e  
January  1, 1943, such c e r c l f l c a c e s  have ,  w i t h  l i m i t e d  e x c e p t i o n s ,  
been r e q u i r e d  on ly  w i t h  r e s p e c t  to  o b l i g a t i o n s  c o n t a i n i n g  a t a x - f r e e  
covenant  and i s s u e d  p r i o r  Co January  1, 193A (Income Tax R e g u l a t i o n  118, 
S e c t i o n  3 4 . 1 4 3 - 4 ( a ) ,  under  S e c t i o n  143(a) o f  1939 Code, nov S e c t i o n  1451 
of 1954 Code.)  

~/  CCH ' ~ o d e l "  I n d e n t u r e ,  p.  7, S e c t i o n  5 .01 .  
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a d d r e s s e s  o£ bondho lde r s  f u r n i s h e d  co iC by the  o b l i g o r  or  i c e  pay ing  

a g e n t s ,  and an7 such i n f o r m a c l o n  r e c e i v e d  by t he  t r u s t e e  I c s e l f  in  t h e  
3/ 

c a p a c i t y  o f  pay ing  a g e n t .  Th i s  r e q u i r e m e n t  i s  u s u a l l y  expanded co 

r e f e r  a l s o  co £nformaCion f i l e d  r i c h  i t  v i C h i n  two p r e c e d i n g  y e a r s  pu r -  

suanC Co che p r o v i s i o n s  of  S e c t i o n  3 1 3 ( c ) ( 2 )  o f  t he  Arc.  Ic i s  a l s o  t he  

p r a c t i c e  co p r o v i d e  chac t h e  c r u s c e e  may d e s t r o y  such i n f o r = a c i o n  upon 

r e c e i p c  of  new i n f o r m a t i o n  of  l i k e  c h a r a c t e r  o r ,  in  t h e  case  o f  i n f o r m a -  

t i o n  purauanC co S e c t i o n  3 1 3 ( c ) ( 2 )  of  ohm Arc ,  two y e a r s  a f t e r  Che 
4/ 

r e c e i p t  t h e r e o f .  Inasmuch as such i n f o r m a t i o n  need  be f i l e d  on ly  wi th  

t h e  i n s t i t u t i o n a l  t r u s t e e ,  s e p a r a t e  or  c o - t r u s t e e s  a r e  under  no 1 L a b i l i t y  
5/ 

r i c h  r e s p e c t  co i c .  I£ i c  i s  c l e a r  chaC a l l  o u t s t a n d i n g  s e c u r i t i e s  

muse be r e g i s t e r e d  or  on ly  che t r u s t e e  may arc  as pay ing  a g e n t ,  app ro -  

p r i a t e  r e v i s i o n  may be made i n  t he  language  of  che i n d e n t u r e  p u r p o r t i n g  

co i n c l u d e  S e c t i o n  312(a) of  t h e  Arc.  

Under subsecClon  ( b ) ,  t he  t r u s t e e  muse,  wlChln f ive ,  b u s i n e s s  days 

a f t e r  a p p l i c a t i o n  by any ch ree  or  more bondho lde r s  who d e s i r e  co coa~un i -  

ca re  w i t h  oche r  b o n d h o l d e r s  w i t h  r e s p e c t  co c h e i r  r i g h t s ,  e i t h e r  a f f o r d  

co chem a c c e s s  co such i n f o r m a t i o n ,  or  a d v i s e  them as co che approx4mece 

3/ 

4/ 

5_/ 

H o u x R e p o r C  No. 1016, 76ch Cong. ,  Isc S e s s i o n ,  p.  SO. 

C~[ ' ~ o d e l "  I n d e n t u r e ,  p.  7, SecClon 6 . 0 2 ( a ) .  

I d .  a c  p .  4 7 ,  N o C e .  
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number of  b o n d h o l d e r s  and t he  approx imate  c o s t  of  m a i l i n  E to  them a 

s p e c i f £ e d  form of  proxy or  oche r  c o ~ n u n i c a c i o n .  In t he  l a t t e r  e v e n t ,  

t he  t r u s t . s  must ,  on r e q u e s t  of  such a p p l i c a n t s ,  mai l  co a l l  bondho lde r s  

whose names have been so f u r n i s h e d  co i c  or  r e c e i v e d  by i c ,  c o p i e s  of  t h e  

form of  proxy o r  o t h e r  cc~aun iceCion  s p e c i f i e d  i n  t h e  r e q u e s t  w i t h  r e a s o n -  

a b l e  promptness  a f t e r  t e n d e r  t h e r e o f  and payment or  p r o v i s i o n  f o r  t he  

payment o f  t h e  r e a s o n a b l e  expenses  of  such m a i l i n 8 ,  u n l e s s ,  w i t h i n  f i v e  

days a f t e r  such t e n d e r ,  t he  t r u s t e e  f i l e s  w i t h  the  Commission a ~r r ic ten  

s t a t e m e n t  t h a t ,  i n  i t s  optnionm such m a i l i n g  would be c o n t r a r y  Co t he  

b e s t  £nceresCs  of t he  bondho lde r s  or  would be in  v i o l a t i o n  of  a p p l i c a b l e  

law. I f  t h e  t r u s t e e  f i l e s  such a w r i t t e n  s t a t e m e n t ,  i c  need  no t  mai l  t he  

coamunicaCions u n l e s s  and u n t i l  t h e  C ~ i s s t o n ,  a f t e r  n o t i c e  and oppor-  
6/ 

t u n i t y  f o r  h e a r i n g ,  e n t e r s  a n o r d e r  r e f u s t n 8  to  s u s t a i n  the  o b j e c t i o n s .  

S u b s e c t i o n  (c)  ~s i n t e n d e d  Co exempt from the  n o n d i s c l o s u r e  p r o v i s i o n s  

of  the  Revenue Act t h e  d i s c l o s u r e  o£ i n f o r m a t i o n  as Co t h e n m n e s  and 

a d d r e s s e s  of  t he  bondho lde r s  in  acco rdance  r i c h  the  p r o v i s i o n s  of  t h e  

i n d e n t u r e .  In  a d d i t i o n ,  t he  s u b s e c t i o n  p r o t e c t s  t he  t r u s t e e  from 

a c c o u n t a b i l i t y  by reason  of  m a i l i n g  any m a t e r i a l  pu r suan t  Co a r e q u e s t  
7/ 

made under  s u b s e c t i o n  ( b ) .  Ic  h a s ,  a c c o r d i n g l y ,  been the  u sua l  p r a c t i c e  

• m m - mm m m 

~/  House Report  No. 1016, 76th Cong.,  1s t  Session, pp. 50-1 .  
Note v a r i a t i o n s  In CCH ' ~ o d e i "  I n d e n t u r e ,  p. 9, Sect  ton 6 . 0 2 ( b ) .  

7/ I b i d .  
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co i n s e r t  i n  i n d e n t u r e s  p rov i sLons  e x c u l p a t i n g  chs c ~ s t e e  w i t h  r e s p e c t  

Co t h e  d l s c l o s u r e  o5 che n~Bes and a d d r e s s e s  o£ s e c u r l c y  h o l d e r s  and 

C h e m a i l i n $  o f  m a c e r i a l  p u r s u a n t  co s u b s e c c i o n  ( b ) .  

De£tcleuctes 
I I 

IC i s  s u g s e s c e d  chac t he  p r o v i s i o n  o f  t h e  £ndencure  c o n c a ~ n ~ g  
S e c t i o n  312(a)  of  t h e  Ace be amended co p r o v i d e  chaC t h e  LuforaLation 
as Co names and a d d r e s s e s  of s e c u r l c y  h o l d e r s  w i l l  be f u r n i s h e d  co the  
cz~scee  w i t h i n  45 co 60 days a£ce.., r che i n t e r e s t  paymenc daces ,  so a s c o  
be i n  t h e  mosc c u r r e n t  ~orm p r a c t i c a b l e .  

S e c t i o n  312(a)  of  che Ace r e q u i r e s  Chac t he  i n f o r m a t i o n  as Co 
names and addresses o£ secur i t y  h o l d e r s  be p r o v i d e d  co the  t r u s t e e  ac 
scaced  i n c e r v a l s  of  no t  more than  s i x  monchs,  ~ e r e a s  unde r  che i n d e n -  
t u r e  p r o v i s i o n s  such i n t e r v a l s  may exceed  s i x  monchs. However, no 
q u e s t i o n  w i l l  be r a i s e d  i f  such s e a t e d  i n t e r v a l s  ere ~rlthLu 45 Co 60 
days a f t e r  che / n c e r e s c  payment daces  and t h e  r ~ o r c  i s  daced noc s o r e  
than  15 days p r i o r  co t he  cia@ £C i s  so f u r n i s h e d .  
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Sect ion  313 

Repor t s  by In_denture T r u s t e e  

Under s u b s e c t i o n  (a)  o f  S e c t i o n  313, t h e  i n d e n t u r e  must r e q u i r e  t h e  
1/ 

- - t r u s t e e ,  o r  t r u s t e e s  i f  more t h a n  one ,  to  t r ansmi~  to  t h e  i n d e n t u r e  

s e c u r i t y  h o l d e r s  a t  l e a s t  a n n u a l l y  a b r i e f  r e p o r t  w i t h  r e s p e c t  t o  c e r t a i n  

enumera t ed  s u b j e c t s .  I t  i s  t h e  p r a c t i c e  to  s p e c i f y  t h a t  euch r e p o r t s  
2/ 

w i l l  be s e n t  w i t h i n  60 days a f t e r  a d e s i E n a c e d  dace  i n  each  y e a r  or  

between d e s i E n a t e d  d a t e s  no t  more than  two months  a p a r t ,  i n  e i t h e r  c a s e  

d a t e d  as  o f  t h e  e a r l i e r  d a t e .  F u r t h e r m o r e ,  l c  i s  d e s i r a b l e  t h a t  such 

r e p o r t s  be as  o f  a d a t e  s h o r t l y  a f t e r  May 15 i n  each  y e a r  so t h a t  c u r r e n t  

informaClon can be i n c l u d e d  with r e j e c t  t o  t h e  qualification of t h e  

t r u s t e e  unde r  S e c t i o n  3 1 0 ( b ) ( 9 )  o f  t h e  Act  i f  i t  w i l l  noc u n d u l y  d e l a y  
3_/ 

or  a c c e l e r a t e  t h e  f i l i n g  of  t h e  i n i t i a l  r e p o r t .  

As to Items requiring information not previously reported, the 

o p i n i o n  was e x p r e s s e d  t h a t  S e c t i o n  313(a)  was not  i n t e n d e d  to  r e q u i r e  

t he  t r u s t e e  t o  r e p o r t  , m i t e r s  p r i o r  co ~he dace  as of  which i n f o r m a t i o n  
3a/ 

i s  g i v e n  i n  t h e  p r o s p e c t u s .  

The f o l l o w i n g  s u b j e c t s  a r e  Co be c o v e r e d  by such r e p o r t s :  

(1) The eligibility anO quallflcacion of t h e  trustee under Section 

310. This is the only Item of information enumerated i n  Section 313 

which requires c~enc in the trusteets report when the response is in 

the negative. 
m 

~I./ If releases of property from the llen of the indenture are co be made 
end additional securities are co be auchentlcated and delivered by the 
insticutlonal trustee alone, a separate or co-trustee has no duty to 
report such information. See CCR'~odel" Indenture, p. 47, Note. 

2/ Ca '~odel" Indenture, p. 11, Section 6,04. 

3/ Id. at p. 13, Note. 
Letter dated April 6, 1942, to Brown Co~p~y ~e change £n date 
after quallflcacion. 

3_~a/ Memo dated October 21, 1957, re conversation wlth Ganson Purcell. 
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(2) The character and amount of any unpaid advances -,ade by ~he 

t r u s t e e  as  such and a g g r e g a t i n g  more than  one h a l f  of  one p e r  c en t  of  

t h e  p r i n c i p a l  amount o f  bonds o u t s t a n d i n g ,  i f  t he  ~ ru scee  c l a ims  or  may 

c l a i m  a l i e n  or  c h a r g e  f o r  such advances  p r i o r  to  chac o f  t h e  I n d e n t u r e  

s e c u r i t i e s .  I t  i s  o f t e n  t he  p r a c t i c e  co r e v i s e  t h i s  p r o v i s i o n  co p e r m i t  

t he  t r u s t e e  to  i n c l u d e  in  i t s  r e p o r t  i n f o r m a t i o n  c o n c e r n i n g  t h e  c i r c u m -  

s t a n c e s  s u r r o u n d i n g  t h e  making of  such advances  and even though t hey  

a g g r e g a t e  l e s s  chart one h a l f  of  one pe r  c e n t  o f  o u t s t a n d i n g  i n d e n t u r e  

s e c u r i t i e s ,  f o r  t he  pu rpose  of  p r o v i d i n g  the  r e p o r t  r e q u i r e d  by 
4/ 
R 

S e c t i o n  311(b ) (2 )  of t h e  Ac t .  

(3) With c e r t a i n  excepcion~, t he  amount,  i n t e r e s t  r a c e ,  and 

m a t u r i t y  dace  of  a l l  i n d e b t e d n e s s  owing co t he  t r u s t e e  bY the  o b l i g o r ,  

w i t h  a b r i e f  d e s c r i p t i o n  of  any c o l l a t e r a l  t h e r e f o r .  In t h i s  p r o v i s i o n  

the  term "company" should  noc be s u b e c l t u C e d  f o r  " o b l i g o r "  upon the  

i n d e n t u r e  s e c u r i t i e s .  

(4) The p r o p e r t y  and funds  p h y s i c a l l y  in  t he  p o s s e s s i o n  of  t h e  

t r u s t e e ,  as  such .  This  p r o v i s i o n  i s  o f t e n  o m i t t e d  or  a p p r o p r i a t e l y  

m o d i f i e d  i n  u n s e c u r e d  i n d e n t u r e s ,  w i t h o u t  o b j e c t i o n .  

. i  

4/ CCH '~ode l "  Indenture, p. 11, Section 6.04 and notes. 
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(5) R e l e a s e s  or  r e l e a s e s  and s u b s t i t u t i o n s ,  noc p r e v i o u s l y  
5/ 

r e p o r t e d .  R e l e a s e s  of cash funds need  noc be r e p o r t e d  h e r e u n d e r .  

Th is  p r o v i s i o n  i s  u s u a l l y  o m i t t e d  from unsecu red  i n d e n t u r e s  and s ecu red  

i n d e n t u r e s  no t  a u t h o r i z i n g  r e l e a s e s .  

(6) A d d i t i o n a l  i s s u e s  no t  p r e v i o u s l y  r e p o r t e d .  Th i s  p r o v i s i o n  i s  

u s u a l l y  o m i t t e d  from i n d e n t u r e s  which do noC p r o v i d e  f o r  che i s s u a n c e  of  

a d d i t i o n a l  s e c u r i t i e s  t h e r e u n d e r .  

(7) Any a c t i o n ,  noc p r e v i o u s l y  r e p o r t e d ,  t aken  i n  t he  pe r fo rmance  

of  the  t r u s c e e ' s  d u t i e s  Under t he  i n d e n t u r e ,  which i n  i t s  o p i n i o n  

m a t e r i a l l y  a f f e c t s  t he  i n d e n t u r e  s e c u r i t i e s  or  t he  c r u s t  e s t a t e  ( i f  any ) .  

Under s u b s e c t i o n  ( b ) ,  t he  i n d e n t u r e  must r e q u i r e  t h e  t r u s t e e ,  or  
7/ 

trustees if more than one, Co transmlc, within ninety days afCer the 

event, brief interim reports wlth respect to: 

(i) Releases or releases and subsclcutlons of property (and the 

consideration paid) not certified to have a fair value of less than ten 
s/ 

per cent of the principal amount of indenture securities outstanding.-- 

6/ 

~I See p. iI~, infra, re exempClon, in the matter of Hugo SCinnes Corp., 
ecal., 7 SEC 622, 632. 

5_as/ L e t t e r  of  December 8, 1955, Co K i r k p a c r i c k ,  Pomeroy, LockharC & Johnson .  

6/ Ibld. Although change in indenture may not create a new security, it 
may nevertheless be proper subject for report pursuant to Section 
3(a)(7). Letter dated July 9, 1941, re Kansas-Nebraska Natural Gas 
Co.,  I n c .  

7/ See Note I, supra, this section. 

~/ See p. IIA, infra, re exemption in the matter of Hugo Stlnnes Corp., 
etal., 7 SEC 622, 631, 
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This provision is usually omitted from unsecured indentures and secured 

indentures not authorizing releases. 

(2) The c h a r a c t e r  and amount of  any unpa id  advances ,  d e s c r i b e d  i n  

pa ragraph  (2) of s u b s e c t i o n  ( a ) ,  which were  made s i n c e  t h e  d a t e  of  t he  

l a s t  annual r e p o r t ,  i f  and when the  amount t h e r e o f ,  noc p r e v i o u s l y  r e -  

p o r t e d ,  e g s r e g a t e s  t en  pe r  cen t  of  t h e  p r i n c i p a l  amount of  i n d e n t u r e  

s e c u r i t i e s  o u t s t a n d i n g .  Here ,  Coo, Ic i s  o f t e n  t he  p r a c t i c e  t o  r e v i s e .  

t h l s  p r o v i s i o n  to  p e r m i t  t h e  t r u s t e e  co i n c l u d e  in  I t s  r e p o r t  i n f o r m a t i o n  

concera~n$ t h e  c l r cumscances  s u r r o u n d i n s  t h e  makln$ of  such advances  and 

even though t h e y  e $ s r e s a c e  l e a s  than  t en  pe r  cen t  of  ou t s tand~nE i n d e n t u r e  

s e c u r i t i e s ,  f o r  t h e  purpose  of  p r o v i d i n g  t h e  r e p o r t  r e q u i r e d  by S e c t i o n  

311(b ) (2 )  o f  t he  Act .  

Under s u b s e c t i o n  ( c ) ,  a l l  r e p o r t s  must be c r a n s m i t t e d  to  e l l  

r e g i s t e r e d  h o l d e r s  of  i n d e n t u r e  s e c u r i t i e s ,  to  h o l d e r s  who v £ t h i n  two 

y e a r s  have f i l e d  t h e i r  names and a d d r e s s e s  w l t h  the  t r u s t e e  f o r  thac  

p u r p o s e ,  and,  excep t  I n t h e  ca se  of  i n t e r i m  r e p o r t s  under  s u b s e c t i o n  ( b ) ,  

to  h o l d e r s  whose names and a d d r e s s e s  have been f u r n i s h e d  to  or  r e c e i v e d  

by the  c r u s c e e  pu r suan t  co S e c t i o n  312. I f  on ly  r e s i s c a r e d  d e b e n t u r e s  

may be i s s u e d ,  £c i s  s u f f l c l e n c  i f  r e p o r t s  a r e  r e q u i r e d  co be s e n t  on ly  

t o  t h e  r e s i s C e r e d  owners .  

IC i s  somac~nes p r o v i d e d  in  I n d e n t u r e s  where t h e r e  i s  or  may be 

more than  one Cruscee chac t h e  s e p a r a t e  or  co -Cruscee  w i l l  f u r n i s h  a l l  

epp rop r i aCe  i n f o r m a t i o n  Co t h e  i n s c i C u C i o n a l  Cruscae which w i l l  i n c l u d e  

che same in  i c e  r e p o r t  co i n d e n c u r e  s e c u r i t y  h o l d e r s .  
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Under s u b s e c t i o n  ( d ) ,  c o p i e s  o f  a l l  r e p o r t s  must be f i l e d  w i th  each  

s t o c k  exchanse  upon which  t h e  i n d e n t u r e  s e c u r i c i e s  a r e  l i s t e d ,  and a l s o  

w i t h  che Coamisa ion .  The C o ~ u i s s i o u  has  no s t a t u t o r y  a u t h o r i t y  t o  
9/ 

r e g u l a t e  such r e p o r t s .  

Ic  is t h e  p r a c t i c e  t o  i n s e r t  in  t he  i n d e n t u r e  an a d d i t i o n a l  p r o v i s i o n  

as  f o l l o w s :  

"For  t h e  pu rpose  of  t h i s  Sect ion,  a l l  bonds which have been 
a u t h e n t i c a t e d  and d e l i v e r e d  and no t  r e t u r n e d  t o  t he  T r u s t e e  
cancel led,  sha l l  be deemed to be ou ts tand ing . "  

S u i t a b l e  a o d l f l c a c i o n  of  t h i s  p r o v i s i o n  shou ld  be n~a~e i n  i n d e n t u r e s  

which  p r o v i d e  t h a t  the  i n d e n t u r e  s e c u r i t i e s  s h a l l  be h e l d  a l i v e  i n  s i n k i n g  
l_0/ 

~und or other analogous funds. 

Deficiencies 

IC is s u g g e s t e d  thac  t h e  p r o v i s i o n  of t h e  i n d e n t u r e  p u r p o r t i n g  to  
conform to  S e c t i o n  313(a)  o f  t h e  Act r e q u i r e  t h a t  r e p o r t s  t h e r e u n d e r  be 
~ade  as of  a d a t e  s h o r t l y  a f t e r  May 15 in  each  y e a r  so t h a t  such r e p o r t s  
w i l l  c o n t a i n  c u r r e n t  i n f o r m a t i o n  unde r  S e c t i o n  310 (b ) (9 )  of  t h e  Ac t .  11/ 

9/  

lo /  

l l /  

See Section 309(e) of the Act .  

C~  'Model" Indenture,  p. 14, Section 6.04(e) and Note. 

Ci te only when the indenture s e c u r i t i e s  are co be issued w i t h i n  s i x t y  
days of May 15. 
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I t  i s  n o t e d  t h a t  t he  r e p o r t s  unde r  t he  p r o v i s i o n  of the i n d e n t u r e  
p u r p o r c i n g  to  comply v l c h  Secc ion  313(a)  of  t he  Act a re  Co be t ransmlcCed 
ac i n t e r v a l s  which may exceed  twe lve  months .  However, no q u e s t i o n  w i l l  
be r a i s e d  if such r e p o r t s  a r e  made wLchln sixty days after a d e s i g n a t e d  
dace  i n  each  y e a r ,  co be da red  as o f  such dace .  12 /  

The p r o v i s i o n s  of  S e c t i o n  3 1 3 ( a ) ( 3 )  of  t h e  Act shou ld  be i n s e r t e d  
i n  t h e  / = d e n t u r e  i n  c e r e s  broad enough t o  i n c l u d e  i n d e b t e d n e s s  ageing co 
t h e  t r u s t e e  by an7 o b l l s o r  upon t h e  i n d e n t u r e  s e c u r i c L e s .  

The oblisat£on C0 report under Sect/on 313(a) and (b) of the ACt 
shou ld  be in te rms broad  enough Co I n c l u d e  r e p o r t s  by a l l  t r u s t e e s  under  
t h e  i n d e n t u r e ,  t o  t h e  e x t e n t  a p p l l c a b l e .  

:2 /  This def ic iency is c i ted only when such period may exceed tvelve 
months by more than  s£x ty  days or  two months .  
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S e c t i o n  314(a) 

P e r i o d i c  Repor t s  

Subsecticm (a) of Section 314 in e f fec t  requires the ob l i ge r  Co 

I n c l u d e  i n  t h e  I n d e n t u r e  i t s e l f  an ~ n d e r t a k l n g  comparable  to  that nov 

r e q u i r e d  co be i n c o r p o r a t e d  in  most S e c u r l c l e s  Act r e g i s t r a t i o n  s t a t e -  

manes, by virtue of Section 15(d) of the Securlcles Exchange Act of 1934. 

Under the latter section, the obligor must undertake to keep the reglstra- 

cion statement current by filing with the Commlssion supplImentary and 

p e r i o d i c  i n f o r m a t i o n ,  documents ,  and r e p o r t s  s i m i l a r  to  t h o s e  r e q u i r e d ,  

pu r suan t  to  S e c t i o n  13 of  t he  Exchange Act ,  in  r e s p e c t  of  s e c u r i t i e s  

l i s t e d  and reg is te red on a nat iona l  secu r i t i es  exchange. 

Paragraph (i) makes clear thaC where, as will generally be the 

case, the obliger must file periodic reports wlth the Comnlsslon pursuant 

co Section 13 or Section 15(d) of the Securities Exchange Act, it need 

only file with the trustee copies of those reports or such portions 
!/ 

thereof as the Commission may prescribe by rules and reEulatlons. 

Where the obliger is not required to file reports under such sections 

of the Securities Exchange Act, the Commission may require the obllgor co 
3/ 

file similar reports wlth the t rustee and the Commission. 

I/ House Report No. 1016, 76ch Cong., 1~t Session, p. 52. 

2/ Ibld. 

3/ Ibid. 
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There i s  scmec~nes i n s e r c e d  in  i n d a n c u r e s  a p r o v i s i o n  f o r  a 15 -days '  

1J~Lc upon the  t ime w i t h i n  which such r e p o r t s  muse be f i l e d  w i t h  t he  
4/ 

t r u s t e e  a f t e r  f i l i n g  w i t h  t h e  C ~ i s s i o n -  and no q u e s t i o n  has  been r a i s e d  

i n  i n s t a n c e s  where t h i s  p e r i o d  has  been as  l ong  as  c h i r c y  d a y s .  ~l~i le  any 

such p r o v i s i o n  i s  p r o b a b l y  s u b j e c t  co Che r u l e s  u l C b n a c e l y  adopced,  i c  

would appea r  ChAC any such d e s i g n a t e d  p e r i o d  of  more t h a n  t h i r t y  days  

shou ld  be avo ided .  

Pa rag raph  (2) a u c h o r l z e s  t h e  CcJmlsa lon  co r e q u i r e  t h e  i n c l u s i o n  i n  

such r e p o r t s  o f  a d d l t i o n a l  /~ fo rmaClon ,  docuzen t s  and r e p o r t s  v l c h  r e s p e c t  

Co compl iance  v lCh t h e  c o n d l c l o n s  and covenancs  p rov ided  f o r  i n  t h e  i n d e n -  

t u r e ,  I n c l u d L n s ,  i n  t he  case  of  annua l  r e p o r t s ,  c e r c l f l c a c e s  of  Independenc 

p u b l i c  a c c o u n t a n t s  as  co such compl l ance ,  where such compl iance  i s  s u b j e c t  
5/ 

a m  

Co v e r i f l c a C l o n  by accoun tanCs .  IC i s  t he  p r a c c l c e ,  i n  i n s e r c l n s  such 

p r o v i s i o n s  i n  i n d e n t u r e s ,  to  e l i m i n a t e  t he  l anguage  r e l a C l n g  to  c e r t i f i -  

caces  of i ndependen t  p u b l l c  accounCancs ,  presumabl  7 upon t h e  t h e o r y  cha t  

i c  i s  a d d r e s s e d  p r l z~Lr i ly  to  t h e  C o ~ n l s s i o n  w i t h  r e s p e c t  to  I c s  r u l e - m a k l n g  
6/ 

m 

powers t h e r e u n d e r .  

4/ C~  'q4odel" Indenture,  p. 10, Section 6.03. 

5 /  Rouse Report No. 1016, 76ch Cong., 1st Session, p. $2. 

_6L CCH 'Model" Zndencure, p. 10, Section 6.03. 
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Paragraph (3) relates Co the cransmlssion of s u n n a r i e s  of such 
7_/ 

r e p o r t s  co t he  b o n d h o l d e r s .  

The Commiss ion ' s  r u l e s  and r e s ~ l a c i o n a  under  s u b s e c t i o n  (a)  may be. 

p r e s c r i b e d  e i t h e r  b e f o r e  o r  a f t e r  che LndenCure i s  q u a l i f i e d .  They must 

t ake  i n t o  accoun t  t h e  t y p e  of  i n d e n t u r e  and the  maounC of  s e c u r i t i e s  

o u t s t a n d i n g  t h e r e u n d e r ,  the  n a t u r e  of  t he  o b l i g o r ' s  b u s i n e s s ,  and,  i n  

the  case  of  r u l e s  p r e s c r i b e d  a f t e r  t h e  q u a l i f i c a t i o n  of  t h e  £ n d e n C u r u  Co 
8/ 

which Chey a p p l y ,  che a d d l C l o n a l  expense  ~ n v o l v e d . -  No r u l e s  and r e g u l a -  

Cions f o r  che purpose  of  making e f f e c t i v e  Che p r o v i s i o n s  of  s u b s e c c i o n  (a)  
9_/ 

have  yeC been adop t ed .  IC w i l l  n o r m a l l y  be compl iance  w i t h  any such 

r u l e s  i f  r e p o r t s  under  p a r a g r a p h s  (1) and (2) a r e  s en t  on ly  co t h e  
1o/ 

InsCiCuClonal CrusCee. 

I c i s  sometimes p e r m i t t e d  by che U t i l i t i e s  D i v i s i o n ,  i n  s u b j e c t i n g  

u t i l i t y  i n d e n t u r e s  to  the  s t a n d a r d s  of  t h i s  Ace, a l t h o u g h  exmmpced 

7/ 
~ . m m  

8/ 
i 

9/ 

House Report  No. 1016, 76ch Cong. ,  l s c  S e s s i o n ,  p .  52. 

I b i d .  

In  t h e  MaCCer of  Hugo $Cinnes  C o r p o r a t i o n ,  7 SEC 622, 631, an 
a p p l i c a C i o n  f o r  exempt ion under  Secc ion  304 (c ) (2 )  from Secciou  314(a)  
of  che Ace on t h e  ground of  undue burden was den i ed  upon t h e  ground 
ckac iC cou ld  no t  be deceraLtned i n  advance of  the  adopcion  of  r u l e s  
and r e s u l a c i o n s  t h e r e u n d e r  whe the r  t h e y  would be burdensome and chac 
such r u l e s  w i l l  undoub ted ly  c o n t a i n  mach /ne ry  f o r  r e l i e f  i f  m e r i t o r i o u s  
c l a i m s  of  h a r d s h i p  a re  p r e s e n t e d .  

1_O0/ CGt 'q4odel" Tnden tu re ,  p .  47, Note.  



t h e r e f r o m ,  f o r  i n d e n t u r e s  co d e f e r  the  a p p l i c a b i l i t y  of t h i s  s u b s e c t i o n  

u n t i l  such i n d e n t u r e s  a r e  f o r m a l l y  q u a l i f i e d  t h e r e u n d e r .  

,.Deficiencies 

The I n d e n t u r e  p r o v i s i o n  p u r p o r t i n g  co i n c o r p o r a t e  Secc tou  314(a) . 
o f  t h e  Ace shou ld  noc d e s i g n a t e  more chart ch£ rcy  days  as  eke C/=e v i c h i n  
v h / c h  ~ s s t e r t a l  may be f i l e d  or  c r a n m i c c e d  under  t he  p r o v i s i o n s  t h e r e o f .  

The indenture prov is ion purpor~ ln;  to ln :o rporac t  Secc i~  314(8) o£ 
t h e  Ace s hou ld  noc r e f e r  co r u l e s  and r e K u l a c i o n s  adopted  by t h e  C ~ £ s s £ o n  
"under Section 314(a)" of the Act inJsmuch am the ru le -u~£n8  pover8 
accorded  by S e c t i o n  319(a)  may a18o be I n v o l v e d .  
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S e c t i o n  3 1 4 ( b }  

Evidence  of  Record in  S of I n d e n t u r e  

Where t he  i n d e n t u r e  £s t o  be s e c u r e d  by the  mor tgage  or  t h e  p l e d g e  

of  p r o p e r c y t  t h e  ob l£gor  must f u r n i s h  co t h e  t r u s t e e  p rompt ly  a f t e r  t he  

i n d e n t u r e  i s  e x e c u t e d ,  and a t  l e a s t  a n n u a l l y  t h e r e a f t e r ,  an o p i n i o n  of  

company counse l  as Co t h e  neceas£Cy and s u f f i c i e n c y  of  t he  r e c o r d i n g  of  
11--/ 

t he  i n d e n t u r e ,  i f  r e c o r d i n g  i s  r e q u i r e d .  Ev idence  of  r eco rd / r ig  under  

t h i s  s e c t i o n  n o r m a l l y  need  be p r o v i d e d  on ly  co the  i n s t i t u t i o n a l  t r u s t e e .  

Such a p r o v i s i o n  need  be i n s e r t e d  in  the  i n d e n t u r e  on ly  £f i t  i s  

s e c u r e d .  I t  shou ld  r e l a t e  Co t he  o r i g i n a l  i n d e n t u r e  as w e l l  as  co 
13/ 

supp l emen ta l  i n d e n t u r e s .  Ic  i s  cuscomar7 Co add co c l a u s e  ( l )  of  t h i s  
14/ 

s u b s e c t i o n ,  r e l a t i n g  co i n i t i a l  r e c o r d i n g ,  t he  f o l l o m i n g  language  and 

t h e r e  appea r s  to  be no r ea son  why i t  shou ld  noC a l s o  be made Co app ly  to  

the  clause (2) .  r e l a t i n g  Co annual r e c o r d i n g :  

" I t  s h a l l  be a compl iance  w i t h  t h i s  s u b s e c t i o n  i f  (1) t h e  
o p i n i o n  of  counse l  h e r e i n  r e q u i r e d  co be d e l i v e r e d  co t he  
T r u s t e e  shall sca re  t h a t  t h i s  I n d e n t u r e  or  such supp l emen ta l  
i n d e n t u r e  has  been r e c e i v e d  fo r  r e c o r d  and f i l i n g  i n  each  
J u r i s d i c t i o n  i n  which £c i s  r e q u i r e d  to  be r e c o r d e d  or  f i l e d  

121 
m m m m  

1_1/ 

:_2/ 

13/ 

House Report  No. 1016, 76th Cong. ,  1st  S e s s i o n ,  p.  52. 

COt '~4odel" I n d e n t u r e ,  p.  47, Note .  

Id .  aC pp. 3 and 4, S e c t i o n  5. T 1. 

Id .  sC p.  4, Section 5. T 1. 
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and c h a t ,  i n  t he  o p i n i o n  of  counsel (if such i s  t he  case), such 
r e c e i p t  fo r  r e c o r d  or  f i l i n g  makes e f f e c t i v e  t he  l i e n  i n t e n d e d  
to  be c r e a t e d  by c h i c  i n d e n t u r e  o r  such supp l emen ta l  i n d e n t u r e ,  
and (2) such o p i n i o n  i s  d e l i v e r e d  co t he  T r u s t e e  v i c h ~ -  such 
C~ne, f o l l o w i n g  t h e  d a t e  o£ e x e c u t i o n  and d e l i v e r y  o f  t h i s  
I n d e n t u r e  or  such s u p p l m e n c a l  i n d e n t u r e ,  as s h a l l  be p r a c t i -  
c a b l e  hav ing  due r e s a r d  t o  t h e  number and d i s t a n c e  of  t h e  
J u r i s d i c t i o n s  in  which t h i s  I n d e n t u r e  or  such supp l emen ta l  
i n d e n t u r e  i s  r e q u i r e d  co be r e c o r d e d  or  f i l e d . "  

Clause (2) o f  t h i s  s u b s e c t i o n  i s  p r o b a b l y  f o r  t he  purpose  o f  p r e s e r v i n g  

t h e  l i e n  upon c h a t t e l s  i n  chose  J u r i s d i c t i o n s  v h e r e  annua l  r e c o r d a c i o n  i s  

n e c e s s a r y  co p r e s e r v e  such a l ien,  as yel l  as co a s s u r e  t h a t  a f t e r  a c q u i r e d  

p r o p e r t y  i s  speci f ical ly  s u b j e c t e d  Co t h e  l i e n  of  t he  i n d e n t u r e  in  chose  

J u r i s d i c t i o n s  v h e r e  8 e n e r a l  l ans~age  in  t he  i n d e n t u r e  t o  t h a t  end i s  noc 

su f£1c lenC.  A c c o r d l n s l y ,  any d e s l g n a t l o n  of  annua l  daces  f o r  t h e  8 i v l n s  of  

such o p i n i o n  of c o u n s e l  in  an i n d e n t u r e  s e c u r e d  upon p e r s o n a l  p r o p e r t y  

shou ld  be examined f o r  the  purpose  of  a s c e r t a i n i n g  v h e c h e r  such daces  a r e  

l i k e l y  t o  f a l l  a f t e r  t he  i n i t i a l  r e c o r d i n g  dace .  Ic appears  co be adequa t e  

f o r  t h i s  purpose  i f  t he  i n d e n t u r e  p r o v i d e s  Chat such r e p o r t s  s h a l l  be 

d e l i v e r e d  to  t he  t r u s t e e  w i t h i n  t h r e e  months a f t e r  each a n n i v e r s a x 7  of  t he  
15/ 

e x e c u t i o n  and d e l i v e r y  of  t he  i n d e n t u r e .  

Deftct_encies 

The o p i n i o n s  of  counse l  Co be f u r n i s h e d  co t he  t r u s t e e  p u r s u a n t  
Co $ecClon 31A(b) of  t h e  Act shou ld  r e l a t e  co t h e  r e c o r d l n 8  of  t he  o r i g i n a l  
i n d e n t u r e  as w e l l  as  Co supplennencal i n d e n t u r e s .  

The annuaZ o p i n i o n s  under  c l a u s e  (2) of  S e c t i o n  314(b) of  t he  Act 
shou ld  be p r o v i d e d  co t h e  t r u s t e e  noc l e s s  chart a n n u a l l y  a f t e r  t h e  
ann iversa . ry  of  t he  dace of t he  f i r s t  r e c o r d i n g .  

15/ I b i d .  
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Sect ion 314(c)  

Ev£dencee of  Coamliance wic~ C o n d i t i o n s  P r e c e d e n t  

Where t h e  i n d e n t u r e  e s t a b l £ s h e s  c o n d i t i o n s  p r e c e d e n t  Co &cC£on to  

be t aken  by t h e  i n d e n t u r e  t r u s t e e  a t  t h e  r e q u e s t  or  upon t he  a p p l i c a t i o n  

o f  t h e  o b l £ g o r ,  t h£s  s u b s e c t i o u  r e q u i r e s  cha t  t h e  o b l i g o r  f u r n i s h  to  the  

i n d e n t u r e  t r u s t e e  c e r t a i n  e v i d e n c e  of  compl iance  r i c h  such c o n d i t i o n s  

p r e c e d e n t .  The type  o f  a c t i o n  to  which such c o n d i t i o n s  p r e c e d e n t  may 

r e l a t e  may i n c l u d e  i s s u a n c e  of  a d d i t i o n a l  s e c u r i t i e s ,  r e l e a s e s  and 

s u b s t i t u t i o n s ,  or  s a t i s f a c t i o n  and d i s c h a r g e  of  t he  £ n d e n t u r e .  

The f o l l o v i n g  e v i d e n c e  o£ compl i ance  w i t h  such c o n d i t i o n s  p r e c e d e n t  

i s  r e q u i r e d  by t h i s  s u b s e c t i o n :  

and 

(1) C e r t i f i c a t e s  or  o p i n i o n s  o f  s p e c i f i e d  o f f i c e r s  of  t h e  o b l i g o r ;  

(2) An o p i n i o n  of  c o u n s e l ,  who may be of  counse l  f o r  t he  o b l i g o r ;  

(3) A c e r t i f i c a t e  or  o p i n i o n  of  an accountant ,  where compliance w i t h  

t he  c o n d i t i o n  p r e c e d e n t  i s  s u b j e c t  to  v e r i f i c a t i o n  by a c c o u n t a n t s .  

I f ,  d u r i n g  any c a l e n d a r  y e a r ,  a d d i t i o n a l  i s s u e s  o f  s e c u r i t i e s  f o r  

which an a c c o u n t a n t ' s  c e r t i f i c a t e  i s  r e q u i r e d  (and f o r  which an i n d e p e n d e n t  

c e r t i f i c a t e  has not  been f u r n i s h e d ) ,  r each  a t o t a l  o f  t en  pe r  c e n t  of  t he  

i n d e n t u r e  s e c u r i t i e s  o u t s t a n d i n g ,  t he  a c c o u n t a n t ' s  c e r t i f i c a t e  w i t h  r e s p e c t  
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Co f u r t h e r  a d d i t i o n a l  i s s u e s  d u r i n ~  chac c a l e n d a r  y e a r  must be made by an 

i n d e p e n d e n t  p u b l i c  a c c o u n t a n t  s e l e c t e d  o r  approved by t he  i n d e n t u r e  t r u s t e e  
16/ 

m m m ~  

i n  t h e  e x e r c i s e  of r e a s o n a b : a  c a r e .  

The p r o v i s i o n s  o£ S e c t i o n  314(c)  may e i t h e r  be i n s e r t e d  i n  the  i n d e n t u r e  

ac each p l a c e  v h e r e  t h e y  may appear  co be a p p l i c a b l e  or  may be i n s e r t e d  i n  

one p l a c e  i n  te rms of g e n e r a l  a p p l i c a t i o n .  In  t h e  case  o£ m u l t i p l e  i n s e r t i o n  

of  t h e  p r o v i s i o n s  of  c l a u s e s  (1) and ( 2 ) ,  an a t t e m p t  Co e n l r a c e  a l l  c o n d i -  

Cions p r e c e d e n t  co each s p e c i f i c  a c t i o n  co be t aken  by che t r u s t e e  i8  a p t  co 

be h a z a r d o u s  w i t h o u t  t h e  a d d i t i o n  of a g e n e r a l  r e q u i r e m e n t  f o r  a s t a t e m e n t  
:7/  

a i m a m  

Chat a l l  c o n d i t i o n s  p r e c e d e n t  co such a c t i o n  have  been compl ied  r i c h .  

S e c t i o n  3 1 4 ( c ) ( 1 )  and (2) c e r t i f i c a t e s  a r e  of  e x t e n s i v e  a p p l i c a b i l i t y  i n  

mor tgage  i n d e n t u r e s ,  p a r t i c u l a r l y  w~ch r e s p e c t  co t h e  a u t h e n t i c a t i o n  of  

:6/  
e u r a t o m  

House Repor t  No. 1016, 76ch Cons . ,  lsC S e s s i o n ,  p.  53. There  appears  
Co be some v a r i a t i o n  between t h e  House Repor t  and che : anguase  of  
S e c t i o n  3 1 4 ( c ) ( 3 )  of  t h e  Act i n  thaC the  Act i n c l u d e s  t h e  s e c u r i t i e s  
t o  be i s s u e d  in  computing t he  can par  cen t  c o t s :  c a l l i n g  fo r  a 
c e r t i f i c a t e  by an i n d e p e n d e n t  a c c o u n t a n t .  

The House Report  f u r t h e r  s t a t e s  as f o l l o w s :  

" S u b s e c t i o n  (c)  s p e c i f i c a l l y  p r o v i d e s  chac no c e r c i £ i c a c e  
or  o p i n i o n  need be made by any pe r sun  oche r  than  a s p e c i f i e d  
o £ g i c e r  or  employee of t h e  o b l i g o r  as co (A) daces  or  p e r i o d s  
noc cove red  by annual  r e p o r t s  r e q u i r e d  co be f i l e d  by t h e  
o b l i g o r ;  or  (B) as co t h e  amount or  va lue  of  p r o p e r t y  a d d i -  
t i o n s ,  excep t  as p r o v i d e d  i n  Sac. 3 1 4 ( d ) ( 3 ) ;  or  (C) t he  
adequacy of  d e p r e c i a t i o n ,  m a i n t e n a n c e ,  or  r e p a i r s . "  

However, c h i s  p r o v i s i o n  appea r s  in  t h e  s t a t u t e  co be a l £ ~ t c a t i o n  
upon c l a u s e  (3) o n l y ,  of  S e c t i o n  314 (c ) .  

17__/ See d i s c u s s i o n  re  S e c t i o n  314(e)  ac p. 101, i n f r a .  
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bonds and the release and substitution of cash or property. Even in 

debenture issues, they may be necessary with respect to calls for redemp- 
i-8/ 

tion and defeasance. However, the provisions of Section 314(c) are not 

usually considered applicable to sinking fund payments or maintenance 

requirements the accuracy or adequacy of which are not usually conditions 

precedent to action by the trustee. Normally, such certificates are given 
19/ 

only to the institutional trustee.-- 

Although some specification of an officer or officers to sign the 

c e r t i f i c a t e  r e q u i r e d  by c l a u s e  (1) shou ld  be made in  t h e  i n d e n t u r e ,  t h e  

a d d i t i o n  of  a g e n e r a l  s p e c i f i c a t i o n  such as " t h e  T r e a s u r e r  or  o t h e r  d u l y  

a u t h o r i z e d  o f f i c e r "  has  been a c c e p t e d .  In  any e v e n t ,  i t  s h o u l d  be c l e a r  

t h a t  t h e  c e r t i f i c a t e  i s  to  be made by the  d e s i g n a t e d  o f f i c e r  o r  o f f i c e r s  
20 

and i s  no t  to  be a c e r t i f i c a t e  of  t h e  c m n p a n y . - -  

The i n c l u s i o n  of  t h e  l a n g u a g e  of  S e c t i o n  3 1 ~ ( e ) ,  which  r e q u i r e s  a 

s t a t e m e n t  in  each c e r t i f i c a t e  t h a t  t h e  c o n d i t i o n s  p r e c e d e n t  to  t h e  a c t i o n  

in  q u e s t i o n  have  been compl i ed  w i t h ,  i s  no t  o r d i n a r i l y  an a d e q u a t e  

substitute for the requirements of clause (I) of Section 314(c), since 

18/ Various of these situations are referred to speclflcally in the 
first part of Section 314(c), as above indicated. 

19/ CCH 'Model" Indenture, p. 47, Note. 

20/ TeleErmn of December XI~ 1941, to Arthur ~ramer of Cook, Nathan, 
Lehman & Greenman. 



- 7 9  - 

S e c t i o n  314(e) does noc of i t s e l f  r e q u i r e  t he  fillng of a c e r t i f i c a t e  

and iC I s  d o u b t f u l  chac i t  r e q u i r e s  t h e  c e r t i f i c a t e s  co which i t  r e l a t e s  

Co go beyond the  scope of  t h e  s p e c i f i c  c o n d i t i o n s  p r e c e d e n t  r e f e r r e d  
21/ 

COo 

IC has  been c o n s i d e r e d  t o  be a c c e p t a b l e  f o r  t h e  o p i n i o n  of  c o u n s e l s  

r e f e r r e d  to  i n  c l a u s e  (2) of  S e c t i o n  3 1 4 ( c ) ,  t o  s t a t e  t hac  upon t h e  

e x e c u t i o n  and d e l i v e r y  of  c e r t a i n  d e s i ~ t t e d  documents ,  a l l  c o n d £ t i o n s  

p r e c e d e n t  t o  t he  a c t i o n  in  q u e s t i o n  have  been compl ied  w i t h ,  

Clause  (3) of Section 314(c)  r e q u i r e s  : h e  d e l i v e r y  of  a c e r t i f i c a t e  

as  to  c o n d t c t o n s  p r e c e d e n t  compl iance  w i t h  w h i c h  i s  s u b j e c t  to  v e r i f i c a -  

t i o n  by a c c o u n t a n t s ,  to  be made v a r i o u s l y  by an a c c o u n t a n t ,  by an 

i n d e p e n d e n t  a c c o u n t a n t  s e l e c t e d  or  approved by ~he t r u s t e e  i n  t he  e x e r -  

c i s e  o f  r e a s o n a b l e  c a r e ,  or  by an o f f i c e r  or  mnployee o f  t he  o b l i g e r .  

The usual situation in which a provision for such a cer~iflcate would be 

necessary is where the indenture contains an earnings ratio requlrmnent 

t o  be m6t b e f o r e  a d ~ L t i o n a l  bonds may be a u t h e n t i c a t e d  and d e l i v e r e d .  

The view was e x p r e s s e d  i n  one ca se  t h a t  i t  i s  no t  u n r e a s o n a b l e  to  assume 

t h a t  t h e  r e q u i r e m e n t  f o r  i ndependen t  a c c o u n t a n t ' s  c e r t i f i c a t e  may be 

computed upon b a s i s  o f  nec p r o p e r t y  a d d i t i o n s  ( a f t e r  d e p r e c i a t i o n  and 
21a /  
e m a ~ u m  

r e t i r e m e n t s ) .  

21/  ~ , c t i o n  3 1 4 ( e ) ,  p .  101, i n f r a .  

21_..~a/ L e t t e r  o f  May 17, 1957, r e  Puget  Sound Pover  & L i g h t  Company. 
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I t  i s  t h e  p r a c t i c e  co i n c l u d e  i n  i n d e n t u r e s  a d e f i n i t i o n  of  
22/ 

m m m  

"independent" in a p p r o x i m a t e l y  t h e  f o l l o w i n g  form: 

" ' I n d e p e n d e n t , '  when a p p l i e d  t o  any a c c o u n t a n t ,  e n g i n e e r ,  
a p p r a i s e r ,  o r  o t h e r  exp4rC, s h a l l  mean such a p e r s o n  who 
(a)  i s  i n  f a c t  i n d e p e n d e n t ;  (b )  does  no t  have any s u b s t a n -  
t i a l  i n t e r e s t ,  d i r e c t  o r  i n d i r e c t ,  i n  t h e  Company or  i n  
any o t h e r  o b l i s o r  upon t h e  Bonds i s s u e d  h e r e u n d e r  o r  i n  
any pe r son  d i r e c t l y  o r  i n d i r e c t l y  c o n t r o l l i n s ,  o r  c o n t r o l l e d  
by,  o r  under  d i r e c t  or  i n d i r e c t  c ~ o n  c o n t r o l  w i t h  t h e  
company or  any oche r  o b l i g o r ;  and (c)  is noC c o n n e c t e d  trLch 
t h e  company o r  any o t h e r  o b l i g o r  upon t h e  Bonds i s s u e d  h e r e -  
unde r  or  any p e r s o n  d i r e c t l y  o r  i n d i r e c t l y  c o n t r o l l i n g ,  or  
c o n t r o l l e d  by,  or  under  d i r e c t  or  i n d i r e c t  c ~ o n  c o n t r o l  
w i t h  t h e  company or  any such o t h e r  o b l i g o r ,  as an o f f i c e r  
e ~ p l o y e e ,  p romote r ,  u n d e r w r i t e r ,  t r u s t e e ,  p a r t n e r ,  d i r e c t o r ,  
or  pe r son  p e r f o r m i n g  s i m i l a r  f u n c t i o n s . "  

No o b j e c t i o n  i s  made t o  t he  a d d i t i o n  of an e x c e p t i o n  t o  t h e  e f f e c t  t h a t  

a pe r son  may be i n d e p e n d e n t  though " r e g u l a r l y  r e t a i n e d "  by t h e  company to  

a u d i t  t he  company's  books or  i n  any o t h e r  c a p a c i t y  f o r  which p e c u l i a r l y  

q u a l i f i e d .  

Deficiencies 

The p r o v i s i o n s  o f  S e c t i o n  314 (c ) (1 )  and (2) o f  t h e  Act shou ld  be 
i n s e r t e d  i n  t h e  i n d e n t u r e  so as  to  cove r  a l l  r e q u e s t s  by t h e  company f o r  
a c t i o n  by t h e  t r u s t e e  t o  which t h e r e  may be c o n d i t i o n s  p r e c e d e n t  under  
t he  i n d e n t u r e .  The i n s e r t i o n  of t h e  p r o v i s i o n s  of S e c t i o n  314(e)  o f  t he  
Act does  n o t  accompl i sh  t h i s  p u r p o s e .  

In  some i n s t a n c e s ,  t he  d e f i n i t i o n s  i n c l u d e  a f u r t h e r  r e q u i r a n e n t  
cha t  such i ndependen t  p e r s o n s  be s e l e c t e d  or  approved by t he  t r u s t e e  
in  t h e  e x e r c i s e  of  r e a s o n a b l e  c a r e ,  in  which e v e n t  such r e q u i r e m e n t  
of  S e c t i o n  314 (c ) (3 )  and 314(d) i s  noc r e p e a t e d  e l s e w h e r e  in  t he  
i n d e n t u r e .  
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'The i n d e n t u r e  shou ld  d e s i g n a t e  t he  o f f i c e r s  who will p r o v i d e  s 
c e r t i f i c a t e  under  S e c t i o n  3 1 4 ( c ) ( 1 )  of t h e  Act .  

S e c t i o n  3 1 4 ( c ) ( 1 )  of  t h e  Act r e q u i r e s  a c e r t i f i c a t e  "made by" an 
o f f i c e r  or  o f f i c e r s  of  t h e  company and noc • c e r t i f i c a t e  of  t h e  company. 

Inasmuch as  i c  i s  haza rdous  co a t t e m p t  co e n t m t r a c e  a l l  cond~c ions  
p r e c e d e n t  i n  p r o v i s i o n s  i n s e r t e d  p u r s u a n t  Co S e c t i o n  3 1 4 ( c ) ( 1 )  and (2) o f  
t h e  Act ,  t h e  g e n e r a l  l anguage  of t h e  s t a t u t e ,  chac a l l  c o n d i t i o n s  p r e c e -  
d e n t  have been  compl ied  w i t h ,  shou ld  be i n c l u d e d .  

A p r o v i s i o n  ChaC t h e  a c c e p t a n c e  of  an a c c o u n t a n t ' s  c e r t i f i c a t e  o r  
approve1 o f  t h e  p e r s o n  making t h e  c e r t i f i c a t e  by t h e  crusCas i s  c o n c l u -  
s i v e  chac such pe r son  i8  i n d e p e n d e n t  i s  i n  c o n f l i c t  w i t h  S e c t i o n  3 1 4 ( c ) ( 3 )  
of t h e  Ac t .  

S e c t i o n  314(c)(3) of  t h e  Act shou ld  be i n s e r t e d  i n  p r o v i s i o n s  of  
i n d e n t u r e s  which r e q u i r e  e a r n i n s s  r a c i o s  as c o n d i t i o n s  p r ecedenc  co che 
a u t h e n t i c a t i o n  of  bonds .  

Exemption - Hugo Sc inues  C o r p o r a t i o n  1 7. SE.C 622 

This  case  i n v o l v e d  an a p p l i c a t i o n  under  S e c t i o n  304(c)  of  t h e  Act 

as v e i l  as  a h e a r i n 8  under  S e c t i o n s  305(b) and 307 (c ) .  ~ s z p c i o n  was 

soughC from, m o n k  o c h e r s ,  t he  p r o v i s i o n s  of  Secc lon  3 1 ~ ( c ) . o f  che Ace 

upon t h e  ground C h a t  such change would r e q u i r e  t h e  coneemc of b ~ d h o ! d e r s  

under  c l a u s e  (1) of S e c t i o n  304(c) of t h e  Act ,  and vou ld  impose an undue 

burden on t h e  i smaer  under  c l a u s e  (2) of  s a i d  s e c t i o n .  

The ~ i s s i o n  d e t e r m i n e d  t h a t  such p r o v i s i o n s  ' ~ h i c h  i n c r e a s e  t he  

d u t i e s  o f  t h e  t r u s t e e  or  t he  i s s u e r  f o r  t h e  b e n e f i t  of  s e c u r i t y  h o l d e r s "  

may be i n s e r t e d  in  an i n d e n t u r e  w i t h o u t  t h e  consen t  of  s e c u r i t y  h o l d e r s .  

(p .  628) Ic  was f u r t h e r  h e l d  thac  compl iance  w£ch S e c t i o n  314(c)  would 

e f f e c t  no m a t e r i a l  a d d i t i o n  of c o n d i t i o n s  on t h e  r e l e a s e  of  p r o p e r t y  so 

as Co consCienCe an undue burden on t h e  i s s u e r .  (p .  629) 
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s ectlon 314  d) 

C e r t i f i c a t e s  o f  F a i r  Value  
| m i 

General 

This  s u b s e c t i o n  s p e c i f i e s  vhen  a c e r t l f l c a c e  or  op~nlon  as  t o  f a i r  

v a l u e  must be f u r n i s h e d ,  and when such c e r t l f l c a c e  o r  o p i n i o n  must be 
23/ 

made by an I n d e p e n d e n t  e n g i n e e r ,  a p p r a i s e r ,  o r  o t h e r  e x p e r t .  

The p r o v i s i o n s  r e l a c l n g  co t he  a u C h e n t l c a c l o n  of  bonds and t h e  

r e l e a s e  of  p r o p e r t y ,  wlch  r e s p e c t  co which  f a i r  v a l u e  c e r c l f l c a c e e  a r e  

n o r m a l l y  n e c e s s a x T ,  a r e  t he  most i n t r i c a t e  p a r t  o f  i n d e n t u r e s ,  p a r t i c u -  

l a r l y  in  t h e  c a s e  of  u t i l i t y  i s s u e s .  The v a r i e t y  of  s i t u a t i o n s  which  

a r i s e  in  such p r o v i s i o n s  was a p p a r e n t l y  no t  c o n t e m p l a t e d  by t h e  f r a m e r s  

of  t h e  Act and c o n s i d e r a b l e  l a c l t u d e  has  been a d m £ n l s C r e C l v e l y  pez~nltced 

in  a d a p t i n g  t h e  s t a t u t o r ~  l a n g u a g e  to  t h e  i n d e n t u r e  r e q u l r e m a n t s .  By 

t h i s  means d r a f t e r s  of I n d e n t u r e s  have  been e n c o u r a g e d  co u c i l l z e  s t a t u t o r y  

certificates of fair value as integral parts of the mechanlcal operation 

of  such p r o v i s i o n s .  

I n d e n t u r e  p r o v i s i o n s  p u r p o r t i n g  t o  meec t h e  r e q u i r e m e n t s  o f  S e c t i o n  

314(d) of  t h e  Act s h o u l d  s t a t e  t h e  amount of  f a i r  v a l u e  a t t r i b u t e d  t o  

t he  p r o p e r t y  £n q u e s t i o n  and noc s t a t e  m e r e l y  t h a t  i t  i s  no t  more or  
2 4 /  

l e s s  t han  an i n d i c a t e d  amount .  A l s o ,  a d e f i n i t i o n  of  " f a i r  v a l u e "  

24/ 

House Report No. 1016, 76ch Cong.. Isc Session, p. 53. 

See l e t t e r  da ted  December 14, 1942, co EgOert H. Womack of  Shearman & 
Sterling. 
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s h o u l d  noC be so r e s c r i c c e d  or  i n f l a c e d  chac someth ing  b e s i d e s  che t r u e  

£a£r v a l u e  i s  r e p o r t e d  co che t r u s t e e .  

Ds view of  t h e  p r a c t i c e  of  b reLkin8  up che p r o v i s i o n s  of  $ecc ion  

314(d) and t n s e r c i n 8  t h e  r e s u l c £ n g  pa rc s  i n  v a r i o u s  p l i c e 8  i n  r.he l a d e n -  

cure, i c  i s  imporcanc co make sure Chac a l l  of  che necessary elements are 

presenC.  Thus,  t he  p r o v i s i o n  chac i n d e p e n d e n t  e n g i n e e r s ,  a p p r a i s e r s  or  

oche r  expez~cs s h a l l  be s e l e c t e d  o r  approved  by t h e  t r u s t e e  in  t h e  e x e r c i s e  

of  r e a s o n a b t e  care i s  soumc£me8 Co be found unde r  a de£ in£Cion  of  
2~/ " 

"£ndependenC."  Ic may a l s o  be p r o v i d e d  chac the  accepCance of  a 

ce rc i££caCe  by t he  t r u s t e e  c o n c l u s i v e l y  i n d i c a t e s  chac such pe r son  Ls 

approved by t h e  c r u s c e e .  

Normal ly ,  such c e r t i f i c a t e s  a r e  8 i v e n  o n l y  co cha i n s t i t u t i o n a l  
26/ 

e m m a  

crusCee .  There  i s  no o c c a s i o n  f o r  i n s e r t i n g  t h e  p r o v i s i o n s  o£ 

S e c t i o n  31A(d) o£ Che Acc in  i n d e n t u r e s  which a r e  noC a l i e n  upon any 

p r o p e r t y  o r  s e c u r i c i e s .  

Def ic ienc ies 
i 

AlChoush only che s h a r e s  of  s u b s l d £ a r l e s  have been s u b j e c t e d  co 
t h e  11en of  t he  i n d e n t u r e ,  i c  would appear  Co be d e s i r a b l e ,  ~he re  che 
properCy a d d i t i o n s  of  such sube£c l i a r t e s  a r e  used  as  Ctm b a s i s  f o r  
decarm/~LuZ ohm e x t e n t  co which  bonds may be a u t h e n t i c a t e d  and where 
such p r o p e r c y  nay be d i s p o s e d  of  auly upon 8 baals n o r m a l I y  used  r i c h  
r e s p e c t  Co mor tgaged  p r o p e r c y ,  chac p r o v i s i o n  be made f o r  t h e  g i v i n g  of  
f a i r  value c e r C t £ i c a c e s  r i c h  r e s p e c t  Co such use  or  d i s p o s i t i o n  i n  
acco rdance  w i t h  S e c t i o n  314(d) of  Che AcC. 

m 

2 5 /  
m m ~  

See d i s c u s s i o n  ac p .  80, supra ,  r i c h  r e s p e c c  co d e f i n i t i o n s  of  
"inciependenc." 

26/ C ~  'q4odel" I n d e n t u r e ,  p.  47, Note .  
m 
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The f a i r  v a l u e  c e r c l f l c a c e s  p u r s u a n t  co  S e c t i o n  314(d) of  t h e  Act 
shou ld  s t a t e  t h e  amount of  t h e  f a i r  v a l u e  co be a t t r i b u t e d  t o  t h e  p r o p e r t y  
i n  q u e s t i o n  and no t  Chat such f a i r  v a l u e  i a  no t  more o r  l e s s  chart a s t a t e d  
8 m o t e t .  

A provLaiosx ChaC the  a c c e p t a n c e  o f  a c e r t i f i c a t e  of  f a i r  v a l u e ,  or  
app rova l  of  t h e  pe r son  makLns such a c e r t i f i c a t e ,  by t h e  t r u s t e e  i s  con-  
c l u s i v e  chac such pe r son  i s  i n d e p e n d e n t ,  c o n f l i c t s  w i t h  t h e  r e q u i r e m e n t s  
of  S e c t i o n  314(d) of  t h e  Act ,  which r e q u i r e s  t h a t  he  be i n d e p e n d e n t  i n  
f a c t .  

Exemption . - H u g o  Sc innes  Corporacionr.  7 SEC 622 

The a p p l i c a t i o n  of  Hugo S t i n n e s  C o r p o r a t i o n  under  S e c t i o u  304(c)  of  

t he  Act f o r  exempt ion  from v a r i o u s  p r o v i s i o n s  of  t he  Act i n c l u d e d  an a p p l i -  

c a t i o n  f o r  exempt ion  from t h e  r e q u i r e m e n t s  of  S e c t i o n  314(d) of  t h e  Act .  

The i n d e n t u r e ,  under  which a s s e n t s  co an e x t e n s i o n  were co be 

s o l i c i t e d ,  was  s ecu red  d i r e c t l y  end th rough  ~ o l l y - o v n e d  s u b s i d i a r i e s  

upon German p r o p e r t i e s  and t h e  s h a r e s  of  such s u b s i d i a r i e s .  

The Commission e x p r e s s e d  t he  view (p .  629) cha t  a c o n s e n t  o f  

b o n d h o l d e r s  would noc be needed  w l c h l n  t he  meaning of  S e c t i o n  3 0 4 ( c ) ( i )  

of  t h e  Act and in  v iew of  t h e  I m p r o b a b i l l c y  of  a r e l e a s e  u n t i l  e x i s t i n g  

d i f f i c u l t i e s  were re=oved ,  compl i ance  wlCh Secc lon  314(d) c o u l d  noc 

o p e r a t e  as a p r e s e n t  burden w i t h i n  t he  meaning of  S e c t i o n  3 0 4 ( c ) ( 2 )  of  • 

t he  Ac t .  In  t h i s  c o n n e c t i o n ,  t h e  Comnission s t a t e d  (pp.  6 2 9 - 6 3 0 ) :  

'~rhe p r o v i s i o n s  r e q u i r e d  by S e c t i o n  314(d) a r e  d e s i g n e d  
co a i d  the  cz~scee  i n  h i e  d e t e r m i n a t i o n  whe the r  a proposed  
r e l e a s e  would d i l u t e  t h e  s e c u r l c y  or  o t h e r w i s e  impa i r  t h e  
l l e n .  We c a n n o t ,  t h e r e f o r e ,  wlch 'due  r e g a r d  co the  p u b l i c  
i n t e r e s t  and t he  i n t e r e s t s  of  I n v e s t o r s '  f i n d  cha t  t he  i n c l u -  
s l o n  o f  chess  p r o v i s i o n s  would r e s u l t  in  an 'undue burden '  
wich£n the meaning of $ecClon 304(c)(2)." 
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The t x s W c i o n  v u  s c c o r d i n l l y  dea led .  

t h a t  • p r o v i s i o n  fo r  c a n c e l l a t i o n  of  the  i nden tu re  upon depos i t  of cash 

to  r e t i r e  +811 ou t s t aad tnS  ob l i s aC tons  or  depos i t  o£ a l l  ouCstandin8 no te s  

and coupons d o e s ' n o t + c o n f l i c t  wi th  Sec t ion  314(d)(1)  of  : he  Act because .  

such a c t i o n  could no t  impair  the  x c u r i C y  under the  £nde=cure. 

Ic  was also concluded (p. 640) 
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S e c t i o n  314(d)~i) 

F a i r  Value - R e l e a s e s  

Pa rag raph  ( I )  r e q u i r e s  such c e r c l f l c a c e  o r  o p i n i o n  as  Co f a i r  v a l u e  of  

any p r o p e r t y  o r  s e c u r i t i e s  co be r e l e a s e d  from t h e  l i e n  of  t h e  ~ d e n c u r e .  

The c e r t i f i c a t e  o r  o p i n i o n  must s t a t e  Chac t h e  p roposed  r e l e a s e  w i l l  no t  

i m p a i r  t h e  s e c u r i t y  unde r  t h e  i n d e n t u r e  tn  c o n t r a v e n t i o n  of  t h e  p r o v i s i o n s  

of  t h e  i n d e n t u r e ,  t/hen t h e  f a i r  v a l u e  of  p r o p e r t y  or  s e c u r i t i e s  r e l e a s e d  

d u r i n g  any c a l e n d a r  y e a r  r e a c h e s  a t o t a l  of  t e n  pe r  c e n t  of  t h e  p r i n c l p a l  

amount o f  i n d e n t u r e  s e c u r i t i e s  o u t s t a n d i n g ,  t h e  c e r t i f i c a t e  o r  o p i n i o n  

w i t h  r e s p e c t  co any f u r t h e r  r e l e a s e  d u r i n g  t h a t  c a l e n d a r  y e a r  must  be made 

by an i n d e p e n d e n t  e n g i n e e r ,  a p p r a i s e r ,  o r  o c h e r  e x p e r t .  BuC an i n d e p e n d e n t  

c e r t i f i c a t e  o r  o p i n i o n  need  noc be f u r n i s h e d  as to  any r e l e a s e  which 

a f f e c t s  p r o p e r t y  or  s e c u r i t i e s  amount ing  to  l e s s  than $25,000 or  one p e r  
271 

c e n t  o f  t h e  p r i n c i p a l  amount of  i n d e n t u r e  s e c u r i t i e s  o u t s t a n d i n g .  

IC is impliclC in Chls provision thac releases may be made which 

impair the securlCy under the indenture when in accordance with the express 

p r o v i s i o n s  o£ the  i n d e n t u r e .  Thus,  i c  i s  p o s s i b l e  to  p r o v i d e  f o r  t he  

release of  property or securlcles vlchouc the subscituclon of ocher 

property or securities which is often done in certain l i m i t e d  situations. 

271 Rouse Repor t  No. 1016, 76ch Cong . ,  l a c  S e s s i o n ,  p.  53. There  appea r s  
Co be some v a r i a t i o n  between t h e  House Repor t  and t h e  l anguage  of  
Se c c lon  3 1 4 ( d ) ( I )  of  t h e  Act in  t hac  t h e  Act i n c l u d e s  the  p r o p e r t y  or  
s e c u r l C l e s  co be r e l e a s e d  in  comput ing the  t en  p e r  ce~C t o t a l  ¢ a l l i n  8 
f o r  a c e r t i f i c a t e  by an i n d e p e n d e n t  e n g i n e e r ,  a p p r a i s e r  o r  o c h e r  
e x p e r t .  
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Purchermore ,  no o b j e c c i o n  has  been r a i s e d  co the  r e l e a s e  o f  propmrc£es 

of  1/~Lced types  w i t h o u t  g i v i n g  any c e r t i f i c a t e  unde r  Secc ion  314(d ) (1 )  of  

t h e  Arc .  This  i s  t r u e  i n  t h e  8 o - c a l l e d  '~onkey  wrench" p r o v i s i o n s  coamon~y o 

found in  i n d e n t u r e s ,  which pe rmi t  an o b l t s o r  co s e l l  c o o l s ,  equipmanc,  

mach /ne ry  or  oche r  s i m i l a r  p r o p e r t y  which  has  become worn ouC or  o b s o l e t e .  

To c h i s  i s  somet imes added che s u r r e n d e r  of  l e a s e h o l d s ,  f r a n c h i s e s  and 

easeanenc8 and Che d e m o l i t i o n  or  abandonment o£ p r o p e r t y  no l o n s e r  u s e f u l  to  

che b u s i n e s s .  A l so ,  no c e r t i f i c a t e s  of  f a i r  v a l u e  have been r e q u i r e d  r i c h  

r e s p e c t  Co t h e  s a l e  o£ C Lmber and c r o p s ,  a l t h o u s h  a d i f f e r e n t  v iew has  been 

Oaken w i t h  r e s p e c c  co o i l  and m~neral  i n t e r e s t s .  Such p r o v i s i o n s  shou ld  be 

c a r e f u l l y  examined co p revenc  any undue expans ion  o£ such r e l e a s e s  even 

thoush  formal  deed or  ac t  by t he  t r u s t e e  may noc be r e q u i r e d .  Such p r o -  

v i s i o n s  o f c e n  c o n t e m p l a t e  t h e  s u b s t i t u t i o n  o£ oche r  p r o p e r t y ,  viChouc 

p r o v i d i n g  f o r  t h e  $ i v i n s  o£ a c e r c l £ i c a c e  o£ f a i r  v a l u e  o£ such s u b s t i t u t e d  

p r o p e r t y ,  co which p r a c c l c e  no q u e s t i o n  has  been r a i s e d .  

S l ~ L l a r l y ,  no c e r c l f l c a c e s  o£ f a l r  va lue  have been r e q u i r e d  wlch 
28/ 

m m m m  

r e specc  co t h e  cak lng  of  p r o p e r t y  by condemsa t lon  or  e~LneuC domain.  

Anothe r  type  of  p r o v i s i o n  pernuLCCed Co be i n s e r t e d  i n  i n d e n t u r e s  i s  

f o r  che release of small p roper t ies  no lonser useful  co the business 

assresaC£nS i n  v a l u e  no t  more than  $25,000 £n any one y e a r ,  w i t h  r e s p e c c  

Co which t h e  c e r c i f i c n c e  r e q u i r e d  by S e c t i o n  314(d) (1 )  of  t h e  ArC w i l l  

288/ In  one case  no q u e s t i o n  vas  raXsed as co che absence  o£ a r equ i r enenC 
£or a c e r c l f l c a C e  o£ f a i r  v a l u e  upon the  s a l e  of  morcsaged p r o p e r t y  
w i th  approva l  of  t he  Court  u h e r e  che p roceeds  were co be d i s t r i b u t e d  
f£rsC to  b o n d h o l d e r s  i n  payumnt of  t h e  mortgage  d e b t .  The ~[ad~son, 
I n c o r p o r a t e d ,  F i l e  No. 22-786.  
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be s u p p l i e d  a n n u a l l y .  The e sCab l i shn~nc  i n  advance  of  v a l u e s  ac which 

s p e c i f i e d  p r o p e r t i e s  may be r e l e a s e d  shou ld  noc s e r v e  co avo id  t he  g i v i n g  

of  che r e q u i r e d  c e r t i f i c a t e s  o f  f a i r  v a l u e .  

Ic w i l l  be n o t e d  chac pa rag raph  (1) of  Secc ion  314(4) r e l a t e s  Co 

"fair value" whereas paragraphs (2) and (3) refer co "fair value co such 

oblIgor." Ic is supposed chac Chls distinction is based upon the theory 

chaC the sales p r i ce  i s  governed by che pub l i c  dmnand, whereas the pu t - .  

chase  p r i c e  may be governed  by t he  n e e d s  of  t h e  o b l l g o r .  This  c~Lscinc- 

c ion  shou ld  be p r e s e r v e d  i n  t h e  i n d e n t u r e .  F u r t h e r m o r e ,  c h i s  s u b s e c t i o n  

has been c o n s t r u e d  co r e q u i r e  c h a c a  c e r c i f i c a c e  of  fair v a l u e  be p r o v i d e d  

on a c u r r e n t  b a s i s ;  i . e . ,  as of  a dace w l c h l n  noc more chart n l n e c y  days .  

Deficiencies 
i | . 

The prov is ion  chaC cools ,  equipment, or machinery, "or  ocher propez~y" 
may be r e l e a s e d  from the  l i e n  o f  t he  i n d e n t u r e  appea r s  co be Coo broad co 
j u s t i f y  che oacLssion o f  che c e r c i f i c a C e  r e q u i r e a t n c s o f  Secc ion  314 (d ) (1 )  
of  t h e  ArC w i t h  r e s p e c t  chereCo.  H o o v e r ,  no f u r t h e r  q u e s c i o n l r l l l  be 
r a i s e d  i f  che c l a u s e  above quo ted  i s  amended Co r ead  "o r  o c h e r  s i m i l a r  
p r o p e r t y . "  

The c e r c i f i c a C e  r e q u i r e m e n t s  of  S e c t i o n  314(d ) (1 )  of  t h e  ArC shou ld  
be meC wich r e s p e c t  co t he  p r o p e r c i e s  which may be r e l e a s e d  ac s p e c i f i e d  
p r i c e s .  

The words "co che Company" should be deleted a f t e r  r3e words " f a i r  
va lue"  as used in  chis p rov i s i on ,  pursuant co SecCian 31A(d)(1) o f  the Arc.  
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S e c t i o n  314(d) (2) 

F a i r  V a l u e . -  D e p o s i t e d  S e c u r i t i e s  

Under p a r a g r a p h  ( 2 ) ,  where t he  d e p o s i t  of  s e c u r i t i e s  v i t h  t he  t r u s t e e  

i s  t o  be made the  b a s i s  of  t h e  i s s u a n c e  of  i n d e n t u r e  s e c u r i t i e s ,  t h e  ~ t h -  

d r a v a l  of  c a s h ,  o r  t h e  r e l e a s e  of  p r o p e r t y  or  oche r  s e c u r i t i e s ,  a c e r c i f i -  

ca~e or  o p i n i o n  o£ an e n g i n e e r ,  a p p r a i s e r ,  o r  o t h e r  e x p e r t  must be f u r n i s h e d  

as  t o  t he  f a i r  v a l u e  t o  t he  o b l i g e r  of  t h e  s e c u r i t i e s  d e p o s i t e d .  Th i s  re -  

qut rement  does  no t  a p p l y  where t he  s e c u r i t i e s  d e p o s i t e d  a r e  indemture  
29/  

s e c u r i t i e s  o r  s e c u r i t i e s  h a v i n g  • l i e n  p r i o r  t h e r e t o .  To t h i s  e x c e p t i o n  

has  been added,  by a d m i n i s t r a t i v e  i n t e r p r e t a t i o n ,  pu rchase  money m o r t s a g e s  

t a k e n  back on p r o p e r t y  r e l e a s e d ,  upon the  t h e o r y  t h a t  t h e  f a i r  v a l u e  

c e r t i £ i c a t e  v i t h  r e s p e c t  to  t h e  r e l e a s e d  p r o p e r t y  p r o v i d e s  t h e  n e c e s s a r y  

i n f o r m a t i o n  f o r  e v a l u a t i n 8  t h e  p u r c h a s e  money mor tgage .  S i m i l a r l y ,  i t  has  

been £ e l t  t h a t  f a i r  v a l u e  c e r t i f i c a t e s  a r e  no t  needed w i t h  r e s p e c t  to  t h e  

s u r r e n d e r  o f  d e p o s i t e d  s e c u r i t i e s  i n  t h e  consmmac iou  of  • p l a n  of  r e o r s a n i -  

za t ion ,  r e c a p £ t a l i z a C i o n  or  merger  when the  new s e c u r i t i e s  t o  be i s s u e d  

w i l l  be d e p o s i t e d  r i c h  t h e  t r u s t e e .  A l so ,  p r o v i s i o n s  t h a t  r e q u i r e  the  

inves tmen~ o£ c e r t a i n  funds  i n  U. $.  C ~ v e r ~ e n ~  Bonds w i t h o u t  t he  g i v i n g  

of  faAr v a l u e  c e r t i f i c a t e s  have  no t  been c o n s i d e r e d  to  be o b j e c t i o n a b l e ,  

p a r t i c u l a r l y  when the  o b l i g e r  a g r e e s  to  r e i m b u r s e  the  t r u s t e e  f o r  any 

l o s s e s  s u f f e r e d  t h e r e b y .  

2_9.9/ House Report No. 1016, 76th Con&., 1st Session, pp. 53-54. 
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I f ,  d u r i n g  any c a l e n d a r  y e a r ,  t h e  f a i r  v a l u e  to  che o b l i g e r  of  

s e c u r i t i e s  so d e p o s i t e d  r e a c h e s  a c e c a l  of  can p e r  c e n t  of  t h e  p r i n c i p a l  

amounC of  t h e  i n d e n t u r e  s e c u r i t i e s  o u t s t a n d i n g ,  t h e  c e r c i f i c a c e  o r  

o p i n i o n  as  Co any f u r t h e r  d e p o s i t  o f  s e c u r i t i e s  d u r i n g  such c a l e n d a r  

y e a r  muse be made by an i n d e p e n d e n t  e n g i n e e r ,  a p p r a i N r ,  o r  o c h e r  
3o/ 

e x p e r t .  BuC an i n d e p e n d e n t  c e r t i f i c a t e  o r  o p i n i o n  need  noc b@ 

f u r n i s h e d  as  co any d e p o s i t  which  amounts  co l e s s  Chart $25,000 o r  o n e .  

p e r  c e n t  o f  such a g g r e g a t e  p r i n c i p a l  amounc, b'hen an i ndependenc  

c e r c i £ i c a C e  o r  o p i n i o n  i s  r e q u i r e d  i n  c o n n e c t i o n  w i t h  che i s s u a n c e  of  

i n d e n c u r e  s e c u r i t i e s ,  such c e r t i f i c a t e  o r  o p i n i o n  muac c o v e r  a l l  d e p o s i c s  

which  have  bee~ made t h e  b a s i s  o f  t h e  i s s u a n c e  of  indm~cure  s e c u r i c i e a  
3 1 /  

S i n c e  the  coanmncmnenC of  t h e  chlm cut ' renc  c a l e n d a r  y e a r .  

In  SecCiou 3 1 4 ( d ) ( 2 ) ,  t h e  f a i r  v a l u e  r e f e r r e d  to  i s  "co  such 

o b l i g e r "  and c h l s  d l s c i n c c i o n  from S e c t i o n  3 1 4 ( d ) ( i )  o f  t h e  Ace s h o u l d  

be p r e s e r v e d  i n  che i n d e n t u r e .  FurChermore ,  c h l s  secCion  has  been 

c o n s t r u e d  Co r e q u i r e  t hac  a c e r c i f i c a c e  of  f a i r  v a l u e  be p r o v i d e d  on a 

c u r r e n t  b a s i s ;  i . e . ,  as  o f  a dace  w i t h i n  noc more chan n i n e t y  d a y s .  

3o/ There  a ppea r s  Co be some v a r i a t i o n  betwoen t h e  House Reporc and t h e  
l anguage  of  S e c t i o n  3 1 4 ( d ) ( 2 )  o f  t h e  Act i n  Chat t h e  Act i n c l u d e s  
the  s e c u r i c i e s  co be d ~ p o s i c e d  i n  compuCing the  cam p e r  cane c e c a l  
c a l l i n g  f o r  a c e r c i f i c a c e  by an £ndependenc e n g i n e e r ,  a p p r a i u r  o r  
oche r  e x p e r c .  

31./ House Repor t  No. 1016, 76ch Cong. ,  1st  S e s s i o n ,  p .  54. 
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In many i n d e n t u r e s  s e c u r i t : i e s  a r e  exc luded  from che d e f i n i t i o n  of  

p r o p e r l y  add£t:ion8 which may be used  as a b a s i s  f o r  t:he a u c h e n t i c a c i o n  

of  bonder t h e  w i thd rawa l  o f  cash o r  t h e  r e l e a s e  of  p r o p e r t y ,  and in  

such c a m s ,  t:he p r o v i s i o n s ,  o f  S e c t i o n  314(d ) (2 )  o f  t h e  Ace need  noc be 

i n s e r t e d  i n  t h e  i n d e n t u r e .  However,  £n t h o s e  cases  v h e r e  ch£s p r o v i s i o n  

i s  a p p l i c a b l e ,  many o f  t h e  ques t : ions  which a r i s e  h e r e u n d e r  a l s o  a r i s e  

under  S e c t i o n  314(d ) (3 )  to  t h e  d i s c u s s i o n  o£ which r e f e r e n c e  i s  made. 

l)eftciencies 

The words "Co t:he company" shou ld  be £ n x r c a d  a f c e r  t he  words " f a i r  
v a l u e "  In  c o n £ o r = i t y  vi t :h  SecCtms 314 (d ) (2 )  of  che Act:. 

The c e r t i f i c a t e  requd.red by f a c t i o n  314(d ) (2 )  of  t h e  Ace shou ld  
st:aCe che f a i r  v a l u e  of  t he  s e c u r i t : l e s  Co be depomtced wlch t he  c r u s c e e  
on a cur r u t :  b a s i s ;  i . e . ,  w:f.t:htn nJ.necy days o f  t:he ciam chat: Ohm 
c e r c i f t c a t e  i s  f u r n i s h e d .  32 /  

321 
tomato* 

m 

Thi s  d e f i c i e n c y  i s  c i t e d  on ly  i f  s©te loxtger p e r i o d  i s  s p e c i f i e d  or  
i t  oCher wise  appears  Chac the  cerc: l . f£cace may noc be prov:tded on a 
cux"~enC b a s i s .  
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S e c t i o n  314(d) (37, 

F a i r  Va lue  - . P r o p e r t y  A d d i t i o n s  

Under p a r a g r a p h  (3) where  £ndenCure s e c u r i t i e s  e r e  to  be i s s u e d ,  

or  cash  w i t h d r a w n ,  or  p r o p e r t y  o r  s e c u r i t i e s  r e l e a s e d ,  on t h e  b a s i s  o f  

t h e  s u b j e c C l o n  of  p r o p e r t y  to  t h e  l l e n  o£ t h e  i n d e n t u r e ,  t h e  o b l i s o r  

must  f u r n i s h  co t he  t r u s t e e  a c e r t i f i c a t e  o r  o p i n i o n  o£ an e n g i n e e r ,  

a p p r a i s e r ,  o r  o t h e r  e x p e r t  as  co t h e  f a i r  v a l u e  of  such p r o p e r t y  t o  t h e  

o b l i g o r .  Z£ t h e  p ropa r~y  i n  q u e s t i o n  has  been used  or  o p e r a t e d  by o c h e r s ,  
33/ 

w i t h i n  s i x  months p r i o r  Co t h e  dace  of  a c q u i s i t i o n  t h e r e o f  by t h e  o b l i g o r ,  

i n  a b u s i n e s s  s i m i l a r  t o  t h a t  i n  which  i t  i s  co be used  o r  o p e r a t e d  by t h e  

o b l i g o r ,  t h e  c e r t i f i c a t e  or  o p i n i o n  must  be made by an i n d e p e n d e n t  

e n g i n e e r ,  a p p r a i s e r ,  o r  oche r  e x p e r t ,  u n l e s s  t h e  f a i r  v a l u e  o f  such 

p r o p e r t y  Co t h e  o b l i g o r  amounts co l e s s  than  $25,000 or  one p e r  c e n t  o f  

t h e  a g g r e g a t e  p r i n c i p a l  amount of  i n d e n t u r e  s e c u r i t i e s  o u t s t a n d i n g ,  t h e r e  

an i n d e p e n d e n t  c e r C £ £ i c a t e  o r  o p i n i o n  i s  r e q u i r e d  in  c o n n e c t i o n  w i t h  t h e  

i s s u a n c e  o£ ~ndencu re  s e c u r i t i e s ,  £c must c o v e r  t h e  f a i r  v a l u e  Co t h e  

o b l i g o r  of  any such p r o p e r t y  so used or  o p e r a t e d ,  which" has  bee= so 

s u b j e c t e d  to  t h e  l i e n  o£ the  i n d e n t u r e  s i n c e  t h e  coumeacemenc o£ t h e  

c u r r e n t  c a l e n d a r  y e a r .  

33/ Someclaes  the  te rm " p l a n t  o r  s y s t a n "  i s  s u b s c l t u t e d  f o r  t h l s  r e q u i r e -  
ment as  co u s e ,  i n  which evm~c t h e  d e f i n l c £ o n  of  cha t  te rm s h o u l d  be 
checked  f o r  t h e  pu rposes  h e r e o £ .  

3_.4A/ House Repor t  No. 1016, 76th Cong. ,  i s c  S e s s i o n ,  p.  5A. 
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Zn S e c t i o n  3 1 4 ( d ) ( 3 ) ,  t h e  f a i r  v a l u e  r e f e r r e d  co i s  "co such o b l i g o r "  

and chX8 d i s t i n c t i o n  from S e c t i o n  314(d ) (1 )  o f  t h e  Ace s h o u l d  be p r e s e r v e d  

che i adenCure .  

Where a morcgage £s p l a c e d  upon p r o p e r t y  t o  be improved by new 

consCrucClon  and cash £s p l e d g e d  f o r  t hac  p u r p o s e ,  £c seems Co be f u t i l e ,  

Co r e q u i r e  t h e  g i v i n g  of  fault v a l u e  c e r c i f i c a c e s  as co such new c o n s t r u c -  

t i o n  as  t h e  b a s i s  f o r  che r e l e a s e  o f  cash  and such c a r c i f i c a c e a  have noc 

been r e q u i r e d .  However, f a i r  v a l u e  c e r t i f i c a t e s  a re  r e q u i r e d  w i t h  r e s p e c t  

co p r o p e r t i e s  s u b j e c t e d  co t h e  l i e n  of  che i n d e n t u r e  as t h e  b a s i s  f o r  

che r e l e a s e  o f  i n s u r a n c e  monies  i n  chose  cases  where such monies  may be 

used  co a c q u i r e  new p r o p e r t i e s  and which a re  noc r e s c r i c c e d  co r e b u i l d i n g  

and r e p a i r s .  

Under t he  c e r e s  of  some t n d e n c u r e s ,  s i n k i n g  fund paymenCs may be 

r educed  by o£f secCing  t h e  mnounc o f  p r o p e r t y  a d d i t i o n s  which may noc 

t h e r e & f e e t  be used  as t he  b a s i s  f o r  che auChencicaCion of  bonds o r  Che 

release of properCy or cash. Such use of property addlclons does noC 

appear  Co consClCuCe a purpose  f o r  which f a i r  v a l u e  c e r c l f l c a c e s  a r e  

r e q u i r e d  under  t he  Ace. 

I n d e n c u r e s  co which S e c t i o n  314(d ) (3 )  of che AcC r e l a t e s  u s u a l l y  

p r o v i d e  f o r  t he  subJecCiou of  a f t e r  a c q u i r e d  properCy to  Che l i e n  of  t h e  

indenCuz~ (auComaCical ly  or  by p e r i o d i c  conveyances)  w i t h o u t  r e g a r d  co 

any use  Co be made o f  such p r o p e r c y  a t  che t /am f o r  t he  auchen t£cac£on  
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o£ b o n d s  o r  t h e  r e l e a s e  of p r o p e r t y  o r  c a s h .  I n a s m u c h  a s  t h e  Ac t  r e l a t e s  

t o  t h e  8 u b J e c ~ i o n  o f  p r o p e r t y  t o  t h e  l i e n  f o r  s p e c i f i e d  p u r p o s e s  and  t h e  

f a i r  v a l u e  c e r t i f i c a t e  i s  oE s i g n i E i c a n c e  t o  t h e  t r u s t e e  o n l y  a t  t h e  t i m e  

of such use, the p racc ice  has been to  conscrue these ce rc i£ i cace  r e q u i r e -  

merits co he opera t i ve  ac the t~ne thac the p rope r t y  a d d i t i o n s  are so used 

r a t h e r  t h a n  ac  t h e  t i m e  chaC t h e  l i e n  a c t u a l l y  a t t a c h e s .  

I t  w i l l  a l s o  be n o t e d  Chac S e c t i o ~  3 1 4 ( d ) ( 3 )  o£ t h e  Act  r e q u i r e s  t h e  

g i v i n g  o f  c e r t £ g i c a t e s  o f  g a i r  v a l u e  b u t  d o e s  n o t  r e q u i r e  Chac s u c h  

c e r t i £ i c a c e 8  be  u s e d  a s  t h e  b a s i s  f o r  t h e  a u t h e n t i c a t i o n  o£ b o n d s  o r  t h e  

r e l e a s e  o£ p r o p e r t y  o r  c a s h  a g a L u s c  p r o p e r t y  a d d i t i o n s .  The  u s m a l  b a s i s  

o f  e ~ - a l u a t £ n g  p r o p e r t y  a d d i t i o n s  f o r  s u c h  p u r p o s e s  i s  c o s t  o r  f a i r  v a l u e  

co t h e  c o m p a n y ,  w h i c h e v e r  i s  l e s s ,  a l t h o u g h  i n  some i n s t a n c e s  c o s t  i s  

t h e  s o l e  m e a s u r e .  R e p r e s e n t a t i v e s  o£ i n d e n t u r e  t r u s t e e ,  h o v e r e r ,  h a v e  

i n d i c a t e d  c h a c  s u c h  t r u s t e e s  v o u l d  p r o b a b l y  be r e l u c t a n t  t o  c a k e  t h e  

i n d i c a t e d  a c t i o n  u n d e r  an  i n d e n t u r e  w h i c h  u s e s  c o s t  a l o n e  a s  t h e  b a s i s  

f o r  e v a l u a t i n g  p r o p e r t y  a d d i t i o n s  v h e n  i t  a p p e a r s  f rom t h e  s t a t u t o r y  

c e r t i f i c a t e s  o£ £ a i r  v a l u e  t h a t  t h e  s e c u r i t y  £ o r  t h e  b o n d s  may t h e r e b y  

be d i l u t e d  o r  ~ p a £ r e d .  O r d i n a r i l y ,  t h e  C o m m i s s i o n  h a s  no  c o n c e r n  u n d e r  

S e c t i o n  3 1 4 ( d ) ( 3 )  o£ t h e  Act  a s  Co how " c o s t "  i s  c o m p u t e d .  

As i n  t h e  c a s e  o£ o c h e r  p a r a g r a p h s  o f  S e c t i o n  3 1 4 ( d )  o f  t h e  A c t ,  

p a r a g r a p h  (3 )  h a s  been  cone t r u e d  co r e q u i r e  c h a c  s u c h  c e r t i £ i c a t e 8  be  

g i v e n  on a c u r r e n t  b a s t s  ( £ . e . ,  a s  o f  a d a t e  v i t h i n  n i n e t y  d a y s  o£ t h e  
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:eques~ f o r  au then t i ca t i on  of  bc~ds or ~he reZease of  proper~7 o:  

camh) o The a p p l i c a t i o n  of  t h i s  p r i n c i p l e  ham been made pa~cicular17 

d i f f i c u l t  i n  cerCa£.n t y p e s  o f  i n d e n t u r e s ,  p a r t i c u l a r l y  of  p u b l i c  u t i l i t y  

companies .  Many o f  such £ n d e n t u r e 8 ,  somet imes r e f e r r e d  t o  as t he  

"accounCinS tTpe, "  provide f o r  the ~trZTinS forward of  unused c red i t s  of  

propez~7 a d d i t i o n s  and in  sane  i n s t a n c e s  f a i r  v a l u e  i s  daCerm£ned as aC 

t h e  t ime  o f  a c q u i s i t i o n  r a t h e r  chart as  a t  t h e  cLme of  t h e  use  of  such 

add ic i cms  as  t he  b a s i s  f o r  auChenctca t£nS bonds o r  t h e  r e l e a s e  o f  p r o p e r t y  

o r  cash .  Such p r o v i s i o n s  a re  by t h e i r  - - c u r e  complex and o f t e n  s c a t t e r e d  

t h roughou t  t h e  J .ndencure.  For example ,  t h e  i n d e n t u r e  nay i n c l u d e  most of  

t h e  p r i nc ipa l ,  p a r r s  of  such p r o v i s i o n s  u n d e r  t he  d e f i n i t i o n  of  such t e r n s  

as " f a i r  v a l u e , "  " i ~ d e p e n d e n t j "  n~Toss p r o p e r t  7 a d d i t i o n s , "  '~eC propert~r 

a d d i t i o n s , "  "bondable p r o p e r t y , "  "ens lneer '8  ¢er t :L f icace, "  e tc .  A las,  

i c  i s  sometimes the p rac t i ce  to inc lud~ an i t e m i z a t i o n  or statement of  

t h e  e l e m e n t s  i n c l u d e d  i n  t h e  formula  employed co deceractue,  by t he  com- 

p u t a t i o n  t h e r e i n  i n d ~ c a c e d ,  t h e  amount o f  n e t  p r o p e r t y  a d d i c i c ~ s  a v a i i a b l e  

.ac any p a r ' t i t u l a r  t i m e .  

The Objection usually raised Co giving a fair value cerc£flcace 

as  Co r.he c r e d i t  c a r r i e d  f o r v a z d  of  unused  p r o p e r t y  a d d t C i o a s ,  i s  ChaC 

t h e  formula  i n v o l v e s  c e r t a i n  computa t ions  w i th  r e s p e c t  co a l l  p r o p e r t y  

a d d i t i o n s  s i n c e  t he  d a t e  of  t h e  i n d e n t u r e ,  chac £c v o u l d ,  C h a r e f o r e ,  be 

n e c e s s a r y  co a p p r a i s e  a l l  o f  t h e  p r o p e r t y  of  t h e  compan7 and c h a t ,  a s i d e  

from t h e  work and expense  i n v o l v e d ,  iC i s  sometimes d i f f i c u l t  Co i d e n t i f y  

p r o p e r t y  a d d i t i o n s  which may have been  a l t e r e d  or  r e p l a c e d  over  t he  
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cou r se  of  y e a r s .  S e v e r a l  formulae have  been deemed a c c e p t a b l e  as  s u p p l y l n g  

the  i n d e n t u r e  t r u s t e e  w i t h  ~nformac ion  from which  l c  i s  hoped c h a t  he may 

r ea som sb ly  a s c e r c a i n  che c u r r e n t  f a i r  v a l u e  o f  p r o p e r  cy a d d i C i o n s  and ac 

che same C/~e p r e s e r v i n g  che  e s s e n t i a l  s c r u c c u r e  of  such £ndencu re  

p r o v l  s i o n 8 .  

IC has  been c o n s i d e r e d  a c c e p t a b l e  i f  t he  i n d e n t u r e  presumes  chac 

the  cred£C c a r r i e d  fo rward  a r i s e s  from p r o p e r t i e s  most r e c e n t l y  a c q u i r e d  

and c e r t i f i e d  and p r o v i d e s  f o r  t h e  s i r i n g  of  new f a i r  v a l u e  c e r c i f i c a c e s  

w i t h  r e s p e c t  co s u f f i c i e n c  of  such p r o p e r t i e s  co c o v e r  t h e  amount of  

such c r e d i t .  

Anocher  method of  d e a l i n g  w i t h  c h i s  p roblem i s  Co p l a c e  some lin~LCs 

upon the  c r e d i t  c a r r i e d  f o r w a r d .  Thus ,  as  a r u l e  of  chomb, no q u e s c i o n  

has  been r a i s e d  wich  r e s p e c c  co new f a i r  v a l u e  c e r t i f i c a t e s  c o v e r i n g  ohm 

c r e d i t  when lin~LCed i n  amount co f o u l l y  two p e r  cenc o f  the  p r i n c i p a l  

~ o u n C  of bonds o u t s t a n d i n g  and Co be ouCscandin  S unde r  t h e  p roposed  

o f f e r i n g .  In  some c a s e s  t h e  u s e  of  t h e  c r e d i c  has  been r e s c r i c c e d  co a 

r e l a t i v e l y  few y e a r s  ( i . e . ,  t h r e e  y e a r s )  from t h e  dace  of  t h e  c r e a t i o n  

of t h e  c r e d i C .  Such p r o v i s i o n s  s h o u l d  noc . o r d i n a r i l y  p rove  burdensome,  

since the company can usually refrain from certifying property addIcions 

subscancially in excess of  Che needs  of the company aC the Cime. 

These  methods  of  mee t i ng  che problem of  cur renC f a i r  v a l u e  c e r t i f i c a t e s  

do noC l end  t h e m s e l v e s  Co s f c u a c i o u s  where  p r o p e r t y  a d d i t i o n s  a r e  a n n u a l l y  

c e r t i f i e d  on a c u m u l a t i v e  b a s i s  or  where  f a i r  v a l u e  as ac t he  cime o f  

acquisiCion is the basis of certification. Accordingly, in such 81Cuaclons 
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f a i r  v a l u e  c e r c i f i c a c e 8  which a re  noc c u r r e n t  have been a c c e p t e d  by t he  

C m m £ u l o n v h e n  t h e  g o l l o ~ n g  addiC£msal  requ£remencs  a re  £nc luded  £n 

t h e  £ndanCure (somec£mes r e f e r r e d  co as  t h e  '~1  Paso" f o r m u l a ) :  

A. 

B .  

C. 

P r o v i s i o n  f o r  a ~ £ n C e n a n c e  fund ,  u s u a l l y ,  based  upon a 
p~rcen~age of  e a r n i n s s ,  wich an annua l  c e r t i f i c a t e  co 
t h e  t r u s t e e  as to  t he  manner Lu v h l c h  such n~.nCenance  
fund requi re:er ic  £ 8 m e c ;  

P r o v i s i o n  f o r  an £nce r imma£nCenance  fund c e r c i £ i c a c s  aC 
t h e  c ~ e  o f  t h e  use  o f  p r o p e r t y  add iCious  as t h e  b a s i s  
f o r  t h e  a u t h e n t i c a t i o n  of  bonds or  t h e  r e l e a s e  o f - p r o p e r t y  
o r  cash ;  and 

P r o v i s i o n  fo r  p e r i o d i c  i n s p e c t i o n  of  che company's  
p r o p e r t i e s  by an i n d e p e n d e : c  e n g i n e e r  once eve ry  t h r e e  
Co f i v e  y e a r s ,  or  :Hxe o f t e n  i f  r e q u e s t e d  by t he  CrusCee 
or  b o n d h o l d e r s ,  which e n g i n e e r  w i l l  r e p o r t  upon the  
adequacy of  t he  uut~ucenance p r o v i d e d  and make r ecoananda -  
C£ons which t he  company r i l l  f o l l o w  ( u n l e s s ,  i n  some cases, 
a r b i t r a t i o n  i s  requested) .  

The t h e o r y  o f  t he  above p r o v i s i o n s ,  i n s o f a r  as t h e y  s e r v e  to  meet 

t h e  r e q u i r e m e n t s  of  S e c t i o n  314(d ) (3 )  of  t h e  Ace, i s  t h a t  t hey  should  

p r o v i d e  the  t r u s t e e  w i t h  i n f o r m a t i o n  from which ( t o s e t h e r  wi th  t h e  f a i r  

v a l u e  c e r t i f i c a t e s  f u r n i s h e d )  he may r e a s o n a b l y  d e t e r m i n e  t he  c u r r a n t  

f a i r  v a l u e  of  t he  p r o p e r t y  add tCibns  c r e d i t  c a r r i e d  forward  and of  

p r o p e r t y  a d d i t i o n s  c e r t i f i e d  upon t h e  b a s i s  of  f a i r  v a l u e  as aC the  
35/ 

C£me of  a c q u i s i C i o n .  

35_/ This  formula  i s  a c c e p t a b l e  where f a i r  v a l u e  i s  c e r t i f i e d  as a t  t he  
t £ u  o~ aequ£sic£on even choesh Chore i s  ne p r o v £ s i ~  for  ~ u ~ d  
a d d £ c £ ~  c r e d i t s .  N ~ r a n d ~  d a t e d  October  16, 1950, r e  M£1waukee 
Gas L i shc  Company, F i l e  No. 2-8631 (22-1026) .  
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Some v a r i a t i o n s  of  t h e s e  p r o v i s i o n s  have  been a c c e p t e d .  A s i t u a t i o n  

where  t h e r e  was no m a i n t e n a n c e  fund was c o n s i d e r e d  co be a c c e p t a b l e  where  
36/ 

t h e  p e r i o d i c  i n s p e c t i o n  u n d e r  "C '  above was made a n n u a l l y .  A l s o ,  no 

o b j e c t i o n  was r a i s e d  co a p r o v i s i o n  i n  an i n d e n t u r e  r e q u i r i n g  t h e  p e r i o d i c  

i n s p e c t i o n  o f  t h e  company 's  p r o p e r t y  by an i n d e p e n d e n t  e n g i n e e r  o n l y  i f  

t h e  s e r v i c e s  of  such a p e r s o n  c o u l d  be o b t a i n e d  a t  a c o s t  o f  noC more 

than  $5,000,  t h e  company p r o v i d i n g  a s s u r a n c e s  thac  an i n d e p e n d e n t  e n g i n e e r  

c o u l d  t hen  be o b t a i n e d  a t  t hac  f i g u r e .  In  t h e  l a c i e r  ca se  i t  was p r o v i d e d  

t h a t  a company e n g i n e e r  would make t h e  s u r v e y  i f  an i n d e p e n d e n t  e n g i n e e r  
37/ 

~ m m  

was no t  o b t a i n a b l e  f o r  t h a t  amount .  

~sClon has also arisen as Co the dace as of which fair value should 

be determined in an Independent engineer's cerciflcace covering the fair 

v a l u e  Co t h e  o b l i g o r  of  p r o p e r t y  s u b j e c t e d  co t h e  l i e n  of  t h e  i n d e n t u r e  

s i n c e  t he  cou~mncamenc of  t h e  t h e n  c u r r a n t  c a l e n d a r  y e a r  and as-Co which 

a cerclficaCe of an independent engineer has noC previously been given, as 

provided ac the end of Section 314(d)(3) of the Act. In Chls sIcuaClon 

no objection has been raised to indenture provisions which require the 

subsequent independent engineer's carClflcace to scats the fair value of 

such property as of a dace of the earlier cerciflcate or certificates 

inasmuch as iC was the fair value ac the earlier date which was slgnlflcanc 

in respect Co the transacclon as t o  which the property additions were used. 

36/ C r u c i b l e  S t e e l  Co. o f  Amer ica ,  F i l e  No. 2-6785 (22-585)  and Western  
Massachusetts E lec t r i c  Company, F i l e  go. 2-11114 (22=1576)--noc 
independent. 

3__.7/ Ohio Associaced Telephone Company, F i l e  No. 2-6731 (22-578), 
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..De.fictenc£es 

The words "co t he  company" shou ld  be i n s e r t e d  a f t e r  t he  words " f a i r  
value" In c o n f o r m i t y  v t c h  Secc ton  314(d)(3) of  t h e  ArC. 

The c e r t i f i c a t e s  of  f a i r  v a l u e ,  r e q u i r e d  by Secc lon  314(d)(3) of t h e  
Ace shou ld  be on a c u r r e n t  b a s t s ;  i . e . ,  as  o f  a dace noc more chart n i n e t y  
days p r i o r  co t h e  r e q u e s t  f o r  t h e  a u t h e n t i c a t i o n  of  bonds or  t h e  r e l e a s e  
o f  p r o p e r t y  or  cash .  38/  

Th£s t n d e n c u r e  p e r m i t s  t h e  auChenCtcaCton of  bonds (and t h e  r e l e a s e  
of  p r o p e r t y  or  cash)  a g a i n s t  nec  p r o p e r t y  add iC tons  c h e r e c o f o r e  c a r c i f t e d  
co t h e  c : u s c e e ,  whereas  S e c t i o n  314 (d ) (3 )  o f  t h e  Ace appea r s  Co r e q u i r e  a 
c e r C i f i c a C e  of  f a i r  v a l u e  as of  approz imsCely  t h e  dace of  t h e  r equesc  f o r  
t h e  auchenCicaCton of  bonds ( o r  Che r e l e a s e  of  p r o p e r t y  o r  c a s h ) .  I f  £c 
i s  LmpracCtcable under  t h i s  indencu=e  co 8 t v e  a c e r t i f i c a t e  o f  f a i r  v a l u e  
on a c u r r e n t  b a s i s  as Co a l l  o f  Che p r o p e r t y  c o m p r t s t n s  t h e  nec a d d i t i o n s  
cradle, no f u r t h e r  quesclonwt l l  be r a i s e d  i f  r e a s o n a b l e  l i : L t c a c i o n s  a r e  
p l a c e d  upon t h e  amount of  such c r e d i t  ( £ . e . ,  mac more chart $ ) 39_._/ 
or  i f  Che t r u s t e e  i s  s u p p l i e d  w i t h  i ~ f o r m a c i o u  from v h i c h  l c  may r e a s o n a b l y  
a s c e r t a i n  t h e  cuz~renc f a i r  v a l u e  o f  Che p r o p e r t i e s  comprLsins such 
c r e d i t .  40/  

381 

:391 

I f  t h e  i n f i r m i t y  £n t he  c e r c l f i c a c e  i s  chaC i c  i s  based  upon f a i r  
v a l u e  ac t he  t ime of a c q u i s i c i o n ,  t h e  a l t e r n a t i v e  may be o f f e r e d  o f  
c o u q p l y ~ s v £ c h  t he  "El  Paso" formula  d i s c u s s e d  aC p.  97j sup ra .  

As a rule of  thumb, about  eva pe r  ce~C of  t h e  amount o f  bonds Co be 
ouCscandins  and i s s u e d  has  bee~ c o n s i d e r e d  a c c e p t a b l e .  I f  t h e  i n d e n -  
t u r e  r e q u i r e s  t h e  g i v i n g  o f  c e r t i f i c a t e s  shovin8  f a £ r  v a l u e  as ac t h e  
r ime o f  a c q u i s t C t o n ,  t h i s  a l c e r n a c i v e  shou ld  mac be o f f e r e d .  

40/  IC nay be p o J s t b l t  Co be more specif ic as Co t h i s  a l t e r n a t i v e  pu r suan t  
co t h e  d i s c u s s i o n  of t h e  "El  Paso" formula  aC p. 97,  supra ,  
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The pro~r~sion a: the end of Section 31~(d), requi r ing the independent 
euKinee='s ¢ert~.~ic.tte to cover c8%~s~ propez~ subjected to the l ien  of 
t h e  i n d e n t u r e  s i n c e  t he  c o ~ e n c e m e n t  of  ~he c u r r e n t  c a l e n d a r  y e a r ,  shou ld  
be a p p r o p r i a t e l y  i n s e r t e d  i n  t h e  i n d e n t u r e .  



- 1 . 0 1 ,  - 

S e c t i o n  314~e~ 

R.eclcals as Co Bas is  o f  C e r t i f t c a C e  or  Opinion 

Under c h t s  s u b s e c t i o n ,  e v e r y  c e r t i f i c a t e  o r  o p i n i o n ,  by vhomsoever  

made,  umaC conca~u • so •cemen t  by t h e  p e r s o u  m n k ~ g  t h e  sane  chac he has  

r e a d  clam covenmzc or  c o n d i t i o n  i n  q u e s t i o n ,  and chac £n h i s  op£nion  he 

has  made such exanKnacion  o r  ~nvesC£g•Cton • s  i s  n e c e s s a r y  Co e n a b l e  him 

co e x p r e s s  an i n fo rmed  o p i n i o n  as  co ~d~echer o r  noC such  ~ C  or  con-  

d i C i o n  has  been compl i ed  w i t h ,  c o g e c h e r  w i t h  • b r i e f  scacemenc as co t h e  

n a t u r e  and scope  of  t h e  i n v e s c t s a c i o n ,  and • s c s c a e n c  as  co v h e t h e r  or  

n o t ,  i n  t h e  o p i n i o n  of  such p e r s o n ,  such c o n d i t i o n  o r  covenan t  has  been 
41/ 
~ m m  

compl£ed w£Ch. Th i s  p r o v i s i o n  would appea r  Co be b road  enough co 

c o v e r  c e r c t f t c a t : e s  o r  o p i n i o n s  r e q u i r e d  by t h e  Cerms of  che i n d e n t u r e  i n  

a d d i t i o n  Co Chose r e q u £ r e d  by S e c c t o n  314(c)  and (d) of  t h e  Ac t .  

Quest:ion has  been r a i s e d  as co w'nechar S e c t i o n  3 1 4 ( e )  a p p l i e s  c o  
42/ 

c e r t i f i c a t e s  unde r  S e c t i o n  3 1 4 ( d )  o f  che Ace.  IC i s  a r s u e d  c h a c  Che 

c e r t i f i c a t e s  of  f a i r  v a l u e  a r e  • p a r t  o f  t h e  compl i ance  and no t  w i th  

r e s p e c t  t o  c o m p l i a n c e .  ~ h e r e  t h e  p r o v i s i o n s  of  Secc ion  314(o) a r e  

£ncludmd £n t h e  £ndencure  i n  t h e  s t a t u t o r y  l a n g u a g e ,  no f u r t h e r  c l a r i f i -  

c a t i o n  i s  n e e d e d .  However,  any l anguage  i n s e r t e d  in  Che i n d e n t u r e  

4__1/ 

42__/ 

House Repor t  No. 1016, 76ch Cong. ,  l s c  S e s s i o n ,  p .  54. 
The i n d e n t u r e  may p r o v i d e  chac he  has  " caused  co be made" t h e  
n e c e s s a r y  i nvesC£g•C iou .  

L e t t e r  d a t e d  December 14, 1942, Co Egberc H. Wcaack of  Sh••rman & 
S t e r l i n g .  
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s p e c l f i c a l l y  l l m l C l n g  t he  scope  of  t h l s  s e c t l o n  so as no t  to  i n c l u d e  

S e c t i o n  314(d) c e r t i f i c a t e s  in  i t s  scope would appear  so be improper .  

In  t h i s  c o u n e c t l o n ,  where t h e  S e c t i o n  314(d) c e r t l f i c a c e s  a re  used  as 

an i n s e g r a l  p a ~  o f  t he  a u t h e n s l c a t l o n  and r e l e a s e  p r o v i s i o n s  o f  an 

i n d e n t u r e ,  I t  would a p p e a r  Chat t h e y  do e v i d e n c e  compl iance  w l t h  t h e  

r e q u i r e m e n t s  t h e r e o f ,  i n c l u d i n g  t he  p r o v i s i o n  of  S e c t i o n  314 (d ) (1 )  chac 

the  r e l e a s e  'hail1 no t  i m p a i r  she  s e c u r i t y  under  such i n d e n t u r e  i n  c o n t r a -  

v e n t i o n  of  t h e  p r o v i s i o n s  c h e r e o £ . "  

Ques t ion  has a l s o  been r a i s e d  as to  whe the r  each of  t he  S e c t i o n  

314 (c ) (1 )  and (2) c e r t i f i c a t e s  must s t a t e  chaC a l l  c o n d i t i o n s  p r e c e d e n t  

co t h e  a c t i o n  i n  q u e s t i o n  have been compl ied  wi th  or whe the r  t h e  pe r sons  

making t h e  c e r t i f i c a t e s  may r e s t r i c t  theanselves  co m a t t e r s  w i t h i n  t h e i r  

p a r t i c u l a r  p r o v i n c e s .  T h u s ,  f a c t u a l  c o n d i t i o n s  would be d e s i g n a t e d  fo r  

i n c l u s i o n  i n  the  o £ £ i c e r ' s  c e r t i £ i c a t e  and l e g a l  c o n d i t i o n s  would be 

des i tpuated  f o r  i n c l u s i o n  i n  t h e  o p i n i o n  o£ c o u n s e l .  The p r o v i s i o n s  o£ 

t h e s e  s e c t i o n s  would appear  to  r e q u i r e  g e n e r a l  scateanenci  as to  com- 

p l i a n c e  wish  a l l  c o n d i t i o n s  p r e c e d e n t ,  p a r t i c u l a r l y  i n  t h e  l i g h t  o£ 

Section 314(c) (3) ,  which is  s p e c i f i c a l l y  r e s t r i c t e d  to condi t ions "cam- 

pl iance wi th  which i s  subject to v e r i £ i c a t i o n  by accountants."  Accord- 

i n g l y ,  i t  has  been t h e  p r a c t i c e  to  i n s i s t  upon t he  use  o£ the  g e n e r a l  

language  of S e c t i o n  ] 1 4 ( c ) ( 1 )  and (2) even though a p e c i £ i c  enumera t ion  

of m a t t e r s  co be i n c l u d e d  in  such c e r t i £ i c a t e s  i s  a l s o  p r o v i d e d .  



- 103 - 

However,  In  r e c o g n i t i o n  of  t h e  p r a c t i c a l  p r o b l e :  wh£ch t h i s  c o n s t r u c t i o n  

somet~nea p r e s e n t s ,  no o b j e c t i o n  has  bean made to  t h e  £ n c l u s i o n  of  8 
43/ 

p r o v i s i o n  i n  i n d e n t u r e s  s u b s t a n t i a l l y  as  f o l l o w s : - -  

"Any such c e z ~ i f t c a t e  or  o p i n i o n  of  an o f f i c e r  o r  o f f i c e r s  
o f  t h e  Company may be b a s e d ,  In  so f a r  as  i t  r e l a t e s  t o  l e g a l  
s t u t t e r s ,  upon a c e r t i f i c a t e  o r  op£nton  o f ,  o r  r e p r e s e n t a t £ o n s  
by t c o u n s e l ,  and ,  i n  so f a r  am i t  r e l a t e s  to  m a t t e r s  which  a r e  
subject; to  v e r £ £ £ c a t i ~  by accountants ,  upon a c e r t i £ i c a t e  or  
ape.alan o f ,  o r  r e p r e u n t a C i o n s  by,  an a c c o u n t a n t  o r  a c c o u n t a n t s ,  
unless ~ c h  o f f i c e r  o r  s l i t t e r s  k n o t  t h a t  t h e  c e r t i f i c a t e  o r  
opL~Lon o r  r e p r e s e n t a t i o n s  IrLth r e s p e c t  t o  t h e  m a t t e r s  upon 
which  h i s  c e r t i f i c a t e  o r  o p i n i o n  may be based  as a f o r e s a i d  a r e  
e r r o n e o u s ,  o r ,  t n  t h e  e x e r c i s e  o f  r e a s o n a b l e  c a r e ,  shou ld  have  
known t h a t  t h e  same ware e r r o n e o u s .  Any such c e r t i f i c a t e  o r  
op~J, t on  o f  an a p p r a i s e r  o r  e n s i n e a r  may be ba sed ,  i n  8o f a r  as  
i t  r e l a ~ e 8  to  l e g a l  m a t t e r s ,  upon • c e r t i f i c a t e  or  o p i n i o n  o f ,  
o r  r e p r e s e n t a t i o n s  by,  c o u n s e l ,  and i n  so f a r  as  i t  r e l a t e s  to  
f a c t u a l  m a t t e r s ,  I n f o r m a t i o n  w i t h  r e s p e c t  to  which t s  In  t h e  
p o s s e s s i o n  of  t h e  Company and which  a r e  n o t  s u b j e c t  t o  v e r i f i -  
c a t i o n  by s p p r ~ t s e r s  o r  e n & t n e e r e ,  upon a c e r t i f i c a t e  or  o p i n -  
San o f ,  o r  r e p r e s e n t a t i o n s  by,  an o f f i c e r  o r  o f f i c e r s  o f  t h e  
C ~ p a n y ,  u n l e s s  such a p p r a i s e r  o r  e n g i n e e r  knows t h a c  t h e  
c e r t i f i c a t e  o r  opln!on o r  r e p r e s e n t a t i o n s  w i t h  r e s p e c t  to  t h e  " 
matters  upon which  h i s  c e r t i f i c a t e  o r  o p i n i o n  may be based  as 
a f o r e u £ d  a r e  e r r o n e o u s  o r ,  i n  t he  e x e r c i s e  of  r e a s o n a b l e  c a r e ,  
shou ld  ha~ known t h a t  t h e  stone wore e r r o n e o u s .  Any such 
c e ~ £ f £ c a t e  or  o p i n i o n  of  an a c c o u n t a n t  may be ba sed ,  i n  so f a r  
as  i t  r e l a t e s  to  l e g a l  m a t t e r s ,  upon a c e r t i f i c a t e  o r  o p i n i o n  
o f ,  o r  r e p r e s e n t a t i o n s  by ,  c o u n s e l ,  and i n  so f a r  as  i t  r e l a t e s  
t o  f a c t u a l  m a t t e r s ,  i n fo rma t i on  w i t h  r e s p e c t  t o  which i s  i n  t h e  
p o s s e a s i u n  of  t h e  Company and g h i c h  a r e  n o t  s u b j e c t  t o  v e r i f i c a -  
t i o n  by a c c o u n t a n t s ,  upon a c e r t i f i c a t e  o r  opin£ou o f ,  o r  
r e p r e s e n t a t i o n s  by,  an o f f i c e r  o r  o f f i c e r s  o f  t he  Company, u n l e s s  
such a c c o u n t a n t  knows t h a t  t h e  c e r t i f i c a t e  or  o p i n i o n  o r  r o p r e -  
s e m t a t i o u  w i t h  r e s p e c t  to  t h e  m a t t e r s  upon which h i s  c e r t i f i c a t e  
o r  o p i n i o n  ~ay be based  as  a f o r e s a i d  a r e  e r r o n e o u s  o r ,  I n  t h e  
e x m : c t s e  o f  r e a s o n a b l e  c a r e ,  s h o u l d  have k n o t s  t ha t  the same 
wore ez~:oneous. Any such c e r t i f i c e t e  or  o p i n i o n  of  counsel 

i l l i i  i i i Hi 

43/ The l anguage  quo ted  w i th  r e s p e c t  t o  t h e  knowledge of  e r r o r  in  
t h e  c e r t i f i c a t e s  to  be r e l i e d  upon may be o m i t t e d  on ly  i f  such p ro -  
v i s i o n  i s  - a d s  s u b j e c t  t o  t he  p r o v i s i o n  of  t h e  i n d e n t u r e  r e f l e c t i n g  
$ect icB 314(e) o f  t he  A c t .  
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may be b a s e d ,  in  so f a r  as  i t  r e l a t e s  to  f a c t u a l  m a t t e r s ,  
i n f o r m a t i o n  w i t h  r e s p e c t  t o  which i s  i n  t h e  p o s s e s s i o n  o f  t he  
Company, upon • c e r t i f i c a t e  o r  o p i n i o n  o f ,  o r  r e p r e s e n t a t i o n s  
by,  an o f f i c e r  o r  o f f i c e r s  o f  t h e  Company, and ,  i n  so f a r  as  
i t  r e l a t e s  t o  m a t t e r s  which  a r e  s u b j e c t  to  verification by 
accountants  upon a c e r t i f i c a t e  o r  op in i on  o f ,  or  rep resen ta -  
t i o n s  by,  an a c c o u n t a n t  o r  a c c o u n t a n t s ,  and ,  i n  so f a r  as  i t  
r e l a t e s  Co m a t t e r s  r m q u i r e d  i n  t h i s  I n d e n t u r e  co be c o v e r e d  by 
a c e r t i f i c a t e  o r  o p i n i o n  o f ,  o r  r e p r e s e n t a t i o n s  by ,  an a p p r a i s e r  
o r  e n s i n N r ,  upon t h e  c e r t i f i c a t e  o r  o p i n i o n  o f ,  o r  r e p r e s e n t a -  
t i o n s  by,  such p e r s o n  so a e t l n s ,  u n l e s s  such c o u n s e l  knows c h a t  
t h e  c e r t i f i c a t e  o r  o p i n i o n  o r  r e p r e s e n t a t i o n s  w i t h  r e s p e c t  Co 
t h e  m a t t e r s  upon which  h i s  c e r t i f i c a t e  o r  o p i n i o n  may be b a s e d  
as  a f o r e s a i d  a r e  e r r o n e o u s  o r ,  i n  t h e  e x e r c i s e  of  r e a s o n a b l e  
c a r e ,  shou ld  have  known Chat t h e  s ~ a  were  e r r o n e o u s . "  

Ano the r  v a r i a t i o n  in  such c e r t i f i c a t e s  which i s  no t  q u e s t i o n e d  i s  a 

p r o v i s i o n  t h a t  upon t h e  e x e c u t i o n  and d e l i v e r y  of  c e r t a i n  doc tm~n t s ,  a l l  

c o n d i t i o n s  p r e c e d e n t  w i l l  be compl ied  w i t h .  Such documen t s ,  u s u a l l y  r e -  

f e r r e d  to  i n  t h e  o p i n i o n  of  c o u n s e l ,  c o n s i s t  o f  deeds  and o t h e r  l e g a l  

instruments. 

It is possible, of course, that certificates, however carefully 

p r e p a r e d ,  w i l l  somet imes c o n t a i n  e r r o r s .  There  a p p e a r s  to  be no p r o -  

v i s i o n  o f  t h e . A c t  ~ h i c h  would proiLibic  t h e  c o r r e c t i o n  o f  such e r r o r s  

by the  s u b m i s s i o n  co the  t r u s t e e  of  new amended c e r t i f i c a t e s  or  

op~n ions .  

In  some c a s e s  ( such  as t e l e p h o n e  companies)  no o b j e c t i o n  has  been 

r a f s e d  co p r o v i s i o n s  f o r  the  d e t e r m f n a t i o n  of f a i r  v a l u e  w i t h o u t  p h y s i c a l  

inventory. 
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D e f i c i e n c i e s  

The p r o v i s i o n s  o f  S e c t i c u  314(e)  o f  t h e  Act shou ld  be i n s e r t e d  in  
t h e  i n d e n t u r e  i n  such form t h a t  i t  a p p l i e s  co a l l  c e r t i f i c a t e s  r e q u i r e d  
t o  be f i l e d  w i t h  t h e  t r u s t e e  by t he  term8 of  t h e  i n d e n t u r e .  

The p r o v i s i o n  i n  t h e  i n d e n t u r e  t h a t  c e z ~ i f i c a t e s  o r  op].nions to  be 
d e l i v e r e d  t o  t h e  t r u s t e e  under  t h e  te rms  of  t h e  i n d e n t u r e  us  7 be based  
upon c e r t i f i c a t e s  f u r n i s h e d  by o t h e r  p e r s o n s ,  may c o n f l i c t  w i t h  t h e  r e -  
q u i r e m e n t s  of  S e c t i o n  314(e)  of  t he  Ace.  A c c o r d i n g l y ,  s a i d  p r o v i s i o n  
s h o u l d  be made s u b j e c t  to  t he  p r o v i s i o n  o f  t h e  i n d e n t u r e  c o n t a i n i n g  
S e c t i o n  314(e)  of  t he  Act o r  i t  shou ld  be r e s t r i c t e d  by e x c e p t i n 8  m a t t e r s  
which t h e  p e r s o n  making t h e  c e r t i f i c a t e  knows a re  e r r o n e o u s  o r ,  i n  t h e  
e x e r c i s e  o£ r e a s o n a b l e  c a r e  shou ld  have  known co be e r r o n e o u s .  F u r t h e r -  
more,  such r e l i a n c e  shou ld  be r e s t r i c t e d  t o  m a t t e r s  w i t h i n  t h e  s p e c i a l  
purv iew of  knowledge of  such o t h e r  p e r s o n .  
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$.ectlon n4(f  

P a r t i e s  May P rov ide  f o r  Addicion.al  Evidence  

T h i s  s u b s e c t i o n  makes c l e a r  cha t  S e c t i o n  314 does no t  r e q u i r e  t h a t  

the  i n d e n t u r e  p r o v i d e  t h a t  t he  o b l i g o r  f u r n i s h  to  t h e  i n d e n t u r e  t r u s t e e  

any o t h e r  e v i d e n c e  of  compl i ance ,  but  t h a t  t he  s e c t i o n  does no t  p r e v e n t  

t he  i n c l u s i o n  of  p r o v i s i o n s  f o r  a d d i t i o n a l  e v i d e n c e  i f  t h e  p a r t i e s  so 

a g r e e .  

44/  Bouse Report  No. 1016, 76th  Cong. ,  I sc  S e s s i o n ,  p.  54. 
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S e c t i o n  315 

Dut ies  and R e s p o n s i b l . l i c y  of t h e  T r u s t e e  

Genera l  

The p r o v i s i o n s  of  S e c t i o n  315 (a ) ,  (c)  and (d) of  t he  Act p r e s c r i b e  " 
l /  

t h e  scandards  of  c o n d u c t . c o  be e x e r c i s e d  by t he  I n d e n t u r e  t r u s t e e s .  

Care shou ld  be t aken  co see  chac t h e s e  p r o v i s i o n s  a re  a p p l i c a b l e  co a l l  

t r u s t e e s  a l t h o u g h  they  need noc be h e l d  r e s p o n s i b l e  f o r  t he  a c t s  of  each 
2/ 

o c h e r .  S u b s e c t i o n  (a)  r e l a t e s  Co p r i o r  Co a defaul t ,  s u b s e c t i o n  (c)  

r e l a t e s  Co a f t e r  a d e f a u l t ,  end s u b s e c t i o n  (d) p r o h i b i t s  e x c u l p a t o r y  

p r o v i s i o n s  excep t  as t h e r e i n  s p e c i f i c a l l y  p e r m i t t e d .  IC i s  d e s i r a b l e  

co i n c l u d e  t h e s e  p r o v i s i o n s  a t  one p l a c e  in  t he  i n d e n t u r e  w i t h o u t  t he  

addlClon of ocher m a t t e r s  so chat specific cross-reference can be made 

to chem for the purpose of qualifying other provisions which mighc 
3_/ 

o t h e r w i s e  have a p r o h i b i t e d  e x c u l p a t o r y  e f f e c t  upon the  t r u s t e e .  

m m _ _  m I nn i _ I n 

1j It will be noted that the Act does not prohibit the exculpation of the 
company or persons other than the trustee (except that paying agents 
s h a l l  h o l d  i n  c r u s t  under  S e c t i o n  3 1 7 ( b ) ) .  A c c o r d i n g l y ,  i n d e n t u r e s  
conCinue to  i n c l u d e  broad insnuniCy p r o v i s i o n s  p r o t e c t i n g  s t o c k h o l d e r s ,  
o f f i c e r s  and d i r e c t o r s  of  t h e  o b l i g o r  c o r p o r a t i o n  from any l i a b i l i t y  
under  or  w i th  r e s p e c t  to  the  i n d e n t u r e  s e c u r i t i e s .  Al though such 
p r o v i s i o n s  f r e q u e n t l y  appear  to  f a l l  w i t h i n  the  scope of  S e c t i o n  14 of  
t he  S e c u r i t i e s  Act of  1933, no q u e s t i o n  i s  g e n e r a l l y  r a i s e d  w i t h  r e -  
spec t  t h e r e t o  u n l e s s  such p r o v i s i o n s  shou ld  be r e f l e c t e d  in  t h e  p ro -  
s p e c t u s  when i t  becomes n e c e s s a r y  to  d i s c l o s e  the  l i m i t i n g  e f f e c t  of  
S e c t i o n  14 t h e r e o n .  

2/ C~I '~4odel" Indenture, p. 48, Section 8.20(/,). 

3/ 
m 

Id. ac pp. 20, 21 and 23, Sections 8.02, 8.03 and 8.07. 
For this purpose it is important chat the language of the first part 
of Section 315(d) of the Act be included in the indenture. 
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Under t h e  p r o v i s i o n s  o f  S e c t i o n  318(a) of  the  Act ,  t h e s e  p r o v i s i o n s  

would be c o n t r o l l i n g  i n  t he  case  of  o t h e r  c o n f l i c t i n g  i n d e n t u r e  p r o v i s i o n s  

e x c u l p a t i n g  t h e  t r u s t e e .  However, i t  has  been t h e  p r a c t i c e  i n  examining  

i n d e n t u r e s  t o  seek  to  e l i m i n a t e  or  r e c o n c i l e  a l l  such c o n f l i c t i n g  p r o v i -  

s i o n s .  Generally, it appears that in most provisions exculpating the 

trustee from responsibility, there is some area in which they might 

l a w f u l l y  o p e r a t e  and,  c o n s e q u e n t l y ,  i t  i s  s u f f i c i e n t  i f  t he  i n d e n t u r e  

s t a t e s  t h a t  such p r o v i s i o n s  a r e  s u b j e c t  to  t h e  p r o v i s i o n s  of  t h e  i n d e n -  

t u r e  i n s e r t e d  p u r s u a n t  to  S e c t i o n  3 1 5 ( a ) ,  (c)  and (d) of  t he  Ac t .  How- 

e v e r ,  i n  some c a s e s ,  such as a p r o v i s i o n  g e n e r a l l y  r e l i e v i n g  t h e  t r u s t e e  

from e v e r y t h i n g  e x c e p t  w i l l f u l  m i s c o n d u c t ,  t h i s  method of  c o r r e c t i n g  the  

d e f e c t  i s  i n a d e q u a t e  and t he  p r o v i s i o n  shou ld  be d e l e t e d .  

P r o v i s i o n s  of  i n d e n t u r e s  which i ndemni fy  i n d e n t u r e  t r u s t e e s  from 

" l i a b i l i t i e s "  a re  a l s o  of  p o s s i b l e  e x c u l p a t o r y  e f f e c t  even though the  

i n d e m n i f i c a t i o n  i s  no t  p r o v i d e d  u n t i l  t he  i n d e n t u r e  s e c u r i t i e s  a r e  f u l l y  

p a i d .  I t  has  been c o n s i d e r e d  adequa t e  in  t he  case  of  such i n d e m n i f i c a -  

t i o n  p r o v i s i o n s  i f  t he  words " i n c u r r e d  w i t h o u t  n e g l i g e n c e  or  bad f a i t h "  
4_/ 

were added .  There  appears  to  be no p r o h i b i t i o n  in  t he  Act a g a i n s t  

i i 

4_/ L e t t e r  da t ed  November 19, 1941, to  Cadwalader ,  Wickersham & T a f t ,  and 
"Model" I n d e n t u r e ,  p.  25, S e c t i o n  8 . 1 1 .  
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g i v i n g  t h e  t r u s t e e  a p r i o r  l i e n  f o r  h i s  e x p e n s e s ,  cha rge s  and l i a b i l i t i e s  
5_/ 

i n c u r r e d  wichouc n e g l i g e n c e  o r  bad f a i t h .  

Such i n d e m n i f i c a t i o n  p r o v i s i o n s  s h o u l d  noc be c o n f u s e d  r i c h  i n d e = n i -  

f i c a c i o n s  as  a c o n d i t i o n  p r e c e d e n c  co a c t i o n  by the  Cruscee  ac t h e  

d i r e c t i o n  of  t h e  h o l d e r s  of  a m a J o r i c y  of  o u c s c a n d i n g  i n d e n t u r e  s e c u r i -  
6/ 

t i e ~  which i n d ~ n i f i c a c i o n  i s  p e r m i t t e d  by S e c t i o n  315 (d ) (3 )  of  t h e  AcC. 

A l s o ,  where  i n d e n m i f i c a c i o n  i s  p r o v i d e d  w i t h  r e s p e c t  co che e n c r y  and 

o p e r a t i o n  o f  t h e  mor tgaged  p r o p e r t y  by che c r u s c e e ,  i c  u s u a l l y  se. .~s c lea r  

chac £c r e l a c e s  co o b l i g a t i o n s  co p e r s o n s  o c h e r  than  h o l d e r s  of  i n d e n t u r e  

s e c u r i C i e s  and no such r e s t r i c t i v e  lanEuage  a p p e a r s  n e c e s s a r y  i n  such 
7_/ 

slCuaClonS. 

S J ~ t l a r l y ,  che quesClon has  been r a i s e d  as  co w h e t h e r  a c r u s c e e  i s  

r e q u i r e d  Co expend o r  r i s k  iCs own funds  or  i n c u r  p e r s o n a l  financial 

5/ 
mm 

6/ 
m 

CCH '~qodel" I n d e n t u r e ,  pp.  24 and 25, SecClons 8.11 and 8 .12 ;  and 
House Repor t  No. 1016, 76ch Cong. ,  1so S e s s i o n ,  p.  55, r e  S e c t i o n  
315(c) of t h e  Act. 

Indentures frequently concaln a "boiler place" provision-thaC nocifl- 
c a t i o n  and r e q u e s t  f o r  a c t i o n  on t h e  p a r t  of  t h e  t r u s t e e  by a s e a t e d  
p e r c e n t a g e  of b o n d h o l d e r s ,  and o f f e r  of  indenmicy  a r e  c o n d i t i o n s  
p r e c e d e n t  Co t h e  e x e r c i s e  of che powers and Cruses  o f  t he  i n d e n c u r e .  
IC s h o u l d  be c l e a r  c h e r e i n  chac such m a t t e r s  a r e  c o n d i t i o n s  p r e c e d e n t  
Co a c t i o n  by b o n d h o l d e r s ,  and a r e  noc c o n d i t i o n s  p r e c e d e n t  co a c t i o n  
by che c r u s c e e  i n  d e r o g a t i o n  of  h i s  d u t i e s  unde r  S e c t i o n  315(c)  and 
(d)  o f  t h e  Ace.  

7 /  CCH '~4odel" Ludencure ,  p .  23, S e c t i o n  8 . 0 5 .  
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l i a b i l i t 7  i n  t he  a d m i n i s c r a t i o n  o f  t he  Cruse .  The f o l l o w i n  8 l a n ~ a a e  

was approved by t h e  CoaLtss ion  and has  been f r e q u e n t l y  used  i n  i n d e n t u r e s  
8 /  

m m  

q u a l i f i e d  unde r  t h e  Act :  

"None o f  t h e  p r o v i s i o n s  of  t h i s  i n d e n t u r e  c o n t a i n e d  s h a l l  
r e q u i r e  t h e  t r u s t e e s  or  e i c h e r  o f  them co advance  or  expand 
or  r i s k  t h e i r  own funds  o r  ocher~rise i n c u r  p e r s o n a l  f i n a n -  
c i a l  l i a b i l i t y  i n  t h e  pe r fo rmance  of  any of  Chair  d u c i e e  o r  
i n  ohm e x e r c i s e  o f  any o f  c h a i r  f i s h e s  o r  pove r s  i f  t h e r e  
i s  r e a s o n a b l e  ground f o r  b e l i e v i n  8 t h a t  t h e  repayment  of  
such funds  or  l i a b i l i t y  i s  noc r e a s o n a b l y  a s s u r e d  co i t  by 9/  
t h e  s e c u r i t y  a f f o r d e d  t o  i t  by t h e  terms of  t h i s  i n d e n t u r e .  Tr 

Tt i s  a l s o  cus tomary fo r  i n d e n t u r e s  to  c o n t a i n  p r o v i s i o n s  d e s i s u a t i n  8 

t he  method o f  p r o v i n 8  t h e  ownersh ip  o f  i n d e n t u r e  s e c u r i t i e s  or  of  e x e c u t i n 8  

an i n s t r u m e n t  as such owner f o r  t h e  pu rposes  of  cak in8  Stoup a c t i o n .  How- 

e v e r ,  a p r o v i s i o n  t h a t  such p r o o f  " s h a l l  be c o n c l u s i v e  i n  f a v o r  of  t he  

t r u s t e e "  may be e x c u l p a t o r y  and shou ld  be made s u b j e c t  t o  t he  p r o v i s i o n s  

of  t h e  i n d e n t u r e  c o n t a i n i n 8  S e c t i o n  315(c) and (d) of  t h e  Ac t .  

A p r o v i s i o n  t h a t  t he  t r u s t e e  may ace or  d e c l i n e  to  ac t  "as  i t  

may be a d v i s e d  by counse l  co be a p p r o p r i a t e "  a l s o  appears  Co be ex-  

c u l p a t o r y  and shou ld  be s 4 m i l a r l y  q u a l i f i e d  or  chanaed t o  read  "as  the  

t r u s t e e ,  ba in8  a d v i s e d  by c o u n s e l ,  may deem a p p r o p r i a t e . "  The purpose  

8 /  Cousnission Minute (2d) of  February  13, 1940, re  I n d i a n a  A s s o c i a t e d  
Te lephone  Corp. ,  F i l e  No. 2-4312 ( 2 2 - 6 ) .  

9._/ In some cases  the  £ i n a l  c l a u s e  "by the  s e c u r i t y  a f f o r d e d  co i t  by 
the  te rms of  t h i s  i n d e n t u r e "  i s  o m i t t e d  ~riChouC o b j e c t i o n .  
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of  the  l a t t e r  change in  l ansuage  i s  to  p l a c e  t he  d e t e r m i n a t i o n  of  p rope r  

a c t i o n  w i t h  the  t r u s t e e  who i s  s u b j e c t  to  t h e  s t a n d a r d s  of  conduct  p r e -  

s c r i b e d  by the  Ac t .  In t h i s  c o n n e c t i o n ,  a p r o v i s i o n  t h a t  t he  t r u s t e e  

s h a l l  t ake  such a c t i o n  as i t  " i n  i t s  s o l e  d i s c r e t £ o n "  s h a l l  d e t e r m i n e ,  i s  

no t  u s u a l l y  Crea ted  as e x c u l p a t o r y .  

The s o - c a l l e d  'Model"  i n d e n t u r e  p u b l i s h e d  by Co,~erce  C l e a r i n g  

House c o n t a i n s  a number of  p r o v i s i o n s  which w h i l e  of  p o s s £ b l e  e x c u l -  

p a t o r y  e f f e c t  were r e c o g n i z e d  as no t  v i t h £ n  t he  i n t e n d e d  scope of  t he  

Ac t .  Such a p r o v ~ s l o n  i s  t h a t  t he  t ru s t : ee  assumes no r e s p o n s i b i l l t y  f o r  

t h e  c o r r e c t n e s s  of  t he  r e c i t a l s  of  f a c t  in  the  i n d e n t u r e  or  bonds,  makes 

no r e p r e s e n t a t i o n  as to  t h e  v a l u e  o f ,  t i t l e  t o  or  s e c u r i t y  a f £ o r d e d  by 

t h e  moz~gaged p r o p e r t y ,  and makes no r e p r e s e n t a t i o n  as to  t he  v a l i d £ t y  
10/ 

of  t he  i n d e n t u r e  or  t he  bouds.  However, a t t e m p t s  to  e n l a r g e  t h i s  

p r o v i s i o n  should  be c a r e f u l l y  s c r u t i n i z e d .  

Ocher 'Model"  p r o v i s i o n s  pe rmi t  t h e  t r u s t e e  to  be t h e  owner or  

p l e d g e e  o f  i n d e n t u r e  s e c u r i t i e s  w i th  the  same r i g h t s  he would have i f  

no t  t r u s t e e ,  and to  re ly~  p r i o r  to  d e f a u l t ~  upon a c e r ~ i f i c a t e  by an 

o f f i c e r  o f  t h e  o b l i g o r  as to  m a t t e r s  to  be proved or  e s t a b l i s h e d  b e f o r e  
12/ 

. m m m  

cak ing  or  s u f f e r i n g  any a c t i o n  under  t h e  i n d e n t u r e .  The 'Model"  a l s o  

| l .  i • i | 

10__/ CCH '~4odel" I n d e n t u r e ,  p.  22, S e c t i o n  8 .04 .  

1_~1/ I d .  a t  p .  24, S e c t i o n  8 .09 .  

1.2/ Id .  at p. 29, Section 8.13. 
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per~Lcs t h e  i n s e r t i o n  of a p r o v i s i o n  Co the  e f f e c t  ChaC the  d u t i e s ,  

l i a b i l i t i e s ,  r i g h c s ,  p r i v i l e g e s  and inununic ies  of  t he  t r u s t e e  i n  r e l a -  

C£on Co t h e  h o l d e r s  o5 i n d e n t u r e  s e c u r i t i e s ,  s h a l l  be governed  e x c l u -  
13/ 

. m m m  

s i v e l y  by t h e  laws of  a d e s i g n a t e d  S t a t e .  

S e c t i o n  309(c) o£ t h e  Act r e l i e v e s  t he  t r u s t e e  unde r  a q u a l i f i e d  

i n d e n t u r e  from l i a b i l i t y  f o r  f a i l u r e  o f  t he  £ndencure  to  comply viCh 

the  r e q u i r e m e n t s  of  t he  A c t o r  any r u l e ,  r e K u l a t i o n  o r  o r d e r  t h e r e u n d e r ,  

and S e c t i o n  319(c)  p r o t e c t s  t h e  t r u s c e e  as co aces  done or  oacLcCed in  

good f a i t h  i n  confor~Lcy wiCh any r u l e ,  r e g u l a t i o n  or  o r d e r  of  t h e  

Cousnission even  though l c  I s  t h e r e a f t e r  amended or  r e s c i n d e d  or  d e t e r -  

mined to  be i n v a l i d .  

D e f i c i e n c i e s  

The p r o v t e l o n s  of Che s e c t i o n s  of t he  i n d e n t u r e  which I n c o r p o r a t e  
SecClon 315(c)  and (d) of  t he  Act shou ld  be made a p p l i c a b l e  Co any 
s e p a r a t e  or  c o - C r u s t e e  who may be a p p o i n t e d  t h e r e u n d e r .  

I t  i s  auggested t h a t  t h e  p r o v i s i o n s  of  t he  i n d e n t u r e  p u r p o r t i n g  t o  
c o n t a i n  S e c t i o n  315(c)  and ( d ) o f  t h e  Act be i n c l u d e d  i n  the  i n d e n t u r e  
a t  one p l a c e  w i t h o u t  t he  a d d i t i o n  of o t h e r  m a t t e r s ,  8o t h a t  s p e c i f i c  
c r o s s - r e f e r e n c e  can more a c c u r a t e l y  be made t h e r e t o  f o r  t he  purpose  of  
q u a l i f y i n g  o t h e r  p r o v i s i o n s  of  t he  i n d e n t u r e  which o t h e r w i s e  m/ghC have 
an exculpatory e f f ec t .  

Althoush the first clause of Section 315(d) of the Act is not 
spec i f i ca l l y  required to be in the indenture, i t s  inc lus ion is  suggested 
as a means of  q u a l i f y i n g  o t h e r  p r o v i s i o n s  of  t h e  i n d e n t u r e  which might  b~ 
in  c o n f l i c t  t h e r e w i t h .  

13/ Id. at p. 50, Section 8.23. 
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Ic i s  no ted  chas  t h i s  p r o v i s i o n  of  the  i n d e n c u r e  p r o v i d e s  f o r  she 
payment o f  " l i a b i l i c i e s "  i n c u r r e d  by t h e  t r u s t e e .  Ic  appea r s  chac such 
p r o v i s i o n  may be excu lpaCory  i n  c o n f l i c c  wish  S e c t i o n  315(c)  and (d) of  
t he  AcC. T h i s  may be cured  by the  add iCion  of  t h e  words " i n c u r r e d  w i c h -  
ouC n e g l i g e n c e  or  bad f a i t h . "  

ZC appea r s  chaC the  p r o v i s i o n  ChaC the  t r u s t e e  s h a l l  noc be r e q u i r e d  
to  expend o r  r i s k  h i s  own funds  i n  t h e  a d m i n i s t r a t i o n  of  t he  c ru se  may .be 
excu lpaCory  i n  c o n f l i c t  w i t h  S e c t i o n  315(c)  and (d) o f  t h e  Ace. Th i s  may 
be cured  by che a d d i t i o n  of  t he  words " i f  t h e r e  i s  r e a s o n a b l e  ground f o r  
b e l i e v i n g  t h a t  t he  repayment  of such funds  i,s noC r e a s o n a b l y  a s s u r e d  co 
iC by t h e  s e c u r i t y  a f f o r d e d  co i s  by t h e  c e r e s  o f  c h i s  i n d e n t u r e .  

The p r o v i s i o n c h a c  a d e s i S n a c e d  meChod of  p roo f  of  ownership  o£ 
i n d e n c u r e  s e c u r i t i e s  " s h a l l  be c o n c l u s i v e  i n  f a v o r  o f  t h e  t r u s t e e "  may be 
e x c u l p a t o r y  and shou ld  be made subJecC co t h e  p r o v i s i o n s  of+ che i n d e n t u r e  
c o n c a i n i n 8  S e c t i o n  315(c) and (d) of  che Ac t .  

ZC i s  no t ed  chac t he  tndenCure  p r o v i d e s  thac  n o t i f i c a t i o n  and 
requesC f o r  a c t i o n  on t h e  pa rc  of  she  t r u s t e e  by a s p e c i f i e d  p e r c e n t a g e  
o£ b o n d h o l d e r s ,  and o££s r  o f  indeumtCy co che t r u s t e e  a r e  c o n d i t i o n s  
p recedenc  co t he  e x e r c i s e  o£ che powers and c r u s e s  of  t he  i n d e n t u r e .  Ic  
shou ld  be made c l e a r  t h e r e i n  ChaC such m a t t e r s  a r e  c o n d i t i o n s  p r e c e d e n t  
co acCion by bondho lde r s  and a r e  noc c o n d i t i o n s  p recedenc  so a c t i o n  by 
t h e  t r u s t e e  i n  d e r o g a c i o n  of  i c e  d u t i e s  under  SecCion 315(c)  and (d) o£ 
she Ace. 

The p r o v i s i o n  Chac che t r u s t e e  may cake a c t i o n  or  d e c l i n e  Co arc  
" a s  i t  may be a d v i s e d  by counse l  So be app rop r i aCe"  appea r s  Co be 
e x c u l p a t o r y  i n  c o n f l l c C  w i t h  S e c t i o n  315(c) and (d) of  She ArC. Th i s  
may be cured  by c h a n g i n g  che above-quo ted  p r o v i s i o n  co r ead  "as  the  
t r u s t e e ,  b e i n g  a d v i s e d  by c o u n s e l ,  may deem a p p r o p r i a t e . "  

The provision chat the c~usCee will be under no duty ~d.Ch respect 
Co che record£n8  of  t h e  i n d e n t u r e  o r  t h e  l i e n  a f f o r d e d  t h e r e b y  may be 
e x c u l p a t o r y .  In  t h i s  c o n n e c t i o n ,  r e f e r emce  £s made Co Che duly  of  the  
comp~my in ,  S e c t i o n  314(b) of  t he  Arc Co p r o v i d e  t h e  t r u s t e e  w i t h  e v i d e n c e  
of  such r e c o r d i n g .  A c c o r d i n g l y ,  che p r o v i s i o n  should  be made s u b j e c t  co 
che p r o v i s i o n s  of  t he  i n d e n t u r e  c o n c a i n l n g  SecSion 315(c) and (d) of  she 
ArC. 
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Exemption - Hugo Stlnnes Corporatlonj 7 SEC 622 

HuKo Stinnea CorporaClon. a Maryland corporation, filed an 

application on Form T-3 for qualification of an indenture under whlch 

i t  p roposed  t o  s o l i c i t  a s s e n t s  t o  t h e  e x t e n s i o n  o f  i t s  bonds .  An o r d e r  

was e n t e r e d  f o r a  h e a r i n g  unde r  S e c t i o n s  305(b ) and 307(c)  on t h e  

q u e s t i o n  o£ whe the r  q u a l i f i c a t i o n  o f  t h e  i n d e n t u r e  i n  t he  form subuLttted 
14/ 

e m ~ m  

shou ld  be p e r m i t t e d .  

The i n d e n t u r e  was s e c u r e d  d i r e c t l y  and th rough  whol ly -owned  

American and German s u b s i d i a r i e s  upon German p r o p e r t i e s  and t h e  s h a r e s  

o f  such s u b s i d i a r y  companies .  Due to  German exchange r e s t r i c t i o n s  and 

t he  e f f e c t  of  t h e  war t h e n  i n  p r o ~ e a 8  upon t r a d e  which had p r e v i o u s l y  

8e r r ed  to  p r o v i d e  t h e  company w i t h  t h e  n e c e s s a r y  American d o l l a r s ,  i t  

was n e c e s s a r y  f o r  t he  company to  seek  a s s e n t s  to  an e x t e n s i o n  o f  t h e  

i n d e b t e d n e s s  s ecu red  by such i n d e n t u r e .  

The a p p l i c a t i o n  i n c l u d e d  a r e q u e s t  f o r  exempt ion  from S e c t i o n s  

313(a ) (5 )  and ( 7 ) ;  313(b) (1 )  and 3 1 5 ( a ) ,  (c)  and (d) on the  c l a i m  of  

undue burden .  A p p l i c a n t  c l a imed  t h a t  i t  was undu ly  burdened  t h e r e b y  

b e c a u s e ,  unde r  t he  unusual  c i r c u m s t a n c e s  of  t h i s  c a s e ,  t h e  i n c l u s i o n  

Z__4/ Hear ing  was a l s o  had on a p p l i c a t i o n s  by t he  company under  S e c t i o n  
304(c) and by c e r t a i n  German g u a r a n t o r s  of  t he  n o t e s  i s s u e d  under  
the  i n d e n t u r e ,  under  S e c t i o n  304(d) of  t he  Act ,  f o r  exempt ion  of  
t h e  c o n t r a c t s  of  g u a r a n t e e .  
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of such p r o v i s i o n s  would have r e n d e r e d  Ic impossible to o b t a i n  t h e  

services of a trustee. Practically all of the pledged assets were out- 

side of the counC~7 where access Co news or information about them was 

d i f f i c u l t ,  i f  no t  i m p o s s i b l e ,  Not o n l y  would t h e  t r u s t e e  be unab le  co 

r e p o r t  r e l e a s e s ,  e t c , ,  r i c h  r e s p e c t  co such p r o p e r t i e s  as r e q u i r e d  by 

the  a b o v e - l i s t e d  p r o v i s i o n s  of  S e c t i o n  313, buc t he  t r u s t e e  cou ld  noc 

be cmr t~ tn  Chat i n f o r m a t i o n  s u p p l i e d  by the  i s s u e r  would meet  t h e  

r e q u i r e m e n t s  of  t h e  i n d e n t u r e ,  co p e r m i t  r e l i a n c e  t h e r e o n  under  

S e c t i o n  3 1 5 ( a ) ( 2 ) .  (pp .  633-4) 

The opinion, i n  g r a n t i n s  exempt ion  r i c h  r e s p e c t  Co s a i d  p r o v i s i o n s ,  

s e a t e d  i n  p a : t  as f o l l o w s :  (pp.  634-5) 

'The  t r u s t e e  c l a ims  thaC iC has  a c t e d  and w i l l  c o n t i n u e  
to  ace p r u d e n t l y  and v i c h o u t  n e g l i g e n c e .  I t  i s  n o t ,  h o v e r e r ,  
willln$ co put  i c e  good i n t e n t i o n s  to  che r i s k  of being sec 
f e t c h  i n  i t s  c o n t r a c t .  We c a n n o t ,  i n  v iew of t h e  e x c e p t i o n a l  
c i r c u m s t a n c e s  of  t h i s  c a s e ,  i s n o r e  t h e  p r a c t i c a l  e f f e c t  of  
Che t ~ - u s t e e ' s  a t c i c u d e ,  che n o n a v a t l a b i l i c y  of  + any o t h e r  
t r u s t e e  and t h e  t : p a c c  of  chese  f a c t s  on the  i s s u e r  and t he  
n o t e h o l d e r s .  

'The  r e q u e s t e d  exempt ion  from S e c t i o n s  313 (a ) (5 )  and ( 7 ) ,  
3 1 3 ( b ) ( 1 ) ,  and 315 (a ) ,  (c)  and (d) i s  g r a n c e d .  

'q~e cannot  s t r e s s  coo h e a v i l y  chat  our  decera~tna t ion  co 
g ran t  t he  r e q u e s t e d  exmnpt ions  from p r o v i s i o n s  of  t he  Ace 
a f f e c t i n g  t he  Crus t ee  has  been made because  of  t he  h i g h l y  
e z c s p t i o u a l  c i r c u m s t a n c e s  of  c h i s  c a s e ,  i n c l u d i n s  che o v n e r -  
sh ip  of  a s s e t s  i n  a f o r e i g n  coun t ry  a t  war,  and chat  our  
~ : a ~ t  of  exempt ion  has  been p a r t i c u l a r l y  c o n d i t i o n e d  on t he  
e x i s t e n c e  of  t h e s e  c i r c u m s t a n c e s .  Our d e c i s i o n  shou ld ,  
t h e r e f o r e ,  noc be r e g a r d e d  as hav ing  any g e n e r a l  a p p l i c a C i o n  
as a p r e c e d e n t .  I t  i s ,  i n  no s e n s e ,  Co be Oaken as an i n d i -  
c a t i o n  of  w i l l i n g n e s s  co perucLc a r b i t r a r y  boycocCs of  t h e  AcC 
by c o r p o r a t e  t r u s t e e s  t o  w r i t e  t h e  Ace o f f  t he  books i n  cases  
f a l l i n g  under  S e c t i o n  30A(c ) . "  
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Section 315~a) 

Duties P r i o r  Co Default  

Para&ra~h (1) makes c l e a r  c h a t ,  p r i o r  co d e f a u l t ,  t h e  t r u s t e e  i s  

Co be l i a b l e  f o r  t h e  pe r fo rmance  o£ o n l y  such d u t i e s  as a r e  s p e c i £ i c a l l y  
1_5/ 

seC ouC i n  t h e  i n d e n t u r e .  IC i s  c u s t o u a r y  t o  add Chac p r i o r  t o  

de f au l% no i n ,  l i e d  covenan t s  oF obl£&ac£ons s h a l l  be r e a d  £nCo t h e  

i n d e n t u r e  as~LnsC t h e  t r u s t e e  vhose  d u t i e s  s h a l l  be de t e r~Lned  mole ly  
16/ 

I m m m  

by t h e  e x p r e s s  p r o v i s i o n s  o£ t h e  i n d e n t u r e .  1c I s  a l s o  c o n t e m p l a t e d  

ChaC th e  i n d e n t u r e  may p r o v i d e  thaC p r i o r  co d e £ a u l c ,  t h e  t r u s t e e  i s  

under  no s p e c i £ i c  du ty  co e x e r c i s e  any unusua l  r e m e d i e s  o r  powers v h i c h  
17/ 

may be i n c l u d e d  i n  t h e  i n d e n t u r e .  

Pa~asraph (2) pez~LCs t h e  ~ n c l u a i o n  of  p r o v i s i o n s  auchor i~Lns  t h e  

t r u s t e e  co r e l y  upon c e r c i £ i c a C e s  o r  o p i n i o n s  con£ormLng Co . the  r e q u i r e -  

merits o£ t h e  i n d e n t u r e ,  buC the  t r u s t e e  must examine them Co deCeradne • 
18/ 

v h e t h e r  t h e y  do conform.  Th i s  p r o v * s t o n  i s  a l s o  o p e r a t i v e  on ly  

b e f o r e  d e f a u l t  and t he  vords  " i n  the  absence  of  bad fa£ch"  shou ld  be 
19/ 

m m m m e  

i n c l u d e d  i n  accordance  w i t h  t h e  l a n g u a s e  of  t h e  s t a t u t e .  The 

161 

17/ 

1!/ 

House Report No. 1016, 76Ch Cong., 1st Session, p. 55. Seep a lso,  
i d .  aC p. 31. 

C~ '~odel"  Indenture, p. 21, Section 8 .03(a) .  

Td. aC p. 21, note * 
For e f f e c t  of such e x c u l p a t i o n ,  see  Prudence Bonds Corp. v ,  SCats 

Sereet Trust Co., 202 F. 2d 555. 

House Report No. 1016, 76Ch ConS. , 1st Session, p. $5. 

C~ '~odel "  Indenture, p. 28, Section 8.13. 
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requirement  chac the cruscee  examine the  c e r t i f i c a t e  co determine whether 

iC conforms Co the  requ i rements  of the  i n d e n t u r e ,  i s  o f t e n  i n s e r t e d  e l s e -  
20/ 

~ m m  

vhore Lu the  I n d e n t u r e .  The lansuage of ch i s  s e c t i o n  i J . a p p a r e n c l y  
° 

broad enoush to  cover  c e r t i f i c a t e s  beyond Chose r equ i r ed  by Sacctou 314(c) 
21/ 

and (d) of  the  Act.  However, the  l ~ e  of  Sec t ion  315(a)(2)  s h o u l d  

noC be expanded co permit  r e l i a n c e  be fo re  de fau l c  upon such a d d i t i o n a l  

documents as "sCaCemenCs, repor ts ,  orders or ocher instrt tments" a s  i 8  
22/ 

m m m  

sometimes a t tempted t he r eunde r .  

ParaEraphs (1) and (2) of  Sec t ion  315(a) a re  both excep t ions  co the 

scandazds p r e s c r i b e d  by Sec t ion  315(d) and, presumably,  i n  a l l  r e s p e c t s  

not  o therwise  ezcepced,  the  t r u s t e e  muse ace wi thout  n e g l t s e n c e  or w i l l f u l  

mijconducc both be fo re  and a f t e r  d e f a u l t .  

No o b j e c t i o n  i s  r a i s e d  co the a d d i t i o n  of  language in  the inden tu re  

makin8 Che p r o v i s i o n s  of Sec t ion  315(a) a p p l i c a b l e  a f t e r  the  cur ing  o£ 
23/ 

m m m m  

a l l  d e £ a u l C s w h i c h m a y  have occur red .  

Def ic iencies 

A p r o v i s i o n  chac che t r u s t e e  may r e l y  upon c e r t a i n  c e r c i £ t c a c e s  
should be l i m i t e d  Co p r i o r  co defaulC and in  the  absence of  bad f a i t h  24../, 
i n  accordance with Sec t ion  315(a)(2)  of  the Ace. 

21__/ 

221 

23/ 

24/ 

i i m l  

Zd. at p. 21, Sectio~ 8.02. 

House Reporc No. 1016, 76th Cong., 1st Session, p. 30. 

Cf. Cat '~odel "  Indenture, p. 23, Section 8.07(1) .  

Id .  aC pp. 20-21, Seccions 8.02 and 8.03. 

See, hc~ever,£d, ac p. 28, Seccion 8.13. 
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The words " s t a t emau t s~  r e p o r t s ,  o r d e r s  or  oche r  i n s t rumenCs"  shou ld  
be d e l e t e d  from t h e  p r o v i s i o n  of  t h e  i n d e n t u r e  p u r p o r t i n g  to  conform to  
Section 315(a)(2) of the Act .  

• A prowJ.siou shou ld  be Lnset'Ced i n  t h e  i n d e n t u r e  r e q u i r i n 8  t h e  
t r u s t e e  t o  exam/=e c e r ~ £ £ i c a t o s  on ~ i c h  be r e l i e s  p r i o r  t o  d e f a u l t ,  f o r  
t h e  purpose  o f  decerminLu8 w h e t h e r  t h e y  conform ~o t h e  r e q u i z l m e n t s  of  
the indenture, in  accordance ~rlth Section 315(a)(2) of :he Act. 
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Sect ion 315(b) 

Not ice  o f  De fau l t s  
m 

The i n d e n t u r e  must c o n t a i n  p r o v i s i o n s  r e q u i r i n g  t h e  t r u s t e e  co g £ v e  

Co the  ~ n d h o l d e r s  n o t i c e  of  ~ o w n  d e f a u l t s  under  t he  ~ d ~ t u r e  w i t h i n  

n i n e t y  days  a f t e r  t h e y  occu r .  But t h e  i n d e n t u r e  may p r o v i d e  Chat ,  excep t  

i n  t h e  c a s e  o f  d e f a u l t s  as  co p r i n c i p a l  or  i n t e r e s t  or  s i n k i n g  fund or  

purch.as e fun  d £nsCa.llmenCs, t he  t r u s t e e  s h a l l  be p r o t e c t e d  i n  w i t h h o l d i n g  

n o t i c e  8o lontt  as ~t  d e t e r m i n e s  t hac  cou r se  to  b e  i n  ehe L u t e r e s m  of  t he  

b o n d h o l d e r s ,  such d e t e r m i n a t i o n  must be made i n  good f a i t h ,  by t he  board 

of  d i r e c t o r s ,  o :  e x e c u t i v e  commi t t ee ,  or  a c r u s t  commit tee  composed of  
. . . . . . . . . . . . . . . . . .  25/ 
d i r e c t o r s  o= respons ib le  o f f i c e r s  o f  the t r u s t e e .  

The a p p a r e n t  purpose  of  t h i s  p r o v i s i o n  i s  Co gec i n f o r m a t i o n  as  to  

a d e f a u l t  i n  t he  bands of  a l l  i n d e n t u r e  l e c u r i t y  h o l d e r s  (and no t  on ly  
~: . . . . . . . . . . .  261 

m m m  

t he  c l a s s  a f f e c t e d  or  a s s e n t e r s  co a p l a n  of r e f u n d i n g )  w i t h i n  n i n e t y  
, ,  . .  . '  

days  a f t e r  t h e  d e f a u l t  so thac  t hey  may ac t  s e a s o n a b l y  i n  p r o t e c t i n g  

t h e i r  i n t e r e s t s .  Any e n c r o a ~ c  upon t h i s  p e r i o d  of  n i n e t y  days  shou ld  

m I m IN  I III m m  

25__/ House Repor t  No. 1016, 76ch Cong. ,  l sC S e s s i o n ,  p .  55. See,  a l s o ,  
£d.  ac p .  30. 

I n  t he  M a t t e r  of  Hugo SCinnes Corp . ,  7 SEt,  622, 637. 26/ 

27/ L e t t e r  da t ed  October  25,  1945, Co Egber t  H. Womack, $hearman & 
S t e r l i n g  & W r i g h t ,  r e  Ce lanese  C o r p o r a t i o n  of America,  F i l e  No. 
2-5935 (22 -466 ) .  



- 1 2 0  - 

t h e r e f o r e  be r e s i s t e d .  Thus,  t h e  p r o v i s i o n  shou ld  noC be so worded thac  

t he  n i n e t y  days w i l l  run from r.he dace  when t h e  t r u s t e e  l e a r n s  o f  t h e  

d e f a u l t  i n s t e a d  of from t h e  o c c u r r e n c e  of  t h e  d e f a u l t  as p r o v i d e d  by t he  

s t a t u t e .  Presumably ,  n o t i c e s  of  d e f a u l t s  coming co t h e  a t t e n t i o n  of  t h e  

t r u s t e e  a f t e r  such n i n e t y  days  haws e l a p s e d  shou ld  be s e n t  t o  ~ondho lde r s  
28/ 

prompt ly  t h e r e a f t e r .  

S u b s e c t i o n s  (a)  and (c)  o f  S e c t i o n  315 of  t h e  Act r e f e r  Co s d e f a u l t  

"as  such te rm i s  d e f i n e d  in  t h e  i n d e n t u r e , "  whereas  s u b s e c t i o n  (b) r e f e r s  

to  " n o t i c e  of  a l l  d e f a u l t s "  w i t h o u t  such l i m i t a t i o n .  In  o r d e r  co g i v e  

meaning t o  t h i s  d i f f e r e n c e  i n  l a n g u a g e ,  I t  was f e l t  t h a t  S e c t i o n  315(b) 

of  t h e  Act was i n t e n d e d  to  r e q u i r e  n o t i c e  o f  a l l  known d e f a u l t s  unde r  t he  

i n d e n t u r e  r e g a r d l e s s  of  p e r i o d s  of  g r a c e  s p e c i f i e d  i n  t h e  u s u a l  d e f i n i -  
29/ 

t i o n s  of e v e n t s  of  d e f a u l t  i n  i n d e n t u r e s .  A c c o r d i n g l y ,  i n d e n t u r e  

p r o v i s i o n s  i n c o r p o r a t i n g  S e c t i o n  315(b) of t h e  Act shou ld  r e c i t e  thaC the  

term " d e f a u l t "  as used  t h e r e i n  i s  e x c l u s i v e  o f  p e r i o d s  of  g r a c e ,  i f  any,  

p r o v i d e d  by t h e  d e f i n i t i o n  o f e v e n t s  of  d e f a u l t  i n  the  i n d e n t u r e .  In  

281 

29/ 

J I m l  I "  

No o b j e c t i o n  was r a i s e d  to  a p r o w t s l o u  cha t  n o t i c e s  of  d e f a u l ~ s  
coming to  the  a t t e n t i o n  of  t h e  t r u s t e e  beyond t he  p e r i o d  o f  n i n e t y  
days p r e s c r i b e d  by t he  s t a t u t e  w i l l  be g i v e n  " a t  t h e  e a r l i e s t  
p r a c t i c a b l e  d a t e  w l t h l n  30 days a f t e r  such d e f a u l t  s h a l l  be known 
co the  t r u s t e e . "  See Oklahoma Gas & E l e c t r i c  Co. ,  F i l e  No. 
2-5566 (22 -372) .  

L e t t e r  d a t e d  November 27, 1945, to  Egber t  H. Woeutck, Shearman & 
Sterling & Wright. 
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t h i s  counecc ion ,  cbe q u e s c i o u  was r a i s e d  vbether the  p e r i o d  du r ing  v h i c h  

Cbe c ru scee  may s i v a  n o t i c e  co the  o b l i g o r  f o r  the  purpose of  r i p e u i n $  a 

b r e a c h  of  covenan t  i n t o  an e v e n t  of  d e f a u l t ,  i s  such a p e r i o d  of  g race .  

The C ~ i s s i o n  ag reed  r i c h  the  s c u f f ' s  p o s i t i o n  chac S e c t i o n  315Cb) of  

the  Ace yam inCmuded Co S a c  i n f o r a s C i o u  i n t o  che hands of  indenCure 

s e c u r i t y  h o l d e r s  w i t h i n  n i n e t y  days a f t e r  any b r e a c h  or  f a i l u r e  by the  

o b l ~ s o r  co comply w i t h  the  r e q u i r e m e n t s  of  Che i n d e u c u r e  and char  such 
3O/ 

p e r i o d  shou ld  C h e r e f o r e  be e x c l u d e d .  In  c h i s  c o n n e c t i o n ,  i c  was fmlc 

thaC the  r i g h t  a c c o r d e d  co the  t r u s t e e  Co w i t h h o l d  such n o t i c e  was an 

adequa te  proCecC£ou a s a i n s c  the  g i v i n g  of  uoCice o f  8 b reach  of  covenan t  

Waich may n e v e r  r i p e n  i n t o  an e v e n t  of  d e f a u l t .  Fu r the rmore ,  no obJecCioa  

£s r a i s e d  co a m o d i f i c a t i o n  of  S e c t i o n  31.5(b) of  the  Act as i n c o r p o r a t e d  

i n  an i n d e n t u r e  so as Co proh£biC the  t r u s t e e  f r o u  gl.ving such n o t i c e  

d u r i n g  the  f i r s C  sinCy days o f  Cbe u i n e c y  days f o l l o w i n g  che b r e a c h .  

Soma d i sCiucc~on ,  hcmever ,  has been p e r m i t t e d  w i t h  r e s p e c t  Co an 

e v e n t  of  d e f a u l t  vbAch i s  uoC a b reach  of  covenan t  and wich r e s p e c t  co 

which C /m may be r e g a r d e d  as  an e s x n c i a l  eleumnC of  the  d e f a u l t .  Thus, 

i n  Che case  of  a d e f a u l t  a r i s i n g  from Ohm facC ChaC a Judgment a g a i n s t  

Locr~tr dared October 28, 1946, Co Leroy A. Wi lson,  v i c e - p r e s i d e n t ,  
American Telephone and Telegraph CclpanT, F i l e  No. 2-6782 (22 -583 ) ,  
pursuanc  Co Coamis s ion  H i u u t a  o f  Chm ~ m 8  dace .  
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the  o b l l g o r  i s  u n u e i s f i e d  f o r  sixCy gays,  the  pe r iod  of  e ix~r  days has 

noC been resa~ded as a p a r i o d  of  Srace so as co czuse eke n i n e t y  days 

r e f e r r e d  Co in  the  Ace co run from the  dace Chac Judsment i s  encored .  

ZC seems c l e a r  chat  Sec t ion  325(b) vas in t ended  to  p l ace  a due7 of  

:eporc~.ul d e f a u l t s  upon a l l  t r u s t e e s  under  the  indencuz~J and ~ r e  t h e r e  

i s  8 p r o v i s i o n  fo r  an a d d t t t o n ~  o :  co-C~umceet t t  should be - - d e  s p e c i f i -  

c ~ Z y  app1J.cmb],e to  h~n. Ac the same t ime,  I t  would appee= Co be i n -  

a p p r o p r i a t e  Co permi t  such t=us t ee  co re l y  upon 8 dmter~Lnac£on madeby  

the  board of  d i r e c t o r s  or  an a p p r o p r i a c ,  committee of  anocher  t r u s t e e  

cha t  noCice should,  i n  a ~Lvem case ,  be v i c h h e l d .  AccordLui2ye eke 

p r o v i s i o n  o f  ohm i n d e n t u r e  l n c o r p o r s c i n s  Sec t ion  315(b) of  the  Act should 

p rov ide  chat  such an add tCtona l  c o r p o r a t e  c ruscee  r i l l  make the  dmceru~Lna- 

c ion  co viChhold n o t i c e  of  d e f a u l t  th roush  i t s  cmu b o ~ d  or a p p r o p r i a t e  

committee and chat  an ~ d l v i d u a Z  cz~scee r i l l  make such dece=m£natton 

fo r  h imse2f .  

For che purposes  of  c h i s  . subsect ion and Sec t ion  3aS(d)(2)  of  the 
2 /  

AcC, iC i s . c u s t o m a r y  Co i nc lude  a d e f i n i t i o n  of  " respons ib~o o f f i c e r . "  

A c~p ica l  d e f i n i t i o n  of  the term f o l l o v s :  

'She term 'responsible o f f i c e r  or o f f i ce rs '  of ohm 
C~usCae vhene~re: used in  chin  i nden tu r e  sha21 morns 
and inc lude  the  p r e s i d e n t s  any v i c e  prssLdenCm the  
socz,sta.-y. the  creasuz,ez,, and t z~s t  of f icsz ,  of  
SlStSCant CZ'dlt OJ!:~:LP.IZ'. and any Off~.Ctiz, OZ, 8SS:LStanC 
off icez,  of ohm t z ' u s t u  cus tonaz , i ly  pez,forncLni fu se -  
c ions  st~Llaz, Co chose pea,formed by oh,  foz , sso in l  
lnd iv iduaZa  or  co vhon any corpoz,aca c ru s t  ~cc sz ,  I s  
refsz,z,ed because of h is knowladse of,  and fant%isz,iCy 
viChp S plrCi~] , lZ '  l u b J e c t , "  

| m l  i 

3.~1/ C~4 '~4odeL" Z n d e ~ c u r e , p .  16, no t s  *~, and p. 22, noes *.  
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Deficiencies 

IC shou ld  be made c l e a r  cha t  t he  p e r i o d  of  n i n e t y  days ,  v £ t h i n  
which t h e  tz~sCee  i s  r e q u i r e d ,  by S e c t i o n  315(b) of  t he  Act ,  Co g i v e  
n o t i c e s  o f  d e f a u l t s  co h o l d e r s  of  i n d e n t u r e  s e c u r i t i e s ,  will beg in  co 
run  upon Chm occuz~ence  of  a d e f a u l t  and no t  from the  d a t e r  hen the  
t r u s t e e  l e a r n s  o f  t h e  d e f a u l t .  

The term " d e f a u l t , "  as  c o n t a i n e d  i n  suhoecCion8 (a)  and (c)  of  
S e c t i o n  315 of  t h e  Ac t ,  i s  q u ~ t f t e d  bY t h e  p h r a s e  " ( a s  such term i s  
d e f i n e d  i n  such i n d e n t u r e ) "  buC no such q u a l i f i c a t i o n  i s  c o n t ~ n e d  r i c h  
r e f e r e n c e  Co " d e f a u l t "  as  used  i n  s u b s e c t i o n  (b) of  S e c t i o n  315. Accord-  
i n g l y ,  S e c t i o n  315(b) of  t he  Act i s  i n t e r p r e t e d  Co r e l a t e  t o  ' * d e f a u l t s "  
e x c l u s i v e  of  any p e r i o d s  o f  g r a c e  p r o v i d e d  i n  t h e  i n d e n t u r e  and a p r o s  
v i s i o n  to  t h a t  e f f e c t  shou ld  be i n c l u d e d  t h e r e i n .  

I t  s hou ld  be made c l e a r  cha t  the  p e r i o d  of  eixC7 dsy8 d u r i n g  which 
t h e  t r u s t e e  i s  no t  to  g i v e  n o t i c e  of  d e f a u l t s  i s  i n c l u d e d  v i c h i n  t he  
nLuecy days  r e f e r r e d  to  i n  S e c t i o n  315(b) of  t h e  Act .  

The p r o v i s i o n s  of  s e c t i o n  315(b) o f  t h e  Act as  i n c o r p o r a t e d  in  t he  
i n d e n t u r e  shou ld  r e l a t e  Co any s e p a r a t e  or  coocruacee  p r o v i d e d  f o r  
t h e r e i n .  

The d e t e r m i ~ t t i o u  by a s e p a r a t e  or  c o - t r u s t e e  t o  w i t l ~ o l d  n o t i c e  
of  • d e f a u l t  under  S e c t i o n  31S(d) of  t h e  Act shou ld ,  £f  a c o r p o r a t i o n ,  
be made by i t 8  ova board  or  a p p r o p r i a t e  c o u n i t C s e  and shou ld ,  i f  an 
i n d i v i d u a l ,  be made by h i m s e l f .  
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S e c t i o n  315(c)  

D u t i e s  o f  t he  T r u s t e e  i n  C a N  of  Default .  

In  ease  o f  d e f a u l t ,  t h e  i n d e n t u r e  t e s t  impose upon t h e  t r u s t e e  t he  

du ty  of a c t i n g  • s  a p r u d e n t  u a n w o u l d  a c t  under  t he  c i r c u m s t a n c e s  i n  t h e  

conduct  o f  h i e  own a f f a i r s .  The s t a n d a r d  p r o v i d e d  f o r  i s  s u b s t a n t i a l l y  

t he  same • s  t h a t  which  i s  a p p l i c a b l e  i n  t h e  f i e l d  of  p e r s o n a l  t r u s t s .  

Under th£s prowts£on • t r u s t e e  w i l l  no l o n g e r  be • b i n  to  demand n o t i c e  

of  d e f a u l t ,  demand f o r  a c t i o n ,  and i n d e m n i t y  from t h e  bondholdmrs • J  • 

c o n d i t i o n  p r e c e d e n t  to  p e r f o r m i n  s i t s  o b l i g a t i o n s  under  t h e  i n d e n t u r e .  

BuC t h e r e  i s  n o t h i n g  i n  t h e  Act t o  p r e v e n t  t h e  i n c l u s i o n  of  t h e  cus tomary  

p r o v i s i o n  g i v i n g  t h e  t r u s t e e  a p r £ o r  l i e n ,  upon the  mor tgaged  or  p l edged  

p r o p e r t y  o r  t he  p roceeds  o f  s u i t ,  f o r  l o s  compensa t ion  and expense s  i n  
32/ 

c o n n e c t i o n  w i t h  e n f o r c e m e n t .  I n d e n t u r e s  c u s t o m a r i l y  conca /n  such 
33--/ 

p r o v i s i o n s .  

Some v a r i a t i o n  from the  s t a t u t o r y  l a n g u a g e ,  by r e s t r i c t i n g  t he  

a p p l i c a t i o n  o f  t h i s  s u b s e c t i o n  to  t h e  e x i s t e n c e  of  a d e f a u l t  *'which has  
34-/ 

noC been cured," i s  permitted. I t  i s ,  also, sometimes provided that 
35/ 

s d e f a u l t  s h a l l  be deemed to  be cured  when wa ived .  A d i s c u s s i o n  of 

32--/ House Repor t  No. 1016, 76th Cong., l e t  S e s s i o n ,  p .  55. See,  a l s o ,  
i d .  aC pp.  32-33 .  

33/ C ~  '~4odel" I n d e n t u r e ,  pp. 24, 25 and 45, S e c t i o n s  8 .11 ,  8 .12  and 
8.19. 

3._44/ I d .  aC p .  21, S e c t i o n  8 .02 .  

35/ Indenture of Houston Light & Power Co., Flle No. 2-8002 (22-894). 
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t he  t r e a t m e n t  of  e x c u l p a t o r y  i n d e n t u r e  p r o v i s i o n s  i s  c o n t a i n e d  h e r e i n  ac 
36_/ 

t h e  b e g i n n i n g  of  S e c t i o n  315. 

I n d e n t u r e  p r o v i s i o n s  have sometimes been  so ph ra sed  t h a t  t h e  

t r u s t e e  may be c a l l e d  upon by the  o b l i g e r  co Cake ce rCa tu  p r e s c r i b e d  

a c t i o n  so l o n e  as  t h e  t r u s t e e  does  no t  know of  a d e f a u l t .  Such s p r o -  

v i s i o n  appea r s  co be i n c o n s i s t e n t  w i t h  S e c t i o n  315(c) o f  t h e  Act which 

p l a c e s  a h~she r  r aspona ib£1 tC7  upon t he  t r u s t e e  a f t e r  t h e  o c c u r r e n c e  of  

a default, aa d e f i n e d  in t h e  i n d e n t u r e ,  i r r e s p e c t i v e  of  w h e t h e r  t h e  

t r u s t e e  knows o f  i c e  e x i s t e n c e .  F u r t h e r m o r e ,  l c  .stems c l e a r  Chat t he  

absence  o f  a d e f a u l t  ( r a t h e r  chart t he  absence  o f  knowledge of  a d e f a u l t )  

i s  t h e  i n t e n d e d  c o n d i t i o n  p r e c e d e n t  and t h e  r e q u i r e m e n t  f o r  knowledge o f  
3 7 /  -. 

t he  defanlC shou ld  be d e l e t e d .  O b j e c t i o n  co Ch£8 a c t i o n  i s  somaC£mms 

made upon t h e  ground chac l c  p l a c e s  upon t he  t r u s t e e  t h e  u n r u g o n a b l m  

burden o f  always knowing w h e t h e r  a d e f a u l t  e x i s t s ,  f lmmver ,  i n  v iew of  

~he d e f i n i t i o n s  of  d e f a u l t  u s u a l l y  con ta£nad  i n  i n d e n t u r e s ,  i n c l u d i n g  

t h e  r e q u i r e m e n t  f o r  n o t i c e  t o  r i p e n  a b reach  of  covenant  i n C o a  d e f a u l t ,  

i t  teem8 u n l i k e l y  t h a t  a d e f a u l t  would e x i s t  w i t h o u t  be ing  known to  the  

CruSte@. 

36/ See po 107, e t  e a q . ,  supra. 

Making such a provision "subject to" the provision of the indenture 
c o n t a i n i n g  S e c t i o n  315(c) of  t he  Act would noc remgdy t h e  d e f e c t .  
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This  s e c t i o n  r e l a t e s  to  t he  e x e r c i s e  o f  " r i g h t s  and powers v e s t e d  

i n  i t  by such i n d e n t u r e . "  Such lanEuage may be broad enough to  i n c l u d e  

i m p l i e d  r i g h t s  and powers a r i s i n g  from the  p o s i t i o n  of  t r u s t  c r a a t e d  by 
38/ 

t he  i n d e n t u r e .  

In  v iew of  t h e  absence  o f  any r e s t r i c t i o n ,  i n  r e l a t i o n  t o  t h e  

e x i s t e n c e  of  a d e f a u l t ,  upon the  scope of t h e  p r o v i s i o n s  of  S e c t i o n  

315(d) (2) and (3) of  t he  Act :  i t  would appea r  Chat such p r o v i s i o n s  may 

be r e s a r d e d  as e x c e p t i o n s  to  t h e  " p r u d e n t  man" s t a n d a r d  of  S e c t i o n  

315(c) of che Act .  

, ,~flc. tonc~ 

S ince  t he  c o n d i t i o n  p r e c e d e n t  co a c t i o n  by t h e  t r u s t e e  unde r  t h i s  
p r o v i s i o n  o f  t h e  i n d e n ~ u r e  i s  Che n o n e x i s t e n c e  o f  a d e f a u l t  r a t h e r  than  
t h e  absence  of  knowledge of  a d e f a u l t  on t he  p a r t  of  t h e  t r u s t e e  and 
s i n c e  che r e s p o n s i b i l i t y  of  ~he CrusCee under  S e c t i o n  315(c)  o f  t he  Ace 
i s  e f f e c c i v e  upon t h e  o c c u r r e n c e  o f  a d e f a u l t  as d e f i n e d  i n  t h e  i n d e n t u r e ,  
t h e  l a n E u a ~  "known co t h e  t r u s t e e "  appea r s  co be i n c o n s i s t e n t  t h e r e w i t h  
and shou ld  be d e l e t e d .  

381 Cf. C~l "Model" I n d e n t u r e ,  p .  21, S e c t i o n  8 . 0 3 ( a ) ,  r e  Secc lon  315 (a ) (1 )  
of the  Act .  
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Section 315(d) 

Reapons ib i l iC~  of che Trus tee  

Th is  s u b s e c t i o n  p r o h i b i t s  the  i n c l u s i o n  i n  the  i n d e n t u r e  of  p r o v i s i o n s  

r e l i e v i n s  r~he t rus tee  from l iab i l i ty  fo r  i ce  ovn n e g l l s e n t  acc ion  or f a i l -  

ure  Co ace .  or  fo r  i c e  own v i l l f u l  m£sconducC. Inc luded  in  c h i s  p r o h i b i t i o n ,  

of  course ,  a re  p r o v i s i o n s  r e l i e v £ n s  t he  t r u s t e e  from l i a b i l i t y  f o r  the  

n e g l i g e n c e  of i ce  employees,  except  Co che extent  thac such p r o v i s i o n s  a re  
39/ 

~ a m m  

p e r m i t t e d  by paragraph (2) o£ the  subsecc ion .  

Although t h i s  p r o v i s i o n  i s  s t a t e d  i n  a n e g a t i v e  form, I t  i s  a d v i s a b l e  

to  i n c o r p o r a t e  I t  i n  the  Lude~ture fo r  the  purpose of q u a l i £ y i n 8  o the r  
40/ 

m a m a  

i nden tu re  p r o v i s i o n s  of p o s s i b l e  exculpacory  e£ fecc .  A d i s c u s s i o n  o£ 

the  treat:aerie of e x c u l p a t o r y  i n d e n t u r e  p r o v i s i o n s  i s  con ta ined  h e r e i n  a t  
4_1/ 

the  beg£nnin8 of Sec t ion  315. 

The p r o h i b i t i o n  o£ excu lpa to ry  c l a u s e s  i s  s u b j e c t ,  however, to  t h r ee  
42/ 

m s m ~  

important  qualifications: 

3 9 /  
e m m  

g 

/,1/ 
~mm 

42/ 

House Report No. 1016 ,  76th Cong., lsC Sess ion ,  p.  55. See, a l s o ,  
l d .  a t  p .  33. 

CCH '~ lodel" lndencure ,  p. 21, Sect ion 8.03 .  

See p. 107, eC seq.,  supra. 

These q u a l i f i c a t i o n s  a re  pe rmis s ive  and a c c o r d i n g l y ,  may be omi t ted  
or  r e s t r i c t e d .  
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Paragraph  (1) p e t i t e s  t h e  i n c l u s i o n  i n  t he  i n d a n c u r e  of  t h e  p r o v i s i o n s  
43_/. 

a u t h o r i z e d  by p a r a g r a p h s  ( l )  and (2) o f  s u b s e c t i o n  (a)  of  t h i s  s e c t i o n .  

Pa ragraph  (2) makes s p e c i a l  p r o v i s i o n  w i t h  r e s p e c t  Co l o s s e s  a r i s i n g  

from e r r o r s  o f  Judgment.  I f  t h e  t r u s t e e  was no t  n e g l i g e n t  i n  a a c e r c a i n -  

InK the  p e r t i n e n t  f a c t s ,  i t  may be p r o t e c t e d  f o r  l o s s e s  a r i s i n g  from any 

e r r o r  of  Judgment based upon such f a c t s ,  i f  such Judgment was made In  good 

m l m m  

f a i t h  by r e s p o n s i b l e  o f f i c e r s  of  t h e  t r u s t e e .  For  t he  pu rpose s  o f  t h l s  

s u b s e c t i o n  and S e c t i o n  315(b) o f  t h e  Act ,  i t  i s  cus tomary  co i n c l u d e  a 
45/ 

d e f i n i t i o n  of  " r e s p o n s i b l e  o f f i c e r . "  

S ince  S e c t i o n  315(d) o f  t h e  Act r e l a t e s  Co a l l  t r u s t e e s ,  £ t  seems 

c l e a r  cha t  each s e p a r a t e  c o r p o r a t e  t r u s t e e  can be p r o t e c t e d  o n l y  f o r  

r e l y i n g  upon the  Judgment of  l o s  own r e s p u n s i b l e  o f f i c e r s  and Chat each 

s e p a r a t e  i n d i v i d u a l  t r u s t e e  can be p r o t e c t e d  o n l y  f o r  r e l y i n g  upon h i s  

own Judgment .  A p r o v i s i o n  Chat s u c h  a d d i t i o n a l  t r u s t e e s  may r e l y  upon 

the  Judgment of  a r e s p o n s i b l e  o f f i c e r  of  t he  p r i n c i p a l  c o r p o r a t e  t r u s t e e  

i s ,  a c c o r d i n g l y ,  c o n t r a r y  co the  r e q u i r e m e n t s  of  S e c t i o n  315(d) (2 )  of t h e  

Ac t .  

43/  House Repor t  No. 1016, 76eh Cong. ,  I sc  S e s s i o n ,  p .  55. 

44/ :dem. 

4_~5/ CCH '~4odel" I n d e n t u r e ,  p .  16, n o t e  ** and p.  22, n o t e * .  
See dimcusslon ac p. 124 supra, for typical definition. 
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Paragraph (3) pern~Lcs t h e  Lnclus£on of  p r o v i s i o n s  p r o t e c t i n g  Che 

C~usCee £n r e • p e t e  of  any acCion Cakes or  o~LcCed co be Csken by iC in  

8ood f a i t h  i n  acco rdance  w i t h  t h e  d i r e c t i o n  of  t he  h o l d e r 8  of  noc l e s s  

chart a umJor icy  i n  p r i n c i p a l  amount o f  t h e  ouCscand/J~S bonds r e l a t i n g  

Co che C ~ ,  mechod, and p l a c e  of  conducc lns  any p r o c e e d l n s  f o r  any ., 

remedy a v a i l a b l e  Co t he  t r u s t e e ,  o r  e x e r c i s i n g  any c ruse  or  power con-  
46/ 

m m m  

f e r r e d  upon t he  t r u s t e e  under  t h e  i n d e n t u r e .  

Th£8 pa ragraph  (3) i s  a l o g i c a l  c o r r e l a C i v e  of  SecC£on 316(a)  of  
47/ 

che Ace and shou ld  be c o n s i d e r e d  in  c o n j u n c t i o n  t h e r e w i t h .  I f  an 

exempc£on i s  g r a n t e d  under  S e c t i o n  304(c ) (1 )  from S e c t i o n  316(a) of  t h e  

Ace w£Ch r e s p e c t  co a p r o v i s i o n  of  an i n d e n c u r e  f o r  a d i r e c c i o n  Co Che 

Cruscee by t h e  h o l d e r s  o f  l e s s  Chan a m a j o r i t y  i n  p r i n c i p a l  amount o£ 

t h e  ouCsCand£nK bonds ,  £c would s e e -  l o g i c a l  co e n t e r t a i n  an a p p l i c a -  

t i o n  f o r  exempt ion  .under Secc ion  304(c ) (2 )~  on the  ground o f  undue burden ,  

f o r  chm purpose  of  p e r m i t t i n g  a l l k e  change i n  the  p r o v i s i e m  o f  the  

i n d e n c u r e  i n c o r p o r a t i n g  S e c t i o n  315(d ) (3 )  o f  t h e  Ace. Fur the rmore ,  

a l t h o u g h  Section 316(a)  i s  a perucLss£ve p r o v i s i o n ,  aC l e a s e  t he  l a s t  

46/ 

47/ 

House Report No. 1016, 76ch ConS,, 1so Session, p. 56. 

The p o s i t i o n  has  been t aken  thaC t h e  obv ious  purpose  of  $scClon 
315(d)(3) i s  Co protect indenture trustees from mistakes made 
in good f a i t h ,  Including the poss ib i l i cy  of fo l lmr lns  d£recCions 
which • cour t  ~LShC l a t e r  ho ld  co be beyond the  povmrs of  • 
m a j o r i t y .  (See B r i e f  of  J u l y  1945 f i l e d  A~Lcus Curiae  i n  the  
case  o f  C o n t i n e n t a l  Bank v.  l~rsC N a t i o n a l  Petrols,-- T r u s t ,  
D . C . R . I . ,  d e c i d e d  in  67 Fed. Supp. 859. )  
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s e n t e n c e  t h e r e o f ,  r e l a t i n g  t o  t h e  d e t e r m i n a t i o n  of  i n d e n c u r e  s e c u r i t i e s  

e n t i c l e d  co p a r t i c i p a t e  i n  t h e  c a l c u l a t i o n  o f  such d i r e c t i o n  o r  c o n s e n t ,  

must  be i n c l u d e d  i n  t h e  i n d e n t u r e  f o r  t h e  p u r p o s e s  of  S e c t i o n  3 1 5 ( d ) ( 3 )  

of  t h e  A'cC and i t  i s  q u e s t i o n a b l e  w h e t h e r  S e c t i o n  315 (d ) (3 )  of  t h e  Act 

shou ld  be i n c l u d e d  i n  an i n d e n t u r e  which  c o n t a i n s  no p r o v i s i o n  f o r  a 

d i r e c t i o n  co t h e  c r u s c e e  by t h e  h o l d e r s  of  noc l e s s  chart a m a j o r i t y  i n  

p r i n c i p a l  amount of  t h e  i n d e n t u r e  s e c u r i t i e s .  S i n c e  S e c t i o n  316(a)  of  

t h e  Act i s  a p e r m i s s i v e  p r o v i s i o n ,  t h e  i n d e n c u r e  may p r o v i d e  c h a t  t he  

t r u s t e e  may d e c l i n e  co f o l l o w  such a d i r e c t i o n .  I t  would a p p e a r ,  

however ,  t h a t  such modlflcaCion might  i m p a i r  t h e  p r o t e c t i o n  a f f o r d e d  co 

t h e  t r u s t e e  u n d e r  S e c t i o n  315 (d ) (3 )  of  t he  Ace.  

D e f i c i e n c i e s  

AlChoush S e c t i o n  315(d) of  t h e  Act p r o h i b i t s  che i n c l u s i o n  o f  
e x c u l p a t o r y  p r o v i s i o n s  i n  an i n d e n t u r e ,  t h e  l anguage  t h e r e o f  s h o u l d  be 
i n c l u d e d  i n  Che i n d e n t u r e  f o r  t he  p u r p o s e  of  q u a l i f y i n g  o t h e r  p r o -  
v i s i o n s  i n  t h e  i n d e n t u r e  which may c o n f l i c c  t h e r e w i t h .  

The p r o v i s i o n  c h a t  a s e p a r a t e  o r  c o - t r u s t e e  may r e l y  upon t h e  
Jud~nen t  o f  a r e s p o n s i b l e  o f f i c e r  o f  t h e  p r i n c i p a l  c o r p o r a t e  t r u s t e e  
c o n f l i c t s  w i t h  S e c t i o n  315 (d ) (3 )  of  t h e  Ace and shou ld  p r o v i d e  f o r  
r e l i a n c e  upon h i s  own Judgment ,  i f  an i n d i v i d u a l ,  o r  che Judgment of  
i t s  own r e s p o n s i b l e  o f f i c e r s ,  i f  a c o r p o r a t i o n .  

The p r o v i s i o n  of  t h e  i n d e n t u r e  c o n t a i n i n g  S e c t i o n  315 (d ) (3 )  o f  t h e  
Ace shou ld  r e l a t e  o n l y  to  a c t i o n  Oaken by t h e  t r u s t e e  i n  good f a i t h  
aC t h e  d i r e c t i o n  o f  t he  h o l d e r s  of  a t  l e a s t  a m a j o r i t y  i n  p r i n c i p a l  
amounC of  o u t s t a n d i n g  i n d e n t u r e  s e c u r i t i e s .  

48__/ CO{ '~ode l "  Iudencure, pp. 19 and 20, ncCe * .  
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The p r o v i s i o n s  of the  l a s t  sencence of Sec t ion  316(a) of :he  Ace 
should be i n c o r p o r a t e d  £n Ohm £ndenCure fo r  the  purposes  of Sec t ion  
315(d)(3)  of the  Ace. 

Since the :Indenture conCa£ns no provts£on f o r  a d t recc lon  by the 
h o l d e r s  of noc l e u  Chart a m a j o r i t y  i n  p r i n c i p a l  mount  of  oucsCand£n8 
£ndencure s e c u r i c i e s ,  the  p r o v i s i o n s  r e f l e c c i n s  Seccion 315(d)(3)  of  
the  Ace should be om£CCed. 
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S e c t i o n  315(e) 

Undertaking for Costs 

This  subeecClon  a u t h o r i z e s  t h e  i n c l u s i o n  i n  t h e  Lndencure  o f  

p r o v i s i o n s  r e q u i r i n g  t h e  fillns of  an u n d e r t a k i n g  f o r  c o s C l ,  and t h e  

a s s e s s m e n t  of  r e a s o n a b l e  c o s t s  ( i n c l u d i n g  r e a s o n a b l e  a t t o r n e y s '  f e e s ) ,  

i n  t h e  d i s c r e t i o n  of  t h e  c o u r t ,  i n  any s u i t  f o r  t h e  e n f o r c e m e n t  of  

r i g h t s  o r  r e R e d i e s  unde r  t h e  i n d e n t u r e  or  a g a i n s t  t he  t r u s t e e ,  as  such .  

P r e c e d e n t  f o r  t h i s  p r o v i s i o n  i s  co be found in  S e c t i o n  18(a)  of  t h e  

S e c u r i t i e s  Exchange Act of  1934. In  t he  a s s e s s m e n t  of  such c o s t s ,  due 

r e g a r d  i s  Co be had co the  m e r i t s  and good f a i t h  of  t h e  s u i t  o r  d e f e n s e .  

The p r o v i s i o n s  o f  t h e  s u b s e c t i o n  do no t  app ly  co s u i t s  by b o n d h o l d e r s  co 

c o l l e c t  p r i n c i p a l  o r  i n t e r e s t ,  o r  to  s u i t s  i n s t i t u t e d  by b o n d h o l d e r s  

h o l d i n g  i n  Che a g g r e g a t e  more than  t a n  p e r  c e n t  i n  p r i n c i p a l  amount of  
4_9/ 

t he  o u t s t a n d i n g  bonds .  S u i t s  by t he  t r u s t e e  a r e  a l s o  e x c l u d e d .  

If Chls permissive provision is included in the indenture, It is 

£mporcanC Chat it contain the exceptions above referred to. 

49/ House Report No. 1016, 76th Cong., Ist Session, p. 56. 
p. 33 re similar New York statute, 

See £d.  ac 
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Se,ccion 316(a) 

D i r e c t i o n s  and Waivers  by Bondho lde r s  

S u b s e c t i o n  (a)  of  S e c t i o n  316 s p e c i f i c a l l y  p e r m i t s  t h e  i n c l u s i o n  

i n  t h e  i n d e n t u r e  of  p r o v i s i o n s  a u t h o r i z i n K  t h e  h o l d e r s  of  a m a j o r i t y  of  

t h e  o u t s t a n d i n g  bonds (1) to  d i r e c t  t h e  t i m e ,  method ,  and p l a c e  of  

e x e r c i s i n s  any t r u s t  o r  power c o n f e r r e d  upon t h e  t r u s t e e ,  o r  of  con-  

duc t inK any p r o c e e d i n g  f o r  any remedy a v a i l a b l e  t o  t he  t r u s t e e ;  o r  

(2) to  c o n s e n t  to  t h e  w a i v e r  of  any p a s t  d e f a u l t ,  .and i t s  c o n s e q u e n c e s .  

The i n d e n t u r e  Nay a l s o  c o n t a i n  p r o v i s i o n s  a u t h o r i z i n g  t h e  h o l d e r s  of  

75 p e r  c e n t  o r  more i n  p r i n c i p a l  amount o f  t h e  o u t s t a n d i n g  bonds to  

c o n s e n t  to  t h e  pos tponement  of any i n t e r e s t  payment for no t  more than  

t h r e e  y e a r s  from i t s  due d a c e .  P r o v i s i o n  i s  made w i t h  r e s p e c t  to  the  

e x c l u s i o n  of  bonds owned by the  o b l i g o r  o r  p e r s o n s  s t a n d i n g  i n  a con-  

t r o l  r e l a t i o n  to  i t ,  i n  d e t e r m i n i n g  whe the r  t he  r e q u i r e d  p e r c e n t a g e  of  
l /  

bonds has  c o n c u r r e d  i n  any such d i r e c t i o n  o r  c o n s e n t .  

It was the practlce before the Act was passed of IncludlnE numerous 

provisions in indentures for directions to the trustee or consents by 

holders of  less than a majority of outstanding indenture s e c u r i t i e s .  It 

seems clear, however, that if this permissive provision is to  have any 

meaning ,  i t  must  have  been i n t e n d e d  t o  e x c l u d e  a l l  o t h e r  p r o v i s i o n s  no t  

1 /  House Report No. 1016, 76th Cong., 1st Session, p. 56. 
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c o n s i s t e n t  w i t h  i t s  r e q u i r e m e n t s ,  In t h i s  connection, i c  shou ld  a l s o  be 

n o t e d  t h a c  t h e  p r o t e c t i o n  a c c o r d e d  co t h e  i n d e n t u r e  t r u s t e e  u n d e r  S e c t i o n  

315 (d ) (3 )  o f  t h e  Act i s  a l s o  dependen t  upon a d i r e c t i o n  by h o l d e r s  of  n o t  
2_/ 

l e s s  t hen  a m a j o r i t y  of  o u c s c e n d l n s  i n d e n t u r e  s e c u r i t i e s .  I t  was ,  

t h e r e f o r e ,  e a r l y  c o n c l u d e d  c h a t  p r o v i s i o n  f o r  d i r e c t i o n s  o r  c o n s e n t s  by 

l e s s  t h e n  t h e  r e q u i s i t e  m a j o r i t y  s p e c i f i e d  tn  S e c t i o n  316(a)  o f  t h e  Act 
3_/ 

i s  c o n t r a r y  Co t h e  r e q u i r m n e n t s  of  t h e  A c t .  

The b road  scope of  S e c t i o n  316(a)(1)(A), r e l a t i n g  Co " e x e r c i s i n g  any 

" t e n d s  Co e x t e n d  t h e  a p p l i c a -  t r u s t  o r  power c o n f e r r e d  upon. such t r u s t e e ,  

Clon of  Ch£s p r o v i s i o n  to  a v a r i e t y  o f  s iCuaCions  i n  some of  which  t h e  

i n t e r e s t s  o f  h o l d e r s  of  i n d e n t u r e  s e c u r i t i e s  might  b e t t e r  be s e r v e d  by 

some s m a l l e r  p e r c e n t a g e  than  a m a j o r i t y .  For example ,  h o l d e r s  of  i n d e n t u r e  

s e c u r i t i e s  a r e  c o . o n l y  a c c o r d e d  t h e  po~er  to  cause  t h e  t r u s t e e  co r i p e n  

a b r each  of  covenan t  i n t o  an e v e n t  o f  d e f a u l t ,  co a c c e l e r a t e  t h e  m a t u r i t y  

after default, Co cause £nvesClga~ions Co be made, Co call ~eCings, etc. 

In such situations ~.he purposes and policies of the Act do noC appear Co 

2_/ E a r l i e r  d r a f t s  of the  b i l l  combined ches s  p r o v i s i o n s .  
R e f e r e n c e  i s  a l s o  made Co t h e  p r o v i s i o n  a t  t h e  end of  S e c t i o n  316(a)  
w i t h  r e s p e c t  to  r e l i a n c e  by t h e  t r u s t e e  upon a d i r e c t i o n  o r  c o n s e n t .  

3/ L e t t e r  d a t e d  J anua ry  26,  1940, Co John H a s k e l l ,  v i c e - p r e s i d e n t  of  t he  
New York S tock  Exchange;  l e t t e r  d a t e d  August 4,  1941, Co George D. 
J a g e l s  r e  Motor T r a n s i t  CO.; and a l s o  l e t t e r  d a t e d  June 6, 1940, co 
Adrian C. Leiby of De Forest & Elder re conflict wlch Louisiana 
statute. See also In The Matter of Hugo SClnnes Corp., etal., 
7 S.E.C. 622, 630. 
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be circumvented if the holders of ie88 than a maJorIcy of indenture 

securities are accorded the power to take direct action rather than to 
4/ 

a c t  t h r o u g h  t h e  t r u s t e e .  S i m i l a r l y ,  a l t h o u g h  no one  ( i n c l u d i n g  t h e  

t r u s t e e )  o t h e r  t h a n  t h e  h o l d e r s  Of a m a j o r i t y  o f  o u t s t a n d i n g  b o n d s  may 

w a i v e  a p a s t  d e f a u l t  and  £~s c o n s e q u e n c e s ,  p r o v i s i o n s  o f  i n d e n t u r e s  h a v e  

b e e n  a c c e p t e d  w h i c h  make s u c h  w a i v e r  a u t o m a t i c  when t h e  d e f a u l t  h a s  b e e n  

c u r e d .  

O t h e r  p r o v i s i o n s ,  s u c h  a s  t h e  u s u a l  r e q u i r e m e n t  f o r  n o t i c e  t o  t h e  

t r u s t e e s  by a p e r c e n t a g e  o f  h o l d e r s  o f  i n d e n t u r e  s e c u r i t i e s  a s  a c o n d i -  

t i o n  p r e c e d e n t  t o  an a c t i o n  by s u c h  h o l d e r s  t o  e n f o r c e  t h e  p r o v i s i o n s  o f  
s_/ 

t h e  i n d e n t u r e ,  and  a p r o v i s i o n  t h a t  a p e r c e n t a g e  o f  h o l d e r s  o f  i n d e n t u r e  

s e c u r i t i e s  may compe l  a r e t i r e d  t r u s t e e  t o  mak8 c o n v e y a n c e s  and  t r a n s f e r s  

t o  a s u c c e s s o r  t r u s t e e ,  h a v e  b e e n  c o n s i d e r e d  t o  be o u t s i d e  o f  t h e  s c o p e  

o f  t h i s  s e c t i o n .  I t  w i l l  a l s o  be n o t e d  t h a t  t h e  Act  r e l a t e s  t o  a r e m e d y ,  

t r u s t  o r  p o w e r  v e s t e d  i n  t h e  t r u s t e e  w h i c h  t h e  h o l d e r s  o f  a m a j o r i t y  o f  

i n d e n t u r e  s e c u r i t i e s  may r e q u i r e  h im t o  e x e r c i s e .  A c c o r d i n g l y ,  i f  t h e  

h o l d e r s  o f  i n d e n t u r e  s e c u r i t i e s  a r e  a c c o r d e d  t h e  power  t o  d i r e c t  t h e  

t r u s t e e  t o  t ake  a c t i o n  w h i c h  t h e  t r u s t e e  c o u l d  n o t  t a k e  w i t h o u =  s u c h  d i r e c -  
_6/ 

tlon, Section 316(a) would not appear to be applicable. Similarly, 

4/ C.C.H. '~odel" Indenture, p. 17, note *. 

5/ McQuiston v. Third Avenue Transit Corp., N. Y. Sup. CU., Spec. Term, 
N. Y. City, 1949; P-H Corp. Serv., par. 20,601, April 20, 1949. 

6/ In one case (61 Broadway Corp., File No. 22-33]), a provision that 
the trustee shall have power of sale unless holders of 33-I/3 per 
ten= of outstandin 8 bonds object after notice was deemed not to be 
a direction under Section 316(a)(1) but a conditional powBro 
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action by the trustee at the request of the issuer or some third party, 

such as authentication or redemption of bonds, release of property, and 

similar provisions for the normal administration of the trust estate, do 

not contravene this section. Also, as this is a permissive provision, 

it is proper to restrict the actions which the trustee may be compelled 
Sl 

to take. 

Another type of provision sometimes found in indentures is that the 

indenture trustee may take certain specified action but shall not be 

responslble for faillng to take such action unless requested to do so by 

the holders of a stated percentage of indenture securities. Apart from 

the apparent conflict with Section 315(c) and (d) of the Act, the pro- 

vision apparently accords powers governed by Section 316(a) so that the 

standards thereof should be applied. 

Again, it has sometimes been the pracuice to provide that where 

the action or default affects only a sinsle series of indenture securl- 

ties, only action by holders of a majority of chat series to compel the 

trustee to act or to waive the default is needed. Since there is no 

assurance that the vote so obtained will constitute action by holders 

of a majority of all securities outstanding under the indenture, it 

7_/ Indenture of The Van Sweringen Co., File No. 22-824, provided for a 
=oenui~tee to perform functions normally performed by the issuer. 

_8/ C.C.H. '~odel" indenture, pp. 19 and 20, note *. 
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f a l l s  s h o r t  o f  t he  r e q u i r e m e n t s  of  S e c t i o n  3 1 6 ( a ) .  Such a p r o v i s i o n  

i s  u s u a l l y  cu red  by r e q u i r i n g  a v o t e  of  a m a j o r i t y  of  t he  s e r i e s  as  

w e l l  a8 a nmJor£ ty  o f  a l l  o f  t h e  s e c u r i t i e s  o u t s t a n d i n g  u n d e r  t h e  

i n d e n t u r e .  

PTe~rls£ons f o r  t h e  amendment of  i n d e n t u r e s  a r e  somet~aes  s u f f i c i -  

e n t l y  b road  t o  p e r m i t  a c t i o n  u n d e r  t h i s  s e c t i o n .  In  such c a s e s  t he  

s t a n d a r d s  of  S e c t i o n  316(a)  shou ld  be a p p l i e d  or  t h e  p r o v i s i o n s  f o r  
!/ 

amenchmnt shou ld  be a p p r o p r i a t e l y  r e s t r i c t e d .  The  p r o v i s i o n s  of  
10/ 

m m m m  

S e c t i o n  316(a)  a p p l y  bo th  b e f o r e  and a f t e r  a d e f a u l t .  

The p r o v i s i o n s  of  S e c t i o n  3 1 6 ( a ) ( 1 )  may n o t  be u t i l i z e d  to  c i r c ~ -  

v e n t  t h e  p r o v i s i o n s  of  S e c t i o n  3 1 6 ( a ) ( 2 )  and S e c t i o n  316(b) by d i r e c t i n g  

t h e  t r u s t e e  no t  to  b r i n g  any p r o c e e d i n g  to  e n £ o r c e  payment of  p r i n c i p a l  
11/ 

or  i n t e r e s t .  There  i s ,  of  c o u r s e ,  no p r o h i b i t i o n  i n  t h e  Act a g a i n s t  

t h e  i n d i v i d u a l  h o l d e r  of  i n d e n t u r e  s e c u r i t i e s  making any such a g r e e m e n t  

w i t h  r e s p e c t  to  h i s  own h o l d i n g s .  

9/ In  t h i s  c o n n e c t i o n ,  t h e  power t o  amend shou ld  no t  p e r m i t  t h e  p o s t p c u e -  
~en t  o r  r e d u c t i o n  of  i n t e r e s t  o r  p r i n c i p a l  i n  c o n t r a v e n t i o n  of  S e c t i o n  
316 (a ) (2 )  o r  S e c t i o n  316(b) of  t he  Act and t h e  p e r c e n t a g e  v o t e  r e -  
q u i r e d  shou ld  no t  be s u b j e c t  to  amendment. In  a d d i t i o n ,  a p r o v i s i o n  
s h o u l d  be i n s e r t e d  t h a t  any mmendment w i l l  conform to  t h e  r e q u i r e m e n t s  
of  t h e  A c t .  ~ 

10/  Memorandum of  Rober t  Ginnane d a t e d  June 11, 1940. 

11_/ C o n t i n e n t a l  Bank & Trus t  Co. v .  F i r s t  Na t .  P e t r o l e u m  T r u s t ,  67 Fed.  
Supp. 859.  See a l s o  S c h a l l i t z  v .  S t a r r e t t  Co rp . ,  82 N. Y. Supp. (2d) 
89.  No o b j e c t i o n  was made to  t h e  p r o v i s i o n  i n  t h e  i n d e n t u r e  of  
T e ~ a s s  P e t r o l e u m  Co. ,  F i l e  No. 2-8247 ( 2 2 - 9 4 7 ) ,  t h a t  t h e  payment of  
i n t e r e s t  was s u b j e c t  t o  a p p r o v a l  of  R .F .C.  
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The f i n a l  s e n t e n c e  of  S e c t i o n  3 1 6 ( a ) ,  which  e x c l u d e s  i n d e n t u r e  

s e c u r i t i e s  owned by an o b l l g o r  o r  a p e r s o n  in  a c o n t r o l  r e l a t i o n s h i p  to  

such o b l i g o r  i n  d e t e r m i n i n g  t h e  r e q u i r e d  p e r c e n t a E e s  of  bonds u n d e r  

c l a u s e s  (1) and ( 2 ) ,  shou ld  be i n c l u d e d  i n  t h e  i n d e n t u r e  i n  t e rms  broad 

enough t o  c o v e r  e v e r y  i n s t a n c e  of  a d i r e c t i o n  o r  c o n s e n t  f a l l i n g  v i t h i n  
12/ 

t h e  scope of  t h i s  s e c t i o n .  No o b j e c t i o n  i s  made t o  b r o a d e n i n g  t h e  

scope  of  t h e  l a s t  s e n t e n c e  o f  S e c t i o n  316(a) to  c o v e r  any s o r t  o f  a c t i o n  

by h o l d e r s  o f  i n d e n t u r e  s e c u r i t i e s  u n d e r  t h e  i n d e n t u r e ,  p r o v i d e d  t h a t  t h e  

l a n s u a g e  t h e r e o f  r e l a t i n g  to  w h e t h e r  t h e  t r u s t e e  s h a l l  be p r o t e c t e d  i s  
13/ 

l i m i t e d  to  r e l i a n c e  upon a d i r e c t i o n  o r  c o n s e n t .  In  t h e  l a t t e r  

c o n n e c t i o n ,  t h e  l a n s u a g e  w i t h  r e s p e c t  to  p r o t e c t i o n  of  t h e  t r u s t e e  i n  

r e l y i n g  upon a d i r e c t i o n  or  c o n s e n t  shou ld  no t  be r e p h r a s e d  to  p r o v i d e  

an affirmative exculpation. 

The provisions of the last sentence of Section 316(a) should apply 

to ~ndenture securities owned by any obllgor upon the indenture securi- 

ties and not Just the company. Of course, if the indenture makes no 

provision for directions or consents, there is no need to include thls 
14/ 

portion of Section 316(a). 

Z2/ 

L3/ 

The p r o v i s i o n s  of  t h i s  p a r t  o f  S e c t i o n  316(a)  o f  t h e  Act a r e  o f t e n  
s e p a r a t e l y  i n s e r t e d  i n  t h e  i n d e n t u r e ,  somet imes w i t h  s p e c i f i c  c r o s s -  
r e f e r e n c e s  to  t he  s e c t i o n s  to  which  t hey  a p p l y .  In some i n s t a n c e s  
t h e s a  p r o v i s i o n s  a r e  added to  a d e f i n i t i o n  of  " o u t s t a n d i n g . "  

No objection is made to the terms "request" or '%~aiver" which appear 
to be encompassed in the statutory language. 

14/ See pp. 129 and 130, supra. 
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A p r o v i s i o n  may be added to  t h e  l a s t  s e n t e n c e  of S e c t i o n  316(a)  
15/ 

as  f o l l o w s :  

" . . . Bonds so owned which  have  been  p l e d g e d  i n  good 
f a i t h  may be r e g a r d e d  as  o u t s t a n d i n g  f o r  t h e  p u r p o s e s  o f  t h i s  
p a r a g r a p h ,  if t h e  p l e d g e e  s h a l l  e s t a b l i s h  t o  t h e  satisfaction 
of  t h e  T r u s t e e  t h e  p l e d g e e ' s  r i g h t  Co v o t e  such  bonds  and 
ChaC t h e  p l e d g e e  i s  n o t  a p e r s o n  d i r e c t l y  o r  i n d i r e c t l y  c o n -  
t r o l l i n g  o r  c o n t r o l l e d  by o r  u n d e r  d i r e c t  o r  i n d i r e c t  coasnon 
c o n t r o l  w i t h  t h e  o b l i g o r .  In  c a s e  o f  a d i s p u t e  as  t o  such  
r i g h t ,  any d e c i s i o n  by t h e  T r u s t e e  t a k e n  upon t h e  a d v i c e  o f  
c o u n s e l  s h a l l  be f u l l  p r o t e c t i o n  t o  t h e  T r u s t e e . "  

D e f i c i e n c i e s  

The provisions of thls section of the indenture, which require the 
trustee Co take cer~aln acts at the dlreccion of holders of twenty per 
cent of the outstanding indenture securities, should be amended Co re- 
quire that such dlreccion be given by the holders of at least a majority 
of the indenture securities in accordance wlch SecClou 316(a)(I) of the 
A c t .  T h i s  may be c u r e d ,  i n  an a p p r o p r i a t e  c a s e ,  by h a v i n g  h o l d e r s  o f  
such  s m a l l e r  p e r c e n t a g e  o f  i n d e n t u r e  s e c u r i t i e s  a c t  d i r e c t l y  r a t h e r  th~n 
t h r o u g h  t h e  t r u s t e e .  

A provision of the indenture that wherever a specified percentage 
of bondholders may direct the trustee Co take certain acClon or to 
waive a default, such action may be taken by such percentage of the 
class or classes affected if less than all classes are affected, con- 
fllccs with Section 316(a)(I) of the Act which reserves such powers co 
the holders of a majority of all outstanding indenture securities. 
There would, of course, be no objection to a requirement that such 
majority include a majority of the class or classes affected. 

The i n d e n t u r e  p r o v i d e s  ChaC t h e  t r u s t e e  w i l l  be f u l l y  p r o t e c t e d  i f  
he  Cakes c e r c a l n  a c c l o n  ac t h e  d l r e c c l o n  of  t h e  h o l d e r s  o f  t w e n t y  p e r  
cent of ouCscandlng indenture securlCles. This provision conflicts wlch 
Section 315(d)(3) and Section 316(a)(i) of the Act. 

The provisions of this section of the indenture, which authorize 
the holders of a majority of outstanding indenture securities to waive 
a default, should be amended to relate to "past" defaults in accordance 
with Section 316(a)(I) of the Act. 

15/ C.C.H. '~odel" Indenture, p. 19, Section 7.T3. 
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The p r o v i s i o n  ChaC the  CrusCee may waive  d e f a u l t s  c o n f l i c t s  w i t h  
Section 316(a)(I)(3) of the Ace which reserves Chls power co the 
holders of not less than a majority of outstanding indenture securities. 

The p r o v i s i o n  Chac t he  . i nden tu re  may be amended w i t h  che approva l  
of h o l d e r s  of  66-2 /3  pe r  cen t  of  ouCscandins  i n d e n t u r e  s e c u r i t i e s  
appea r s  C ~ b e  broad enoush Co p e r m i t  a w a i v e r  o f  paso d e f a u l t s  and t h e  
c a l c u l a c i o n  o f  such pe rcenCase  shou ld  c h e r e f o r e  be made s u b j e c t  co che 
p r o v i s i o n  o f  Che i n d e n c u r e  i n c o r p o r a c i n g  che l anguage  o f  t he  l a s t  
s e n t e n c e  of  S e c t i o n  316(a) of  che Ace.  F u r t h e r . o r e ,  t h i s  p r o v i s i o n  of  
t h e  i n d e n t u r e  shou ld  be r e s c r i c c e d  so Chat i t  w i l l  noC p e r m i t  t he  r e -  
d u c t i o n  o r  poscponemenC of  i n t e r e s t  or  p r i n c i p a l  i n  c o n f l i c t  w i t h  
Seccion 316(a)(2) or SecClon 316(b) of the Ace, or permlc the reducClon 
of the percentage voce in conflict with SecClon 316(a) of the Act. 

The p r o v i s i o n s  of the  i n d e n t u r e  i n c o r p o r a t i n g  che lasC s e n t e n c e  
o f  SecCion 315(a) of  che AcC shou ld  be i n s e r t e d  in  such g e n e r a l  te rms 
(o r  by s u f f i c i e n C  c r o s s - r e f e r e n c e s )  chaC i c  w i l l  apply  co a l l  d i r e c -  
c l o n e  o r  consenCs f a l l i n g  w i c h i n  Che scope of  c l a u s e s  (1) and (2) of  
S e c t i o n  316(a). 

The p r o v i s i o n  of che i n d e n t u r e  i n c o r p o r a c i n g  t he  lasC s e n t e n c e  of 
Section 316(a) of the Act should relate co indenture securities owned 
by any o b l i g o r  and noc J u s t  che company. 

The provision that "for the purpose of deCerminlns whether the 
indenCure  c r u e c e e  shall be p r o c e c c e d  i n  r e l y i n g  on any such d i r e c C i o n .  
request ,  consenC, waiver,  vote ,  or ocher ac t i on "  exceeds the language,  
permicced  by t he  l a s t  s encence  of  S e c t i o n  316(a) of  Che Ace. The 
words " v o t e ,  or  o c h e r  a c c i o n "  shou ld  t h e r e f o r e  be d e l e t e d .  

I t  i s  n o t e d  t h a t  e h l s  s e c t i o n  of  t he  i n d e n t u r e ,  which p u r p o r t s  to  
i n c o r p o r a t e  the  l a s t  s e n t e n c e  of S e c t i o n  316(a) of t h e  Act ,  s c a r e s  that 
" t h e  t r u s t e e  s h a l l  be p r o t e c t e d  i n  r e l y i n g  on an~- such d i r e c t i o n  o r  
c o n s e n t . "  Th i s  l anguage  shou ld  be r e v i s e d  i n  accordance  w i t h  t he  
language  of t he  scat-ace by i n s e r t i n g  " f o r  t h e  purpose  of  d e t e r m i n i n g  
whe the r "  b e f o r e  the  above -quo t ed  p r o v i s i o n .  



141 - 

Exemptions 

The requirements of Section 316(a) of the Act have given rise to 

more applications for exe~ptlou under Section 304(c) of the Act than 

all of the remaining provisions combined. The usual basis of these 

applications is that it would require the consent of holders of out- 

s t a n d i n g  i n d e n t u r e  s e c u r i t i e s  t o  i u c r e a s e  t h e  p e r c e n t a g e  v o t e  t o  a 
16 /  

m a j o r i t y  a s  r e q u i r e d  by t h i _  p r o v i s i o n .  

I n  v i e w  o f  t h e  r e q u i r e m e n t  o f  S e c t i o n  3 0 4 ( c )  t h a t  i n d e . t u r e  

s e c u r i t i e s  i s s u e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  Ac~ m u s t  be o u t -  

s t a n d i n g  when t h e  a p p l i c a t i o n  f o r  e x e m p t i o n  i s  f i l e d ,  i n  c o u r s e  o f  

t i m e  o p e n - e n d  i n d e n t u r e s  mus t  c o n f o r m  t o  t h e  r e q u i r e m e n t s  o f  a l l  o f  

t h e  p r o v i s i o n s  o f  t h e  Act  i f  a d d i t i o n a l  s e c u r i t i e s  a r e  t o  be p u b l i c l y  
- 

o f f e r e d  t h e r e u n d e r  a f t e r  such  o l d  s e c u r i t i e s  h a v e  b e e n  r e t i r e d .  I t  

is~ therefore, the practice to warn issuers of this "box" that continued 

exemptions may lead to and to suggest that provisions as to which exemp- 

tion is sought be amended to conform to the requirements of the Act, to 

16/ In The Matter of Hugo Stlnnes Corp., et al., 7 S.E.C., 622, 630. 

1_7/ In the case of Virginia Electric & Power Co., Fi~e No. 2-5647 
(22-393), it was necessary to refund all of the outstanding bonds 
i n  o r d e r  t o  m e e t  t h i s  p r o b l e m .  I n  some c a s e s  t h e  r e g i s t r a n t  h a s  
l e f t  o u t s t a n d i n g  a s m a l l  p i e c e  o f  t h e  o l d  i s s u e  i n  o r d e r  t o  p r e -  
s e r v e  the Commission's Jurisdiction under Section 304(c). See 
Hawaiian Electric Company, File No. 2-5383 (22-312); Pacific Gas 
and Electric Co., File No. 2-5973 (22-474); and Central Maine 
Power Co., File No. 2-5024 (22-206). 
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be effective when the series whose consents are required are no longer 

outstanding. In some cases, when faced with this problem, counsel have 

given the opinion that upon the basis of provisions for amendment in the 

indentures, such amendments.could be made without approval of holders of 

outstanding indenture securities and appropriate changes have thereupon 
Is__/ 

been inserted in the indentures, eEfective Ir~nediately. 

Exemption - Fifth A~enue Hotel Corpgratlon a File No. 22-274 

In the case of the application for q allflcacion of an indenture 

by Fifth Avenue Hotel Corporation, the Co~mission on November 4, 1943, 

granted an exemption under Section 304(c)(I) of the Act upon the basis 

that it would require the consent of holders of outstanding indenture 

securities to modify cer~aln provisions of the indenture to conform to 
19/ 

the require~ts of Sections 310(a) and 316(a)(I) of the Act. How T 

ever, a request for exemption from the provisions of Section 316(a)(I), 

with respect to the power granted to the trustee in Section 4, Article VI, 

of ~he indenture to waiv~ a past default and £~s consequences, was denied 

upon the ground that the elimination of this power in the trustee would 

not require the consent of holders of outstanding indenture securities. 

18/ Connecticut Light & Power Co., File No. 2-5907 (22-457); Northern 
States Power Co., File No. 2-5924 (22-462); Ohio Edison Co., File 
No. 2-5623 (22-387); and Philadelphia Electric Co~any, File No. 
2-6821 (22-593). 

19/ See discusslon~ suora, at page 5, 
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Section 316~b~ 

Prohibition of Impairment of Holder's Right 
to Payment 

Under subsection (b) of Section 316, the indenture must  provide 

that, except as to an interest postponement consented to as provided 

in subsection (a), =he right of any indenture security holder to receive 

his principal and interest when due and to bring suit therefor may not 

be impaired without his consent. Evasion of Judicial scrutiny of the 

fairness of debt-readjustment plans is prevented by thi~ prohibition. 

Until comparatively recen_ly, a prohibition of this sort was perfectly 

standard in note and bond indentures. In many States it is necessary in 

order to preserve the negotlanility of the notes or bonds; in others it 

is necessary if the notes or bonds a~e to be legal investments for 

insurance companies, savi..gs banks, and =he iake. This prohibition does 
1 

not prevent the majority from binding dissenters by other changes in the 

indenture or by a walver of other defaults, and the majority may of course 
20/ 

consent to alterations of its own rights. The provisions of Section 

316(b) are regarded as available to non-assenters co a plan of debt- 
21/ 

readjustment so as to accord them the right ~o sue on their bonds. 

2_oi 

. ,. ., 

House Report No. [016, 76th Congress, 1st Session, page 56. 

Memorandum of Aaron Levy dated March 2i, 1951, re Haas v. Palace 
Hotel Co., 224 P. 2d 783 (Cal. App. 1950). 



T~ze second e×cepcion in this section~ permitting the inclusion 

of  a p r o v i s i o n  i n  t h e  i n d e n t u r e  l i m i t i n g  o r  d e n y i n g  t he  r i g h t  o f  a 

s e c u r i t 7  h o l d e r  to  ~ n s t i c u t e  a s u i t  i f  and to  t h e  e x t e n t  t h a t  i t  wou ld ,  

u n d e r  a p p l i c a b l e  law,  r e s u l t  i n  t h e  s u r r e n d e r ,  i m p a i r m e n t ,  w a i v e r  o r  
22/ 

l o s s  o f  t h e  l i e n  upon any p r o p e r t y ,  was i n c l u d e d  i n  t h e  b i l l  by 

amendment from the floor of t h e  House by Representative Hinshaw of 
23/ 

California. In offarlng this amendment, Mr. Hinshaw stated: 

"No doubt  i £  t h i s  amendment had been  p r e p a r e d  i n  t i m e ,  i t  
would have  been p a r t  o f  t h e  r e g u l a r  b i l l .  As you have  
h e a r d ,  £ t  c a r r i e s  t h e  e n d o r s e m e n t  o f  t h e  e n t i r e  c o m m i t t e e .  
The n e c e s s i t y  f o r  i t  a r i s e s  from a p e c u l i a r  c i r c u m s t a n c e  
in  t h e  laws of  my S t a t e  o f  C a l i f o r n i a  and p e r h a p s  s e v e r a l  
o t h e r s  o f  t h e  Weste rn  S t a t e s .  The law of  C a l i f o r n i a  
d i f f e r s  £rom the  law p r e v a i l i n g  g e n e r a l l y  i n  p r o v i d i n g  
t h a t  t h e r e  can be bu t  one a c t i o n  t o  f o r e c l o s e  a m o r t g a g e .  
S ince  1898 i t  has  been t h e  s e t t l e d  law of  C a l i f o r n i a ,  
C o n n e r e i a l  Bank v .  K e r s h n e r  (120 Cal .  495) ,  and numerous 
o t h e r  c a s e s  f o l l o w i n g  i t ,  that i f  t h e  h o l d e r  o f  a mor tgage  
n o t e  r e c o v e r s  a Judgment on such n o t e ,  w i t h o u t  f o r e c l o s i n g  
t h e  m o r t g a g e ,  he  t h e r e b y  w a i v e s  e n t i r e l y  t h e  mor tgage  
s e c u r i t y .  For t h i s  r e a s o n  C a l i f o r n i a  a t t o r n e y s  have  been  
c a r e f u l  i n  d r a f t i n g  i n d e n t u r e s  s e c u r e d  by p r o p e r t y  i n  
C a l i f o r n i a  to  p r o v i d e  t h a t  i n d i v i d u a l  b o n d h o l d e r s  have no 
r i g h t  o f  a c t i o n  upon t h e  bonds ,  as  d i s t i n g u i s h e d  from 
such r i g h t  as  t h e y  may be g i v e n  - g e n e r a l l y  based  on t he  
r e f u s a l  o£ t h e  t r u s t e e  to  a c t ,  a f t e r  a p p r o p r i a t e  r e q u e s t  - 
to  f o r e c l o s e  t h e  i n d e n t u r e °  Where t h e  t r u s t e e  i s  g i v e n  
t h e  power t o  sue upon t h e  bonds ,  as  d i s t i n g u i s h e d  from t h e  
power t o  f o r e c l o s e  t h e  i n d e n t u r e ,  t h e  added p r o v i s i o n  i s  
inserted that such power of the trustee is subject to the 
llmitaCion that if the exercise of such power would result 
in the securlty being surrendered, waived, or lost, the 
trustee shall not have such power prior to foreclosure of 
the indenture. Mr. Chairman, I ask the favorable considera- 
tion of the Committee for my amendment." 24/ 

22/ Ca '~Model" Indenture, page 18, Note, re necessity for inserting 
this exception in indentures. 

23/ Congressional Record, July 19, 1939, page 9528. 

2.~/ In the opinion rendered in the case of Haas v. Palace Hotel Co., 
224 P. 2d 783 (Cal. App. 1950), the court refused a minority bond- 
holder who did not accept a plan of voluntary debt-readjust~ment, 
the right to sue on his bond or to foreclose. The indenture was 
qualified under the Act for the purpose of soliciting assents to 
~ch olaf,. U. ~ Surr~e Court ~enied certlorar~ October 8, 1951. 
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In view of the emphasis :pon the right to sue for principal and 

interest in the leglslatlve history of Section 316(b), ~he staff has 

acquiesced in the view that it relates solely to a suit on the bonds 

and does not accord any right to pursue a remedy under the indenture. 

As a consequence it has been the practice to insert in indentures 

provisions such as the following: 

"No holder of any Debenture or coupon shall have any 
right to institute any action, suic or proceeding at law or 
in equity for the execution of any crust hereunder or for the 
appoln~ment of a receiver or for any other remedy hereunder, 
unless such holder previously shall have given to the Trustee 
written notice of the happening of one or more of the defaults 
herein specified, and unless also the holders of a majority 
in principal amount of the Debentures then outstanding shall 
have requested the Trustee in writing to take action in 
respect of the matter complained of, and unless also there 
shall have been offered to the Trustee securicy and indemnity 

25/ 

26/ 

27/ 

See also testimony of Mr. Edmund Burke, Jr., at Hearingsbefore a 
Subcommittee of the Committee on Interstate and Foreign Cc~mnerce 
of the House of Representatives, 76th Congress on H.R. 2191 and 
H.R. 5220, April 4-11, 1939, at pages 284, 285. 

Letters of March 24 and April 19, 1949, to Roger Kent of Crlmmins, 
Kent, Draper & Bradley re Palace Hotel Company of San Francisco, 
File No. 22-410. 

See McQuiston v. Third Avenue Transit Corp., N. Y. Sup. Ct., Spec. 
Term, N.Y. City, 1949; P-H Corp. Serv., par. 20,601, April 20, 1949, 
and Rabinowitz v. Kaiser Frazer Corp., 111 N.Y.S. 2d 539, 1952. 
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satisfactory to it against the costs, expenses and liabilities 
to be incurred therein or thereby, and the Trustee, for ~hirty 
days after receipt of such notification, request and offer of 
i n d e m n i t y ,  s h a l l  have n e g l e c t e d  o r  r e f u s e d  to  i n s t i t u t e  any 
such a c t i o n ,  s u i t  o r  p r o c e e d i n g ;  and such n o t i f i c a t i o n ,  r e q u e s t  
and o f f e r  of  i n d e m n i t y  a r e  h e r e b y  d e c l a r e d  in  e ~ r y  such case  
to  be conditions precedent t o  any such action, suit or proceed- 
ing by any holder of any Debentures or coupons; it being under- 

, stood and intended that no one or more of the holders of 
Debentures or coupons shall have any right in any manner 
whatsoever by his or ~heir action to enforce any right 
hereunder, except in the manner herein provided, and that 
every action, suit or proceeding at law or in equity shall be. 
instituted, had and maintained in the manner herein provided 
and for the equal benefit of all holders of such outstanding 
Debentures and coupons; ~provided, however, that nothing in 
this Indenture or in the Debentures or in the coupons contained 
shall affect or impair the obligation of the Corporation, which 
is absolute and unconditional, to pay the principal of, and the 
interest on, the Debentures to the respective holders of the 
Debentures and coupons at the respective due dates in such 
Debentures and coupons stated, or affect or impair the right of 
action, which is also absolute and ~nconditlonal, of such 
holders to institute suit to enforce the payment thereof." 

it will be noted that the proviso at the end of the above-quoted 

provision varies from the language of Section 316(b) which it ~ purports 

to incorporate in that it states that the obligation of the obligor "t0 

pay" shall'not be impaired, whereas the Act refers to the right of the 

security holder "to receive." This is a common variation which has been 

permitted. 

It might appear, from ~he legislative purpose of preserving the 

negotiability of indenture securltes, that the right to receive pa>ment 

of principal and interest should be certain ~nQ unconditional. However, 

!n vie~ of the general s,:heme of providii~ ~ statutory framework to fit 

~.ny ple~ of flnancing by debt security and ~he ~eneral use of income 



- IA7 - 

debentures and other variations in payment of ~rincipal and interest, 
2sl 

it see, ns clear that so drastic a purpose was not intended. In this 

connection, reference is made to  the words "on or after the respeccive 

due daces expressed i- such indenture security" in Section 316(b). 

Also, it is not un¢o~non to include in indenturenprovislons such 

as the following: 

"The Company will not, directly or indirectly, extend, 
or assent to the extension of, the time for payment of any 
coupon or claim for interest upon any Bond, and it will not, 
directly or indirectly, take part in any arrangement therefor 
or for the purchasing or funding of such coupons or claims 
in any manner. No such coupon or claim so extended~ nor any 
coupon or claim for interest upon any Bond which in any way 

at or after its maturity shall have been transferred or 
pledged separate and apart from the Bond to which it belongs, 
shall be entitled, in case of default hereunder, to the 
benefit or security of this Indenture, until the prior pay- 
menC in full of the principal of all Bonds issued hereunder 
and outstanding and of all such coupons and claims not so 
extended or transferred or pledged." 

Section 316(b) has not been construed to prohibit a provision in 

indentures to the effect thac funds received by the trustee or paying 

agent for the payment of principal and interest may, if unclaimed 
29/ 

after a specified number of years, be returned tu the obligor. 

2_s/ The Indenture of Te~na~ Petroleum Co., File No. 2-8247 (22-947), 
provided ti~at the payment of interest was subject Co approval bj 
the R.F.C. See, also, indenture of Jessop Steel Co., File No. 
22-1022. 

29_._/ COl "Model"  I n d e n t u r e ,  page 53. 
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Provisions are freqmnCly included in indentures auchorizin8 • 

s p e c i f i e d  pe rcenC•ge  of  s e c u r l C y  h o l d e r s  co m e n d  the  p r o v i s i o n s  of  

che i n d e n t u r e .  In  o r d e r  c h a t  such an am0udamnC may noC impair chin 

r i g h c  of  a h o l d e r  co receive h i s  p r £ n c l p a l  o r  i n C e r e s c  as  r e q u i r e d  

by S e c t i o n  316Co), the  poye r  co amaud s h o u l d  be a p p r o p r i a t e l y  q u a l £ -  
30/ 

l i e d .  However, S e c t i o n  316('o) does uoC prevenC an ~ n d m m n C  Co 

clue slnkins fund p r o v i s i o n s .  

De f i c i e u c i e s  

The p r o v i s i o n  of  the  £ n d e u t u r e  p r o h l b t c i n 8  the  h o l d e r  o f  an 
i n d e n t u r e  s e c u r i t y  from b r £ n g i n s  a c t i o n  un t£1  tha  t ru sCae  has  n e s l e c C e d  
o r  r e f u s e d  Co Cake a c t i o n  a fUer  n o t l c a ,  appea r s  t o  e o n f l l c t  w l t h  
S e c t i o n  316Co) o f  the  Act .  A c e o r d i n s t y ,  the  p r o v i s i o n  s h o u l d  be r e -  
s t r i c C e d  to  r e m e d i e s  u n d e r  the  i n d e n t u r e  and s h o u l d  no t  impa£r  h£s 
r i g h t  to  sue f o r  p r l n c £ p a l  o r  i n t e r e s t  u n d e r  the  £ndencure  s e c u r i t y .  

The p r o v i s i o n s  of  the  indenCuws p r o v l d l n 8  f o r  amenchaenC by • 
p e r c e n c a g e  v o t e  o f  s e c u r i t y  h o l d e r s  s h o u l d  be r e s c r i c C e d  so as  noC Co 
p e r m i t  impairmenc o f  the  r i g h t  o f  • h o I d e r  to  r e c e £ v e  p r i n c i p a l  o r  
I n t e r e s t  on the  r e s p e c C i v e  due daces  v l c h o u t  h i s  c o n s e n t .  

30/ 

_3_I/ 

See d i s c u s s i o n ,  sup ra ,  ac p. 137 and l e c C e r  dacad A p r i l  18, 1941, Co 
Dan Gordon Judge of  Newman & Biaco  re  r e o r g a n i z a C i o u  of  261 F i f t h  
Aveuue, Mew York. 
Cf. C o n t i n e n t a l  Bank & T r u s t  Co. v.  F i r s t  N a t i o n a l  P e t r o l e u m  T r u s t ,  
67 Fed.  Supp. 859. 

LecCer d a t e d  J a n u a r y  26, 1940, co Joan H a s k e l l  of  New York Stock 
ExchanEe from P.oberc McKmlIar. 
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32/ 
E x e r t i o n  - P a c i f i c  Gas and E l e c t r i c  Co. ,  F i l e  ~o. 2-4676 (22-102~-- 

Application was filed by Pacific Gas and Electric Company under 

Section 30~(c) of the Act for e×empCion of certain bonds proposed Co 

be issued under its open-end mortgage indenture from the provisions, 

among o c h e r s ,  of  S e c t i o n  316(b) of  t h e  Ac t .  Such exempt ion  was sought  

because Section 85 of the indenture contained provisions which in effect 

restricted and limited the right of an individual bondholder to 

institute suit or action at any time. As grounds for the exemption, 

the applicaeion stated: 

"Obviously, if the effect of such exception would be, under 
the laws of the State of California, to render entirely 
nugatory the provisions included in the mortgage in com- 
pliance with said Section 316(b), the rights of existing 
bondholders would not be impaired. However, if that be 
the case, no useful purpose would be served by compliance 
wlch said Section 316(b). 

"On t h e  other hand, if the effect of such exception would 
not be to render entirely nugatory provisions included in 
the mortgage in compliance with said Section 316(b), then 
such provisions might be attacked as impairing the rights 
of existing bondholders." 

It may be doubted that the exemption was necessary, in view of 

=he proviso at the end of Section 316(b). If in California the practi- 

cal effect of =he proviso would be to make the provisions of Section 

316(b) ineffectual as applied to a secured debt obligation, no purpose 

32/ Similar orders were entered regarding this indenture in subsequent 
registration statements. 
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would be served by £nsisting upon their insertion. By order dated 

February 21, 1941, the applica=ion for exemption from Section 316(b) 

was granted. 

Exemption - Hamilton Oas Corp., File No. 22-382 

Hamilton Gas Corp. filed an application under Section 304(c) of 

the Act for exemption of certain bonds proposed to be offered from the 

provisions, among others, of Section 316(b) of the Act. Under Section 

i0 of Article XTII of the indenture of mortgage, i~ would appear that 

holders of 66-2/3% of outstanding Series B bonds could amend the inden- 

ture so as to postpone the maturity of ~he bonds or otherwise affect 

the righ~ of bondholders ~o receive payment. The application was 

filed upon the ground that it would require =he consent of bondholders 

to restrict this provision in accordance with Section 316(b) of the 

Act and the provision incorporating said section was made expressly 

subject to Section l0 of Article XIII. By order dated March 19, 1945, 

the application was granted. 
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S e c t i o n  317(a~ 

Special Powers of the Trustee 

S u b s e c t i o n  (a )  r e q u i r e s  t h a t  t h e  i n d e n t u r e  c o n f e r  u p o n  t h e  i n d e n t u r e  

t r u s t e e  two p o w e r s  w h i c h  a r e  e s s e n t i a l  w h e r e  an i s s u e  o f  i n d e n t u r e  s e c u r i -  

t i e s  i s  p u b l i c l y  h e l d .  The f i r s t  o f  t h e s e  i s  t h e  p o w e r ,  a s  t r u s t e e ,  t o  

r e c o v e r  J u d g m e n t  a g a i n s t  t h e  o b l i g o r  f o r  t h e  w h o l e  amoun t  due  and u n p a i d ,  

i n  t h e  e v e n t  o f  a p r i n c i p a l  d e f a u l t ,  o r  an i n t e r e s t  d e f a u l t  w h i c h  h a s  

c o n t i n u e d  f o r  s u c h  p e r i o d  a s  t h e  i n d e n t u r e  p r o v i d e s .  The s e c o n d  i s  t h e  

power to file proofs of claim, in judicial proceedings, on behalf of all 
I/ 

indenture security holders. 

It should be made clear in the indenture that the trustee's powers 

to sue and file proofs of claims are remedies agalnst ~ny obligor upon 

the indenture securities. On the other hand, such powers are remedial 

only and do not create liabilities not otherwise set forth in the 

indenture. 

Provision is sometimes added to the language of Section 317(a)(i) 

that the right to sue includes the right to recover interest upon the 
2/ 

overdue interest and principal at a specified rate. Also, no objection 

is raised to a provision that demand for payment must be made by the 

trustee before it may file suit hereunder. 

I/ House Report No. 1016, 26th Cong., Ist Session, p. 57, 

2/ C.C.H. '~4odel" Indenture, p. 17, Section 7. TI. 
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I t  will be n o t e d  t h a t  whereas  the  r i g h t  of  the  t rusCee  to  sum 

under  S e c t i o n  3 1 7 ( a ) ( 1 )  £s depandmnt upon the  e x i s t e n c e  o£ d e f a u l t s  in  

payzJnC of  p r i n c i p a l  or  i n . r e s t ,  no d e f a u l t  hoed e x i s t  f o r  the  r i s h t  to  

f i l e  p r o o f s  of  c l a i m s  Co acc rue  under  S e c t i o n  3 1 7 ( a ) ( 2 ) .  This  d i s c l n c -  

t i o n  shou ld  be c l e a r l y  p r e s e r v e d  In  the  tndeuturm.  

In  soma i n s t a n c e s  a t t e m p t  has heen  made to  e n ~ r a t e  the  types  o f  

p r o c e o d i n s s  i n  v~Lch p r o o f s  o£ c l a i m  m y  be f i l e d .  There i s  no o b j e c -  

t i o n  co t h i s  p rocedure  p r o v i d e d  t h a t  such e n u m e r a t i o n  i s  no t  r e s t r i c C i v e  

of  the  t ypes  of  p r o c e e d i n g s  cove red  by S a c t i o n  3 1 7 ( a ) ( 2 ) .  To avo id  t h i s  

p o s s l b i l l C y  iC i s  d e s i r a b l a  thaC soma c a t c h - a l l  l a n s u a p  be added such as 

"or  any o t h e r  J u d i c i a l  p r o c e e d i n g s  r e l a t i v e  to  the  o b l i g o r ,  i t s  c r e d i t o r s ,  

o r  i t s  p r o p e r t y . "  

P r o v i s i o n s  a re  cmmonly  i n c l u d e d  in  i n d e n t u r e s  a u t h o r i z i n g  the  

t r u s t e e  Co f i l e  p r o o f s  of  c l a ims  f o r  i t s  expeuses  and c k s r g e s .  

D e f i c i e n c i e s  

The p r o v i s i o n s  of  S e c t i o n  317(a)  o£ the  Act shou ld  he i n s e r t e d  i n  
the  i n d e n t u r e  so as Co r o l a c e  to  an 7 o b l i g o r  upon the  i n d e n t u r e  s e c u r i t i ,  s. 

I t  shou ld  he mad, c l e a r  ¢kat  the  r l s h c  o f  the  t r u s t e e  to  f i l e  p r o o f s  
o f  c l a l m a p u r s u a n t  co S e c t i o u  3 1 7 ( a ) ( 2 )  of  the  Act  i s  no t  dependen t  upon 
the  ex lsCeuco of a d e f a u l t .  

TI :  e n t m e r a t l o u  i n  the  i n d e n t u r e  o f  p r o c e e d i n g s  Lu wh/ch p r o o f s  o f  
cla£ms u a y h e  f i l e d  by the t r u s t 4 ,  appears  Co he unduly  r e s t r i c t i v a  under  
S e c t i o n  3 1 7 ( a ) ( 2 )  of  the  Ace. I t  i s  t h e r e f o r e  s u a p s C a d  chs t  t h e r e  he 
added to  such enumera t i on  the  words "or any o t h e r  J u d i c l a l  p r o c e e d i n s s  
r e l a c i v e  to  the  o b l l g o r ,  i t s  c r e d i t o r s  or  i t s  p r o p e r t y . "  

_3/ C C.~I. "Hode l "  Ind~nt:ure,  p, 25, ~ c ~ l o n  8,12 
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Exmnp t i on 

Exemptions have been granted from time to time under Section 
4/ 

304(C)(I) from the requirements of Section 317(a)(2) upon the theory 

that it would require the consent of security holders to insert a pro- 

vision which, in effect, constitutes the execution of a power of 
5/ 6/ 

m 

attorney. In the Hugo Stlnnes Corporation case such exemption from 

Section 317(a)(2) was granted only with respect to non-assenters. 

4/ E.g., 870 Seventh Avenue Corporation, File No. 22-201; Pacific Gas 
and Electric Co., File No. 2-4676 (22-102). 

s/ In the case of in re Plankington Bldg. Co. (1943) 135 F. 2d. 273, the 
Court implied the power in the trustee to file such proofs of claims. 

6/ 7 S.E.C. 622, 638 (1940). 
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Section 317~b) 

Duties of pacing Agent 

Under subsection (b), funds deposited with paying agents for the 

payment of principal or interest must be held in trust, and the paying 

agent must be required to give the indenture trustee notice of any 
7/ 

default in the making of such payments. 

Since the paying agent i s  n o t  normally a party to the indenture 

agreement it is customary to include this provision in the form of a 

covenant of the obligor that it will cause the paying agent to execute 

an agreement embracing the terms of Section 317(b). Also, a separate 

provision is often made where the trustee may act as paying agent or the 
8/ 

obligor may act as its own paying agent. Of course, if it is clear 

that only the t r u s t e e  may act as paying agent, the part of Section 317(b) 

relating to reports of default may be omitted. No objection is made t0 a 

provision that moneys held by the paying agent or the trustee need not 
9/ 

be segregated from other funds except to the extent required by law. 

Also, ehe indenture may provide that t h e  obligor may cause the paying 

7/ House Report No. 1016, 76th Cong., Ist Session, p. 57. 

8/ C.C.H. '~odel" Indenture, pp. 5, 6 and 24, Sections 5. T3 and 8.10. 

9/ Id. at p. 24, Section 8.10, 
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agent to pay to the trustee all sums in its possession and that the 

trustee or paying agent may return co the obligor all funds unclaimed 
10/ 

after a specified number of years.- 

It will be noted that Section 317(b) requires the paying a~nt to 

hold in trust for the benefit of indenture security holders or the inden- 

ture trustee. No objection has been raised if both are not named. 

The portion of Section 317(b) requiring the paying agent to give 

to the trustee notice of defaults should relate to defaults by any obligor 

upon the indenture securities. 

Deficiencies 

The provisions of Section 317(b) of the Act 3hould be fully inserted 
"in the indenture unless it is made clear that only the trustee may serve 
as paying agent, in which case it should be stated chat the trustee will 
hold such sums in trus~ for the purposes for which paid. 

The provisions of Secclon 317(b) relaclng co notice of defaults 
should refer co defaults by any obligor upon the indenture securities. 

i01 Id. at p. 6, Section 8.10(d) and note ~. 
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Sect ion 318 
| |  

Effect of Prescribed Indenture Provisions 
,, • | i 

This  s e c t i o n  r e q u i r e s  chat  the  i n d e n t u r e  to be q u a l i f i e d  s h a l l  

p rovide  chat  i f  any p r o v i s i o n  t he r eo f  l i m i t s ,  q u a l i f i e s ,  or  c o n f l i c t s  

w i th  a p r o v i s i o n  which i s  r e q u i r e d  to be inc luded  in  such i n d e n t u r e  by 
1/ 

the Act, such required provision shall control. In indentures which 

are not formally qualified bur which are conformed to the standards of 

the Act by vlrcue of the Jurisdiction of the Commission under the Public 

Utillty Act of 1935, this provision is modified to relate to such pro- 

visions required to be included in an indenture qualified under the Act. 

Although this section may serve to negate provisions of the inden- 

ture which conflict with required statutory provisions, such conflicting 

provisions should be eliminated or approprlacely modified at che time of 

qualification. This is parclcularly necessary in the case of the so- 

called "permissive" provisions which are not affected by Section 318(a). 

It will be noted in thls connection that Section 318(b) permits the in= 

sertion of other provisions "not in contravention of any provision of 

~/ House Report No. 1016, 76th Cong., ist Session, p. 57. 

~/ See discussion supra, at p. 53, re Sec. 310(c) of Act. 

!/ In the Matter of Hugo Stinnes Corp., et al., 7 S.E.C. 622, 639. 
Exemption was denied from the provisions of Sec, 318(a), (p. 631). 
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this title." Similarly, the provisions of the Act should be inserted in 

the indenture in such form that they will be applicable to all holders 

of i n d e n t u r e  s e c u r i t i e s  o u t s t a n d i n g  t h e r e u n d e r ,  i n c l u d i n g  h o l d e r s  o f  

s e c u r i t i e s  i s s u e d  p r i o r  to  t he  q u a l i f i c a t i o n  o f  t he  i n d e n t u r e .  

I n d e n t u r e s  f r e q u e n t l y  c o n t a i n  e x t e n s i v e  p r o v i s i o n s  f o r  amendment, 

bo th  by agreement  bet~ceen t he  o b l i g o r  and t h e  t r u s t e e  and by t h e  v o t e  o f  

h o l d e r s  of  a s p e c i f i e d  p e r c e n t a g e  o f  i n d e n t u r e  s e c u r i t i e s .  Th i s  power 

t o  amend may have t he  e f f e c t  o f  conforming  t he  i n d e n t u r e  to  t h e  r e q u i r e -  

ments  of  t he  Act upon on ly  a l i m i t e d  o r  c o n d i t i o n a l  b a s i s .  A c c o r d i n l y , .  

i n  o r d e r  t h a t  t he  i n d e n t u r e  may be r e g a r d e d  as  f u l l y  q u a l i f i e d ,  t h e r e  

should be inserted in any such provision the afflnnative statement that 

any supple~nental indenture will conform to the requirements of the Act. 

No objection is made if, for this purpose, the amendment is required to 

conform to the Act as in effect at the time of the execution of such 

amendment. In the past, a number of indentures were permitted to become 

qualified which contained only the negative statement that no supple- 
I 

mental indenture would conflict with the requirements of the Act. In v/ew 

of the fact that a supplemental indenture may insert provisions which do 

not themselves conflict with the Act but which make necessary the inser- 

tion of statutory language or changes in statutory indenture provisions, 

it is customarily urged that the statement be made in affirmative form. 

~/  I d .  a t  p .  636. 
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Defic£encies 

The p~'ovLs~ons £nserced i n  the  i n d e n t u r e  pur suan t  Co t h e  r equ i rement s  
of  the  Ace should be In  such form chac they  v l l l  be a p p l i c a b l e  co a l i  
h o l d e r s  o f  s e c u r i c £ e s  o u C s c a n d i n s c h e r e u n d e r .  

l~rovis£ons of the  i n d e n t u r e  f o r  amendment by the  company and the  
t r u s t e e  or  by a p e r c e n t a s e  v o t e  of  s e c u r i t y  h o l d e r s  should a f f i r m a t i v e l y  
r e q u i r e  t h a t  any supplementa l  :tndtnCure wLll conform to  the  r e q u £ r ~ e n t s  
of  the  Act ,  

When prov~s£ons of  the  1nden~ure r e f l e c t £ n g  s t a t u t o r y  provLs~ons • 
a re  made not  o p e r a t i v e  u n t l l ,  the  i n d e n t u r e  i s  f o rma l ly  q u a l i f i e d  Under  
the  Ace, a p r o v i s i o n  should be I n s e r c e d  a t  t i e  of  q u a l i f i c a t i o n  d e c l a r i n g  
such p r o v i s i o n s  co be o p e r a t i v e .  
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Deficlencles 

The p r o v i s i o n s  i n s e r t e d  i a  Che i n d e n t u r e  pursuanc  Co che r equ i r emen t s  
o2 the  Ace should be in  such 2otto cha t  the7  r i l l  be applAcable  co a l l  
h o l d e r s  o£ s e c u r i t i e s  ouCscandins.  Che f . unde r .  

P r o v i s i o n s  o£ the  £ndmtCure ~or amendment by the  company and the  
crusCee o r  by • p e r c e n t a g e  v o t e  o f  s e c u r i c y  h o l d e r s  should a~2i rmaCive ly  
r e q u i r e  chac any mzpplemencaA indencure  w t l l  con2orm co the  requ i renenCs  
o2 the  Ac t .  

When p ~ L s i o n s  of  the  i n d e n t u r e  re t 'Leccing 8 c a t u t o r 7  p r o v i s i o n s  
a r e  made hoe o p e r a t i v e  unC£1 the  indencure  i s  f o r m a l l y  q u a l £ f i e d  under  
the  Ace, a p r o v i s i o n  should be i n s e r t e d  ac came of  q u a l i f i c a t i o n  d e c l a r i n g  
such p r o v i s i o n s  Co be o p e r a t i v e .  

5~00C7 
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FORE';VORD , 

81nee 1963 the t~nd  toward the u~e of corporate obligations 
in registered, rather than in coupon, form has be~.n Me pronounced 
that ~t call even be culled phenomenal  In 1966, on a eonNrvntive 
esthaate, more than ~6 billion of corlmrate obligations solely In " 
registered form were offered to the public in eontr~mt to none In 
1962, and only about ~218 million in 1963. As the M,~ster~l obllo 
p t i o n s  movement has been responsive to the needs of investor,, 
and Issuers alike, it alay safely be predicted that its growth will 
continue. ~ - 

It is, therefore, fitting that the Corporate Debt Financing 
Project of the American Bar  Foundat ion ~ should follow the Model 
Debenture Indenture  P:~vJsions and tile related Sample Incorpor- 
at ing Indenture  published in 1965, with its "Model Debenture In- , 
denture Provisions--All  Registered Issues---1967" and the n,. 
lated Sample Incorporat ing Indenture. These instruments, like 
their predecessors, nndoubtedly wiU be of great value to the llaan- 

community and members of the corporate bar. In tiffs Fort,- 
word I shall endeavor to record a brief history of tile movement 
toward registered obligations, the basic reasons why registered 
obli~ttions mcct flit' ]lt't'ds of the ,hi.v, :lmi how the "~lo, ie] l)eheu- 
tare Indenture  Provisions--All  Registered Issues--191iT" and the 
related Sample Incorporat ing Indenture treat  certain of the 
technical problems inherent ill registered oblibmttons. 

I t  was Rabei~ds who said, "What  cannot he cured must be en- 
dured." Yo doubt the Greeks had said it  long before. Thls phil- 
osophy seemed to permeate the financial conununity before the 
1960's wheneve:" the subject of registered obligati,ms ~ts a sul~ti- 
lute for those with coupons was broached. The coupon form of 
obligation a~ a device for evideneing.eorlmratc debt was dt't, ply 
entrenched altilough It ~vlts app:trellt th:tt the registered form had 
many at tnlet ive INmeflts, such as tile convenience of rreeiving |n- 

-terest by cheek, grt.ntly reduced stor:tge nml ]uludlittg costs, rt,- 
ductiou of risk,,~ ill the c:ts,, of ]o.,~ or ! llt'i't, :lnti t i le  ~|t|v:tat~_ge both 
to inve~tor and issuer of b'etter notice procedures. 

ZFor s review of this proie~, see Churchill Rodgcrs, The Cort'ovat# 
Tru:t lndentur# Project. 20 BuSZNZss Lawvza. 551 (1965). 

1 



Registered obligations, when exchaxtgeable for coupon obli- 
g~tions, historically sold at  several lmints in the market below 
those in coupon form of the ~anle imme and maturity. As a 
general rule, regdstered obli~ltimm ~-ere not "gotal delivery" in 
the market and had to be exchangc~l for COalmn obligations which 
always involved ~ m e  delay in delivery. Inertia to a great degree, 
and the old fact that everyone'~ blL~htc~s is ~lebody's business, 
were not conducive to producing a col,certcql effort toward b rea,k. 
tag down barriers and educating the invc~ting public'to the effect 
that there was no sqyason for i~ues in registered form to sell • t  
• discount and, on the contrary, that there were compelling eco- 
nomic zv.aaons for making a change. 

Since World War  II ,  we have seen many changes in method 
produced by change i n  technoh~y. The computer alone has 
i't, volutionized our imsiae~ metlmd.s. The coupon obligation 
problem, however, reluired a change in method through persua- 
sion. :It was necessa~" to convince the flaancial ct)mmuzsity that 
use of a different method would involve savings in labor and 
costs, ~onomies in storage, and substantial benefits both to issuers 
and investors. Involved was abamhming a dev i l ,  the coupon 
form of obligation, which had la,elz iva:d for well over 100 years, 
in favor of a device, the registered form, which lind lx.cn i:1 dis- 
favor in the market place, as the 1)referred form of debt obliga- 
tion to meet the requirements of a new and fa~t moving t~nancial 
age. 

There wa.s nothing ,ew about the registered form of obligation 
In corporate financing. Almostevery corporate issue gave the 
holder the right tu exchange colll.m obligations got tho~ In 
registered form and vice versa, at  a l'ce (ummll.v ~2 per obliga. 
lion), and at the risk of considerable delay in completing the 
mechanics of the exchange, h'ew was the propo.~itioa that issues 
of obligatio,a s,h.l.v iu registered form shoahl be used for most 
corporate issues, whit'h ]ogit.:tllv pursm,d couhi mean the evelltual 
elhni,atiou of eOUlmn obligatimu~. This dct'id~'dly w'ts a revolu- 
tionary concept. 

Tn retrn~pet't, the time was ripe for a elmtsgt,. With the advent 
of the Securities Act ot 1933, a suhstatlti'fl p:tt't of corporate debt 
financing was effL~:tc~l through dircc~ phwement with i,su~auL~ 
compa,qvs and other institutional investors. Bonds and deben- 



tares thus issued were originally in registered form with provision 
for exchange into coupon form. Later it became quite common 
in direct placements for the institutional investor to take notes 
payable to the investor or order. Thus thc..~e institutional investors 
became fully aware of the savings in costs and space which were 
available through obli~ttions which were not in coupon form. 
~Vith rising co,ts and storage difficulties, trust  companies and 
other large investors were eager to be free from the burden of 
handling u d  storing coupon ublig-tions, and the cutting and 
processing of coupons. One trust company alone reported that it 
had one and one-half miles of ~helf space devoted to coupon obli. 
gatiouL The saving in space was dranmtically illustrated by a 
report from the Treasnrer of the State of California that he had 
reduced a ton and a half of coupon bonds to less than ninety 
pounds by- exchan~,dng the coupon bonds for reentered bonds. The 
prospects of sav.ings in physical labor, costs of storage, coupon 
cutting and e+ollection, as well as the convenience of receiving in- 
~erest payments by check, indeed were most inviting. Changes in 
transportation also made the registered form more feasible. The 
use of air mail had expedited inter-city deliveries of bonds and 
reduced the po.-sibility of ,It, l:tys in transfer. Also the investing 
public had become ac~:ustumed to the idea of a security in regis. 
tered form through Government "E"  bonds and through broader 
ownership of stock. 

The enactment of Article 8 of the Uniform Commercial Code 
clarified problems Which had affected obligations in r~gistert~d 
form for mmly yenr~. One troublesome problem involved the ~,osi. 
tion of a bm:a fide purchaser of an obligution in registered furs 
endorsed in blank which had been stolen or fraudulently tams. 
ferred by a third party, t.'nder the T.:niform Stock Transfer Act 
in such a case a bona fide purchaser of ~hares of stock was pro. 
tected, but until the enactment of the Uniform Commercial Code 
a bona fide purchaser, such as a bank making a loan against the 
sceuri.ty of a registered obligation which had lx, en eutlors~t in 
blank and then stolen or fraudulently ncgotiatcq, woul¢i stand in 
no higher position than his immt..diatc transferor.-This was be- 
cause the obligation was payable to registered assigns and was 
not a negotiable instrument under the .~'egotiable Instruments 
Law. 
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• In ~.ctton &102 of the C~le thix probk, m wan cured by provtd. 
lag that an ln~,trmm,nt In IM~lrer or reentered form which is 
commonly rec,,gnized ,x n :m,dinm for investment conies within 
the definition of a security, .and in .~.ction N-lOS "~..uurities" 
p r e m e d  by Article ~ are made "negotiable inxtrnments'.  Section 
8-202 protects a bmul fide l,ureba~.r of a "~.eurity" against de- 
f eues  of the issuer except luck of genuinene~, and under Kecflon 
&301 he is protected a ~ i n s t  any adverse claims. Re~stered ob- 
ligations, coupon oldi~tion,, and ~,toek cer~ifit.ates were thereby 
put in the same category. Other chan~e~ in the Code which were 
of benefit in making re~stered obligations better vehicles for 
commercial transactions include tho.~e in. Section 3-207 which pro- 
Tides that prior to presentment for tr.~nsfer the issuer or inden- 
ture trustee may treat a ~ e r e d  owner as the person entitled 
to receive notices a n d  to exerci~ the rights of an owner: and 
Section 8-311 which protects a bona fide pnreha.~:r after regL~tra- 
flon even though the endorsement on the instrument t.~nsferred 
had been forked. 

The Buzincs~ Lawyer in its July 1!}62 issue (Vol. 17, I~. 844) 
carried an article entitled "The Coupon Bond--A Costly Par~. 
do~; by the undersigned. This ar!iclc discovered rite pros and cons 
of coupon and registered oblihnttions. The conclusion was reached 
that tizere was no reason for the market to alL, criminate against 
re~stered obligations and that the problem of discrimination 
would be resolved by issues ~]ely iq registered form. The article 
produced a rt..sI~onse which indicated that the time had arrived 
when a coneerttqi effort should be made to give greater currency 
to registered obligutions. A suplfle:uental article was published 
in the January  1963 i~ue of The Bt;sia~rss L,;rycr (Vol. 18, 
p. 429) which told of the activation of a Sln.'eial Committc'eof the 
American riankrrN A.,,~ei~ttion to promote a wider use of regi.q- 
tered obligations. It is" to this ;~ln.q:ial Committee, and, ia par- 
ticular, its able oh:firman, Russell 1I. Johnsan, Executive Vice 
President of the United l,~ltttt.~ Trust Company, thac the credit 
Ihould go for rite remarkable success of the re~stered obligations 
movement since 1962. 

The Special Committee, through speeches, writing,, and pub- 
licity, served a~ an educationni c, taiy~t to crystallize the ~cnti- 
meat in the financial community for rt, gistercd obligations. The 
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savings, conveniem.~ azid other beneflt~ nf r e ~ e r ~ |  obitS*lout 
to issuers and InvestoP~ were ~tres..~ed. T~'hnicn] diflh.ulIies were 
not ignored, and an effort w~i.~ mzn|e to find sohltion.~, l ~ , e r s  with 
outs tanding obligations wew urged to waive fees .n  e x e h a n g ~  
between coupon and re~, tered ~,hligatio,, and to a.~u~* Investors 
making excimnge= to regis, ear l  form that  prompt ext-tmugea to 
coupon obligations wonhl l~ available. This endeav,r  w,t, highly 
ImeeeufuL ],'or 1 9 ~ ,  4S coel~,nttions alone reporhql :tat .inel.ease 
of ~.gistered obligations of more than T1 billion prin,.il*'tl amount 
ta which &54,$64 coupon pitq.eiq were exchanged for l:l.tl4! pieces 
in registered form. - - " "  

The movement was a im helped in 19G8 by the ..l.'lrestone 
Plan" ,  in which an issue of coupon and re~.'stermi oldlgations 
interchangeable without eo.t would be i~ued or]ginn|iy llt regis- 
tered form nnle~  the purt.ha~'r ,iNked for the eonlmu fi,rm. The 
'Wireatone P lan"  resulted in Nigniiicant amounts of r,.giPdered ob- 
ligations being.placed in the hands of investors and umlmlbted]y 
created a favorable climate among investors for all n.gistered 
hmues. I~ is di~icult to estimate the amount of regish.e~ql obliga- 
*ions issued raider the -'Fires! |lilt' Plait", bnt it is lwlievmi |hut well 
over ~1 billion of obli;::tti~ms in et.~istered form w,'~' l~ued 
through the "Firestone IS|hi| "' lit llte first ..,even lill)ll(h.q ,st | | | (~.  

• I t  was conic ,  deal that tit,,/urt~ittg point in tl~e regi.~ls'~'d obli- 
gations movement ~'ould i,. the' ~m.eesaful offering nn,I ,tmq.lttance 
by investors of a large is.~m, hi fully registered fi)rm. 'l'hi,re wat¢ 
no major  ismlo of ob|iknttiotzs ~ i t |  to the public b,,fi,,~' 19(~1 t o  
support  tlte thesi~ that Hit |.~t~.tlle ,oiely in registe~qt f , r m ,  for 
which transfer.~ nstti exrh~tllge.~ wtmld lw exp~q]iti(msi,v mit,ie, eoltld 
be sold o~ a par i ty  with ,tat i.~iw of oldigation, ill ~"'tll"'l! form. 
According to Tlw .%'('~r fo rk  7'h, cx. , t  the end of 19l;'-' Ilwr,' wePe 
tWO issuers re:ldy to hrillg iIIil i,,nd~ mflely ill regi~l,.l'ed form. 
but "each ~.'ltlllpally WIIII|N lit hi' ~.~'on(l". 

The break enme in Ju ly  ,,l" I!t11:1 when l:atttqi Air,.r,ll'! In~m;:ht 
out ~t4:~,884.700 4!:: ' ; .  ~ul.H.dituit, 'd lh.l.,ntut'es ,Ira' ,~.~Ist  13. 
lO~q~ Oil fl r|~Jlt~ o[] 'er | l tg ' t , ,  Jt~ ~l|Iflrt, holder~l. Tlli,l 'l 'lifls'r, (:Oll- 
~lhlrtted Edi,,on ~i t i  at eqtliil ,,'lltive Itiddin;.. ,.~T3,11tOll,llllll Firs! 
Mar*gage lUIt| l{ef|iltt | i l tg lhmd.~, I~s,rf Set'it.~ (ll|t' |9!!;I. ,tWi Bank.  
ers Trus t  COlllpatly of .%'¢.w Yitt'k ~ohl ~10(}.(}U0.|IIII) ( ' l l ldl l l l  .~ott.'~ 
due 10SS to the public thrutlgh It neg,)tiated sa~e to ali,i,,i.~vritera. 
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These offerings, i'n "all registered" form, weee suece.~ffui and con- 
vinced the financial community that issues solely in re~stered 
term could be ~ l d  without :~ear of discrimination and that the 
administration of such iv~ues could be handled satisfactorily by 
the corporate trustees and othe~ involved. 

The suece~ of the registered obligations movement since 1983, 
as stated, has been phenomenaL 2 llased alone on offerings men- 
tioned in Moody's Bond Survey, the e.~fimates of corporate debt 
hmues mlely in registered form are these: 

l~wnbev of Itmes Tc~a~ Principal Amo~mt 
I l l  

1964 . . . . . . . . . . . . . . . . . .  1T ~ 634,770,625 
1965 . . . . . . . . . . . . . . . . . .  T4 3,890,523,594 
x e e e  . . . . . . . . .  . . . . . . . . .  125 e,044,718~0 

The foregoing, of necessity, has dealt only with the highlightJ 
of the registered obligations movement. The technical problems, 
however; cannot be ignored although they appear to be diminish- 
Lug. Throughout it has been apparent that  the trader whb bays 
• bond or debenture in rally rt-~istered form and selis it in smaller 
denominations on the .~me day mu.~t h:tve tire ability to break 
down t h e  bond into required denominations in order to make 
delivery within the customary four-day settlement period. The 
alternative is delay in delivery and carrying charges which, under 
the prnctiee in the securities markets, f:fll upon the seller who 
cannot make delivery. There are several devices ,~-hieh may help 
in the aolution of this problem, including an interim n q'eipt used 
by Bankers Trust Company, or a fiduciary rt.t.eipt stlg~t'sted in 
1964 by the undersigned.' 

Joseph C. Kenm'dy, Vice President of lhtlzkers Trust :'Oral,any 
of 2~ew York, who has long bet, n inte'rt,stt,d ill tile lt,gi~tered obli- 
gations movement, and I~ola, rt I. J~,'lndllll, Assistant Vice Pre.,,ident 
of Bankers Trust Comp.lny of h'ew York a lilt, co-author~ of an 
article in the Jann' try 1:}67 issue of The l;usim',s LaSt!lee (Vol. 
~.,  p. 333 ) entitled, "'Re~ent Developments in Debt l;'inatwinn and 

, a  

SMoody's Bond Sun's" of Fehnm~." 27. l t~67 wifll re~I~-~ t~ new israes 
did not ~lou" a single public utility or imlu.qrial issue in coul~u form. 
There were ainu issues totaling $37tL~XI.000 in all rcgistercd ~'orm. 

sorrel $ebring. "'Tit,. R,vist,'rcd Bond Cots:c: O[ ,4g'l'.'" Addres& 
American l.Me Convention. October 14, 1964. 
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, [ d m i u i ~ t ~ w t m , . .  This article deals in part Corpora t e  T r . . ;  " " 

with technical problems relating to re~i.~ered bondH and is com- 
mended t~ those who are. interested in •neh details. 

Me~r~ Kenmqiy and Landau di~cn~ pr~bieuuq relating to 
transfers after initial distriblltion; tho~ relating to registration 
and exchange facilities; the reconl ,late for interest payments; 
the dating or obli~ltions; and the selection oI obligations for 
partial redemption. The authors also point out technical problems 
inherent in convertible l~ue% which shonld be studied by counsel 

• dealing with an htsue of this kind. Recently certain holders of a 
convertible debenture issue in coutmn form of a national corpora. 

• ,.ion lost valuable ctmversion rigt~ts as they we~ not aware of the 
"published call of the debe:tturc-J ~td thus did not present '.heir 
debenturt-,, for couv.er~ion prior to the expiration of the conver- 
sion right on the redemption date. To avoid such r~tllt.q issller~ 
undoubtedly will continue to W e  serious attention to the rt~'.s. 
toted toms for convertible i ~ u e s  so as to require notice of  redemp- 
tion to be u~ailcd to each holder, althougll, as indicated by Messrs. 
Kennedy and Landan. from the iss,ler's stamipoint ihe c:tsh cost 
of a convertible i~ne  in registered form ~s'ill probably exceed one 
in coupon form. 

The C0rpo~zte Debt Fin'meing Project of the American Bar  
Fonndation h::s made a distinct eontrib~:tiou to corpornte finance, 
and to all tl~ose ~l-ho helped prtxluce the 3Iodel Debent~:re Inden- 
ture Provisions nmt the Sample I n c o r l ~ : t i n g  Indentm'e shonhi 
go the eongrntnlatious nmi al~l~ret'iatiou of the fln::ncial com- 
munity~lawyers,  i~ners, investors amt m~de..'~'riters. 

It is now lmrticnlarly lilting, with the g.rv~s'l]l of the registered 
obl i~t ions movement, that the Project should ilwl,de model pro- 
visions for lsslses of boml~ lind debont~lres .~ohqy in registered 
form. In this effort tlw dt~lr/.~mt,n imvo workl~i wffh :m ,mr open 
to pntclic:t.l sugg,.~lions of tb,,se whose |}lt.~illt.~s it is, on st d;D" 
to day basis, to denl wi th  l~,tl,~, of oblig:i t i ,ms ~de]y Its re~ster~.d 
form. The "'.r~'~'comm~'~,lcd l'rocvdl,'c's lee Rc, i.,ffcrvd lJo,d l~- 
aues" of lhe Corls~rule Trust At'livitic,* Commith,e, American 
Bankers A~ociation (1'}66), tamh,.ined ninny helt, ful .~,ggt,.~ti,ms 
whlcit ]rove I~,t,n cov~ideh,d in pta,|mrinl.t lhe "M,~h.l i'~ebentu,'t. 
Indenture Provi,4ions--,~.ll Regi,,te~,d l~,,,ues--11)t;7" **nd the ta,. 
lated 8ample l:~corporating Imh.ut~lrt,. ,kl~o, drafts of the~e 
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two documents were sent to the trust officers of some 40 fiduciary 
Institutions in 13 cities for their consideration and comment& 
Comment~ receive,] from these ".rust officers proved .to be in- 

va luable .  
The two documents publixhed in this volume deal with all tech- 

nleal problems which are inherent in the instrument because it is 
in registered form, except those, in the negotiable .area such ,as 
convertibilitT. These understandably were omitted but will be the 
subject of a commentary as tuirt of the Project. 

I t  would not be possible in this review to itemize 'e~ch point 
covered, but the following catalog of the more significant points 
may be of interest: 

Dating o[ Debe~ttures. It is c!ear]y stated in Section 303' that 
all Debentures shall be dated the date o( their authentication. 

Record Dales. One of the benefits of a registered obligation 
Is the ability of the investor to receive intert~t by check. To ac- 
eomplizh this result requires a mechanical device of having a 
record date so that the Trustc~ can have an opI,ortunity to make a 
list of the holders of the obligations of ret.ord on a W e n  d:lte and 
then prepare the intere,Jt cheeks for mailing. Section ;~07 ac- 
complishes this purpose by pro%-hliug that interest is to be paid 
to persons in who.~e names Debentures are ~'egistered at the close 
of business on a Regular Record Date as specified in Article Three 
of the Indenture. Article Three adopts a simple and uniform sys. 
tern of fixing Regular Record Dates with relation to Interest Pay. 
ment Da tes~a  most desirable practice--and carefully points out 
(Sample Incorporating Indenture page 7, lint, s 3 to 6) tl~at the 
Interest Payment Date Khould be either the first or the 15th day 
of a month. In the former case the Rc-~ular ltecord Date will be 
the 15th, and in the latter ease will be the last, day of the next 
preceding eaieu,htr month. 

De/eultetl Interest. 8eetion 307 also deals '~vith the problem 
ot Defaulted Iatere.,,t, and provides for a Special Record Date for 
thp payment of such intert-st. 

*Scion re~erenees are to "Model Debenture Indenture Provisions--All 
Regi~tcv~ Issues--l¢.,~7 "' unle.~s otherwise indicated. "Indemure" her.in 
means the Sample Incorporating Indenture. 
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Partia'l Redemption#.. To permit the orderly seJecfl'on of the 
particular obligations to be rc~/.eemed, Section 305 provides for 
the closing of the transfer books for a period of ~fteea days prior 
to the mailing of notice of the federal, Lion of the obUgut/ons 
,elected. . . . .  

AutAenticatin~ Agent. The problem of mu|ticity tranafers k 
dealt with In several interlocking provisions, rn | 3-1 of the In- 
denture "Place of Payment" may be defined to include offices or 
a g e n d a  of the Company in more than one city. Sect/on 305 pro- 
rides that Debentures may be surrendered for transfer "a t  the 
office or agency of the Company i n n  P l ~ b  o f  Payment";  and 
Section 1002 requires the Company to maintain "an office or  
agency in each.place of Payment" where D e b e n t u r ~ m a y  be 

• e M '  . "surrendered for. trau.~fer..In the absen~.o t  an Authentica~u2~, 
Ak, en~ the ofltc'e or agency of the Con, pany in a /'lace of Pay- 
meat other than the o/~ce of the Trustc~ does ao more than 
forward the surrendered Debenture to the Trustee t ~9...d receive 
the new Debenture from the Trustee. The actual transfer, includ- 
ing the registration thereof on the Debenture Register and the 
nnthettticntiozt of the m,~r I)ebt,llture, is [,r,,cessed a£ the olllce of 
the Trustee, which then forwards the aew Debeature to t.he office 
or agency of the Company where the old Debenture was surren- 
de..~. With the appointment of one or mot- ~ Authenticating 

.Agents pu1~un:lt to § ~-14 of the Indenture, however, transfers 
can be fully processed at the u/l~ce Of ~zs~ ~'uthcuticating Agent 
without hlctlrring the delay involved in forwardiilg Debentures 
to and from the Trt:stee. m ~  

" DebesltttrV Fo~',~#. Set'lion 2{}I expressly pruvidt.s that azty 
portion of the text of nay Debenture :'mty be set forth on the re- 
ver~e thereof with ~lppropriate reference thereto on the face of 
the Debenture. This style h~t~ hi.ell followc~ ill most iasue~ in 
the ll:tst fcw ye:tt~ :lilt| h't~ grt':ttly ht'[|~t't| the itsv,.stor both by 

reducing the ~,i~ of the paper he rereives am[ in emphasizing the 
aU registered device. Ia making thL~ prt)visioa, the draftsmen 
have again adopted for the 3It,de! l'rt,visitm, ,I [~r:.t,.ttce ill the 
financial field wit[oh has been well received. 

. The great value of the ~[odel Prt, visions aml rt, lated S.ample 
Lueorporating Indentures p~part ,  d by 1:he Project, aside from 



permitting rise device of incorporation by reference of substan. 
ttal portions of an indenture, lies in the presentation to the 
members ot the corporate L~ar of draftsnlanship at high quality. 
The Project undoubtedly will havean influence on a considerable 
proportion of the documents under which :registered obligations 
will be issued in the future. In particular, the Model Debenture 
Indenture Provisions should have a salutary effect in bringing 
about o~'eater uniformity in the practical aspects of techniques 
applicable to registered obligations. For ~ p l e ,  the provisions 
concerning the dating of Debentures, specifying the date from 
which interest accrues and fixing the 11cg~flar Record Date u 
either the last or the 15th day o! a month should be constructive 
steps toward a uniform practice. .~ 

The registered obligations movement has come far since 1962, 
as" attested by the more than 96 billion of obligations solely in 
registered form, publicly .offered during 1966. For any pioneering 
effort, and particularly for a highly successful one, there are 
problems ~'hieh require the attention of an experienced, profes- 
sional body. The work of the American Bar Foundation Project, 
coming at this juslcture in the registered obligations movement, 
is most timely. Its effect ~hou]d ]w constructive and helpful in 
the financing of American business and to that growing body of 
investors who prefer the convenience, safety, economy and other 
benefits inherent in registered obligations. 

Philadelphia, Pa. 
July 1967 
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LNT'AODUCTION 
" 

MODEL DEIIENTURE INDF.NTURE PROVISIONS 
ALL REGISTERED 15SUES--1967 

mui relined 

SAMPLZ INCORPORAtiNG I~DF.N'F0"I~ 

Iu 1965 the American Bar Foundation published the "Model 
Debenture Indenture Provisions--1965" together ~'ith a related 
8ample Incorporating Indenture. The 1965 blodel Provisions 
contemplated the issuance of debentures both in bearer form 
registerable as to principal with hlterest coupons attached and 
In fully r e ,~ t e red  form wiihout coupon--. In  this rt~pect, the 
1965 Model Provi~ions refit, clod what thereto[ore had been the 
a/~nost universal practice. There was a t  that  time already a 
movement in progress to enconnlge the nlmmionment of the coupon 
form, as Orvel Sebring explains in the l"orc~vord to this vohlme, 
but there was little indit.:ttion that the "all rPgislered'" luovemc::t 
would progress as completely and as rapid]y as it  has. 

The 1965 Model Provisions c-~n be, and in fact have been, us~i 
for an all registered issue. I t  is lmssible throu;:h rehttiveiy simph, 
provisions in the Sasnple I~scerpor:xting Indenture to.delete front 
the ]~[odel Provisions all references to coupon debc~tures a n d  
coupons and to state tha~; debcnturt~ ~'ill be i&,med only in frilly 
registered form. There etltt)i]hl bt' lltl qUt."~lioll IIISlIIt fi le It'gri] 
adequacy of this tt~.,hniqlte, but it :to doubt h,ls not se~,mt, d 2lttr:,te. 
tire to most draftsmen. Furthermore,. t 'ertain st.'ei:lI I~roblem~ 
of a technical nlthtre b~-..:tme :tpp:xrettt ~ts exlwrient.e tit, relo|wd 
with the all registered i&,~tle. Tile lnore si;.,nifie:lnt of tlle~, ,trt, 
Identified by 31r. ~ebrillg ill tilt' ]'~ort, worti. Tilt, ~dlstioll~ of 
these spt,~'i:tl prubh,ms did not appe:tr iu the 19t;~ 3h,tel Provi. 
~ons, as tho~o ~htt!on~ h~id not lq.~,tt gt, ner:llly :tgrt't't| tllttm alld 
standardized at  the time of publication. Itt the e:trly part of 
19G6, the Corporate Trttst ,~.ctivities Committee of the Anterit'nn 
Bankers A~mei~ltiou l)rotlml;,'Tlt~'~l it.-"I~cco+m.'ltc,,,,dcd Pro¢~'du~x 
/or Regi#t('rcd Bo:,d Issuc," olTertng sohttion8 to SltSlly Of the 
special problems peculiar to alI registered |smlc~. Thereupon the 
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officers of the Project decided that the time had come to produce 
this all registered version of the Model Provisions and the related 
8ample Incorlmrating Indenture, with the hope that it would not 
ouly be useful to the draftsmen unfamiliar with the Sl~'. ial prob- 
lems of the all registered form, btit ~"oald also encourage the 
Jtandardization of certain b~Lsic administrative provisions. 

The 106T All IlegLqtered Model Provision.% like the 1965 Model 
Provls/ons, are intended for use either intact, as "Exhibit A ' ,  t o  
be incorl~orated hi" reference, or for direct use in an indenture'In. 
eon~'entional form. The Introduction to the 1965 Model Provi- 
sions included explanations and instructions to aid the draftsman 
in using the :~odel Pro~'isions. Since in these respects the 1967 
and the 1963 Model Provisions are alike, the Introduction to the 
:1965 Model Provisions is re-printed in this volume. There is also 
reproduced on the following pages a letter from the Securitieq and 
Exchange Commission with re~,-ard to their examination of the 
1967 Model Provisions and the related Sample Incorporating In- 
denture, with particular reference to conformity of these docu. 
merits with the Trust Indenture Ac~ of 1939. 

Co.Direc~ors 
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INTRODUCTION 

Io 

MODEL DEBKNTUI~E LNDENTURE PROVISIONS 
1 9 6 5 .  

md av.taled 

SAMPI~ INCORPORATING I ~ D ~ R E  

The documents in this book represent the attaiament of the 
initial objective of the American Bar Foundation',, Corporate 
Debt Financing Project." The background, philo.,,ophy and pro.. 
gram of the Project have been discussed by Churchill Rodgers 
in T]te Corporate Indenture Project, '-'9 Bu& Law. 551 (April, 
1965). 3It. Rodgers there explains that the Sample Ineorporat. 
lng Indenture and the Model Debenture Indenture Provisions 
(the documents publi.~hcd herein) will be the subject of Com-  
mentaries which will appear in book form. These Commentaries 
will describe in appropriate detail the consi,leration.~ which have 
led to the gpeeific texts of these two d,enmentq. They will also 
discuss, and give examples of, those indenture prov~.sions which 
are commonly negotiated and not susccptible of treatment in 
model form. 

It  is not the purpose of this introduction to anticipate the 
Commentaries by attempting to set forth any explanation or 
Justification of specific provisioas. The experienced practitioner 
will naturally be curious on runny points, and there was some 
temptation to  defer distribution of these documents until the 
Commentaries Were ready to accompany them. ()n the whole, 
however, it has seemed more sen.~ible to publish the completed 
docmnents with this brief explanation of how they are intended 
to be used. They will thus beconm available for use immediately. 

The governing patfern of the two document~ i.~ the separation 
of negotiated and non-negntiahqi provisi,,ns, aml the statement 
of the non-negotiated provisions in model form. It ia the expec- 
tation flint these Mndcl Provisign.~ will hocome ,.,mmonplaee, 
standardized "lmilerl,late". The l.,ncflrial results should Is, 
two-fold. The dragoman is spared the burden of contriving 
and the reader, of understanding different phrasing for ex. 
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pres.~ing the same thought. The pisysicnl sepa~ttiosl of the nego- 
tiated provisions should also facilitate ne~oti-',tic, n. That is to 
say, it wil l  make readily aplmreut to all concerned what needs 
to be negotiated and decided. " 

Obviously, Use ~Imrntfon cannot be perfect for all purpomlS. 
In deciding what should go hi the Model Provisions the Directors 
and the Steering Committee have striven for complete objec- 
ttvity. The selection hn~ beess based not upon nnv doctrinaire 
riew~ as to what xhould or should not be negotintcd, but upon 
what has in fact been the prevailing praetit~. Inevitably situa. 
tions will arise in which the Model Provisions are inappropriate 
in some particular context. Provision is made in the Sample 
Incorporating Indenture for expre~ing specific deviations from 
the Model Provisions. The fact that they will not fit every 

• situation in every respect should not detract from their overall 
"u~fulness. • 

The Model Provisions are deJigned to be used by physical 
attachment, intact, to an "incorl,ornting" imh.nture. The Samplo 
Incorfmrnting ~ndenture ilIustrntes ho~v thi.~ might be doue. 
The Incorporating Indenture i~ thus thc "lt~dentilre". I t  iN 
"this instrument" executed by the "ComlmnY" and the "Trus- 
tee". The Model Provisious arc. nttnrhed as Exhibit A. The 
Model Provisions are not an "instrument". They constitute only 
a collection of material design~l to be incorlmruted by reference 
into the Indenture. Thus, the Model Provisions l~*come opera- 
tire only to the extent that tlwy are so incorporated. When any 
provision is so incorporated, 

"such provision at the Model l'rovisiorm shall be dt~llt@d 
to be a part  of this instrument us fully to all intents and 
purposes as though said provi.~lml had beeu ~ t  forth in 
fa l l  in l ids in~truluenl". (S:InlId,, lneorl~r:ltiXlg Indelt- 
ture, Pag9 1, Lines 15-17). . 

The i11¢orlmr:ttion by r~,frrence is not intendc~t re be in gram, 
but item by Item, as appropriate. 

The Stl~,~cial numbrring ~'**trm fur the Model Provi~lons 
facl l i ta t~ this step by ~tep im.urporutiolu Tilt, nunll~er of the 
~Irlt article of the lmientllre (illuxtraled by the Sample In- 
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¢orporatlng ;ndenture) ]M O,r:, and ~ction, ~'ithia the article 
are designated by the Kym]~l § and are auntie.red "I-I", "1.2" 
and upwards. Su l~ luent  articles uf the Indenture ere num. 
bered T=o and uIm°ards. In eontrust to this, the ft.'st arliele 
of the ~Iodel Provision, I,  nnml~red "100", and ~ t i o n s  within 
the article are d~ignated by the word "Section" and are numbered 
Section "101", "102" and upwards, t4ubsequent articles o f .  the 
Model Provisions ar~. numbered 200 and upwards. This "permits 
the aumimring systems to be separately identifiable and yet an- 
ordinated, tan that, for example, § 2-1 /of the Sample Incorporat- 
ing Indenture) ine~,rIs~tes by reference ~eetion 201 of the 
Model Provisions, and similarly with § 2-2 and up~'ards. For 
| 2-4, however, there is no eorresl~mdinIt 3Iodel Provision,. this 
being the section re.~rved for the form of interest eOUlmn, which 
la a negotiated provL, don. The draft.~man of the Indenture must 
provide the specific text for § 2-4. What appears as § 2.4 of the 
Sample Incorporating Iudeature is an illustrative example aug- 
besting certain I'ossibie variables that might be negotiated; but it 

not a Model Provision. 
Article Ten of the Indenture provides ~ more Complez illus- 

tration. ~eefions 1001 and 1007 of the 3[oth.I P:.ovL~ions ~et forth 
certain general covenaut.,I which appear i n virtually all debug. 
tare  indcntur~.'s. Unle.~ in a particular case there is rome reason 
to vary the,Je Model Provisions, ahoy may be incorporated by let. 
erence intact by ~ 10-1 through 10-7 ot the Indenture. There- 
after, according to the scheme of these documents, ~-ould follow 
the negotiated covenants. The~ must be set forth in full text in 
the Indenture al,d nuntM,rt~i § I0-S et .~eq. The Contmentaries 
s'ill give actual exlutll)le,~ of sortie of the more cotltllton nego- 
tiated covenants, hut them exitntl)les arc not intended :as ntodeis 
to be lncorlmrat~! by referen('p. Tlwy a-ill be examples which 
the draftmmln may urn,, modify or ignore as the bnsine,,ts ~ lni re-  
meats of the partit 'uiar |inaueing ittdieate. 

ill  t.eriaill illN|ttll¢'t~ (he Indt.nfurt. shott]d supply :z spt'cilica- 
tion that Is called for in the Model Provisiolm. See, for example, 
,Article 600 of the 2klt, iel ['rovisiotas. ~ectiou 60!) of the Model 
lJrovisiotu~ refe~ to tile l)rint'iiml oflh.e of the Trush~. ~. '~l~.'ei - 
fled In Article 8i.r': ("Article t~ix"~ by the numbering tt.'ratem 
of these documental is neeeasarily It refereace to the Indenture, 



or atncorporatiJtg indenture". The  corvt.~lamding article o1' the 
Model Provisions 1~ "Affiele 600").. Article 8ix of the ~ample 
Incorporating lmle;~tnre illuatn~t~ the teehinqne for supplying 
the specification in the ~a~ond (unnumla.v~w/) paragraph by 
stating: " " 

The location of the principal o~Ice of the Tru~tqe re. 
f ~  to in § 6-9" shall he the P.ity o f . . . .  " 

The dra£taman has fur ther  room for variation. I te  may in- 
corporate b y  reference a section of the ~halel P~vLsions except 
for a change or addition ~ t  forth in the incorporating indenture. 
Alternatively- he nu,y simply omit to incorlmrate some section 
of the ~iIodel P~vis iuna  and state in Cull text in the incorpomt.  
lag  Indenture the negotiat~i agreement or the partie~ on the 
par t icular  nmtter  involved. 

The dra~'taumn intent  upon utilizing t h e e  documents in the 
manner  reeommexlded by the l'ro~c~:t should begin ,a-ith the 
~ample Incorporat ing Indenture.  I t  Beta out the skeleton of 
an Indenture. IIt, ~,houl,l then provide therein the full text with 
respect to t h o ~  matters for whiuh tln,'t, are no ~Iodel Provi- 
sions; incorporate the appropriate ~lodH Provisions, as neee~. 
a a ~  to reflect the ngr~,ment of the par~h.,a; and supplement, 
amend, or snpersede other Model Provisions as approl~riate. 

While this is the rt~:camnemk~l u.,a,, it is not th,, only use 
which may be made o! the 3Iodel P~visim,a.  They may, for 
Instance, be reprinted (to the extent so ag~'t~.,d) in au indenture 
of the conventi,,nal tyla,, instvml of la, ing attached in l'ull as 
Exhibit A. Both methods have equal validity. Asnumiug that 
copies of the 3hale] Provisions are re:adily availai~h, in qmmtity 
at mmle~lte t.o.~t, ao that a t tachment  of a[ m:t of the Model PrtJ. 
¢tsions to etieh ¢oiLv of tilt indt.uturt, ts e'l~y and im.xpenaive. 
reprint ing all or lmrt o1" tin, ~hah.1 Provision,~ in a lmrtieulav 
hie | e l | l u re  st,~.lllN lo Ill.' llnltt,t.t..~tril.v P.~p~'llsiVe to tht. issuer.  
.~evertheless, it  the dnfft~man prt, fera, tht, .lhalel Provisions 
are equ.tllv available for miL.h rt'pritltittg, in whole or ia tmrt. 

The ~qample Ira',riser, fling Imh.nfurt, ami .llmhq Provisions 
have L.,e~.,n suhjts't~l to examination and ,.oinment hy nlem|mrs 

*St~.'fion (O) uf the .~Iodel Provisions wire1 incorporated into the In- 
denture In:comes § ~-9. 



17 

of the 8took l~,t  Department Ot the New York Stock Exchange; 
by repre, entative eorimratc ~rnst ofllc~.~ of major banks or 
trust  eomlsazd~ active ill this field in ui~e eitie~---IHrmingbam, 
Boston, Chicago, Houston, Lo~' Angeles, Hew York, Philadel- 
phia, Sun Francisco and Washington ;* and by an ad hoc con.. 
su]tative committee of the Ameri,.an Institute of Certified l~nb - 
He Aecountaats.t  Many helpful suggestions of these groups are 
reflected in the documents in this IMmk. These documents have 
also been examined by the Securitie~ and Exchange Commis- 
sion with particular rel~erence to their conformity with the Trust 
Indenture Act of 1039, and the Foundation has received from 
the Commi.~ion the letter repro, hzeed o ,  the pages following. 
We therefore believe that the Model Provi~iono are practically 
and leg~tlly sound and have reatched their present stage of as 
much adaptability and general acceptability as could reason- 
ably be hol~,d for in an u,der tuking or this scope. Vt'aile the 
draftsnmu must examine the 31odel Provisions with care to de- 
termiue their "applicability to a partic~flar financing, we have 
used great care to assure ourselves that these Model Provisions 
are sound and workable for most debt, utters issues. We hope, 
therefore, that the ,h'afl.~mr~ cn~z begizl u'ith a fair assumption 
that the ~[odei Provisions will .~erve saci~f~tctorily unless special 
circumstances rt~luire alteration. 

The sole purpose of these documents is to enable business- 
mesl and their conzssel to coz~eotztr:zte their Hzzze and nttcntioi~ 
on uegotiation, azzd the dr',zftilzg of pro~'i~iong e~pressing the 
results of negotiation, s, Vt' l|ope tizat titese tioc~zmetzts contr ibute 
to this proct.'~s. ~tnd tizat they comztteml fhvzuselvPs to the []ar 

and the ~lztaucial community. 

Co.Directors 

merit to corporate ~rust o~c~s of forty major h.~t:ks ,~nd tnlst comp:mles in 
tlzirte~zl citic~---,x.zkmta, J3irmi,zgl~m. Bosto11. Chic.~go, D~11~s. Houston. 
Los AiIgeics. New York. Phil~dclphL~. Pittsburgh. St. Louis, .~an Fran- 
cisco and Wilmington. 

~As the l.rk'Q all registered doezms~tts presented no new accounting 
probl~s, they s'erc z~¢ submitted to the A. I. C. P. A. ad hoc commit:ee. 
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 Itis 2:t rtanrr dated g o  • e o o  o ~ e o Q  e e e  e o e g  @ a l e  o ~ , o  ~ e ~ e ~ @  o ~ .  . 

between . . . . . . . . . . . . . . . . . . . . . . . . . .  . . ,  a .  . . . . . . . . . . . . . . .  . . . . . . .  
corlX)ration (hereinafter called the "Company") having it, pHndpM • 
office at [Here inxert ,trezt addrexx far pur~oaes of Section 105 of tlu~ 
Model Providm~r], and . . . . . . . . . . . . . . . . . .  , a . . . . . . . . . . . . . . . . . . .  
corporation (hereinafter called the "Tnutts"), sets forth certain of it., 

provisions in full and incorporates others o~ its provisions byrefer~ce 
to the document entitled "A~mizc.au B.~m Fouuo^xaoN-Moom. DE- 
~Z~rTUmZ INDENTURZ P~vlsxo~s---Az.z. R~czs'rxR~.~ Issu.xs----196Y" 
(herein called the "Model Pr~iaion£') annexed hereto as Exhibit A, 
and such provisions as are set forth in full and such provisions as are 
incorporated by reference constitute a single instrument. 

Whenever this instrument incorporates herein by rderence, in 
whole or in part or as hereby, amended, any provision of  the Model 
Provisions, such provision of the Model Provisions shall be deemed to be 
a part c~f this instrument as fully to all intents and purposes as thoug~ 
said provlslon had been set  forth in full in this instrument. 

Rer~taIs of the Company 

The Company has duly authorized the creation of an issue of iu 
Debentures (hereinafter r.alled the "Debentures") o~ substantiaIly the 
tenor and amount hereinafter set ~orth., and to provide thereior the 
Company has duly authorized the execution and delivery o~ ~ !n- 
denture. 

All thin~ nec~sar 7 to make the Debentures, when e.xe~ated by 
the Company and authemicatcd and delivered hereunder and duly issued 
by the Company, tim valid ob]ig'ations of the Company, and to make this 
Indenture a valid a~'eement of the Company, in accordance with their 
and its terms, have bcen done. 

Now, TzzrxEvo~, Tins I~'D~'rv~E Wrr~sm'n: :-- 

For and in consideration of the prcnfises and the purchase of the 
Debentures by the Holders thereof, it is mutually covenanted and 
agreed, for the equal and proportionate benefit o~ all Holders of the 
Debentures, as ~oU~vs: 
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ARTICLE O N E  

~)ef~ons and Other Provisions o£ General Application 

1.1. DesnitJo~ 
0 

(~a) For all purposes of this Indenture, ~xcept as ot,".e~dse 
expressly provided or unless the contex: o t h ~ i s e  requ~'m: 

~ ( I )  ~ Indenture" means this instnm~ent as 
or~ginalIy executed or as it may :From t~ne to t~me be supple- 
merited or amended by one or more indentures rappleme~ml 
hereto entered into pursuam to the applicable pro,,-~sions 
hereoL 

(2) All" re.~erences in this ~nstr'ament t o  deslg~ated 
%4rticZeg; "Sectiong' and other subdivisions are to the desig- 
nated Art/des, Sec~ons and other subdivisions of ~ is  insrru- 
mere as ori~nally ~-xecuted. The words "herein"~ "hereof" 
and "hereunder" and other words o/~ similar ~mport re.Cer to 
this Indenture as a whole and not to any particular Article, 
Section or other subdivision. 

(3) Any re£erence in the ~,Iodd Provisions to any par- 
tic'afar Article or Section or other subdivision oi the Model 
Provisions which is incorporated in this Indenture shall be a 
re£ercnc: to the Article or Section or other subdivision o£ 
this Indenture incorporating such particular Article, Section 
or other subdivision. 

(b) Definitions £rom Model Provis£ons. 

Section 101 o£ the Model Provisions is herein incorporated 
as Subsection (b) of § I-I hereoL 

(¢) Or.her De.qmtions. 
["Authenticating Agent" means the I'crson named as 

Authcnticath~g .'\gent h~ § d-l.l until a successor Authendcathlg 
Agent shall have bccome sudz pursuant to § 6-14, and lherea£ter 
"Authenticating Agent" shall mean such succcssor.] 

[Here in~ert additional dcfi.i#ioaLs, if any, of general atpll- 
eatlo~] 
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§§ 1-2 through 1-10. 

Scions 102 through II0 of the Model Provisions are herein 
incorporated as §§ I-2 through 1-10 hereof respectively. 

[ I f  the I ,  denture is to be qualil~ed under tke Trust Indeature 
Act, there .dtould be added at this point an additlonal paragraph 
• reading xub.vtantia~ly as follows: . . . . .  : 

• *qt is intended that this Indenture shah be qualified made" 
the Trust Indenture Act and, accordingly, it is hereby declared 
that § 1-2 shall become operative forthwith."] 

§I-11. :Benefits of Indenture. . . . .  

Not.h~g in this Indenture or in the Debentures, e :~re~ or 
implied, shall give to any Person, other than the parties here~ and 
their auto .sots  ]~erennder [, the holders of Senior Debt] and 
the Hold~s oi Debentures, any benefit or any legal or equitable 
Hght, remedy or cl~hn under this Indenture. 

[The bract.'ctcd Ia,guage abo'.~e is to be :ucd only if the De- 
benturez are subordi~mted to certain specified "Senior Debt".] 

§ 1-12. Governing Law. 

This 7ndcnture shall be construed in accordance with and 
governed by the la~'vs of the State of ................ 

21 
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ARTICLE TWO 

Debenture Fonus.  

§§ 2-I through 2-3. 

Sections 201 through 203 of the Model Prc~'{slons are herein 
incorporated as §§ 2-I tlu'ough 2-3 hereof respectively. 

[Si.cc Scctiou 201 of tiw Mod,'l Provi#ions pro~,idcs /or ap- 
propriate bi~crtions, orals.don.r. SZlb.ctit~ttiO;t$ and rariatlons in the 
Debenture [orvm required or permitted by other pr~,i.rions of the 
Indenture, the filli. 0 h: of the blauk.~ in the [orm act out h; Scclion 
202 is not ezscntiaL 



1 
2 
;3 
4 

6 
7 
8 
9 

I0 
1'I 
12 
13 

14 

16 
17 

4 

. d s  an ~t~,nzo~,'~e, f,~ draftxman may pre~er not to incorpo- 
rate t ~  form by reference but to set forth t ~  [onn in f ~  in tl~ 
lncorpm'ating l~utentur¢, particularly q tlwre ia Jo be an A~then- 
.~o4fi=g ,~ ge~rt. . .  

,4.ot~r altcrna:ivo it fo i~zcorporate ~Ize form of Seek'On 202 
b~ re~erem:e and fis addition ~pecify, by reference to page and line 
number~, the matters to be ;n.rerted in all the blanks. ,'Ill three 
methods are fca~ibi¢ and legally ~t~cicnt. 

I f  [here is to be an ~4uthc~iticatbtg Agent, (1) .co,ion 202 
of the Model P r ~ m ~ ,  i f  incorporated by re[erence, mz~'t firzt 
be amended byinserting tl~¢ ¢vord.r "or on bcl~alf of" after ff~e 
flrx'~ "by,  in line 17 on page I4, and (ii) the followlng ~hould be 
added as § 2-4: 

"§ 2-4. Form of Authenticating Agent's Cer~L~.c-'.te of Au- 
t h c n ~ t i o n .  

'.'This is one of the Dcbenturcs rcf~rrcd to in the within- 
mentioned Indentm'e. 

18 ON ~ZIZAZ.F OF TI~E T~U ,ST~_E 

19 
20 

m e o e o e e o e e e e o t o e e o e e  o e o Q  e t  

Authenticatlng Agent 

21 
22 

B•P' 0 o Q  O e e  e e Q e o  • o • • ql, O e Q e e  o o o o e  

Aufl~orlzcd Officer"] 
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ARTICLE THRE~. 

~ e  Debencur~ 
• - .  . . 

§ 3-L Title and T e m p .  

The aggregate pr:ndpal amount o~ Debentures w~ch may 
be authenticated and ddivered und-.-," this Indenture is l i~ted to 
$ . . . . . . . . . . . .  , except for Debentures authenticated and delivered 
upon transfer of, or in ~xchange for, or in He'.: of other Debentures 
pursuant to §§ 3-4, 3-$, 3-6, 9-5 or 1i-8. 

The Debentures shall be known and designated as the " . . .  % 
D~.wru~s Duz "of the Com- o @ @ @ @ @ @ @ @ @ e  @e@ m e e e e  @ o e e m e @ ~ o  

pany. Thdr Stated Maturity shall be .............. , and they 
shall bern" intere.st from Com.,,.,=,,,,,, oI,@, ~,,,c~t ~) , or ~rom 
the most recent Interest Payment Date to which interest has 
been paid or duly provided for, paTable semi-annually on ...... 
. . . . . . . . . . . . . . . . . . .  and . . . . . . . . . . . . . . . . . . .  h each year, 
at the rate(s) set forth in the following text which slm',l be 
inserted in the Debentures at the respective points indicated there- 
for in the Form of Debenture set ~orth in Section 202 of the 
Modal Provisions: 

[One Example of Text. to be ~nser~d] 

" . . . . . . . .  ~ per annum until the pr:'ndpal hereof is paid or made 
avaLIablc :[or pay:rnmt." ~ 

[Another E.xamplc of Tc.xt to be Inserted] 

"... % per annum until the prindpal hercol bccomes due and pay° 
able, and at the rate of... ~ per annum on any overdue prindpal 
and premium and (to the extcnt that the payment of such interest 
shall be legally enforceable) on any overdue instalment of interest." 

[The choice az to ¢vhich of tI~e forcgoi.g c.ramplcz is #o be 
used o:ili aIu, ay.r be a matter [or ncgot~,zlio..] 

[The prindpnl and the Redemption Price Of, and the |nterest 
on, the Debentures shall be payable at the office or agency of the 
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Company in the City of . . .  . . . . . . . . . . .  (herein called the '*Place 
ol Paying:").] 

3 - ". - - " Or': .... ". . . . .  " o 

4 [The principal and the Redemption Price o~ the I~. eh~'ntures 
5 be payable at the o~ce or agency o~ the Company m the City 

of . .  . . . . . . . . . .  or, at the option ot the Holders of the Deben- 0: 
tares, m the City of . . .  . . . . . . . . . . . .  (each o~ said dries being 
herein called a *'Place of Payment"). Interest on each Interest 
Payment Date shall be payable at Lhe office or atFncy of the Com- 

I0 pany in the City of . . . . . . . . . . . . .  . . .]  

11 [The proz~io~u :vith respect to the Place or PLaces of Pay.. 
• merit mu.tt be drafted wit/; d.e regard to the rcgulren:e.t.r of any 
:ecuriiies exchange on wi;ich the Dcbe::tures are to be E~ed.] 

The Debentures shall be redeemable as providcd in .drtide 
Elez, cn. 

[The Debentures shall be cmitled to the benefits of, and be 
redeemable for, the Sinking Fund as provided in ,,trtide Twelve.] 

[The Debentures shall be convertible into Common Stock ol 
the Company as provided in ~,Irticle Thirteen.] 

[The Debentures shall be subordinated in ~:g'ht of payment 
to certain other indebtedness of file Company as provided in 
~rticle Fo:~rte~t. ] 

§ 3-2. Denominations. 

The Debent.res may be issued in denom~nnt;ons of $ . . . . . . .  , 
$ . . . . . . .  , etc. and any multiple of $1,000 [and such :mdtlples, if 
any, o£ $I,000 as elm Company may from thre to time autilor=e]. 

§§ 3-3 through 3-9. 
Sections 303 through 309 of the Model Provisions are herein 

incorporated ~ §§ 3-3 through 3-9. hereof resIx.'ctively. 

The Reg'nhr Record Date referred to in § 3-7 for the pay- 
ment of the interest payable, and punctually paid or duly pro- 
dded for, on any Interest Payment Date shall be the [15th] 
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I [last] day (whether or not .-. busln~ss day) of the calendar month 
next preceding such Interest Payment Date. 

;3 l i t  ia a~,umed time the Interest Paynent Date ~7I be 
4 
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I I  
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I$ 
16 
17 
18 
19 
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21 

either the f~'.rt or the 15th day of a monfl~. In the former 
cg.~e, ~ Reg,lar Record Date wiU Be the .25th, and ~ the 

. . . .  latter case tlu~ last, clay of the next preceding calendar moJgh.] 

§ 3-I0. Authentication and Deliver7 Of Original ~ ' u e .  ~ 
Forthwith upon the execution and delivery o~ rids Indenture, 

.or from time to time t.herealter, Debentures up to the ag~r~ egate 
principal amount o r s  . . . . . . . . .  , : .  may be executed by 'ride.Com- 
pany and delivered to the Trustee for authentication, and sl..ail 
thereupon be authenticated and ddlv~ed by the Trustee upon 
Company Ordd', without any ~urther action by the Corn .Irony. 

[ In  the maiodty of cases, the dogar arao:mt to be ~er t ed  
in the blank in line lO on this page -~qll be the same an the ammmt 
inserted in the blant~ in line 6 on page 5. If, fiz an), particular ¢nse, 
the negotiated terms pr~'ide tlmt .wine portio~ of the total au- 
thor~ed amount of the Debenture ~ t e  ,:ay be authenticated and 
delivered o~dy upon compliance with certain conditions p~'ecedent 
(e.g. mcetbtg an earninga teat), thi.~ § 3-20 m:t~ be modified to 
reflect these negotiated tem~u.] 

23 

24 
25 
26 

' ARTICLE FOUR 

Satisfaction and Disch.',rge 

Article 400 of the Model Provisions is hereln incorporated as 
Article Four hereof, Sections 401 and 402 of the Model Provi- 
sions being §§ 4-I and 4-2 hcreo£ respectively. 

27 

28 

2O 

ARTICLE FIVE 

Remedies 

.§ 5-I. Events ot Ddauh,  .. 
Section 501 of the Model Provisions is hereby amended by 

adding thereto the following:. 
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[Here insert additional Events of Default to reflect the 
negotiated reruns of the Debenture issue, including, among 
otlter,, the treatment of aubsidiaries. ] 
Section ~01 o[ the Model Provision.,, as 

her:tin incorporated as § 5-1 b e r y l  

§§ $-2 through $-I$. 

so amended, is 

Sections 502 through 515 of the Modal Provisions are h~r~ 
incorporated as §§ S-2 throu#~ 5-15 hereof resl~¢tivdy. 

The required percentage in principal ammmt of the Out- 
standlng" Debentures rderred to in § 5-13 shall ix .... %. 

• • [Section M6(a) (1)  of the Trout Ind~ture A a  of 2939 
( T I A )  provides that this percentage m:ut be " .ot  less than a 
ma/ority". Ordinarily ads #crcentaoc would be the same 
the pcrcmztage required for appr~'al of a s.pplemental 
indenture uudcr Section 902 of the Modal Pr~'iaio~u.] 

ARTICLE SIX 

The Tr,astea= 

~§ 6-I through 6-13. 

Sections 60I through 613 of the lIodel Provisions are herein 
Lueort:mrated as §§ 6-I through 6-13 hereof respe:tively. 

The location of the principal office o~ the Trustee referred 
to in § 6-9 shall be the City of . . . . .  . . . . . . . . .  . . . .  [or the City 
of . . . . . . . . . . . . . . . . . .  ] .  

[ I f  the I.dcnt,tre is to be qualifi,'d u.dcr the Trust Imtcnture 
A~.., there =ho,ld be added at tlzi, point an additional paragraph 
reading .ntbstantially as follows: 

"It  is intended that this Indenture shall be qualified under 
the Trust Indenture Act and, accordingly, i t  is hereby de- 
dared that §§ 6-8 mtd 6-13 slmll become operative forth- 
with."] 
[If,  in any particular case. {t seems probable that an active 

market in the Dcb,'nturcs ~c,ill ,'xisdc.in some place oth,'r than the 
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location of the o~e of the Truaee, :~ parties may ~c:.~ upon, 
or the talc: of a sccuritle: excha~Joe may require, aze appointment 
of an Authenticating Ag~:t. !f an ~luthcmicatinO ~lOcnt is to be 
appointed, an additional § 6-14 :hould be added, of :uMc h the 
foX.wing ~ a~ exam#~.: 

"§ 6-14. Authenticating Agent. 

"T~ere shali bc an Authcnficat.:ng Agent appointed by 
the Trustee wkh power to act on its ~h~L~ and subject to 

c~rccfion in the authentication and delivery o£ Debentures 
"inconnection wkh tr'ansfers an.d exchanges-under §§ 3-4, 
3-5 and .11-8 as fully to all intents and purposes as though 
the Authenticating Agent had bcen expressly authorized by 
those Sections ~o authenticate and deliver Debentures.-For 
all purposes of this Indenture, the authentication and delivery 
of Debentures by thc Authcnticatin~ Agent pursu:mt to'thls 
Section shall bc deemed to bc the authentication and ddivery 
ol such Dcbcnturcs 'by the T,,'ustce'. Such Authcnticatin~ 
Agent shall at all times be a bank or trust company havin~ 
its principal oiZce ~-.'.:..'... : :. ............. , and shall 
at all times be a corporation or~-anized and doln,~ business 
under the laws of tfle Unhcd States or of any St'..te, with a 
coml~ined capital and surplus of at least $5,CP~0,000 and 
authorized undcr such laws to cxer¢ise corporate trust Powers 
and subject to supervision or c.xaminafion by Fedcr'..I or State 
authority. II such corporation publishes reports of condi- 
tion at least annually pursuant to law or the requirements 
o£ such authority, then .for the purposes of this Section the 
co.mbhlcd Caldtltl and surl~hts o~ such corporation shall be 
deemed tO be its combined capital and surplus as sct.;~or_th in 
its niost root:tit report of condition so publi:d~cd. 

• ''The Trustee hereby appoints . . . . . . . . . . . . . . . . . . . . .  
as Authcntlcatlng" Agent. - 

.... *'Any corporation into which any Attthenticatln~' A~'t:nt 
may be mcrgcd or convt:rtcd or with which it may be con- 
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solidated, or any corporation resulting from any mergtro 
consolidation or conversion to which any Authenticating 
Agent shall be a party, or any corporation mcce~ng to ttm 
corporate trust business of any Authenticating Agent, shall 
be the successor of the Authenticating" Agtmt hereunder, if 
such successor corporation is otherwise eligible under this 
F~ction, without the execution or filing of any paper or any: 
further act on the part o f the  parties hereto or the Authen- 
ticating Agent or such successor corporation. ' 

"Any Authenticating Agent may at any time resign by 
giving written notice of resignation to the T ~ s t ~  and to the 
Com~ny. The Tnastee may at any time terminate the agency 
of any Authenticating Agent by #ving written notice of ter- 
mination to such Authenticating" Agent and to the Company. 
Upon receiving such a notice of resignation or upon such a 
termination, or in case at any time any Authcnticating Agent 
shall cease to be dlgible under this Section, the Trustee shall 
promptly appoint a successor Authenticating Agent, shall 
give written notice of such appointment to the'"Company and 
shall mail notice of such appointment to all Holders of De- 
bentures as the names and addresses of such Holders appear 
on the Debenture Register, and shall publish notice of such 
appointment at least once in an Authorized Newspaper in the 
place where such successor Authenticating Agent has its prin- 
cipal office. 

"The Trustee agrees to pay to the Authenticating' Ag'cnt 
from time to time reasonable compensation i'or its services, 
and the Trustee slmll be entitled to be reimbursed for such 
payments, mbjcct to § d-7. 

"The provisions of §§ 3-~, 6-4 and 6-5 shall be applicable 
to any Authenticating Agent."] 
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ARTICLE SEVF_~N . . . .  

Debentureholders' Listz arid Repor~ by Trusten 
and Company 

Ar~de 700 o£ the Model Prov/Hons is herdn incorporat~ 
$ as Artide Seven hereo~, Sections 301 through 704 of the Model 
6 Provisions being §§ 7-I through 7-4 hereoi resl~:tivdy. 

7 / "/*he "reporting date" referred to in § 7-3 shall be . . . . . . . .  
8 [The "repoSing date" should be not later ~han 2 ~¢ear 
9 after the earliest i~.r.a¢ date of any of the Debenturez.] 

!0 [I f  the Inde.ture £r to be qualified under the Tmt~ Indenture 
11 Ac~, tl~re .dmuld be added at this point an additional paragraph 
12 readi, g ~abstantiafly as follozva- 
I3 "It is intended that this Indenture shall be qu~ii~ed under 
14 , the Trust Indenture Act and, accc~rdingly, it is hereby de- 
15 dared that Article Seven sh~  become operative for~with."] 

16 ARTICLe. EIGHT 

17 Consolidation, Merger, Conveyance, Trar~£er or Lease 

18 Article 8C0 o~ the Model Provisions is here,:n incorporated as 
19 Article Eight hereof, Sections ~01 through 803 of the Model 

Provisions being §§ 8-i' through 8-3 hereof respect;rely. 

21 ARTICLE NL"C'£ 

22 Supplemental Indentures 

23 Article 900 el" the Model Prov~sions is herein incorporated as 
24 Article Nine hereof, Sections .001 through 906 of the Model Provisions 
25 being §§ 9-1 through 9-6 hereof respectively. 

26 lilt the case of conr'crtlble Dcbcnt.rcs, Article 900 of the 
27 Model Pro'aisionx, as incorporated herein, .rhould be amended by 
9.8 adding to the proviso iu Scctlon 902 a 1tow c!,.ue to the eff.'ct 
29 that no supfl,..iental fitdenture shall adz,er.rdya ffect the ¢onz, ersion 
30 right: of the Dcbcuturchohlcrs under Article Thh'teen. In the 
31 ease of subordi.ated Debenture's, Article Ni.¢ should contain a 
32 .c~v § 9-7 to the effect that no .rut, Plcme1:taI fitd.'nture zI~ 
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adversely affect tl~ rights of any holder of Sen~rr Debt snd~ 
,4rt~rl¢ fourteen mitlurta the consent of such halder.] 

ARTICLE T~'~ 

Covenatl~ 

§§ 1o-I through I0-7. 

Sections 1001 through 1007 of the Model provisions are 
herein incor~rated as §§ 10-I through 10-7 hcrc~f respectively. 

fifo in any parti~dar case, the negotiated ternLr so prozdde, 
.rome of the co'oenants ,nay be modified so at to be applicable to 

-.~d~M~vies. ] 

§ 10-8 and following. 

[Here inters one or more additional Section~ coz,ering nego- 
ffated coz,cnants. ] 

§ I0- [Final Section of Article Tcn] Waiver o£ C e . " t ~  
Covenants. -y. 

The Company may omit in any part'-'cular instance to cemply 
with any covenant or condition set forth its §§ ...... to ...... , 
inclusive, if before or after the time for such compliance the Hold- " 
ors of at lc,'-,st . . . . .  : % in principal amount o[ the Debentures at 
the time Outstanding', shall, by Act o[ such Dcbcnturcholdcrs, 
either waive such compli'-ncc in such instauce or generally waive 
ct~mpliancc with such covenant or condition, but no sucll waiver 
shall e.xtcnd to or affect such covenant or condition cxccpt to the 
¢.xtcnt so expressly waived, and, tmtil such waiver shall become 
effective, the obligations o:[ the Company and tJ2c duties of the 
Trustee in rcspcct oi any such cove:rant or tradition ~hall remain 
ha/all  force tad  effect. 

[The Sectim~ to be referred to, and the percentage to be 
~nsertcd (~uhich must bc Izot less than a ma/ority), b~ the [ovegohzg 
bi t .ks  "will al'ztxtys be a matter for .egotiath,.. Ordhtarfly this 
percentage wo.ht be the same as the perccnt,19c rcquir.'d .for ap- 
proz,al of a supplcmcutal btdcutur¢, under Scctiou 902 o/the Model 
i'rovisio,s.] 
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ARTICLE ELEVEN 

R~Imaption ot Dd~nturm 

§ II-I. Pdght ot Redemption. 

[H~e insert negotiated proz.Zn'ons e~ith respect to tht 
amounts, daie.r and condition: of and premhtm.r on redemptions. 

Yht draft.mean may zm'sA to set forth here the e=a~ re. ~. ( to  
be inserted in the Form of Debenture) of a ~,mmar~ of these nego- 
tiated proz&ion.r, and of a ~ammary of certain of tlut Model Provi- 
sions relating to redemption, which should inchtd¢ the follozving:. 

"It  is pro-,dded in the Indenture that Debentures o~ thh 
issue oi a denomination larger than $ . . . . . .  may be redeemed 
in Imrt ($ . . . . . . . . .  or a multiple there1) and that upon any 
partial redemption o~ any such Debenture the same shall be 
Parrendered in exchange for one or more new Debentures ~or 
the maredccmed portion o~ prJndlml. 

"Debentures (or portions thereo£ ~ a~oresaid) ~m" 
whose redemption and payment provision is made in accord- 
ance with the Indenture shall c~se to bear interest .:tom 
and after the date fixed ~or redc~nption."] 

§§ I I-2 through 11-3. 
Sections 1102 through II08 0£ the Zfodcl ProWsions are 

herein incorpor=tcd as §§ 11-2 through 11-8 hereof respectively. 
[I f  in a direct placement detailed provi.~io1~ for sc!cctlon o. 

a pro rata basis are d ,  irca. Sectio,, 1104 o/ t / ,e  Model Provisions 
. , , ,a  be a,,,e,,dca by a~di,,o the s~cc~a~ ~ro:¢,io.., for ~,,c]~ t,,'o 
rata x tcc: io . . l  

27 

28 

29 
30 
31 
32 

ARTICLE TWELVE 

SinkLng Fund 

[Here i.sert negotiated pro=~sio.s. ,'f a,:y~ with res~e~ to 
.dnkhtg f . . d  t~ayme.t.T. In drafti.g the sinki.g f . . d  proz,islo~u, 
the drapsma, sho.ld e.rprcssly p r~dc  that .oticcs of rcdemp. 
rio. of Dcbcnt.r.'a for the sinking f .nd  shall be g~'cn by the Trlu- 



1 
2 

"3 
4 
5 
6 

.7 
8 
9 

10 
11 
12 

lee in the name rum on behalf of elm Company. Section 2205 o] 
the Model ProvLn'ons. it mill be ~toted, prwddes that notice of re. 
demption of Debe.t.res at the eleaion of. the Compa.y. shall be 
g~z,en "by tlur Company or, at the Compan~"s request, by the Tess. 
#tf ' .  etc. The draftmna= sltmtld also note. among other t, hings, 
that Xectlon 902 of the .t{odel Proz,isio.s does .at preclude the 
reduction or deferment of si.khtg fu .d  obligations affih the con- 
sent of the holders of 66~ % in #n'.cit.al amou.t of th. Out- 
standing Debentures. If ,  therefore, in a.y particular ease, such 
modification of dnking fu .d  obligatio.s is not to be permitted 
re:dee Section 902, an appropriate amcudment of Section 932 
must be nmde at. the time it i.t incorporated herein.] 

ARTICLE THIRTEEN 

14 

15 
16 

17 
18 
19 

20 
21 
22 
23 

24 
25 
26 
27 

28 
29 
3O 
31 
37 

Convert'ion 

[Here i.sert negotiated provisions, if  any, with respec~ to eanversio. 
of Debentures. 

In the case of eo.vert;'ble Debent.res, ee~ah: Seetlons of the Model 
Providons .;ho:dd be anwndcd prior to incorporatbu herein ineIud.- 
~tg, amo.g others, the follo'wb:g: 

(1) Sec:io. 50., ° sho.ld be amended by adding at the end of 
the Section headhtg the words "and to Convert" and by amending 
lhw..s 9 and 10 on page 30 of the Modal Provisio.s to read s.b- 
aantlally as follo-=,s: 

"enforcement of any such Ftyment and the right to convert 
such Debenture in ac¢ord.a.ce with Article Thirteen and to 
institute ~tlt for its enforcement, and stleh r.'.~hts shall not be 
impaired without the consent of such Holder." 

(2) Presumably Article Tl£rtee. aqIl ¢ontal. d #ro~isio. 
recluiri.g the excc.tlo, o[ a supplemental htdc.t.re to presem'e 
the right of ea.=.erdo, h= the case of a rcclasdficatlo, of o.tstand- 
~.g .dtares of stock or hi the cqse of a stt,'ccssor C,,mpa.y, and, 
if .to, Scctlo. 901 sho.M be am,'mh'd by a&thtg a m'zv Clause (5) 
provhthig for the execution of s.ch a strpplcmc.tal irate.turn. 
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(3) St:..ion 902 sho'.dd be an~nded by adding to the prong 
a new Clause (4) to the effect that no supplcnwntal indenture shall 
adv~'sely afros the convcr.~ion right of any Debentureholder ~ i t ~  
out ~he cm~ent of the Debentureholder so affected. 

(4) The first sentence of Section 1002 should be amended by 
adding at the end of line 2..5 on page 63 of the Model P r ~  
the wordr ".'or convection "°. 

($) SecHon 1104 should be amended by adding at the end of 
the fa,st paragraph a ~w'a~ sentence reading ,nl bstantiall y at f ollovas : l 

"If any Debenture selected ~or partial redemption is con- 
verted in part bdore t2:,e t~.-mL-',ation of ",.he conversion right 
resulting &am such selection, file converted po~on oi such 
Debenture shall be deemed (so far as may be) to be the por- 
tion selec..ed for redemption." . . . . .  

Se~ion 1104 should be f~trther ~mendcd by adding a provi- 
sion that Debentures which have been converted dttrhtg a selection 
of Debentures to be redeemed, shall be treated by the Trustee as 
Outstanding for the purpate of .ntch selection. 

(6) Section 1105 sho,dd be amended by adding to the re.mtlred 
contents of the notice of redemption a statement at to the time of 
the terrorization of the right to cowvcrt the Debentures to be re- 
deemed and the current conversion price or rate. 

(7) Section 110d should be amended by adding at t,t~ end 
a new sentence reading .mbstantialIy as follo-aJs: 

"If  any Debenture called :for redemption is converted pursu- 
ant to Article Thirteen, any money deposited with the Trustee 
or so segTegatcd and hdd in trust for the redemption of such 
Debenture, shall be paid to the Company on Company Request, 
or if then held by the Company, shall be discharg~xt from such 
trust.:' 

Under these ¢ircun~tanc&r, the draftsman may be st,ell 
adr,,~,red not to amend and hwor1'orate by rcfcrencc Sections 
508° 901, 902, 1002, 1104, 1105 aud 1106 (or some of thenO, 
but rather to set forth th,'sc Sections in full in the Incorpor- 
ath~g Indcntur¢. ] 



1 

•2 

3 
4 

$ 

6 
2' 
8 
9 

10 
11 
12 
13 
14 

!5. 
15 

17 

16. 

A R T I C L E  FOLrRTEEN 

Sabord/aat~o,, 

[Here ~ negoti~ed l~o~isions, i! any, ~,itlz ~esp,c~ tO 
.tul~ordin~tion of D ebc~ur~. ] 

This instrxnent rmy be executed in any number oi c~unterpaxts 
e~h of which so executed sh~l be deemed to be an original but all 
such countcrpm, ts shall together consfitum but one and the same 
instrumen~ 

Lw wxz~v~ss w-wzazor, the parties hereto have caused tMs ~den,  
"t.'re to be duly exe .cured, and their respective corporate seals to be 
hereunto aLrz.xed and attested, all as of the day and ymr first above 
written. 

(Naw *t Cdm~,.~) 

~ 
n~  Ib • • • • • • o • • o o o  oe  • oQ  oo  o e o e *  

Presider 
AI~.st: 
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Sere#am 2 

Attest: 

. . . .  . . . . . .  ~;''''''''''" 

(Na~ ol Tr~t#O 

B y  , . . . . . . . .  • . 

25 [Add Acknowledgments] 



~x~mrr, X 

. 

• Amc~c-~n Bat ~'oundafion 

MODEL DEBLNT'jITE i N D ~ I I 2  PROVISIONS 

1967 

I i i  i i  I 

AP~ov~D AND Aoom'~ 

~uLY 1967 



S~;o. 
Section 

Section 

T A ~ L ~  O F  C01W~'2:N'2S 

.*.RTICLZ 1 ~  • 

L~u tx rmxs  ~wn O r x t z  X:'tovmoxs oz, G~.~ta.~. A ~ u ~ ' r t o x  

I01. De~niti0m 
o ~ e o o Q o o o e l o e e e o l e e o #  o o t  # • o o o e Q  e e e  e e o Q o o o  o e o o o e  

A~liate; control "1 o o e  e o o o  o ~  o o o ~ e  o o e o o Q a e o I Q o o o e o e  o o o o Q  

Authorized New~r~per . . . . .  . . .  • 1 I t e e t ~ e a t  e e Q e  • w e 4 l t  Q o o o 4 ~ e l l e o  

Board of Directors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
Board Re~zlution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
Commission . 2 o o o a o o o  o o 6 o  e w e o e Q  l e o e e e  Q e o e e e e Q e e o e e e Q e  • 

C.amp~y o o e o o o  e,  e e Q  o o 0 o o o o a  e o Q e e o  o o o  o o e o o o o t t o e o o e q o o  

Company R~uest ,  Coral:troy Orr is ,  COmlmy C0..~mt . . .  2 
Debentureholder . -2 e o o e o e * , e e  * o • • e e o  Q e g • • ~ • q,  e e ~ t q J , ~ e  ~ o e o ~  

Dcbe.ntm't R~ i s t t r ;  Det:~..tart Registrar . . . . . . . . . . . . . . .  2 
~.vent t~f Defa'uJt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
~o/der . . . . . . . . . . . . .  2 a ~ a o e ~ o  ~ o  • o o o e e e o o o ~ e a e ~ e e ~  a r i e s  

Independent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 
Interest Payment Date " 3 l i O  O f t  @ @ @ U O ;  O Q e ~ r ~ i  ~ @ l @ ¢ @ l e  I t l i i  

Maturity . . 3 
Ol~cers' Certificate 3 o i i o ¢ ~ q i ¢  ~ o ¢ @ @ l l ~ @  ~ o l o @  o t ¢  i @ o o ~ o t i  

Opinion of Counsel 3 • o e ~ o e  ~ e ~ o e o o ~ e  ~ e e e ~ e e o e e e  

Outstandin; e Q a ~ s e e e ~ o e a a e ~ a ~ @ ~ e o o e e e ~ o o o ~ o o o e e u e e Q  

l:%ying Agent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

of Payment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Predecessor Debenture, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Redemption Date . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
.Redemption Prict . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
P.eg~alar Record ~ t e  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
~Retponsible O~cer . . . . .  
Special R~ord D:te : e ~ ~ o e ¢ ~ o  o o @ e o  q) o o e ~ o o o e o e s o o  s e c e d e  

Stated 3laturi ty . . . ;  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  : 

Trustee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
T r u s t  Indenture Act T I A  
V'~'t President ~ o Q  e~ o e  e Q ~ 4 )  o ~ q t e ~ e o  ~ o  • • o ~ a  e a o  e ~  e o o e o e ~ e  

102. Compliance Certificates and Opinions . . . . . . . . . . . . . . . . . .  

103. Form of Docament,  Dclivered to Trus te t  . . . . . . . . . . . . . .  

104. Acts ~| Dtbentureholderz . . . . . . . . . . . . . . . . . . . . . . . . . . . .  • 

3 
4 
4 
5 
5 
5 
5 
$ 
5 
$ 
5 
6 
6 
6 
6 
? 

8 



Sec:k.s 

S='2zn 

Sec~ca 

Sectlou 

See:b. 

105. 

106. 

io7. 
108. 

109. 

II0. 

Notre.ca, etc, to Trustee and Com.oa~ .................. 9 

Notices to Debentureholden; Waiver .................. 9 

C o n ~ t  with Trust Indenture Act " I0 g o e e o e o e e o e e a m e o e o e e e e  

H.~ect ot H,'-ding~ and Table of Contents . . . . . . . . . . . . . .  10 

Su=-essors and Assigns . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I0 

S ~ m t y  Chine ' 1o 8 o O o  • e e e o f # o e e e m o o o e * o e q D e ~ e q D e g e e e o Q e  

5echo. 

See:ion 

Sect/on 

ARTICLE 20O 

D~z~rc ' s z  F o l - s  

201 Forms Generally o a e a o e e o e o t o e g o e a e e o e e e e e o e e o e e e O e e e e  

202. Form of Debenture .................................. 

203, Form oi' Trustee's Cert~cate of Authentication . . . . . . . . . . .  

lO 

I I  

14 

5eaion 

Sec~ou 

Scc~on 

S e c ~ n  

Se t ,on  

Sec:icn 

Section 

$ec~on 

301. 

302. 

305. 
~ 6 .  

307. 

308. 

ARTICLE 30O 

T x z  D z ~ r c s ~  

Title ~ d  Terms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  15 

Dehorn/nations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  IS 

E.xe~tion, Authent;,mtlon and Delivery and Dating . . . . . .  15 

Temporary DeL, enmre: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  16 

Reg;st~t]on, T : - a , ~  and E.xch~gc . . . . . . . . . . . . . . . . . .  16 

Mutilated. Destroyed, Last and Stolen De]x.ntm'~ . . . . . . . .  13 

Payment ot Intc:-~t; Interest P~ghts P:'ese:-ved . . . . . . . . . .  19 

Persons Deemed O~vnen . . . . . .  ~ . . . . . . . . . . . . . . . . . . . . . .  20 

C ~ = I L ~ o ,  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  21 

Section 

Section 

ARTICLE 400 

SATI~FAC'~ON AND DI3C~ARGg 

401. 5at;sf:c..~on a.d Discharge of Indenture . . . .  : . . . . . . . . . .  • 21 

4 0 l  Applk: t io ,  of Trust Mane 7 . . . .  . . . . . . . . . . . . .  • . . . . . . . .  22 



Section 

Section 

Section 

Section 

.fm:tlea 

Section 

Section 

See'Son 

S=z/on 
Section 

$=tioa 

Section 

Sec~on 

Section 

See.lon 

Section 

Sec~on 

Section 

Scc.~on 

Iu 

~.~TICX.E 

507. 

~ 1 .  Eve.~ of De~u~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

502. Ac~e:.-~r3:~ of Maturity; Res~ssion and Annulment . . . . . .  

503. Collection o£ Indebtedn.e~ and Suits for E.n£orc~'ment by 
T ~  . . . . . o  . . . . . . .  ° . . . . . . .  ° ° ° ° ° ° . . ° . . ° , o o . ° . . . e ° o  

504. Trustee May File Proofs of Claim . . . . . . . . . . . . . . . . . . . .  27 

505. Trustee May .Enforce aa~nm without Ponession ot 
Debentares 23 come moo o °eee • om° eemo°ov° vome°o eemoeeoeme • 

u Application el oney Call~"~-d ...................... 

Limitati Suits On O~ eeoc eeoeeeeee °emeeooeeeeeeeeeeeee° 

U n ~ d k l o n a l  Right of DelienturehoXder.~ to R e ~ v e  ~':m- 
• tipaa, Premium and Iatere~ .......................... 

$09. Restoration of Rights and Runedies .................. 

510. 

511. 

512. 

513. 

~I4. 

5;5 

3)  

3)  

P~ghts and Rm~edies Cumulative . . . . . . . . . . . . . . . . . . . . . .  30 

Delay or Omi~iau Not Waiver . . . . . . . . . . . . . . . . . . . . . . . .  30 

Control by Debcntureho|ders . . . . . . . . . . . . . . . . . . . . . . . . .  31 

Waiver of Past De~ults . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  31 

Undertaking for C a m  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  =2 

Waive' of Stay or E.xte.':3ion s . . . . . . . . . . . . . . . . . . . . .  

601. 

60!  

603. 

(.O4. 

605. 

606. 

607. 

60S. 

AR'I~ ~T.~ 6C0 

T z z  T z ~ r r ~  

Ccrt::in Duties and Respensl"b~itles . . . . . . . . . . . . . . . . . . . .  33 

Notice ot Defaults . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  34 

Certain Ri;hta of Trust~ . 35 t q D e e t e o t  e e e o e t e o o e t t e e o e e o e  

Not Rcspons~Ic for Rccit~L~ or Zssu=nc, of Deb~,tturts . . . .  

M=y Hold Debentures 36 e e . e e o e o e e e e e o e o ~ t e o ~ o l e * o  o e o e  

• 
Money Held ia Trust . . . . . . . . . . . . . . . . . . .  • . . . . . . . . . . . .  

• 36 Compcmsatlon and Reimburtcmeat . . . . . . . . . . . . . . . . . . . .  

Di~lu=lit~=tion; Con,qlc~ng I n : e r t ~  . . . . . . . . . . . . . . . . . .  

2 3  

~4 



Se~0n 

S ~ o =  

Section 

Section 

~ 0 ~  

iv 

(a) ~:limlaatlaa of Coefli~ng I-mest or Resigna~oa . .  

('b) Notice of Future to I~iraina, e C.m~i~iaff Interest 
cr :Resign .......... . .... . ........... ; ........ 

(¢) "C~flic~ng I n t en t "  De.fin~ .................. ,.~ 

(d) Definitions of Conga Terms Used in this Sec~ou... 42 
(e) CaIcula~on ot Percentages of Securkies . . ;  . . . . . . .  43 

609. Corporate Tr.:stee R~uired; K11gq%,~ty . . ; . ; ;  .......... 45 
610. Resi~n=tion and Removal; Appointment of Su~"~ssor . . . .  45 

611. Acceptance of Appointment by Successor . . . . . . . . . . . . . .  47 

612. Merger, Convm'sion, Consolidation or Succession to Busi- 
, O e o a o e  m e  oanp 9 e e e e  e o e o  o e e o o o e o o  e o e o  a o  g e o o o e o o o  47 

613. P~f~enth! Collec~on of C'~ms" Ag,'ahst Comm,,y ...... 48 
(a) Segregation and Apportionment of Cz.r~a Colks:- 

tion.s by Trust; Certain Exertions . . . . . . . . . . . . . .  48 
~ )  Certain Creditor Relationships 'Exdud~ From S~-  

~.gation and Apponioran~t . . . . . . . . . . . . . . . . . . . .  ~1 
(e) De!tuitions o~ Cer'mia T~.'n., Used in ~ Seaion .. .V. 

7~ 

ARTICLZ 7OO 

Dza~-r~zzou~ms' L=rs ~'D ~,~m-s  m, Tav~ .~m C~..~.aT 

S~n 

Section 

Sec~on 

701. Company to Furnish Tras:ee Names and Addresses of 
Debentureholde~ .................................... 

702. Preservation of Int'ormation; Communications to Debenture- 
holders . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  54 

703. Reports by Trustee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

704. Reports by Company . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .~7 

ARTICLE SO0 

Co~sotro^7~o~, ME~cFa, Co~vzY^~C'z, TxANsrn oa LtAsz 

Section 801. Company may Con~lldate. etc., only on Certain Ternm . . . .  

Section 802. Successor Corporation Substituted . . . . . . . . . . . . . . . . . . . .  59 
Se~*/an S03. Limitation on Lea.~ oi Properti~ as .Enth'ety . . . . . . . . . . . .  60 



V 

J 

Se~.ion 901. Supple~ncnt~l Indentures Without ~ ' n t  o~ Dcbenture- 
holders . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Section ~02. 

Section 

Section ~ .  

Sec~on ~OS. 

Secclon 906. 

Supplcmcnml Indc-ntures W i t h  Co~se~t o~ Debenture.holders 

• F..~ecucion of Supplemental Indenmr~ . . . . . . . . . . . . . . . . . .  

F,~ec~ of Supplcmenczl Indentures .................... 

Conformity with Trust Indenture Act . . . . . . . . . . . . . . . . .  , 

Reference ~n Debent~'es to Suppleznenml Indentm'es . .  . . . .  

.A.~TICLE ICC0 

Sec~bn I(~1. 

Section 100~ 

Sec'3on 1C03. 

Sec~on 1004. 

Section 100S. 

,,.~c,.ion l ~ .  

Section 1007. 

Payment of Principal emium nd ~nterest ............ 

~,laintennnce of OtTice or Agency ...................... 63 

~Xoncy for Del~nture P~ymeuts to be H~d in Trust ...... 64 

Paymmat of Taxes and Other Cl.~rns .................. 

Maint~nmace of P r o p e ~ u  . . . . . . . . . . . . . . . . . . . . . . . . . .  ~6 

$~tcmc::t u to C o m p l ~  . . . . . . . . . . . . . . . . . . . . . . . . . . .  ~:6 

C o r ~ m t e  .F.,~aence ................................. 67 

d 

. ~ T I ~ . . E  1100 

Section 110I. 

$cction 110~ 

Section 1103. 

Scc~on 1104. 

Section 1105. 

Scct/on 1106. 

Sect|on 1107. 

S c i o n  IIOS. 

i 
l~ight of l~edcmptioa . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  67 

Apl,lic~bility of Anicle . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

EIcc'ion to Redeem; Not ice to T~stce . . . . . . . . . . . . . . . .  - ~' 

Selection by Trustee of Dcbcntuzcs to be Redt,:med ...... 

Notice of IRedcrnption . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

D~osh o! ~cdcmptiou ~r/ct . . . . . . . . . . . . . . . .  ~, . . . . . . . .  • (~ 

Dcbc~,tures Payable on Rcdcmption Date . . . . . . . . . . . . . .  

Debentures Rcdccmcd in Pz."~ . . . . . . . . . . . . . . . . . . . . . . . .  

7 ~  

60 

61 

62 

f~ 

63 



v i  

C R O S S - R E F E R E N C E  T A B L E "  

I •  o e • e e , 0 9 4 e o 6 o e e e e 6 o e o e o o e o o e e e e e e o  o e  

ar~. ~=r~t . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
~ ' ~  ~, e,s,.., e e t Q., • • o....,, e e,m o e • • os • • • • • • e oe o 

~ e q,o e e.,,. e e ee,, o e e e,.eo.looe eo • • • oo • e'e • e 

~ eem ~ ooo e o,~ eoe ~,e,som • o~6 • • o~o eeo ~e o • e 

A r c  Five' / '  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
.~ol (3) . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

,~13 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
~ J J ~  . . . . . . e  e , , , , . , . , , o , ,  . e , ,  e e . . e  • . . e  e o o . . . .  ~ 

Art. Six']" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Art. ~0 ............................... 
~ l  o e e o Q e e  e , , e o e e , ~  o o  o e t  Q e e o ~ o ~ e  o ~ o  o ~  o e  

601 (=) ................................. 

s~(~) ................................ 

(ill ................................... 
613 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
6 | 3 ( a )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
~Z3(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
6ZZ(b) (2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

~ 1 3 ( b )  (3 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
613(b) (4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
6 1 3 ( b )  ( 6 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
~ 1 3 ( c )  , . . . . . . . . .  . . .  

70t . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
702(~) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
;o2(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
~ '03  ( a ) .  . . . . . . . . . .  

. . . . . .  . . . .  

~ e .  e ~, o ~, o e .  e e e  Q • , ,  e , s e  Q , ,  • e o  • • o ~  • * * ~  • * • * 

-~. r~. N i n c t  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
~z  (4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
1003 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
1104 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Rzfmvd zo 
101 
]01, 307 
305 
101 
JOl. 401 
101. 308, ~08. 110"/ 
402 
I01, 513 
6O2 
502, 

1ol 
I04, 603. 9O3 
601 fc) 
703 (a) (6) 
40L, .~04, 506. 6H 
~os. 703(a) (I) 
608(h), 610(d) 
6 l O r d ) .  7 0 3 ( a )  (I) 
6i0(a) 
~S 
6z3(b) 
6 1 3 ( a )  
7o3(a) (2) 
703(~) (3) 
7o3(~) (3) 
; ' 03 (= )  (31 
613 (-',), 613(b) 
703(=) 
7 0 2 ( a )  
702(b) 
702(c) 
~ o 3  (b) 
I007 
8,O2 
Sl3 
9O3 
401. If06 
~0S 

• TMs T~ble hns been ~ee'onred ~idm~Hly as ~n ~id in d~ffinc nn tnden.'ure. ~t w. ould no~ 
eeem~tarily be i~luded in thc Med=l , F r ~ w n s  when a t t e n d  ~t b':dfibit A to an in~ntm'e. 

'~0! I a c o ~ a t ~  Im/~mre. 



,rB 

'l"Jms.~ J ~ o w ~ a  3 ~ . ~ . m n o ~ r  r x  Mo=s~. Pxov~szo~s oy ~ u (  P z o v ~ s m ~ s .  
or 'Z'zus'r Ix=~.~mu~ A~': ol, 1939' - 

t : ~ ( : )  
(4) 
(~) 
(~)  

( : o )  
(12)  

e ~ e e e e e o e e e e o e e e e o e e e e e e e e ~ e e e e e e e e e e e  

e e e e e e e o e e e @ ~ o o m e e e ~ g e o o e e e e e e o e e e e e e e  

o o o e e e e o o ~ e e e e e e e e q ~ e ~ e e o e e e e e ~ o e o @  

e e o e e e ~ o @ @ @ e s e e o e o e s o e o e e o o o s e e o ~ o e e o o  

~ o o ~ e o e e @ o o o e e o o e e o ~ o o o ~ o o e o ~ o o o e o e e o  

e o e e o e o o o o e o o o o o o o o e ~ e o ~ o o o o o o o e e e e o e o  

0 3 )  e e o ~ e e o ~ o e e ~ e ~ e o ~ @ @ o o ~ o e ~ o o e o e @ @ o m e o  

(1~) : . . . . . . . . .  ~ . . . . . . . . . . .  ~ e e ~ e e e e e  ~ e e ~  e e e  

§~:0(~)(x) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

C~)(~)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
C~)(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
( = ) ( ~ )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

O )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
|~z: (~)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

(~) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(b)(z)  . . . . . . . . . . . . . . . . . .  , . . . . . . . . . . . . . . . .  

- e  

| ~12Ca) ' m o e e e e e e ~ e ~ e e e e e e ~  ~ e o e e e e e e e ~ e e e s e ~ s  

(b) 
(c) 

(b )  

(c) 

s ~ o o e e e e ~ e e e o e e t e o e e e s e e e e ~ s e e o ~ e e e e e o  

e ~ e o e m e e o e o e ~ e o m o e o o e ~ o e e e e m e ~ o m o e o e e o  

~ e ~ e e ~ e o ~ e ~ e ~ e ~ e o o o e e e s s ~ e e ~ e e e o o e o e o  

e e e e e ~ e e e ~ o o ~ e e ~ e e ~ o o e s e e ~ $ ~ q e o e e o e & s e  

@ e ~ e e ~ e e o ~ o o ~ e e ~ o e e ~ e e ~ e e ~ e e ~ e ~ e o e e ~ e o  

~ e e e o e e e e e o e ~ e e ~ e e ~ e q e e ~ e ~ e o e ~ e e e e e  

i 

szc~ux. ) a ~  

Io I (~)  
a~s(d) ( t )  

I01 
~,S(d) (S) 
~ ( c ) ( S )  

101 
~O~(d) (4) 

Not Appti~ble 
No¢ AppI~mble 

dl-3(~) 

;'O~(b) 

701" 
702(~) 
X)Z{b) 
~02Cc) 

70~(b) 
703(a) 
703(b) 
: ~ (c )  

I 

42 
43 

6 
43 
53 

4 
43 
43 

45 
45 

.37 

48 
51 
56 

53 

54 
55 
56 
57 
~6 

)"7 (d) 

rl"hhl Tahl~ has ~ ~rt'purrd u In  t id In d~ft |~lr  the Made! Prov{s~c~s and to f=r~it~te 
tompl~=nce w{th S|"C IN.~TUUCnmCq AS 'i~ l.'3t~lm'r~, |'~r."~r~ph 4(¢1 L,)~, rei',ting to the prt, p., 
i r i t ~  O| |;Grin ~-| ,  whi¢|t r~'q4uil'c I "¢n~s rrtes'~m'e ~h,-rt ~lacr~{nR t|tc h~:at{mt bl t l~ 
~Ctc'lltllre O| tile prswls~tm~ hlscrt~i p.r~u~tst to ~c'¢'ti,m .~lO throtq~tl .iI~{&'l Ltx-hl.ive oF the 
"Trust h~h~tltre Act u{ lqJg', to ~cuml'~,~y a c~'~y o[ "-~" h ld~mre £1k~.l ~a a~ 1"~ibi t  whi'c.~ 
z. to l)t qualiJied uudm" TL.A.. 



eeo 

TABL~ SBOWI~G XETLZC2"~)r 01 T ~  

TJA 

]1~;4(~) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
( ~ )  . . . . . . . . . . . . . . . . . . . . . .  . . . . .  . . . . . . . . .  . .  

( c )  O )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  • 
(c) ( ~ )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(©)(.3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(d)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(e) . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . .  

:3L~(:,) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

(c) @ ~ e ~ e @ @ @ e e e e e q ~ e @ e e q @ ~ e 4 ~ @ m @ 4 4 ~ @ q e  
( d )  • 

eee~see~oeeeeeeeeeeeeeeeee~se~oee~aeee 

( d ) 0 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

( e ) C ~ )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
( d ) ( 3 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

a . u l ~ r , u  ~ Ko~l~r. PItO~rSl~lfll 

704 
Not Appl~ble 

-102 
~ot Appl;c~]e 
Not Appl/cable 

.;02 --  

:;'o3(a) (6)  

. ~ . ~ )  

(~ )  e e e e e e , o e e ~ e e e e e . e . e e e e e e o e e , e e e t e e ~ e . ' ~  

e e e e e e e m e e e m Q e e m o e e e e e e e e e o o e e m e e e e e e e  
( = )  ( ; ) ( A )  e e m o e e e e e e e g O e o o e o e m e e e O m e e e e e e  

(a) C;) (B)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Not ,~pp~cab~ 

• e e e e ~ e  e e e e e e t e e e t Q e e ~ e o e o e e o e e e e e 9  

o o o o o e e t e 6 e e o o o o e e e e e e t q e e e e e ~ e e e t e  ~ m ; ~ P m  

. . . . . . . . .  ° . . . .  . . . . . . . . . . . . . . . . . . . . . .  ; 003  

e e ~ o e Q e g e Q e e e o e e e i e e e e e e e e e t e Q e e e e e e ~  

Ca) C:Z) 
O )  . .  

(b)  . .  

t , ' : s C , )  . .  

(; 
~ . "  

6 

=3 
33 
34 
57 
33 
33 
33 
33 
34 
32 

"4  
24 
31 
31 

27 
64 

10 



1 

2 
3 

4 
S 
6 
7 
8 
9 

I0 
I1 
12 -  

"13 
1"4 
15 
15 

17 
18 
19 
20 

21 
22 
23 
24 

25 
27 
28 
29 

30 
31 
32 
33 
34 

De~u~doS~, ~ l o t  
1 

"ARTICLE i0.0 

Definitions and Other Provisions 
ol General Application 

Section I01. DeFudtion~ 

For all purposes of this Indenture, except as otherwise e:~rmsly 
provided or unless the context otherwise requirm: • .... 

(1) the terms defined in this Ar:ide have the m e a n i ~  
ass|gned to them in this Article, and ~ndu~ the plur~I as well 
the sin~ml~.; 

(2) if this Indenture is qualified under the Trust Indenture 
Act, all other terms used herein which are defir.ed in that Act., 
tither dir~fly or by re2erenc~ therein, have the meanings assigned 

". to them therdn; and • - 

(3) all ac:ounting terms not otherwise'defined herdn.have 
the meanin~ assigned to them in accordance with gener~ly ac- 
cepted accounting principles. 

Certain terms, used pr,.'ncipalIy h~ ~Ir:icIe 600~ are defined in Lha~ " 
Article. 

"Act" when ilsed with respect to any Debentureholder has the 
meaning specified in Icction 104. 

"Affiliate" of any specified Person me:as any other Person di- 
rectly or indirectly controlIin~ or controlled by or under direct or indi- 
rect common control with such specified Person. For the purposes o~ 
this definition, "control" when used with respect to any specified 
Person means the power to direct the management and policies of 
such Person, directly or indirectly, whether through the ownersh{p 
of voting securities, by contract or otherwise; and the tcrlhs "con- 
trolling" and "controlled" have meanings correlative to the ~or~ 
going. 

"Authorized Newspaper" means a newspaper of general dr.. 
cahtion in the relevant area, printed in the English hng'uaKe and 
customarily published on each busim.'ss day, whether or not published 
on Saturdays, Sundays or holidays. ~,Vhenever successive weekly pub- 
fictions in an Authorized Newspaper are requir~ hereunder they 
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may be rmde (unless otherwise expr~ssly.prmdded herdn) on the same 
or di/~'erent days of the week and in the same or in di.~erent Authorized 
Newspapers. - - :" .... 

"Board ol Directors" mcnns either theboard of directors of 
$ the Company or any duly an~orhed commiuce of that b o a r d . . .  

6 "~Board Resolution" means a copy ol a resolution certiEed by 
7 the Secretary or an Assistan¢ Secretary of the Company to have been 
8 duly adopted by the Board ol Directors and to be in full force and 
9 e.Hect on the date of such certi/~cntJon, and delivered ~o the Truslee. 

I0 "Commission" means the Securities and Exchange Commls- 
II  slon, as from lime to time constituted, created under the Sectaries 
12 ~'.xchange Act of 1934, or if at any time after the ~-xecution of this 
13 instrument such Commission is not e.xlstin~" and performin~ the duti~ 
14 now assigned to it und~" the Trust Indenture Act, then the body per- 
I.~ farndng such duties on such ~m.-  

15 "Company" m~ns the Person named as the "Company" in 
17 the ~lrst pnra~'raph of this instrumcm umil a successor corporntion 
13 shall have become such pursuant to the applicable provisions o~ this 
19 ]nde.nture, and thereafter "Company" shall mean such successor 
20 corporation. 

21 "Company Request", "Company Order" and "Company Con- 
PP. sent" mean, respectively, a written request, order or consent 
23 signed in the nnme oi" the Company by its Chairman of the Board, 
24 President or a Vice Presidenz, and by i.ts Treasurer, an Assist.ant 
2S Treasurer, Controller, .an Assistant Controller, Secrctar7 or an 
26 A~ismnt Secret,~y', and delivered to the Trustee. 

27 "" aDebentureholder" means a Person in whose name a Deben- 
23 ture is re~istcred in the Dcbcnture Rc~st~'. 

29 "Debenture Register" and "Debenture Re~dstrar" have the 
~(} respective meanings spcci/~ed in See:ion 305. 
31 "Event of Default" has the meaning' spc¢i'fied in Article F~'#. 

;32 "Holder" when used with respect to any Debenture me~ns 
33 a Debentureholder. 
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"Zndependent;" when used with respect to any specified Per- 
sou me:as such a Person who (1) is in fact independent, (2) does n o t  
have any direct financial interest or any m:terial indirect financ~ 
interest in the Company or in any other obl;gor upon .the-Debentures 
or in any Amliate of the Company or of such other obligor, and (3) is 
not connected with the Company or such other obligor or any ,~'diate 
Of the Company or o f  such other oh|igor, aS an ot~ceT, e~np|oye~ pro- 
mote.r, underwriter, trustee, partner, director or person performing 
similar functions. "vVhcnever it is herein provided that any Independent 
Person's opinion or cgrtii%ate shall be. furnished to the Trustee, such 
Person shall be appointed by a Company Order and approved by the 
.Trustee in the exercise bf reasormble care, and such opinion or cer- 
tificate shall state that the signer has read this definition and that fl',e 
s~g'ner ~s Independent within the meaning hereof. 

'¢Interest Payment Date" mcans the Stated ~[:,turity ot an {n- 
sta~ent of intcrest on flze Debentures. 

"Maturi ty" when used with respect to any Debenture means 
the date on which the principal of such Debenture becomes due and 
payable as there~n or herein provided, whether at the Stated Maturity or 
by dec!aration of acceleration, call for redcm.ption or otherwise. 

"O~cers' Certificate" means a certificate signed by the Cha~r- 
man of thc Board, the President or a 'Vice Presidcnt, and by the Treas- 
urer, an Assistant Treasurer, the Controller, an Assistam Controller, 
the Secretary or an Assistant Secretary or the Company, and delivered 
to tile Trustee. Wher~'er this Indenture requires that an Omcer.~'~ Cer- 
tJfieatc be si.qmcd also by an cngincer or an accountant or other expert, 
such cngh~t'er, accountant or other expert (except as otherwise expressly 
provided in this Indenture) may bc in the ~nploy of the Company, m~d 
shall be acceptable to the Tr~stce- 

"Opinlon of Counsel °' means a wrlttcn opmlon of cot:nsel, who 
may (except as othe~v{se expressly, provided in this Tndenture) be 
counsel ~or the Cmnpany, and shall b~ acceptable to the Trustee. 

"Outstanding" when used with respect to Debentures me:ms, 
as o[ the date of determination, all Dchtn;tures thcretofore authen- 
tic:ted and delivered under this Indenture, except: 



Jh6ulUau~ ~ I01L 
4 

! 
2 
3 
4 
$ 
6 
7 
S 
9 

10 
11 
12 

13 
14 
18 
16 
17 
18 
19 

21 
22 
23 
24 
2S 
26 
27 

28 
29 
30 

31 
32 
33 
~4 

Q 

(1) Debentures there:ofore cancened by the Trnstee or de- 
liverecl to the Trustee for cancellation; . . . . .  .. 

( i i )  Debentures for.whose payment or redemption money in 
the necessary amount has been thcretofore deposited with the 
Trustee or any Paying A g ~ t  in tru~ for the Holders of such 
Debentures, proz~ded that, if such Debentures are to be redeemed, 
notice of such redemption has been duly given pursuant W this 
Indenture or provision therefor sa~sfactory to the Trastee has 
been made; and .. 

(iLl) Debentures in e~ch~n~e for or in lleu of which other 
Debentures have been authenticated and ddivcrc.d pursuant to 
this Indenture; 

procddefl, ho'~cz,cr, *,hat in determining' wheth~ the Holders o~ the req- 
uisite principal amount of Debentures Outstanding" have given any 
request, demand, authorization, direction, notice, consent or waiver 
hereunder, Debentures owned by the Company or any other oblig, or 
upon the Debentures or any Affiliate of the Company or such other 
obIigor shaLl be disre~rded and deemed not to be Outstanding, e.'cce~t 
that, in determining whether the Trustee shall be protccted in rel.~nl¢ 
upon any such request, demand, authoHzatlon, direction, notice, consent 
or waiver, only Debentures .which the Trustee knows to be so owned 
shall be so disre~rded. Debentures so owned which have been pledged 
in good faith amy be regarded as Outstanding i~ the pledgee establishes 
to the satisfaction of the Tn~stce the "plcclgee's right so to act wkh 
respect to such Debentures and that the pledgee is not the Company or 

- amy other obligor upon the Debentures or any Affiliate of the Company 
or such other obllgor. 

"Paying Agent" means any Person authorized by the Com- 
pany to pay the principal of (and premium, i~ any) or interest on any 
Debentures on behalf of the Comlx'm)'. " . 

"Person" means any individual, corporation, partnership, 
joint venture, association, joint-stock company, trust, uni,corporated 
organization or government or any agency or political subdivision 
ther¢o£. 
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1 "Place o~ Payment" means a city or any pollt:'cal subdivision 
2 thereof dcsi~nated as such in ,.lrzicle Three. 
2 "Predecessor Debentures" of an), particular Debenture means. 
4 every previous Debenture evidencing all or a portion of the same debt as 
$ that evidenced by such particular Debenture; and; fdr the purT~o~es of 
6 this definition, any Debenture authenticated and delivered under See- 
7 tion 306 in lieu of a lost, destroyed or stolen Debenture shall be deemed 
8 to evidence the same debt as the lost, destroyed or stolen Debenture. 

9 ."Redemption Date" when used with respect to any .Debentur~ 
I0 to be redeemed means the date fixed for such redemption by or pur- 
11 suant to this Indenture. 
12 "Redemption Price" when used with respect to any Deben- 
i3 " ture to be redeemed'memos the price at which it is to be redeemed pur- 
l4 suant to this Indenture. 

15 "Regular Record Date" for the interest payable on any Interest 
lfi Paymcnt Date means the date specified in ..IrHclc Three. 

17 uResponsible Officer" when used with respect to the Trustee 
18 means the chairman or vice-chairman of the board of dir~tors, the 
19 chairman or vice-chairm~n of the c.xecutive ccmmlttce of the board of 
20 directors, the president, any vice president, the secretary, .'.ny assistant 
21 se~'etary, the treasurer, any assistant treasurer, the ~shier, an)- assist- 
22 ant cashier, any trust officer or assistant trust officer, tim con~ollcr and 
23 any assistant coutrollcr or any other ofl]cer of the Trustee customarily 
24 perforating i'unctions similar to those pcrformed by any of the above 
25 desiderated officers and also means, with respect to a txxrticular corporate 
25 trust matter, any other omccr to whom such matter is referred because 
27 of his knowledge of antl familiarity with the particular subject. 

28 "Special Record Date" for the payment of any Defaulted In- 
29 tercst (as defined in Section 307) mcaus a date i~.,:ed by the Trustee 
30 pursuant to Section 307. 

31 "Stated Maturity" when used with respect to any Debenture 
32 or any instalment of inter~t thereon means the date Sl~Cificd in such 
33 Debenture as the fixed date on which the principal o[ such Debenture 
34 or such instahncnt of interest is due and payable. 
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. . . .  "Trastee" means the Person named as the "Trustee" in the 
~rst paragraph of this instrumeni until a successor Trustee shall have 
become such purstmnt to the applicable provisions of this Inde.-ature, 
and thereafter "Trustee" slmll mean such successor Trustee. 

" T r o t  Indenture Act." or "TIA" rheans the Timst Indenture 
A ~  of 19.39, as in ,torte at the date as of which hhis ,.'nstrument was 
executed, or, if this Indenture is first qualified under TIA after the 
issuance of Debentures, as in force at the date of such qualification. 

"Vice President" when used w{th respect to the Company or 
the Trustee means any vice president, whcthcr or not desi~aated by a 
number or a word or words addcd before or after the title "vice 
president': 

• 13 Sec~3bn 102. Compliance Certificates and Opinions. 
* 

14 This Section shall not be operative as a part o[ this Indenture until 
15 this Indnzture is qualified under 7"I.4, and ttTttf] such qttalification this 
15 Indenture shall be construed as i/  th~s Section were not contained 
17 ltercb:. 
I8 Upon any application or request by the Company to the Trustee 
19 to take any ac:ion under any p/'ovision of this Inden'.ure, the Company 
20 shall furnish to the Trustee an Officers' Certificate stating that all 
21 conditions precedent, if any, provided for in this Indenture relating 
22 to the proposed aclion have be-n complied with and an Opinion of 
23 Counsel stating that in the opinion o~ such Counsel all such conditions 
24 precedent, if any, have been complied with, except that in the case of 
25 any such application or request as to which the :furnishing of such doca- 
26 ments is slx:cifically rcquircd by any provision of this Indenture relating 
27 to such particular application or request, no additiuxml certificate or 
2.8 opinion need be ~urui'shcd. 

29 Every certificate or opinion with respect to compliance with a con- 
,,..~'~'~..,.,,. 20 dit ~n or cove:rant providcd for in this Indenture shall include 

~ . /  31 (1) a statement that each individual signing such certificate 
.~J'~,~ ., ~ 32 or opinion has. read such covenant or condition and the d~finmons' " 

~..r , ,~33, he~cm relating tl~reto; 
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1 (2) a brief s t n t e m g n t  as  to the .-mture and scope of the ~ m -  
2 ination or investigation upon which the statements or opinions 
3 contained in such certificate or opinion are based; . ; f ' y "  . 

4 (3) a statement ',.hat, in the opinion of each such ~divldual, 
$ he has made such ~aminat ion or investi~tion as is n~essar7 
6 to enable him to ¢.xpre~s an iniorrned opinion as to whether or 
7 not such cover~nt or condition has been complicd with; and 

g (4) a statement as to whether, in the opinion of each such 
9 individual, such condition or cove..,mnt has been complied with. 

e 

10 Se:tlon 103. l~orm of Docm~..enm Delivered to Trustee. 
11 In any case where several matters are r~uircd  to be cgrtified by, 
12 or covered by an opinion of, any specified P~son, it is not necessary. 
13 that all such matters be certiiicd by, or covered by the opinion o~, only 
I4 one such Person, or that they be so certified or covered by only one 
15 document, but one such Person may certify or give an oph:ion with 
16 respect to some matters and one or more other such Persons as to other 
17 matters, and any such Person may ccrti£y or ~ve  an opinion as to such 
18 matters in one or several documents. 
19 Any certificate or opinion of an o~cer of the Company may be 
20 based, in so far as it relates to l e ~ l  matters, upon a certificate or 
21 opinion of, or representations b.v, counsel, unless such officer knows, 
22 or in the exerc~.se of reasonable care shoflld know, that the certificate 
23 or opinion or representations with respect to the matters upon wid¢li 
24 his certificate or opinion is based arc erroneous. Any such certificate or 
25 Opinion of Counsel may be bas~:d, in so far as it relates to f a ~ u a l  
26 nrattcrs, upon a ccrtific,~te or opinion of, or repr.-sentations by, an 
27 officer or oflic~:rs of the Company stating' that the information with 
28 respect to such factual nmttcrs is in tl~e po~s~sion oI~ the Company, 
29 unless such Counsel knows, or in the exercise of reasor,:,.bl¢ em'e should 
30 know, that the certificate or opinion or represen~tions with respect to 
31 such m.'~ttcrs are erroneous. 
32 Where any Person is required to make, give or execute two or 
33 more applications, requests, comments, certillcatcs, statcments, opinions 
34 "or other instruments trader this Imh.'nture, they may, but need nol:, be 
3S con.~lidated and i~orm one instrumcn~ 
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Section 104. Acts of Debentureholderz. 

• (a)  Any request, demand, authorization, direction, notice, consent., 
waiver or other action prov/dcd by this Indenture to be given or taken 
by Debenmreholdcrs may be embodicd in and evidenced 5y one or more 
instruments of substantially similar tenor signed by such Debenture- 
holders in person or by agqmt duly appointed in writing'; and. except as 
herein otherwise expressly provided, such ~.ion shall become e~ective 
when such instrument or instruments are delivered to the Trustee, 
and, where it is hereby ~re~ly required, to the Company. Such 
instrument or instruments (and the action embodied therein and evi- 
denced thereby) are herein sometimes referred to as the "Ace" of 
the Debentureholders signing such instrument or instruments. Proof 
o~ execution of any such instrument or of a writing appointing any 
such agent shall be sufficient for any purpose of this Indenture and 
(subjec~ to lectio, 60.1) conclusive in favor of the Tn~stee and t.he Com- 
1:~ny, i£ made in flzc manner provided in this Section. 

(b) The fact and dale of the execution by any Person of any 
such instrument or writing may be proved by the affidavit of a witness 
o~ such exec-ation or by the certificate of any notary' public or other 
officer authorized by law to take ack~. owled~cnts o¢ deeds, certifying 
that the individual si~ning such instrument or writing acknowledl~d 
to him the ea:ecution thereof. Where such execution is by an officer 
of a corporation or a member of a partnership, on bchall of such cor- 
poration or partnership, such certificate or affidavit shall also constitute 
suflidcnt proof of his authority. The fact and date of the cx~.~ttion 

• of any such instrument or writing', or the authority of the person exccut- 
ing the same, may also be proved in any other nuxmcr which tl:e 
Trust~ deems suffident. 

(c) The ownership of Debentures shall ~ proved by '.he 
Debentur¢ Register. 

(d) Any request, dcnmnd, authorization, direction, notice, consent, 
waiver or other action by the I Ioldcr of any Debenture sh:|ll bind .the 
Holder ol every Dcl~.mture issued upon the transfer ther~.xff or in ex- 
change therefor or in lieu thereof, in respect of anything done or suf- 

d 
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~ered to be done by the Trustee or the Cornpanyin reIL~nce thereon, 
whether or not notation of such action is made upon such Dcb~tnr~ 

Section 105. Notices, etc., to Trustee and Company'. " 

.Any request, demand, anthorlzntion, d|recfion, notice, consent, 
waiver or Act of DebenturehoIders or other document provided or per-. 
mitred by this Indenture to be made u1~n, given or fundshed to, or £I~l 
with, 

( I )  the Trustee by any Debentureholder or by the Company 
shall be su/~ident for every purpose hereunder H made, ~dven. 
~urnished or filed in writing :o or with the Trustee at its prin- 

" Cil~l corporate trust o~i~_.., or 

(2) the Company by the Trustee or by any Debentvreholder 
shall be sur~cicnt for evcry purpose here~mdcr i~ in writing' and 
mailed, first-class postage prepaid, to the Company addressed to 
it at the address of its principal office speci~cd in fl~e first para- 
g'~ph of this instrument or at any other address previously fm'- 
nishcd in writing to the Trusiee by the Company. 

Sec6on 106. Notices to Debentureholders; Waiver. 

Where this Indenture provides for notice to Debenturcholders of 
any event, such notice shall be su~ciently given (unless otherwise 
herein u-xpreSsly provided) if in writing and rnnilcd, first-class 
postage prepaid, to e.:tch DeL, cnturcholdcr affc~...ed by such event, at 
his address :s it appears in the Debenture Rcgister, not Inter thu'm the 
latest date, and not earlier than the earliest date, prescribed :For the 
giving of such notice. In any ~sc where notice to Dcbcnturcholdcrs is 
Wen by n~il, neither the f',ilurc to nmil such notice, nor an~,, defect in 
any notice so nmil~:d, to any particular Dcbcnturcholdcr shall affect 
the su/~clcncy o~ such notice with respect to other Debcntureholdcrs. 
Where this Indenture provides for notice in any manner, such notice 
may be waived in writing by the Person entith:d to receive such notice, 
either before or after the event, and such waiver shall be the equivalent 
of such notice. Wdvers of notice by De~.ntureholdcrs shall be filed 
with the Tnlstce, but such tilin~ shall m~t be a condition lWCC1.'dent to 
the validity of an)' action taken in reliance upon such waiw:r. 
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l In case, by re.era of the ras~nsion of publi~tion of any Au- 
2 thorized Newspaper, or by re.son of any other cause, it shall be 
3 impossible to make publication of any notice in an Authorized News- 
4 paper or Authorized Newspapers as reqmred by this Indenture. then 
5 such method of publication or notification as shall be made with the 
6 a p p r o ~  of the Trustee sha~l constitute a su~dent publlcafion of such 
7 ~otice. . • -... 

3 S e t ,  on I07. Conflict with Trust Indenrm'e Act. 

9 H this Indenture is qualified under TIA and any provision hereof 
l0 limits, qu~ifies or conflicts with another provision hereof which is 
11 required m be included in this Indenture by any oi the provisions of 
I2 TIA, such required provision shall control. 

Section I08. :Effect of Headings and Table of Contenes. 13 . 

14 The' A,--tic2e :.ad Section headings herdn a~d the Table of Con- 
15 tents are for convenience only and shall not affect the construction 
16 hereoL 

17 Section 10g. Successors and Assigns. 

13 All covenants and agreements Jn this Indent'.~re by the Comic,.any 
19 shall bind its successors and a ssi~ns, whethc:" so c.'~pre.sscd or not. 

20 Section 110. Separability Clause., 

21 In case any provision in this Indenture or in the Debentures shall 
22, be invalid, illcgM or unenforceable, the validity, Ic~,ality and enforce- 
23 ability of the remaining provisions shall not in any way be affected or 
24 knpaircd thereby. 

2S ARTICLE 200 

Z5 Debenture Forms 

27 Sec~on 201. Forms Generally. 

2S The Dclx'n/ures and the certificates of anthcntli:atlon thereon shall 
~9 be in substantially the forms set forth in this Article, w~th such nppro- 
;30 prlate insertions, omissions, substitutions and other variations as are 
31 required or permitted by this Indenture and amy l~ve such letters, 
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numbers o~" other mnrh o~ identJSmdon and such I¢-Etmds or endorse- 
meats placed thereon, as may be required to comply with the rules of 
any securities exchange, or "as may, consistently herewith, be cider- 
mined by the officers executing such Debentures, as evidenced, by their 
execution of the Debentures. Any portion of the tract of any Debenture 
:/=y be set forth on the reverse thereof, with an appropriate refm'ence 
thereto on the face of the Debenture. : ~ 

The dc/~nitive Debentures shall be printed, lithographed or en- 
graved or produced by any combination of these methods on steal ca- 
g-raved borders or may be produced ~n any other manner pe.,'mjrted by 
the rules o~ any securities exchange, all as determined by .the o~cers 
executing such Debent~es, as evidenced by their execution of such 
.Debentures. 

Section 202. Form of Debentm'~ 
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. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , a C n )  • • • . . . . . . . . . .  

corpor.~tion (herdnaher c~llcd the "CornV~;:y", which term inc'udcs 
.ny successor corporat|cn under the Indenture herdnafter r~erred 
to), for v=lue r~civ=d, hereby promises to pay to .................. 
........ , or registered ass{gas, on ............ , ........ the sum 
of ...................... Dollars and to pay ~terest thereon from 
(:om,.~,-,..,~ of ~.zt ~.t~,.~ .t~) , or from the most recent Interest Pav- 

o e .  oa ,,e ee ~ l e  • • Q • I o on • • 

meat Date to which interest has been paid or duly provided ~or, semi- 
annually on .......... and .......... in each year, at the rate of 
[.4t :hL~ poi.t  in #he Dcbc. . t re  For.~ :ho.td be inserted the pr~o~o,:s 
relati.g to the fi:tcrest rate or rat,'s on the Dcbcn:urcs.] The interest 
so payable, and punctually paid or duly provided for. on any Interest 
Payment Date will. as provlded in ~'tid Indenture, bc p~id to the Per.~n 
in whose name thh Dc~x:ntm'¢ (or one cr more Pred~c:ssor Debentures, 



Fma d Dd,,,m=~ ~ 
12 

I '  as ddined in said ~ndenture) ~s r~stered at the dose d business on 
2 the Regular Record Date for such interest which shall be the 
3 
4 
3 

7 
8 
9 

IO 
11 
12 
13 
1# 
15 
16 
17 
18 
19 

22 
23 
24 
25 
~6 
27 
25 

30 
32 
33 
34 

36 

. . . .  . . . . . .  day (whether or not a business day) of the calendar month 
new preceding" such Interest Payment Date. Any such interest not so 
punctually paid or duJy provided for shall forthwith cease to be payable 
to the registered Holder on such Regular Record Date, and may be paid 
to the Person in whose name this Debenture ('or one or more Predeces- 
sor Deb~tures) is registered at the dose of business on a Special Rec- 
ord Date for the payment of such de~Cau|ted interest to be £Lxed by the 
Trustee, notice whereof shall be given to Debentureholders not less than 
l0 days prior to such Special Record Date, or may be paid, at any time 
in any other lawful manner not/nconsistent with the requirements of  
any securities e x . ~ g e  on which the Debentures may be listed, and 
upon such notice as may be required by such ~ g ' e ,  all as more fully 
provided in said Indenture. [,'It t]:is point in the Debent:~re Form 
should be iJLrcrted the pro~'~ious relatln 9 to Hu~ Place or Places of Pay- 
mc:zt of "he ?riucipal aud thc Redemption Price of, aald the interest on, 
tl~e Debenture.] ALl such payments shall be made in such coin or c~r- 
rency of the United States oi America as at the time of payment is le~ul 
t~nder for payment of ImbIic and private debts. 

Thls Debenture is one o~ a duly authorized issue of Debentures of 
the Company desig,r-',ted as its . . . .  ~ . . . . . . . . . . . .  DeSenmr~s Due 
. . . . . . . . . . . . . . . .  (h~'eLn called the "Debentures"), limited ~ in 
ag'g'reg-ate principal amount to $ . . . . . . . . . . . .  , issued and so be issued 
under an Indenture dated . . . . . . . . . . . . . . . . . . . .  (herein called the 
"Indenture"), between the Company and . . . . . . . . . . . . .  . . . . . . . . . . . .  
as Trustee (herein called the "Trustee", which term includes any 
successor Trustee under the Indenture), to which Indenture and all 
indentures supplemental thereto re.terence is hereby m:~dc for a state- 
ment of the rcslx'ctive rights thereunder of rite Company, the Trustee 
and the l--folders of the Debentures, and the ternm upon whic.h the 
Debentures are, and are to be, authenticated and ddivcred. 

[,~t this [~o~nt in tlw Debenture Form .ffwuld be inscrh'd the ?ara- 
Ora~l~, if any, relating to the u,'ootiatcd tcrn~ of rcdc,tption, ~inkln 9 
or ~urclzast ~:md, canz'cr:ion and aubordh~ation.] 
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Lf an Event of Default, as dcEned in the Indentare, shall oct'at, 
the principal of all the Debentures may be declared due and payable 
in the manner and with the effec: providcd in the Indenture. 

. The Indenture permits, with cermln exceptions as therein provided, 
the m'nendment thereof and the modification-of the rights and oh'.. 
lig'ations of the Company and the rights of the Holders of the Deben- 
tares under the Indenture at any time by the Company withthe con- 
sent.of the holders of 6 6 ~  in a g ~ e ~ t e  principal amount of the 
Debentures at the time Outstanding', as defined in the Indenture.. The 
Indenture also contains provisions pernfitting-the Holders-of sped- 
fled p~reenmges in aggregam prind~al amount of the Debentures at 
the time Outstanding,. as dcfined in the Indenture, on behalf of the 
Holders of all the Debentures, to waive compliance by the Company 
with certain provisions of the !ndc:ntnre and certain past defaults under 
the Indcnrnre and their conseqtlcnces. Any such consent or waiver 
by the Holder of this Debenture shall bc c~nclusive and bir~ding upon 
such Holder and ulx)n all future I-h)Idcrs of this Debenture and of any 
Debenture issued upon thc transfcr hcrcof or in e.xchangc herefor or in 
licu hereof whether or  not notation of such consent br waiver .{s made 
updh this Dcbcnture. " -- 

No re.'reren~ herdn to the Indenture and~o provisiorL o.f this De- 
- r e  or of the Indenture shall alter or impair the obligation of the 
Company, which is absolute and unccmditional, to pay the principal of 
(and premium, i~ any) and interest on this Debenture at the times, 
place, and rate, and in the coin or currency, herein prescribed. 

.As provided in the Indenture and subject to certain limitations 
therein set forth, this Debenture is t~nsferable on the Debenture 
Re#ster of the Company, upon surrender of this Dclx:nture for transfer 
at the office or ag~:ncy o~ the Company in . . . . . . . . . . . . . . . . . . . . . . . .  , 
duly cndorscd by, or accompanied by a written instrument of 
transfer in form satisfactury to elm Com.r~ny and the Debenture 
Registrar duly executed b)', the registered Holder hereof or his attorney 
duly authorized in writing, and thereupon one Or more new Deben- 
tures, of authorlzed denominations and for the same aggTeg'ate prin- 
cipal anmunt, will be issued to the dcsig'natcd transferee or transferees. 
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Debentures are issuable only as r%~istered Debentures without 
coupons in denominations of $ . . . . . . . . . .  o r . .  ; . ,  . . . . . .  As provided 
in the Indenture and subject to certain limitations therein set forth. 
Debentures are exchangeable for a like aggregate principal anamnt of 
Debentures of a different authorized denomination, as requested by the 
Holder su.,-r~dering the same. " ' 
" No service charge will be made ~or any such tnnsfex or ex~ge, 
but the Company may require payment of a sum sufficient to cover any 
tax or other governmental charge payable in counecrion therewith. 

The Company, the Trustee and any agent of the Company or the 
Trastee may treat the Person in whose name this Debenture is re~s- 
tered as the owner hereof ~or the purpose of receiving payment as 
herein provided and for all other purposes whether or nor this Debenture 
.be overdue., and neither the Company, the Trustee nor an)" Such agent 
shall be ~t~ec:ed by notice to the contrary. 

"U'nless the cer~cate  of authentication hereon has been ~eented 
by the Trustee-by manual slg~,ature, this Debenture shall not be entizled 
to any benefit under the Indenture, or be valid or obli~tory for any 
purpose. 

I~  wrr.~..u w n ~ o ~ , ,  the Company has caused this D~bentm'e to 
be d:zly executed under its corporate seal. 

22 
23 

~Dated e O ~ Q m O O O O Q O O l O I O O O @ 6 0  
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• 25 Attest: 
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Section 203. Fon'n of Trustee 's  Ce~i£cate of Auth~:icat lon.  

This is one of the Debentures re fcr r~  to in the withlnom~fioued 
Indenture. 

IQQQOO,OOOOIOOO I,OeQQqQQtQQ e 

as Trustee 

B y  o @ O @  Q O o @ @  I @ @  Q Q Q Q ' ~ ' ' ' ' ' ' "  

Au ~t.horL~cd O,'ii..'u' 
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T'~ Deb.~w~ 301,302, 303 
15. 

ARTICLE 300 

'Fne Debentlm-m 

Section 301. Tit le and Terms. 

[TAe a~b]ect ma~ter i ,  dlcated by the l~ading of thl, Iec~.'on up- 
#ears in the IndcT:ture. ThLr Scctios: i.r meJ, tioned in tl~e Model Provi- 
.6ona merely to prcaeme a numericM .reque~zce corresponding to taut ~n 

7 else I~utenture.] . . 

8 Sect/on 302. Denominations. 

"9 . [YJle subject matter indicated by the t~eading of tlda Section ap- 
10 " #ears ili tile Indenture. This Section ia memioned i~; the Model Pro'vi. 
I 1 siena merely to preserve a numerical #equenu corre#pondil,g to that {n 
12 #Ae .r ~ute.ture. ] 
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Section 303. Execution, Authendcadon and Delivery' and 

The Debentures shall be ~ecuted on behalf of the C~mpany by 
its C ~ r m : ~  of the Board, its President or one. oi its Vice Presidents 
under its corporate s~ l  reproduced ther~n and att~ted by its Secretory 
or one of its Assistant Secretari~. T~.e sig'nature of any o~ thee of- 
fic-.r~ on the Debentures may be manual or !a~i,,,'~- 

Debentures bearing" the manual or f:.~imiie s i~a ta res  of individ' 
uals who were at an), time the proper officers of the Company shah bind 
the Company, notwithstanding that such individuaIs or any' of them 
have ceased to hold such offices prior to the atuhcntication and ddivery 
of such Debentures or did not hold sudl oflicm at the date of such 
Debentures. 

.At any tlmc arm irom time to time after th'e e-xccution and de- 
Livery of this Indenture. tim Compan.v may deliver Dcbentttres executed 
by the Company to the Truste~ for attthenticatlon; aml the Trustee shall 
anthenti~te and deliver such Dcl~:utures as in this Indenture provided 
and not othcrwi~. 
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AII Debentures shaIl be dated the date of thdr authentication. 
No Debenture shall be entitled to any benefit under this Indenture 

or be valid or obligatory for any purpose, unless there appears on such 
Debenture a ceni~cate of authentlcatidn substantially in ~e form pro- 
vided for hcrdn executed by the Trustee by manual signature, bnd such 
cer~l~ca~ upon any Debenture shall be conclusive evidence, and the only 
evidence., that such Debenture Itas been duly authenticated and delivered 
hereunder. 

$ 
6 
7 
$ 

9 Section 304. 'l"empor-~y De,,,~tur~. 

I0 Pending the preparation of de~nltive D e ~ - ~ e s ,  the Company 
II may execute, and upon Company Order the Trustee shaU authenticate 
12 and deliver, temporary Debentures which arc printed, lifllographed, 
12 typewritten, mhneo~aphed or otherwise produced, in any denomina- 
14 tlon, substantially of the tenor of the definitive Debentures in lieu of 
15 which they are isst:ed and wkh such appropriate insertions, omissions. 
16 substitutions and other variations ns the omcers c.xecufing such Dcbcn- 
13' tures may determine, as evidenced by flleir execution of such Deben- 
13 tures. 
19 If temporary Debentures are issued, the Company will cause de- 
20 /initive Debentures to be prepared without unreasonable delay. After 
21 the preparation ol definitive Debentures, the temporary Debentures 
22 ~all be ~changeable for dcfi,itive Debentures upon surrender of the 
23 tempornry Dcbcntnrcs at the oll]ce or agency of the Company in R Pl~cc 
24 of Payment, without charge to the Ho]dcr. Upon surrender i'or ran- 
25 cel}ation of any one or more temporary Debentures the Company shall 
P~ execute and the Trustee slmll authenticate and dcllver in exchange 
27 there/:or a llke principal amount of def~nhive Debentures oE authorized 
P.8 dcnominntions. Until so c.xchangcd the temporary Del×'nmrcs shall in 
29 all respects be entitled to the same benefits under this Ind~ture as 
~0 d~aitivc Debentures. 

31 $e~|on 305. Registration, Transf~ and Exchange." 

32 The Comp.'my shall cause to be kept at the principal corporate 
33 tr.'st office of the Tnt.~tee a register (berth: somcthnes rrfcrred to .'is 
34 the "Debenture Register") in w!lich, subject to such reasonable 



17 . 

"~e D,Mmt,,,~ =tMI 

1 
2 
3 
4 
5 
6 
7 
8 
9 

I0 
11 
12 

"14 
I5 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 

"31 
32 

34 
~5 
~6 

re~I,~tfons as it may prescribe, the Company shall provide :for the 
registration of Debentures and of transfers of Debentures. The 
Trustee is hereby appointed "Debenture Reg i s t e r "  for the purpose 
oi registering Debentures and transf~-s of Debentures as hu--ein 
p r o v i d e d . .  • 

Upon surrender for trnns~cr of any Debenture at the or~ce or 
a~-Tncy of the Company in a Place of Pa),'ment, the ComrAny she1] 
execute, and the Trustee shall authent/ca~ and deliver, in the name of 
the designated transferee or transferees, one or more new Debentures 
of any authorized denomL-mtions, of a like aggreg'ate principn/amount. 

At the option of the Holder, Debentures amy be exchanged for 
other Debentures of any authorized denominations, of a like ag,g, vegnte 
principal amount, upon surrender of the Debentures to be exc.han~-,~-d 
at" such oi~ice or agency. Whenever any Debentures are so stir- 
rendered for ~xchange., the Company shall e.xacute, and the T.-ustee 
almll authenticate ~ald deliver, the D~:bcntures which the Debenrnre- 
holder making the exchange [s enthlcd to receive. 

All Debcnrnrcs issued upon any transfer or exchange o~ Deben- 
tures shall be the v'-.,lid obligations of the Company, evidencing the same 
debt, and entitled to the same benehts und~ this Indenture, as the 
Debentures surrendered upon such transfer or e.xc,hang'e. 

F..very :Debenture presented or surr~dcred for transfer or e~.- 
change shall (if so required by !he Company or the Trust~) be duly 
endorsed, or be aceompanicd by a writtcn instrument of transfer in 
form satisfactory to the Company and the Debenture Re,sitar duly 
exe~Ited, by the Holder thereof or his attorney duly authorized in 
writing. 

No service charge sh:tll be made for any tr.".nsi'er or c.x~han,,-,~ o~ 
:Debentures, but the Co|npany may rcqulrc payment of a sum sufficient 
to cover any tax or other g, overnmcntal charge that may bc imposed :.n 
connection with any transfer or e.xclmngc of Debentures, otl2er than 
exchanges l~rsuant to S,'ction 30-1 or 90d not involv{nff any transfer. 

The Company shall not be required (i) to issue, transfer or 
exchange any Debenture duHnl~ a period bt.ghming at the opcning of 
bushlcss 15 days before the day of the mailing of a notlcc of r~dcmpdon 
o~ :Del~nturcs selected for redemption under Settle, 110-I and endin~ 
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I at the close of business on the d=y of. such rr,=illng', or (| i)  to transt'~" 
2 or exchange any Debenture so sdcctcd for redemption in whole or 
• 3 p a r ~ ,  

4 Section 306. Mutilated, Destroyed, Lost and Stolen Deben- 
5 m r e s .  . • 

6 7g ( |)  any mutihted Debenture is surrendered to the Trustee., 
7 or the Company and the Trustee receive evidence to their .s:fisfaction 
8 o£ the destruction, loss or theft of any Debenture, and (;i) there is 
9 dd/vered to the Company and the Trustee such sc~rity or indemnity 

10 as may be required by them to save each o£ them harmless, then, 
11 in the absence of notice to the Company or the Trustee that such 
12 Debenture has been acquired by a bona fide purchaser, the Company 
13 shall e.xec~te and upon its request the Trustee shall authenticate and 
14 delivcr,.in e.xchange for or in lien o£ any such mutilated, destroyed, 
15 lost or stolen Debenture, a new Debenture o~ like tenor and prindpaI 
16 amount, bearing a number not co1:tcmpornncously outs~ndin~. 
17 In case any such mutilated, destroyed, lost or stolen Debenture 
18 has bcc~mc or h about to bcco,ne duc and payable, the Comp=.ny in 
19 its discretion may, instead of Issuing a new Debenture, pay such 
20 Debenture. 
21 Upon the issuance of any new Dcbcmure under this Se~ion, the 
22 Company may req, ire the payment o£ a sum su~dcnt to cover any 
23 tax or other governmental char.~te that amy be imposed in relation 
24 thereto and any other C.Xlx:nscs (including the ices and expenses of 
25 the Trustee) connected ther-'.widt. 
26 Every new Debenture issued pursuant to this Section in lien of 
27 any destroyed, lost or stolen ]')eLTnture shall consth~2tc an original 
23 additional contractual obl;g'atlon of the Company, whether or not the 
29 destroyed, lost or stol~u Dcbcntur,: slmll bc at any time enforceable 
30 by anyone, and shall he entitled to all the benc~ts o£ this Indenture 
31 equally and proportionately with any and all other DcL, cnturcs duly 
32 issued hereunder. 
33 The provisions o£ this Section are exclnslve and shall prcclmle 
34 (to the extent lawful) all other rights a.d remedies with restx'ct to 
35 the rcplacemtmt or payment o£ nmtilatcd, destroyed, lost or stolen 

Debenmr~ 
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Zn~:erest;. 

T/m D e l  ~ 

Interest IRighm 1~e- 

Interest on any Debenture which is pay'able, and is p u n ~ y  paid 
duly provided for, on any Intcrest Payment Date shall be paid to the 

Person in whose name that Debcnturc (or one or more Predecessor Dc- 
benmres) iS reg~stcred at the close of business on the Regular Record 
Date for such interest specified :n ,4rticle T]zree. . 

Any interest on any Debenture which is payable, but is not punc- 
tually paid or duly provided for, on any Interest Paymcnt Date (her~n 
called "Dc'/aulted 171terest") shall for~with cease to be pay'able to the 
registered Holder on the relevant Re.far Record Dam by virtue of 
having been such I-folder; and such Ddaultcd Interest may be paid by 
the Company, at i~ election in each case, as provided in Clau.re (1)  or 
CIa~¢ (29 below: 

(I) The Company may ~cct to make payment o£ any De- 
faulted Interest to the Persons in whose n.',mcs the Debentures 
(or their respecgv~ Predecessor Debentures) arc re~stered at 
the close of business on a Special Record Date £or the paym~t 
of such Defaulted Interest, which shall be ~xed in t,he following 
manner. The Company sh:ll notify the Trustee in writing" of fl~c 
amount of Def-uhcd Interest proposed to be paid on each Dcbcn- 
fare and the date of the prcposcd payment, and at the sam~ tlmc the 
Comp.'my shall deposit with the Trustee an amount of money equal 
to the ag.g'rtb'gn, tc amount proposcd to be paid in respect of such 
Defaulted Interest or shall make arrung~:mcnts satisfactory to the 
Trustee £or such deposit prior to the date of the proposed payment, 
mlch money when deposited to bc held in trust for the benefit of the 
Persons cntitI~l to such D~.f:mltcd Interest as in this Clause 
provided. Thcreur, on the Trustee shall fix a Special Record Date 
for the payment of such Defaulted Imerest which shall be nt~t 
more than 15 nor less thau 10 tk'~ys prior to the date o~ the pro- 
posed payment and n.t less than 10 days after the receipt by the 
Trusteu of the n-tic~ uf the proposed ix-tymcmt. The Trustee shall 
promptly notify the C,ml~my o{~ such .ql~.x'ial Record Date nml. 
in the name and at the exlxmSe of the Company, shall cnu~ notice 
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1 of the proposed payment of such Defaulted Interest and the Spe-. 
2 dal Record Date therefor to be mailed, first class postage prepaid, 
3 to each Debcnturcholdcr at his address as it appears in the Dcben- 
4 tm'e Register, not less than 10 days prior to such Sped.~l Record 
5 Date. The Trustee may, in its discretion, in the name and at the 
6 ¢xlamse o~ the Com~ny, cause a similar notice to be published 
7 at least once in an Authorized Newspaper in each Place of Pay- 
8 merit, but such publication shall not be a condition precedent to 
9 the establishment of such Spec/al Record Date. Notice of the pro- 

10 posed payment of such Defaulted Interest and the Special Record 
11 Date therdor having been mailed as aforesaid, such Defaulted 
12 l Interest shall be paid to.the Persons in whose names the Deben- 
13 tu r~  (or their respective Predecessor Debentures) are registered 
14 on such Special Record Date and shall no longer be payable pur- 
1.~ st:ant to the fallowing C ~ e  (2). 
16 (2) The Company may make pa~m~ent of any Ddauked 
17 Interest in any other lawful manner not inconsistent with the 
18 requirements of any securities e.xcha,ge on which the Debentures 
19 may be listed, and upon such notice as may be required by such 
20 exchange, if, after notice given by the Company to the Trustee of 
21 the proposed payment pursuant to this Clause, such payment slmll 
22 be deemed practicable by" the Trustee. 

23 Subject to the forego/ng' provisions of this Section, each Debenture 
24 delivered under this Indenture upon transfer of or in exchange for or in 

lien of any other Debenture shall carry the rights to interest accrued 
26 and unpaid, and to accrue, which were carried by such otl~r Debenture.. 
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Se=tion 308. Persons Deemed Owners. 
The C¢~:Ip,~nv, the Trustee and any ah~.mt o~ the Company or the 

Tr'ustce may treat the Per.~m in whose nnme any Dch..nturc is ret,ds- 
tered as the owner of such Detx'nture for the purpose of receiving' pay- 
ment of principal of (and premimn, if any), a,d (subject to S,'ctio, 
307) interest o=1, such Dd×'nture and for all other purlx~Ses whatso.. 
ever, whether or not such Dclx'nture Ix: overdue, and neither the Conb 
puny, the Trustee nor any agent of the Company or the Trusu.'c shall 
be all'coted by notice to the comrary. 
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Sect/on 309. C~nc~Iation. 

All Debentures surrendered for paymmt, red~nption, transfer, 
exchange or conversion shall if surrendered to any Person other than 
the Trustee, be delivered to the Trustee and, H not already mncdlcd, 
shall be promptly cancelled by it. The Company may at any time deliver 
to the Trustee for cancelhtio~ any Debentures pre..dously authenticated 
and delivered hcrcunder wilich thc Company may have acquired in any' 
manner whatsoever, and all Debentures so delivered shall be promptly 
cm2cdlcd by the Trustee. No Debentures shall be authenticated in lieu 
of or in ~chan~ for any Debentures cancelled as provided in this 
Section,: except as c."vprcssly IX:rmhtcd by Ibis Indenture. All ~.nce!Icd 
Debentures held by the Trustee-shall bc disposed of as directed by a 
• Company. Order. • 

ARTICLE 400 
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Satisfaction and DLsch:rge 

Section 40!. Satisfac'.ion and Discharge of Indenture. 

This  Indenture shaJI cease to be of further eEect (except as to any 
surviving rights of conversion or transfer or ¢.xchan~-,c of Debenlures 
herdn expressly provided :Eor), ai~d the Trustee, on demand of and a~:. 
the expense of the Company, shall c.',:c'mtc proper instruments acknowl- 
edging satiSfaCtion and discharge bi this Ludcnture, when 

CI) dth= 

(A) all Debentures therctofore authcnt~cnted and de- 
livered (other than (i) Debe:mlres which Imvc been dcstrr~yed, 
lost or stolen and which have been rcpl~,ced or paid as provided 
in &'cli#, 306, and (ii) Debentures/or whose payment money 
has thcretofore been deposited in trust or segregated and held 
in trust by the Company and thereafter repaid to the Company 
or discharged from such trust, as providcd in S,'ctio. 1003) 
have hceu delivered to fl~e Trustee cancelled or for cancella- 
t/on; or 
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(B) all such Debentures not theretofore delivered to the 
Trusme c~ncelled or for canccllat[~ 

(l) have become due and p~yablc, or '.. 

(~) will become due and Imyable at their Sta td  
Matur/ty within I year, or 

(m} are to be cal/ed ~or redemption wkh[n I year 
under arrangements safisfac:or 7 to the Trnstce for the 
.giving of notice of redemption by the Trustee in the 
name, and at the expense, of the Company, ,:- 

and the Compan..y, in the case of (~), (H) or (H~) above., has 
deposited or mused to be deposhed with the Trustee as trust 
~unds in trust for the purpose an m1~ount su~cient to pay and 
discharge the entire indebtedness on such Dcbcmures not 
theretofore delivered to the Trustee cnncclled or i~or cancel- 
ladon, for principal (and premium, if any) and interest to 
:the date of su.ch de'~sit (in the ~ of Debcntures-wldc,~ 
.have become due and payable), or to the Sta~ed Maturity or 
R ed ption the be; . . . . . . . . .  -:_._ 

(2) the Company has pa{d or ~tiscd to be paM all other 
sums payable hereunder by the Company; and 

/ 

(3) the Coml~ny has ~Iclh'ered ~ t l i e  Trustee an Ot 'nc 'z~'  
C~*RTIFICATE and an Ox, ls~os or Cou~csr,~. each stat{ng that all 
eondh[ons prccedem herein provided for rchting to the s:tti,dac- 
fion and discharge of this Indcmurc have been complied wifl~- 

Nohvlthstandlng the satisfaction and dlschnr~'e of this Tndcnhzre. the 
obligations o~ tl~c Coml~ny to the Trustee under S,:ctio. 607 sh~ 
survive. 

Section 402. Application of Trust Money. 

All money deposited with the Tr,.zstcc pursuant to S,'ctio, 40.1 
shall be held in trus~ and appEcd by it, in accord~nc~ with the provisions 
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of the Debentures and this Indenture, to the paym~m, tither directly 
or through any Payhlg' Agent (including the Company acting as its 
own Paying Agent) as the Trustee may dc~ermine, to the Persons en- 
titled thereto, o£ the prindpal (and prcmim'n, if any) and interest :[or 
whose payment such money has been deposited with the Trustee; bu t  
such money need not be seg'rcgaeed from other ftmds except to the e.=- 
ten~ required by law. . ~ 

ARTICLE 500 ~ .~z 

Remedies  ~ ,  ~ ,J 

Section 501. Events o~ Default. 

•Hvent o~ Default", wherever used herein means any one o~[ the 
following events (whatever the rea.~n for such Event of Ddault t, nd I '" 
wkezher it shall bc voluntary or" inrolunta~" or be effccted by op(~rafion ' ~- )Ji 
of law pursuant to any judg~nent, decree or order of any cour~ or x,~ ::~..~ 
any order, rule or rcg, ulation of any administrative or governmen "' ~"" 

(1) default in the payment of any interest upon any Deben-Lr"~A,~' 
ture when it l~.cumcs due and payable, and continuance of such ~/ . 
defauk for :t Ix:riod of 30 days; or ~ ~ ' ~  

(2) default in the payment of tl~e principal of (or prembam, t~ ~."0" 
if any, on) any Debenture at its Maturity; or 

), .. 

(3) default |n the performance, or breach, o~ any covenant : . ~ . : 
or warranty of tile Comluny in this Imlcnture (otl2cr than a cove- 
nant or warranty a de[auk in whose performance or whose breach ~..~- ~ ~" 
is elsewhere in this Section spccilically de:fit with), and continu- ~ % 
ance oi" such ddat:h or breach [or a lx:riod of 30 days after there I 
has ix.on given, by registered or certified mail, to the Company by 
the Trustee or to.the Company and the Trustee by the IIoldcr:) of 
al: least IO~ ~n l)rindI~ muotmt o[ the Outstm~dlng Debentures, 

• %7 . . 
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a wr | t t~  notice specifylng such default or breach and requJHng" it 
to be remedied and stating' that such notice is a "Notice o[ Default # 
hereunder; or 

(4) the ent'ry of a d~.rn or order by a court ~vin~ juris- 
diction in the premises adjudging the Company a bankrupt or in- 
solver, or approving as properly filed a petition seeking reorgani- 
zation, arrangement, adjustment or composition of or in respect 
of the Company under the Federal Bankruptcy Act or any other 
applicable Federal or State law, or appointing a receiver, liquidator, 
assignee, trustee, sequestrator (or other similar offcid).of the 
Company or oi any substantial part of its property, or ordering 
the windinl/up or liquidation of its affairs, and the continuance 
o~ any such d~.:ree or order unstayed and in effect ~or a period of " 

comecufive dayi; or 

(S) the institution by the Company of proceedings to be ad- 
judicated a bankrupt or insolvent, or the consent by it to the insti- 
tution of bankruptcy or insolvency proceedings against it, or the 
filing by it of a petition or answer or cons~t seeking reorb~aniza - 
tion or relief under the Federal Bankruptcy Act or any other a.t>. 
pfcable Federal or State law, or the consent b2¢'~it to the fling" of any 
such Feti:ion or to the appoinm2ent o/~ a receiver, liquidator, as- 
signee, trustee, scquestrator (or other similar official) of the Com- 
pany or of any sub.;tantial part of its property, or the ntaking by 
it of an assigamaent for the benefit of creditors, or the admLssion 
by it in writing of its inability to pay its debts generally as they 
become due, or the taking of corporate action by the Comtzany in 
furtherance of any such action. 

Section 502.. Acceleration of Maturity; Rescission and An- 
29 nulrnent. 

,30 If  an Event of Default occurs and ;s conthming, then and kl every 
31 such case the Trustee or the I loldcrs nf not less dun 2.5 ~ in principal 
32 r, amunt ol the Dcbcmures Outstanding' may declare the principal 

4 A - :e 
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of ~ ~ e  Debentures to be due and payable imrnedtatdy, by a notice 
in writing to the Company (~nd to the Trustee if given by Debenture- 
holders), and upon any such declaration such principal shall become ha- . " 
med~tdy due and payable. 

At any time after such a declaration of acceleration has been made- 
and before a judgment or decree for paymem of the money due has been " 
obtained by the-Trustee as hereim£tm" in this .A.rticIe provided, the 
Holders of a majority in principal amount o~ the Dcbentmres Out- 
standing, by written notice to the Company and the Trustee, may rescind 
and annul such decla~t/on and its consequences [~ 

" (I)  the Company has paid or deposited with the Trustee a 
s u ~ t n t  to pay 

(A) all overdue instalments o£ interest on all De~en- 
turea, 

(B) the pr~nc,.'t.al of (.~nd premium, if any, on) any 
Debentures which have become due otherwise than by such 
declaration of ncceler.~tion and |merest thereon at the ra~e 
borne by the Debentures, 

(C) to the ¢.xtmt that payment of such interest h.hwful, 
|nterest upon overdue instalments of interest at the rate borne 
by the Debentures, and 

(D) all sums paid or advanced by ~hc Tnlstee her~mder 
and the reasonable compens-~t~on, expenses, disbursements :rod 
advances o£ the Trustee, its agents and counsd; 

(2) =ll Events of Defml]t, other th~n the non-payment o~ the 
.~. prindpal of Debentures which ha>-e become due soldy by such 

accelcrnfion, have been cured or wMv~d as provldcd in Scctiva 51£ 

No such resdssion shall ai~ect any subsequent def~uIt or impair any 
right consequent thereon. 

and 
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" Section 503. Collection O~ Indebtedness ~nd Suits for En.  
forcement by Trustee. .. -- 

Company covenants that if 

( I )  de/'ault is made in the I~.vment of any inst,~Iment of 
interest on any Debenture when such interest becomes dhe and 
payable and such ddault continues for a period of 30 days, or 

(2) default is made in the payment of the prlndpal oi (or 
premium, if any, on) any Debenture at the Maturity r.hcr~f, 

the Company will, upon demand of the Trustee, pay t o  it, for the 
benefit of the Holders of such Ddm'lmres, the whole -',mount then due 
and payable on such Debentures fur prh~dp,'d (and prcmimn, if any) 
and interest, with interest upon the overdue principal (and premium, if 
any) and, to the extent'that payment of such interest shall Ix: leg'.211y 
enforceable, upon overdue instalments of interest, at the rate borne by 
the Debentures; and, in addiIion thereto, such further amount ,',.s shall 
be sn/'~c{cnt to cover the cnsis and expenses o{ cnllccdon, inch.lin~ the 
reasonable compensation, expenses, disbursements and advances of the 
Trustee, its agents and cotmsd. 

If the Company fails to pay such amount f~rthw{th upon such 
dem=nd, the Tnzstee. in its own nmne and as trustee of an express trust., 
rrmy institute a judidal proceed[nR" for the collecIion of the sums so 
due and unpaid, and may prosecute such proceeding to .hxd~Icnt or 
final dccrce, and may enforce the same against the Company or any 
ether obliger ur~.n the Dcbcntllres and collect the moneys ad]udgcd 
or dccrced to be payable in the manner provkh.-d'l)y law out of the prop., 
err? of the Company or any other obIi~or upon the Dcbcntures, where- 
ever situatcd. 

If an Event of Default occllrs and is ctmtimxh~, the Trustee may 
in hs discretlon proceed t .  prnteet and enforce ~ts H,~hts aml the r{ghts 
of the Dcbcnturc[mk[crs [D" such approl~rhlc judicial prt~cc¢li.~s as the 
Trustee shall dccm most effectxml to protect and enforce any such 
rights, whether for fl2c SlX:Cific cn.rorccment of any eovcnant or agree- 
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meat in this Inderrmre or in a~d of the ~'xerdse of any power gran*,.~d 
l~erdn, or to enforce any other proper remedy. 

Section $04. Trt~tee MayFi le  Prools of Claim. 

:In case of *.he pendency of any recfivershlp, insolvency, lklui~- 
tion, bankruptcy, reorganization, arrangement, adjustment, composi- 
tion or other judidal proceeding relative to the Company or any other 
obligor upon the Debcntm'es or the property of the Company or of 
such other ohl~gor or their creditors, the Trastee (irrespective o f  
whether the principal of the Debcntures shall then be due and pay"..ble 
as therein expressed or by declaration or otherwise and LrTespe~ve of 
whether the Trustee shall have made any demandon the Company 
~or the payment of overdue principal or interest) shall be entitled and 
eanpower~d, by intervention in such proceeding' or otherwise, " 

(i) to ~le and prove a c!aim for the whole amount of principal 
(and premium, ig any) and interest owing ~nd unpaid in r e sp~  
of the Debentures and to File such other papers or docaments as 
may be necessary or advisable in order to have the d:.ims of the 
Trustee (including any claim Iror the reasonable ccrnp~sation, 
expenses, disbursements and advances of the Trustee,. its agents 
and counsel) and of the Dcbenturcholdcrs allowed in such judicial 
proceeding, and 

:(il) to cclle~ and recdve any moneys or other property pay- 
able or dclive~ble on any such claims and to distribute the same; 

and any receiver, ass~g'n~ trustee, l'iquidator, sequestrator (or other 
similar oflldal) in any such judicial proceeding is hereby authorized by 

26-- "each Dctx:nturcholder to make such payments to the Trustee, and in " 
27 
28 
29 
30 
31 

tl~e event th:tt ihc Trustce shall consent to the making of such payments 
directly to the Dcbenturchohlers. to pay to the Tnlstt-e any amount due 
to it for tile reasonable compensation, expenscs, disbursements and 
advances of the 'l'nmce. its agents m2d counsel, and any other amounts 
due the Trustee under S,'ction ¢~07. 
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| ~0thing herdn contained shaI! be deemed to authorize the Tr-a~ 
2 tee to authorize or consent to or accept or adopt on bchal[ o[ any 
,I Debentureholder any plan of reorg'anizat{on, arran~emcnt, adjust- 
4 meat or composition affecting the Debentures or the right~ of any 
$ Holder thereof, or to authorize the Trustee to vote in re~l~-t-~ .of the 
6 dahn of any Debenture.holder in any such proceediag. 

7 Section 505. Tr~tee  May En[orc= C ~  Without :Posse~- 
8 =ion of Deb~turm. 

9 AII Hghts of action and chlms ~nder this :/ndcnture or the 
10 Debentures may be prosecuted and enforced by the Trustee without 
11 the posscsslon of any of the Debentures or the production thereof in 
12 any proceeding relating thereto, and any such proceeding instituted by 

• 13 the Trustee. shall be brought in its own name as trustee of an express 
1.4 trust, and any recovery of jud=~rncnt shall, after provision [or the pay- 
15 meat o[ the reasonable compensation, expenses, disbursements and 
16 advances of the Trustee, its a~ents and cotmsel, be [or the ~t~ble 
17 benefit oi~ the Holders oi~ the Dc:bcntm'cs in respect oI which such 

.18 judgment has been recovered. .- 
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Sect/on $06. Application of Money ColIec*,ed. 

Any money collected by the Trastee pursuant to fl21s Article shall 
be applied in the following order, at the date or dates fixed by' the 
Trustee and, in case ol the: distribution of such money on account of 
principal (or premium, if any) or interest, upon presentation o~[ the 
Debentures and the notation thereon of the paym.cm if only partially 
paid and' upon surrender thereof if full), paid: . 

Fz~cr: To the payment of all amounts due the Trustee under 
See:ion 607; 

$~'co~¢o: To the paTment of the amounts then due and unpaid 
upon the Debentures fur principal (and premium, iI any) and interest, 
|n respect of which or for the benefit o[ which such money lms l,.'cn 
colh.'ct, cd, ratably, without p r a c t i c e  or priority of an)" kizld, according 
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1 to the ~mwnnts due and payable od such Debentures for prln~pal 
2 (and premium, if any) and interest, respectively. 

:. ° 

3 Section 507. :Limitation on Suits. 
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No Holder of any Debenture shall have any H~ht to insgtute any 
proceeding, judicial or otherwise, with respec: to this Indenture, or for 
the appointment of a recdver or trustee, or for any other remedy 
hereunder, unless 

(I) such Holder .has pre'.dously g~ven written no~c*..to the 
Trustee o£ a continuing Event of Default; 

(2) the Holders of not less than 2S~ in principal amount 
of the. Outstanding Debentures shall have n=de written request 
to the Trustee to institute proceedings ,.'n respect o~ such Event 
of Default in its own name as Trustee hexeunder;" 

(3) such Holder or Holders have offered to the Trustee 
reasonable indemnity against the costs, ~:tr.nscs and liabilities 
to be incurred in compliance with such req'aest; 

(4) the Trustee for ~0 days a~tcr its reeelpt of such nogce, 
request and offer of indemnity has f.-~,'Icd to institute any such 
procccding; and 

(5) no direction inconsistent with such ,.vHtten request h:',s 
bccn given :o the T,"ustcc during such 60 day pcriod by the Hoklers 
oi a majority in principal amount of the Outstznding Debenture; 

it bcing understood and intended that no one or more Holders of 
DcL, cnturcs shall have any ri~:ht in any rammer whatever by virtue 
of, or by avafli,~ of, any provision of this Indcnturc to affect, disturb 
or prejudice the rights of any otlier l'loldcrs of DcL, cnturcs, or to obtain 
or to sock to obtain priority or prcfcrcz~ce over any other Holders or to 
enforce any right under this h~dcnture, except in the manner herein 
provid~.d and for tht: equal and ratable bcncih o~ all tlm Holders ol 
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I SecHcn 508. Unconditional Righ.t of Dcbenrarehold~s w 
2 Rec~ve Principal, Premium and/nte ,  r ~ t .  :,: .... • .. 

3 Notwiths "tanding any other provision in this Indenture, the Holder 
4 of any Debenture shall have the right which is absolute and tmcondb 
5 floral m receive payment ol tl~ principal of (and prem/um, il any) 
6 and (subject to ..tee:ion JOT) interest on such Dct.,cnturd on the respec- 
T rive Stated Maturities ~ta'cssed in such Debenture (or, in the ~ of 
S redemption, on the Redemption Date) and to institute suit ~or the 
9 enforctment of any such paymc-nt, and such fight shall not be impaired 
10 without the consent of such Holder. 

" 4P 

11 Section 509. Restoration o~ P~ghm and Remedies. 
12 li the Trus t~  or any Debentur~o]der has instituted any pro- 
13 c~l ing to =niorcc any .right or r~/~edy under this Indenture and such 
14 proce=ling has be~n discontinued or abandoned for any reason, or has 
15 been determined adversely to the Truste~ or to such Dd~entureholder, 
16 then and in every such case the Company, the Trnstce and the Deben- 
17 tureholders shall, subject to any dczermination in such proceeding, be 
-~3 restored severally and respectively to their former positions her~nder, 
19 and thcr~aher all rights and remedies of the Trust~ and the Debenture,- 
20 holders shaU continue as though no such proceccling had been instir,:t:d. 

21 Section $10. Rights  and Remedies Cumulative. 

22 No right or remedy herein conlerred upon or reserved to the 
23 Trustee or to the Debenturcho/ders is intended to bc exclush'e o~ any 
24 other right or r~.medy, and every right and remedy shall, to the extent 
25 permitted by law, be cumulative and in addition to every other fight and 
26 ren~edy given hereunder or now or hereafter e.xisti1~g at law or in equity 
27 or otherwise. The assertion or employment of any right or remedy 
28 hcrcundcr, or  otherwise, shall nc~t prcvc:~t the cLmcurrent assertion or 
29 employment of any other appropriate fight or remedy. 

~0 Section 511. Delay or Omission Not Waiver. . 

3I No delay or ontl.ssion of the Tntstee or of any Holder of any De- 
32 ~nture to exercise any right or rcmedy accnz~ng upon any Evcnt of 
33 ~dault shall impair any such right or remedy or constitute a walvcr 
34 o~ any such Event of Default or an acquicsccnc¢ therein. Every right 
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and remedy g~ven by this Article or by law to the Trustee or to the 
Debentttreholders may be exercised front time to time, and as often 
as may be deemed expedient, by the Trustee or by the Dcbenmreholciers, 
as the case may be. 

Section 512. Control by Debe.nenrehold~-'s. 

'me Holders of a majority in principal amount of the Outstandlng 
:Debentures shall have the righ~ to dire~ the time, method and plac~ 
• p~ conducting any proceeding ~or any remedy available to the Trustee 
or e:~ercising' any trust or power c~r~erred on the Trustee, ~r~c~ 
tl~t 

(I) such direction shall not be in conflict w~th any rule oi 
law or with this Indenture, and 

(2) the Trustee may take any other action de-.reed properby 
the Trustee which is no~ inconsistent with such dir~on. 

Seeticn 513. Waiver of Past Defaults. 

The Holders of not less than the requiredpercentage in principal 
, amount of the Outstanding Dcbcnt~Ires specified in elrticl¢ .~'¢ n~y. 
on bchall of the Holders bf all the Debentures waive any past de.;ault 
herennder and its consequences, ~xc~pt a default 

(I) hn the payment of the principal of (or premium, if any') 
or interest on any Debenture, or 

(2) in respect of a corenant or provision hereof which under 
.4rti¢le Niuc cannot be mcxlii'~cd or amended .without the consent 
of the IIoldcr of each Outstanding Debenture aITceted. 

'Upon any si~ch waiver, such default shall cease to ~-',~ist, and any 
26-" Event of ]:)cfault arising therc.~rom shall be dccmcd to have L, ccn 
27 cured, for every purpose of this Indenture; but no such waiver shnU 
28 extend to any subsequ~t or otl~cr default or impair any right come. 
29 quent thereon. 
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• | /  S c i o n . 5 1 4 .  Undertaking for Costs. 

, ,7." ': All Imrt~es to thisTndent'ar'e a ~ . ,  and each H=Ider of any De- 
] benture by his acceptance therooi shall be deemed to have agreed, that 
4 any court may in its discretion require, in any suit for the enforce- 
5 meat o~ any right or remedy under this Indentm'e, or in any suit against 
6 the Trustee for any action taken or omitted by it as-Trustee, the filing 

" 7 by any party litigant ha such suit of an undertaking to pay the costs 
3 of such suit, and that such court may in its discretion assess reasonable 
9 costs, haduding reasonable attorneys' fees, against any party litigant 

I0 in such suit, having due re~ard to the merits and good faith of the 
11 claims or defenses made by such party litigant; but the pr~vlsions of 
12 this Section shall not apply m any smt instituted by the Trustee, to any 
13 suit instituted by any Dchentureholder, or group of Debentureholders, 
I4. holding ha the aggregate more than 10% in principal amount of the 
15 Outstanding Debentures, or to any suit instituted by any DeI~ature- 
16 holder for the enforcement of the payment of the principal of (or 
17 premium, if any) or interest on any Debenture on or after the respective 
18 Stated Maturities expressed in such Dcbenture (or, in the ease oi re- 
19 demption, on or after the Redemption Date). 

Section 515. Waivex o£ Stay or Extension Laws. 

The Company covenants (to the ~tent  that it may hwfully 
do so) that it will not at any time insist upon, or plead, or in any 
manner whatsoever claim or take the benefit or advantage of, any 
st=y or extension law wherever enacted, noxv or at any time here- 
after in force, which may affect the covenants or the performance 
of this Indenture; and the Company (to the extent that it may 
lawfully do so) hereby expressly waives all benefit or advantage 
of any such law, and covexnnts that it will not hinder, delay or 
impede the execution of any power herein granted to the Tn2stee, 
but will suffer and permit the e.xeca2tion oi every such power as 
though no such law had been enacted. 
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S~tion 601. Certain Duties and Responsibilitie.~ 

(a)  Excel~t during the continuance o~ an Ev.e, nt d Ddanlt ,  

(I) the Trustee undertakes to pedorm such du:~.s and only 
such duties as arc specifically set forth in this Indenture, and no 
implied covenants or oblig-ations shall be rend into this Indenture 
against the Trustee; and 

" (2) in the absence of bad faith on its part, the Trustee may 
cxnclusively rely, as to the truth of the statements and the cor- 
rectness of the opinions expressed therein, upon certificates o r .  
opinions furnished to the Trustee and conforming to the require- 
meats of this Indenture; but in the case of any such ee~'dficates or 
opinions which by any provision hereof are specifically required 
to be furnished to the Trustee, the Trustee shall be reader a duty 
to examine the same to determine whether or not ~ey  conform to 
the requi r~cnts  of this Indenture. 

(b) Iia case an Event of Default has occurred and '.'s contlnuinlz; " 
the Trustee shall exercise such of the rights and powers vested in it 
by this Indenture, and use the same degree of care and skill in their 
exercise, as a prudent nmn would exercise or use under the circum- 
stances in d~e conduct of his own affairs. 

(c) No provision of this Indenture shall be construed to relieve 
the Trustee from liability for its own negligent action, its own neg- 
l l g~ t  failure to act, or its ox~,-n wilful misconduct, except fl~at 

(1) this Subsection shall not be construed to limit the effect 
oi Subxc:ion (a) o'~ this Section; 

(2) the Tnlstee shall not be liable for any error of jud~. 
ment made in good faith by a Responsible Officer, unless it sit;ill 
be proved tlmt the Trustee was negligent in ascertaining the per- 
tinent facts; 
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(3 )  the Trustee shall not be liable with respect to any action 
taken or omitted to be taken by it in good faith in accordance with 
the direction of  the Holders of. a nmjodty in principal amount 
of the Outstanding Debentures relating to the time, method and 
p'lace of conducting any proceeding for any remedy available to 
the Trustee, .or exercising any trust or power con£'erred upon 
Trustee., under this Indenture; and .: " " ' .:- 

(4) no provision of this Indenture shall require the Trustee 
to expend or Hsk ks mvn funds or othc~vise incur any financial 
liability in the performance 0f any of its duties hereunder, or in 
the exercise of any of its Hghts or powers, if it shall have reason- 
able grounds for believing that repayment of such ~unds or ade- 
qlmte indemnity against such risk or liability is not reasonably 
assured to it. • 

~ f  

(d) Whether or not therein expressly so pro~dded, every provision 
of this Indenture relating to the conduct or a.ffccdng the liability of or 
aHording' protection to the Trustee shall be subject to the provisions 
of this Section. 

Sect ion 602. Notice d Dcfaults .  

Within 90 days ~frer the occurrence of any default hereunder, 
the Trustee shtdl t~mit by mail to all Debentureholders, as their 
~ames and addresses appc~ in the Debenture Re~ster, notice of such 
default hcreundcr known to the Trustee, unlcss such default shall 
have been cured or wnJvcd; pro~,ided, h~vc..~'cr, that, except in the case 
of a default h! the paymcnt of the principal of (or prcmium, if any) or 
interest on any Debenture or in the payment of any sinking or put- 
chaise-fund il~talmcnt, the Trush.'c slmll bc protected in withholding 
such notice if and so long as the board of directors, the executive com- 
mittee or a trust committee of directors and/or Responsible Officers 
o£ the Trustee in good ~aith dciermi,c that the whhholding of such 
notice is in the h, tcrcsts of the Dcbcnturehohlers; and pr~'idcd, [ztrthcr, 
that in the case of any default of the character spcdficd in S,'ction 
$01(3) no such notice to Dcbcnturcholdcrs shall bc given until at least 
30 clays after tlm occurrence thercoL For the purpose of fl~is 
the tcnn "'dc[mdt" means any.event which is, or a~tcr notice or 
tkme or both would become, an Event of Default. 

Section, 
lapse of 
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Section 603. Certain Righ~ of Trustee. 

: :Except as otherwise provided in Sc~on dOl:. 
(a)  the Trustee may rely and shall be prntectcd in acting + or 

re~'raining' from acting' upon any resolution, certificate, .~tateiurnt, in- 
strument, opinion, report, notice, request, direction, cf)nsent, nrder. I,.,,I, 
debenture or other paper or document L.cticvcd by it I,) Ix: k'Ulltlilte ;llld 
to have been signed or presented by the proper party or parties; 

(b) any request or direction of hhe Company menthmed herein 
shall be sufficiently evidenced by a Company Request or C,,ml~any ( )rder 
and any resolution of the Board ol Dire:tots way be sulllci©ntly evi- 
denced by a Board' Resolution; 

(c) whencver in the administration of this Imlcnturc the "l'ruslre 
shall deem it desirable that a matter be provrd or cst.~hlMa.d I" i,,r I,~ 
taking', sufi'ering or omitting" any acIion hcrcm~d~:r, the 'trustee (mllrss 
other evidence be herein specifically prescribed) may, in the absence of 
bad faith on its part, rely upon an Olliccrs' Certificate; 

(d) the TrJstee may consuit with counsel and the written advice 
of such counsel or any Opinion of Coupe! shall bc full and comtdvte 
authorization and protection in respect oaf any action taken, sulR'red or 
omitted by it hcremidcr in good h i th  and inrdiam.~ thf:reon; 

(e) the Trmstce slmll bc under no obligation to cxvrcise any of the 
rights or powers vested in it by this Indenture at the n.'quest or dlr~:e- 
tlon of any of the D~:bcnturcholdcrs pursuant to this Imlcnture, unle..Ls 
such Dc'bcnturcholdcrs shall have offered to the "l'rustce reas, m;tblc 
sccarity or indemnity against the costs, expenses and Ikflfilities which 
might bc incurred by it in cumplianc¢ with Such request or direction; 

( f )  the Trustee shall not bc bound to make any investih-ation 
into the facts or matters stated in any resolution, certilicate, statement, 
instrument, opinion, report, notice, request, direction, consent, ord,:r, 
lxmd, debenture or other paper or d~-umcnt, but the "rrustc~, in its 
discretion, may m:~kc such t'urthcr inq~firy or investlg'a, lion into such 
:facts or matters as it may scc fit, and. if the "rrustc~: sl~dl dc~ermiue to 
make such further i~quiry or investigation, it shall b¢ cntitk:d to e.xaminc 
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the books, records and premises of the Company, personally or by agent 
or attorney; and 

• (g)  the Trustee may ~-~ecute any of the trusts or powers here- 
under or perform any duties hereunder either dlrecffy or by or through 
agents or attorneys and the Trustee shall not be responsible for any 
misconduct or negligence on the part of any agent or attorney appointed 
with due care by k hereunder. 

Section 604. Not Responsible for Recitals or ~suance ot 
Debenun-es. 

The recitals contained herdn and in the Debentures, c~ccept the 
certificates o£ authentication, sh.~II be taken as the statements o£ the 
Coml~any, and the Trustee assumes no res~nsibility for their correct- 
heSS. The Tntstee makes no representations as to the v-a/idity or suffi- 
ciency of this Indenture or oil tim Debentures. The Trustee shall not be 
accountable/[or the use or application by t.":e Company o:[ Dcbentm'es 
or the proceeds thereof. 

Section 605. May Hold Debentures. 
The Trustee, an)" Pa)'~ng Agent, Dc~nmre R e ,  si tar  or any 

other a g : n t ,  of the Compan)', in its individual or any other ca- 
parity, may become the owner or pledg~'e oi Debentures and, subject 
m Scction$ 00~ and 613, ii operative, nuy othcmvise deal wflh the 
Company with the same rights it would h~re if it were not Tn~tce, 
Paying Agent, Debcmur¢ Registrar or such e'.her agent. 

Section 605. Money Held in Tr'ast. 
~[oney held by the Tntstee in tntst h;,r:'_-.-.der need not be se~re- 

gated from other ftmds except to the extent re,lt:ired by law. The Trus- 
t ~  shall be under no liabiIity for interest e.~ .;ny nlotley received by it 
hereunder except as othcrtvi,e agrtxd wl;h :1:¢ Comi'any. 

Section 607. Compensatioti and Re~..bursernent. 

The Compan)" agrt'cs 
(1) to pay to the Trustee from t!..-:x'., :o time reasonable eom- 

Ixnsation i'or all services rendered b.v :.: hcreuttder (wlfich cmn. 
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pensatlon sh.-dl not be limited by any provision of law in regard 
to the Compensation of a trustee of ;in express trust) ; 

(2) except as otherwise expressly provided hcre~n, to relrn- 
burse the Trustee upon its request for all reasonable ~'penses, dis- 
bursements and advances incurred or made by the Trustee in 
accordance with any provision of this Indenture "(including the 
reasonable compensation and the expenses and disbursements ol 
its agents and counsel), except any such expense, dlsburscment or 
advance as may be attributable to its negligence or bad faith; and ~ 

(3) to indemnify the Trustee ~or, and to hold it harmless 
aguinst, any loss, liability or ~x-p~se incurr~! without neg!igenee 
or bad faith on its part, arising out of or in connexion with the 
acr.eptance or administration of this trust, including the costs and 
expel, es of defendin~ itself ag=inst any claim or liability in con- 
nect~on with the exercise or performanc~ of any of its powers or 
duti~ hereunder. 

17 All such payments and reimbursements s.hall be n~d~ whh interest st 
18 the rote of 6% per annum. 
19 As se~Ht7 for the performance of the obi~gufio~ of the Company' 
20 under this Section the Trustee shall have a lien prior to the Debentur~ 
21 upon all property and [unds held or collected by the Tnlstce as such, 
22 except funds held in trust for the pa~nncnt o[ pr'.'ncil~a.l of (and premium, 
23 i~ any) or interest on Debentures. 

2# Section 608. Disqualific:r.'on; Confiic:in~ Interes',s. 

25 T1~s SecHon st~att .or bc opcrat~'e as a part of tlz~s I .denf . ro  
26 . . t i l  this Indc . t . rc  is q.ali1%d . . de r  TL4,  aud . . t i l  s.ch q.ali]~¢.- 
27 Ho. th~x Imtcuture .~ltall be cu.strucd as l[ tlzis Section :rere .or con- 
28 rained herein. 

"29 (a) If the Tnlstee has or shall acquire any con[l[cting interest, 
30 as defined in this Scctlon. it shall, within eJ0 days at'tcr ascert:in- 
31 ing that it has such contllcti.g interest, either elimluate such conflicting 
32 interest or resi~n in the re:tuner and with the effect hereinafter sped- 
33 fled in this Article.. 
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(b) In the event that the Trustee shall fag to comply whh the 
provisions of Subacction (a) o[ this Section the Trustee shall, within 
I0 days after the expiration of such 90-day period, transmit by ma~ 
to all Debentureholder.% as their names and addre.~es aptera" in the 
Debenture Register, notice of such f~dIure. 

(c) For the purposes of this Section, the Trustee shall be deemed 
to have a conflicting interest if 

( I )  the Trustee is trustee under another indenture under 
which an)" other securities, or c~rtifi~tes of interest or par- 
tic~pation in any other securities, of the Company are out- 
standing, un]ess such other indenture is a collateral trust 
indenture under, which the only colIateral consists of Deben- 
tares issued under this Indenture, provided that there shall 
be excluded front the operation of this paragraph any inden- 
ture or indentures under which other securities, or certificates 
of interest or participation in other securities, o~" the Company " 
are cratstanding, ii 

( | )  thls Indenture and such other inden~ire or in- 
dentures are wholly unseetlred and such other indenture 
or indentures are hereafter qualified under TL~., unle.~ 
the Commission shall have found and declared by order 
pursuant to Section 30.5(b) or Section 307(c) of TIA 
that differences exist between the provisions of this In- 
denture and the provisions of such other indenture or 
indentures which are so likely to involve a material con- 
flict of interest as to make it necessary in the ~lhlle 
interest or for the protcction of investors to disqualify 
t,he Trustee from acting as such under this Indenture 
a~d such other indenture or indentures, or 

(if) the Company shall have mlstaifled the burden 
of proving, on application to the Commi~,~ion and after 
opportunity for hcarin~ thereon, that trustccshlp under 
this Indenture and such other indenture or indcmures 
not so likely to invoh'e a material conflict of interest as to 
make it necessary in the public interest or for the prot~- 
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tlon of investors to disqu.~lify the Tras t~  from ac~j,-~g 
such under one of such indentures; .,. 

l(2) t~e Trustee or any of its directors or e:cecut-lve 
o~icers is an obligor upon the Debentures or an underwriter 
for the Company; . ' 

• (3) the Tros t~  dirt~.'tly or indire~ly controls or .is 
directly or indirectly controlled by or is under direct or  in- 
direct common control with the Company or an underwrkez 
for the Company; 

(4) the Trustee or any of its directors or e.xe.-'ntlve of.. 
fic~rs is a director, officer, partner, employee, appolnt~ or 
representative of the Company, or of an underwriter (other 
than the Trustee itself) for the Company who is c'nrrently 
engaged in the business of undcnvriting', except that {i) one 
individhnl may be a director or an u-xec'.~tive o~c~, or both, 
of the Tntstce and a director or an executive o~cer, or both, 
of the Company but may not bc at thc same time an executive 
oi~cer of both the Tntstee and the Company; (ii) if and so 
long' as the number of directors of theTrustee in oi~ice is more 
titan nine, one additional individual may be a director" or an 
executive o~cer, o~" both, of the Trustee and a dir~tor of the 
Company; and (iii) the Tnlstc~ mn~, be dcsi,.,~nat~d by the 
Company or by any underwriter for the Company to act in 
the capacity of transfer a~cnt, register,  custodian, paying 
agent, fiscal agent, cscrow agent, or depositary, or {n any 
other similar capacity, or, mlbjcct to the provisions of para- 
graph (I) of this Subsection, to act as trustee, whether under 
an indenture or otherwise; 

(S) 10,% or more of the voting" scmtritics of the Tnlstce 
is beneficially owned either by the Company or by any direc- 
tor, partner, or cxecuth'e officer thcreoi, or 20% or more of 
such votin~ sccurltlcs is l~ucficlally owned, collectively, by any 
two or more of such persons; or 10% or more of the votinff 
securities of the Tntstcc is beneficially owned either by an 
underwriter for tim Company or by any director, p.-~..ncr or 
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ex~-ut~ve o/~cer thereoL or iS bene.qd~1y o~ed,  co l l ~vdy ,  
by any two or more such persons; . . .  : " 

(5) the Trustce is the bene~da/m~er of, or hokh as 
co[/ateral security for an obliffation which is in default (as 
hereinafter in this Su~ection dcfincd), (i) 5 ~  or more of 
the voting secarit|~, or 10% or more of any other' class of 
security, of the Company not inc|uding the Debentures issued 
under this Indenture and securities issued under an). other 
indenture under which the Trustee is also trustee, or (il) 10% 
or more of any class of se.narky of an underwriter for the 
Company; 

(7) the Trustee is the benefidal owner of, or hoMs as 
co~ateral security for an obligation which h in de~'ault (as 
hereinafter .in this Subsection defined), 5% or more ol the 
' ~ t ing  sec'~ties of any person who, to the knowledt~ of the 
Trustee, owns 10% or more of the voting' securities of, or 
controls directly or indirectly or is under direct or indirect 
common control with, the Company; 

(8) the Trustee is the beneficial owner of, or holds as 
colIaterM security for an obli~tion which is in defaa!t (as 
hereinafter in this Subsection defined), 10% or more of any 
class of security of any .pc.--s.on who, to the knowledge of the 

{~ ¢w. .. Tr4stee, ow'ns .0/o or-more of the voting" sccurxtxcs of the 
Company; or 

(9) the Trustee o~vns, on M'ay 15 in any ~Tcnd~r year, 
in the cnr.acity of executor, admln~strator, testamentary or 
inter vlvos tru.ctee, g'nnrdian, committee or conservator, or in 
any other similar cnpadty, an aggrc,,..-nte of 25% or more of 
the voting scct~ritics, or of any class of ~curity, of any 
person, the beneficial owllcrshlp of a spcc~i%d pcrrentn.,~t of 
which would have constituted a conflic:ing interest nndcr 
~aragraph# (6), (7) or (8) of this Subsection. "As to any 
such securities o£ which the Trustee acquired ownership 
through becoming m:ccutor, adndnistrator, or testamentary 
trttst~ of an estate wldch included them, the provisions ol the 
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preceding sentence shall not apply, for a period of two years 
L,-om the date of such acquisition, to the extent that such 
securities included in such estate do not exceed 25% o~ such 
voting securities or 25% of any such class of security. 
Promptly after May 15 in each calendar year, the" Trustee. 
shall make a check of its holdings of such securities in any 
o:[ the above-mentloncd capacities as of such May 15. If the 
Company fails to make payment in full of the prindlml of, 
or the premium, if any, or interest on, any of the Debentures 
when and as the same becomes due and payable, and such 
failure continues for 30 days thereafter, the Trustee shall 
make a prompt che".k of its holdings of such securities in any 
of the abo':e-mentioned capacities as of the date of the expira- 
tion of such. 30 day period, and after such date, notwith- 
dtanding the foregoing provisions of this paragraph, all such 
securities so held by" the Trustee, with sole or joint control over 
such sec=rities vested in it, shall, but only so lon~ as such 
failure shall continue, be considered as though beneficially 
revved by the Trustee for the purposes of par~grapl~ (6), 
(7) and (g) of this Subsection. 

The specification of percentages in paragraphs (5) to (9) 
inclusive, of this Subsection, shall not be construed as indicating 
that fl2e ownership of such percentages of the securities of a person 
is or is not necessary or sufficient to constitute direct or indirect 
control for the purposes of/,aragrapt~ (3) or (7~) of this Sub- 
s~don. 

For the purposes of paragraphs (6), (7), (3) and (9) of this 
Subsection only, (1) the terms ".~ccurity" and "tec, ritie$" shall 
includc only Such sccuritlcs as are gcncrally known as corporate 
securities, but shall not include any note or other evidence of in- 
debtedness issu.cd to evidence an obli~ation to repay moneys lent to 
a person by out: or mort: banks, trust companies or banking finxxs, 
or any certificate of interest or participation in any sttch note or 
evidence of indebtedness; (ii) an ¢biig~tion shall be dccmcd to be 
"in dc[ault" when a default in payment of principal shall have con- 
tinued for 30 days or more and shall not have been cured; and 
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(iii) the Ti-ustee shall not be deemed'to bethe  owner or holder d 
(A)  any security which it holds as collateral security, as trustee or 
otherwise, for an obligation which is not in default as deiqned in 
clause (ii) above, or (B) an}, security which it holds as collateral 
security under this Indenture, irrespective of any de[ault herenn- 
de:', or (C) ~ y  secnrity which it holds as agent for collection, or 
as custodian, escrow agent, br depositary, or in any similar repre- 
sentative capacity. 
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(d) For the purposes o~ this Section: 

( I )  The term "underwriter" when used with rderenc~ 
to the Company rnc-',ns every person who, ~sdthin three years 
prior to the t/me as of which the determination ~s made, 
has purchased" from the Company with a v~ew to, or h ~  
offered or sold ~or the Company in connection with, the dis- 
tribution of an)' security of the Company outstanding" at such 
time" or has participated or has had a direct or indirect par- 
l~cipation in any such undertaking, or has participated or has 
had a parfidpation in the direct or indirect underwriting of 
any such undcrtaking, but such term shall not include a 
person whose interest was linfitcd to a commission from an 
underwriter or dealer not in excess of the usual and customary 
dLstributors' or sellers' commission. 

e-"-"..-....~.~2 he term "director'" means any director of a corpo- 
ration, or any individual performing similar functions with 
respect to any organization whether incorporated or unincor- 
porated. 

(3) The term "p,'rsos/" means an indlv~dual, a corpora- 
tion, a partnership, ~a~ association, a joint-stock company, a 
trust, an unincorporated organization, or a govermncnt or po.. 
litical subdivision thereof. As used in this para~r~ph, the 
term "trust" slmll include only a trust where the interest or in- 
terests of file bcncfidary or bex~c/iciaries are evidenced by a 
~-a r i ty .  
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(4) T'he term "voting .<e~t~" means any stcnrity prt.s. 
ently entitling the own:r or holder the~of to vote in the direc- 
tion or manage'neat of the affairs of a ~rsoth  or any security 
issued under or pursuant to any trust, agreement or arvang,v. 
me.at whereby a trustee or trustees or ag~..t or agents for the 
owner or holder of such security are pr~ently entitled to vote 
in the direction or marmge.ment Of the affairs of a l~.rsoa. 

(S) Tim term "Company" means any obiig~r upon the 
Debcnmn~ 

(6) The term "esecutiv2e ojgrg'er " means the president, 
every vice president, every trust o~ctr, the cashier, the score- 
tar),, and the treasurer of a corporatio~ and any individual 
customarily peri'orming similar functions with respect to any 
organization whether incorporated or unincorporated, but 
shall not include the chairman of the board of directors. 

16 (e) The pcrcentagcs of voting securities and other securities 
17 specified in this Section shall be =Iculated in accordance with the foi- 
l8 lowing provisions: 

, . . . - ¢  . . 

19 (1) A specified percentage of the voting sec'.aritles of 
20 the Trustee, the Corn tinny or any other person referred to 
21 in this Section (each of whom is referred to as a "person" in 
22 this paragraph) mcans such amount of the outstanding vet- 
23 ing securities of such person as entities the holder or holders 
24 -thereof to cast such SlX'dried percentage of the ag~eg.-ate 
2S votea which the holders of all the outstanding voting securi- 

ties of such person are entitlcd to ~ s t  in the direction o r  
manag,m~cnt of the affairs of such person. 

28 (2) A sr, cdficd percentage of a class of securities of a 
29 person means such percentngx." of the agga'cgate atuount o~ 
30 securities of the cla.~s outstanding. 

31 (3) The term "amount", when used in reg'ard to sccuri- 
32 ties, means the principal amount if rek'ttlng to evidences of 

indebtedness, the number of shares if rt:!ating to capital shaft:s, 
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(i) securities of an issuer hdd in a sinking fund 
relating" to securities of the issuer of the .~me class; 

(ii) ,securities of an issuer held in a sinking' fund 
relating to anofl~er class of securities of the issuer, if 
the obligution evidenced by such other class of securities 
is not in default as to prindprd or interest or otherwise; 

(iii) securities pledg~ by the issuer thereof as 
security for an obligation of the issuer not in de.fault 
to prindpal or interest or other-,vise; and 

(~v) sec'nritics hcld in cscrow if placed in es~ow 
by the issuer thereof; 
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~r~.,idcd. ]w~v~cr, that any ".-otin~' securitles of an issuer 
~al l  be demned outstanding il any perso, n other than the 
issuer is entitled to e.xerdse the voting rights fl~crcof. 

(S) A scarify shall be deemed to be of the same class 
as another sccu, rity ii both securities con[er upon the holder 
or holders thereof substantially tl~e same rights and privileges, 
pr~.idcd, ]~vc',;cr, fltat, in the c.~e of secured evidences of 
indebtedness, all of which axe issued under a single indenture, 
differences in the interest rates or maturity dates of various 
series thereof shall not h: deemed sufficient to coslstitute such 
series different ~c!,~sses and pr~,idcd; f ,  rthcr, that, in the ~se  
of unsecurt:d evidences of indebtedne~.~, differences in the 
interest rates or nmturity dates thereof sliall not bc deemed 
sumclcnt to constitute flzcm securities of ditTcrent classes, 
whether or not they are issued under a sin~¢ indenture. 
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S e t ,  on 609. Corporate Tru~ee Required; EIigibiIitT. 

There shallat  all times be a TrUstee hereunder which shall be a 
corporation organized and doing business under the laws of the Unkc~i 
States of America or of any State, authorized under such Iaws to 
exercise corporate trust powers, having a combined capital and surplus 
of at least $5,0C0,000, subject to supervision or examination by Federal 
or State authority, and having its prindpal oflSc= in the. place SlX~fied 
in Article .5'/.:. If such corporation publishes reports of condition a t  
least anntmlly, pursuant to law or to the requir~--nents of the aforesaid 
supervising or examining authority, then for the purposes of this 
Section, the combined capital and surplus of such corporation shall be 
deemed to be its combined capital and surplus as set forth in its most 
recent report of condition so published. If at any time the Trus t~  
shall cease to be ¢l!gible in accordance with the provisions of this Sec- 
tion, it shall resign immediately in the manner and with the effect hex~- 
ina.fter spec/fied in this Anide. . :. 

Section 610. Resignation and Removal ;  Appointment 0£ 
Successor. 

(a) No resignation or removal of the Trustc~ and no appointment 
of a successor Trustee pursuant to this Ar:icle shall become efl'cc~ive 
until the acceptance of appointment by the ~ ~ccessor Trastc~ under 
Se~ion 62I. 

(b) The Tnlstee amy resi..-'n at any time by glv~ng written notice _ 
thereof to the Company. If an instrumcnt of accept,-mc~ by a successor 
Trustee Shall not have been delivered to the Trustee within 30 days after 
the giving of such notice of resignation, the resi~ing Trustee may 
petition any court of competent jurisdiction for the appointmeut of 
a successor Trustee. 

(c) The Trust~.~ may .be removed at any time by Act of the. 
l-loldcrs of a majority in principal amount of the Outstanding Deben- 
tures, delivered to the Trust,.~: and to the Company. 

,4 

(d) I£ at any time: 
(I) the Tnlstcc. after this Indenture shall have h.'cn 

, qualified under TIA, shall fall to comply with Section 60~'(a) 
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I " a f t . ~  w r i t t e n  request therefoz' by the Company or by any' 
2 Debenture.holder who has been a bona fide Holder of a Deben, 
3 tare for at least 6 months, or 

4 ( 2 )  the Trustee shall cease to be di~'ble under S¢ctlon 
5 609 and shall fm'l to resign after written requ~t t h e ~ o r  by 
6 the Company or by any such Debenturcholder, or . 

7 • (3) the Trustee sh.,dl become incapable of acting or Shall 
8 be adjudged a hank'rapt or insolvent or a receiver oi the 
9 Trustee or of its property shall be appointed or any public 

I0 officer shall take cl~rge or control of the Trustee or of its 
11 property or affairs for the purpose of rehabilitation, conser-~- 
12 tion or liquidation, .. 

13 then, in any such case, (i) the Company by a Board Resolution may 
14 remove flze Trustee, or (if) subject to See:ion 514, any Debentureholder 
I$ who has bccn a bona lidc Holder of a Debenture for a~ least 6 months 
16 may, on behalf of himself and all othcrs similarly situ=ted, pcfition any 
17 court of competent jurisdiction lot the rcmo,.-al o5 the Trustee and the 
18 appointment of a successor Trustee. 

!9 (e) If the Trustee shall resign, be removed or become incapable 
of acting, or Lf a vacancy shall occur in the office of Trustee for any 

21 cause, the Company, by a Board Resolution, shall promptly ,zppoint a 
22 successor Trustee. If, within I year after such resignation, removal 
23 or incapability, or the oc~zrrcncc of such vacancy, a successor Trust~ 
24 shall be appointed by Act of the Holders of a majority in principal 
25 amount of the Outstnnding Debentures delivered to the Company and 
26 the retiring Trustee, the successor Trustee so appointed shall, forthwith 
27 upon its acceptance of such appointment, become the successor Trustee 
28 and supersede the successor Trustee apl~intcd by the Comp:my. I:F no 
29 successor Trustee shall have been so aplxBinted by the Company or the 
.30 Dcbenturcholders and accepted appoit2tmcnt in the n=nncr hereinafter 
31 provided, any Dcbcnturcholdcr who has been a bona fide HoJdcr of a 
32 Debenture for at least 6 months may, on behalf of himself and all 
3,t others similarly situatcd, l~titiou any court of Omlpctcnt jurisdiction 
34 for file appointment of a successor Trustee. 
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I (f) The Company shall W e  notice of each resignation and each 
.2 removal of the Trustee and each appoint'neat of a successor Trustee by 
3 mailing written notice of such event by first-class mail, postage prepaid, 
4 to the Holders of Dcb,.'ntures as their names and addresses appear in the 
$ Debenture Register. '---F~ch notice shall include the name of the suc=x.~or 
6 Trustee and the address o£ its prindpal corporate trust offic~, 

7 Section 611. Acceptance o[ Appointment by Successor. 
8 ]~very successor Trustee appointed hereunder shall ~:ecute, ac- 
9 knowledge and deliver to the Company and to the retiring" Trustee an 

10 instrument-accepting such appointment, and thereupon the resignation 
.11 or removal of the retiring Trustee shun become ei~'ecfive and such 
.12 successor Trustee, without any further, act, deed or conveyance, shall 
13 become vested with all the rights, powers, trusts and dut'.'es of the 
14 retiring Trustee; but, on request of the Company or the suc:essor 
15 Trustee, such retiring Trustee shall, upon payment of its charges, 
16 ~xecute an~t deliver an instrument transferring to such suc:essor Tn:stee 
l~t all the rights, powers and trusts of the retiring" Trustee, and shall duly 
18 assign, transfer and deliver to such successor Trustee all property and 
19 money held by such retiring Trustce heft'under, subject nevertheless 

to its lien, if any, provided for in Section 607. Upon request of any 
2I such successor Trustee, the. Company shall ~--,(ec'ate any and aH 
22 instruments for more ~ully and certainly vesting in and confirming' to 
23 such successor Trustee alI such rights, power~ and trusts. 

"" No successor Trustee shall accept its appointment unless at fl:e 
25 time of such acceptance such succcs.~r Trustee shall be quaIitlcd and 
26 digible under this Article, to the extent ot:erafive. 

2"J Section 612. Merger,  Conversion, Consolidation or Succes- 
28 sion to Bu~ineas. 
29 Any corporation into which the Tnlstee may be merged or con- 
30 vertcd or with whicl~ it may be consolkk'tted, or :'.ny corporation result- 
3.1 ing from any merger, conversion or consolidation to which the Tnts tee  
32 shall be a lx'~rty., or any ¢orporat{on succeeding to all or subst:mtially 
33 all of the corporate trust business of the Trustee, shall be the successor 
$4 of the Trustee hereunder, provi,ltxi such corporation shall be otherwise 
35 qualified and eligible under this Article, to the extent operative, without 
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the ex~ t Jon  or filing of any paper or any ~urther act on the part of any 
of the parties hereto. In case any Debentures shall have been authenti- 
rated, but not delivered, by the Trustee then |n office, any successor by 
merger, conversion or consolidation to such authenticating Trustee may 
adopt such authentication and deliver the Debentures so authenticated 
with the same effect as if such successor Trustee had itsel£ authenticated 
such Debentures. 

Section 613. Preferential  Collection of Clain~s against 
Company. - + " ' 

Thi~ Section .~l:all not be op~atlv¢ as a ~a~ of tld.~ Imicnture un~  
~hl.r Indenture ~r quali~cd und~ TIA, and un:iZ zuch qualification this 
Indenture shall be construed as if this Section ¢vcre not contained lzcreir.. 

- {a) Subject to S:tbsec~ion (b) of this Se~ion. H the Trustee s l~l  
be or shall b~ome a creditor, directly or indirectly, secured or unsecured, 
of the Company within 4 monttm prior to a default, as defined 
Subsection (c) of this Section, or subsequent to such a default, then, 
unless and until such default shall be cured, the Trustee shall set almr~ 
and hold in a spedal account for the benefit of the Trustee individually, 
the Holders of the Debentures and the holders of other indenture. 
securities (as defined in Sub.~cc#ion (¢) of this Section) : 

(I) an amount equ~l to any and all reductions ~n the 
amount due and owing upon any claim as such creditor in 
respect of principal or interest, effccted a~ter the bc~nning 
of such 4 months period and vnlid as n~ainst the Compnny and 
its other creditors, e.xccpt any such reduction resulting from 
the receipt or disposition of any property described in pars-- 
grapI# (2) of this Subsection, or from the ~:crcise of any 
right of set-off which the Trustee could lave excrdscd if a 
pe,.ition in bnnknlptcy had been filed by or agains t the Com- 
pany upon the date of such dcfauh; and . 

(2) all property received by the Trustee in respect of any 
cla'.'m as such creditor, either as security therefor, or in satis- 
~act|on or composition thereof, or other,.vise, aftcr the bc~'dn. 
n|n~' of such 4 months period, or an amount c~It~l to ~e 
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proceeds of any such proper~y: if disposed of, .mbje~, hon,- 
,,z,~', to the rights,, if any, of the Company and its ofl'.er cred, 
itors in such property or inch proceeds. 

Nothing herein contained, however, shall affect the fight of the Trustee 

• (,%) to retain for its own account (i) l~ymcnts made on 
account of any such claim by an)" Person (other than the 
Company) who is ~blc ~hcr~n, and (ii) the proc~ds of the 
bona fide sale of an), such claim by the Trustee to a third per- 
son, and (ili) distributions made in cash, securities or other 
property ha respect of claims filed against the Company in 
bankruptcy or receivership or in proc.'cdings for reor~'an- 
ization pursuant to the Fedcral Banla'uptcy Act or appI/~ble 
State law; 

(B) to "realize, for its own account, upon any prope..~ 
held by it as security for any such claim, if such property was 
so held prior to the bc~nning of such 4 mon~:b~ period; 

(C) to realize, for its own account, but only to the extent 
of the claim hereinafter mentioned, upon any property hdd by 
it as security for any such claim, if such claim was created 
after the beginning of such 4 months ~riod and such pro~ 
eny was received as security therefor simulV, neously with the 
creation thereof, and i£ the Trustee shall sustain the burden of 
proving that at the timc such property was so received the 
Trustee had no reasonable causc to believe that a default as 
defined in Subsection (c) of this Section would occur within 
4 months; or 

(D) to receive pa.vmcnt on nny cL'xhn refcrrcd to in para- 
graph (I3) or (C), against thc rt:Ic.'x,;c of any property held as 
security for such clainl as provid~.'d in paru~draph (.H) or (C), 
as the case may be, to the.extent of the fair value of such 
property. 

For the purposes of para.qraphs (B), (C) and (D), property sub- 
stitttted after the beg'inning of such 4 months pcrlod for property 
held as .~'¢urity at the time of such substitution shall, to the extent of 
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the fair w.'.~ue of the property re!eased, have the same status as the ~rop- 
tzty rdmsed, rod, to ",he extent that any claim rderred to in any d 

• " • l~ 

such paragraphs is created in renewal of or in subsntutaon .or or for 
the purT.,ose of repaying" or refunding" any pre-c.x~ting claim of the 
Trus~-~ as such creditor, such claim shall have the same status as such 
pre-existing claim. . ' 

II the Trustee shall be r ~ u i r ~  m account, the funds and property 
held in such sped,d account and the proceeds thereof shall be appor- 
tioned between th~ Trustee, the Debentur~olders and the holders of 
other indenture securities in such manner that the Trustee, the De- 
lxmtureholders and the holders of other indenture securities realize, as 
.a result of payments from such special account and payments of divi- 
dends on claims filed against the Company in bank~ptcy or recdver. 
ship or in proceedings for reorganization pursuant to the Federal Bank- 
~pt¢7 Act or appIicable State Iaw, the same percentage oi their respec- 
tive rialtos, figured before crediting, to the claim of the Trust= any- 
thing on account of the receipt by it from the Company of the funds 
and property in such stxcial account and before crediting' to the respee- 
five claims of the Trustee and the Debenture.holders and the holders of 
other indenture securities dividends on claims filed against the Com- 
pany in bankruptcy or receivership or in. proceedings for reorganiza- 
tion pursuant to the Federal Bankruptcy A a  or applicable State law, 
but after crediting ~ereon receipts on accotmt of the indebtedness rep- 
resented by their respective dainm from all sources other tha~ from 
such dividends and ~rom the funds and property so held in such special 
account. As used in tiffs paragraph, with respect to any claim, the term 
"dividend.c" shaU includt: any distribution with rcspect to such claim, 
in bankruptcy or receivership or proceedings for reorg..nizztion pur- 
suant to the Federal Bankruptcy Act or applicable State k~w, whether 
such distribution is nmde in cash, sc~triti~, or other property, but 
shall not include any such distribution with respect to the secured por- 
tion, if any, o~ such claim. The court in whida such kmkruptcy, re- 
¢dvership o r  proceedings for reorganization is pendin~ sh.~ll have 
jurisdiction (i) to apportion between the Trustee and the Debenture- 
holders and the holders of other indenture securities, in accordance 
with the provisions of this poragraph, ttm funds and property lu:Id in 
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such special accoux~t ~ind proceeds thereof, or (H) ~n llen of such nppor- 
tionment, in whole or in p~,'t, to give to the provisions of this pa~gr~ph 
due consideration in determining the fairness of the distributions to b e  
made to the Trustee and the Debentureholders and the hold~'s of oth~ 
indenture securities with respea to their resimaive clMms, in which 
event it shall not be necessary tQ liquidate or to appraise the value of 
any ~'~u'kim or other property held in such special account or as 
security for any such claim, or to make a sped~Sc ~ocatlon d such 
distributions as between the sevnred and unsecured portions of such 
claims, or otherwise to apply the provisions of this paragrnt~ ~ a 
mathenmtical formula. 

Any Trustee which has resig~e d or been removed after the begin- 
ning of such 4 months, period shall be subject to the provisions of 
this Subsection as though such resignation or removal had not occurred. 
If  any Trustee has resig'ned or been removed prior to ",he be~nning of 
such 4 montlks period, i~ shall be subject to the provisions ol this Sub- 
secdon il and only ii the following conditior~ exist: 

(i) the recdpt o~ property or reduction o~ claim, which 
would have g~ven rise to the obl~g'ation to uccount, if such 
Trustee had continued as Trustee, occ,~,rr.ed r, ftex the beg~.n- 

n ing  of such 4 months period; and 

(|i) such rccdpt of property or reduction of cln~m oc- 
curred within 4 months after such resignation or removal 
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(b) There shall be excluded from the operation of Sub.~cction (a) 
of this Section a creditor relationship arising" from 

( I )  the ownership or acquisition of securities issued 
under any indcnt'.tre, or any security or sccurhies having' a 
maturity of one year or more at the time of acquisition by 
the Trustee; 

(2) advances authoHzcd by a rccdversl~;p or bankruptcy 
court o£ competent jurisdiction, or by this Indenture, for the 
purpose of preserving any pror, c:'ty which shall at any time 
be subject to the lion of this Indenture or of dlscl~arl~ng 
tax liens or other prior lions or eacumbranc~ thcrcon, if 
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not|c, of such advances and of,the circumstances surrounding 
the making thereof ~ given to the Dcbentureholdcrs at the 
time and in the manner provided in this Indenture; 

(3} disbursements made in the ordinary course of  busi- 
ness in the capacity of trustee under an indc.nmre, transfer 
agent, registrar, custodian, paying agent, f~cal agent or de-. 
lx~sitary, or oth~ similar capacity; 

(4) an indebtedness created as a result of servic~ ren- 
dered or premises rented; o r  an indebtedne.ss created as a 
rtsult of goods or securities sold in a cash transaction as 
defined in Sttb#ection (c) Of this Section; 

(5) the ownership of stock or of other securities of a 
'corporation organized under the provisions of Section 25(a} 
of the Fed=at Re.serve Act, as amended, which is directly or 
in~iircctly a creditor of the Company; or 

(6) the acquisition, owncrshlp, acccp -tnnce or ne~fiation 
of any drafts, bills of exchange, acccptanc= or obiig'.~tions 
which fall within the classification o~[ self-liquidating paper 
as defined in 3ub.~¢ct.ion (¢) of this Se~ion. 

.'20 

21 
22 
23 
2¢ 

25 
25 
27 
23 
29 
30- 
31 

32 
33 

(c) For the purposes of this Sccdon only: 

(1) The term '*default" mea~ any failure to make pap 
merit in full of the princ'pal of or interest on any of the 
Debentures or upun the otimr indenture securities when and 
as such pr~ndpal or interest bccomcs duc and payable, 

(2) The term "otl:er indenture sccudtie.r" means secta- 
rifles upon which the Company is an obliger outstanding 
under any other indent~tre (i) under whiclt the Trustee is 
also trustee, (ii} which contains provisions substantially simi- 
lar to the provisions of this Section, and (iii) under which a 
default exists at the Lime of the apportionment of the ~und~ 
and property held in such spccial account. 

(3) 'rlte term "c~h transaction" means any transaction 
tn which full payment for gvods or mcurities told is made 

t 
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within 7 days after delivery of thb goods or securit]~ in cur- 
rency or ha checks or other orders drawn upon banks or 
bankers and payable upon demand. ~ . 

(4) The term "self-llquidatl, 0 paper" means any draft., 
bill o~ exchange, acet'ptanc~ or obligation wtrich is made, 
drawn, negotiated or incurred by the Compan 7 ~or the purpose 
of financing the purchase, processing', manufacturing, ship.. 
ment, storage or sale of goods, wares or merchandise and 
which is secured by documents evidencing title to, possession 
of, or a Hen upon, the goods, wares or merdaandise or the 
receivables or proceeds arising ~rom the sale of the goods, 
wares or merchandise previously constituting the security, 
provided the se~.,arity is received by the Trustee simultaneously 
with the creation of the creditor relationship with the Corn- 
paw/arising' from the making, drawing', negotiating or incur- 
ring of the draft, bill o-~ c.xc.hange, acceptance or obli~.tiom 

(5) The term "Compa;,y" means any obligor upon the 
Debenmrm. 
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ARTICLE 700 

Debentm'eholders' Lists and Reports by Trustee 
• and Company 

T~lt$ ,¢4r~[clelShall not be opcrat~,e as a part of this l~tdcnt.re u.til 
thlt I.denture is q.alificd u.dcr TIA. a.d mztiI s.ch qnalificatio, this 
I.&.'.t~,re shall be co.$tr.cd at if this .~trtlcle ':t,cre nat coutahwd herei.. 

Section 701. Company to Famish Trustee Names and Ad- 
dresses of Debentureholders. 

The Company will furnish or cause to be furnished to the Trustee 

(a) semi-annually, not more th::n 15 days after each Re~lar  
Record Date, a list, In such fonn as the Trustee nmy reasonably 
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requlre, of the names and addresses of the Holders of De~.ntm-m 
u of such R~gu/ar Record Date, and 

(b) at such other times as the Trustee may request ha writ- 
tag. within 30 days after the receipt by the Company of any such 

$ request, a list of similar form and content as of a date not more 
6 than 15 days prior to the time such list is fzu-Ashe.d, 
7 ts¢~';ng from any =ch Bst names and addresses received by the 
8 Trustee ha its capacity as Debenture Registrar. 

9 Section 702. Preservation oi Information; Communications 
10 to Debenture.holders. _ ..~ 

I I  (a )  The Trustee sh=Jl preserve, in as c,.~'ent a form as is reason- 
12 ably practimble, the names and addresses of Holders of .Debentures 
13 contained in the most rec~nt list fm'nished to the Trustee as provided 
14 in ,~ec~.~on 701 and the'names and addresses of Holders of Debentures 
15 received by the Trustee in its capacity as Debenture Registrar. The 
16 Trustee may destroy any list furnished to it as provided ha Section 701 
17 upon receipt of a new list so furnished. 
18 (b) If 3 or more Holders of Debentures (herdnnfter rderred to 
19 as *'apfl~cant.d') apply in writing to the Trustee, and furnish to the 
20 Trustee reasonable proof that each such applicant has owned a Deben- 
21 tare for a ~riod of at le.2st 6 months preceding the date of such 
22 application, and such application states that the applicants desire to 
23 communicate whh other Holders of Debentures with respect to their 
24 r~ghts under thls Indenture or under the Debentures and ls accompanied 
25 by a copy of the ~orm of pro.~, or other cvrnmunlc~tion which such 
25 applicants propose to transmit, then the Trustee shall, within 5 business 
27 days after the receipt o£ such application, at its election, either 

23 (|) afford such appl;cnnts access to the information pre- 
29 served at the tinge by the Truste~ in accordance with Icc~.ion 
~0 702(a), or 

3'~ (1i) |nform such appffeants as to the ap'proxh~ntc am-n- 
bet of Holders of Debentures whose names anti addresses 

33" appear in the information prcser~'ed at the time by the Trustee 
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- ~ ac:orchnce with S#:t;on 702(a); and as to the approximate 
cost of mailing to such Deb~'.tureholdcrs the forra of proxy or 
other communication, if any, specified in such appli=tlon. 

If  the Trustee" shall elect not to a~ord such applicants acce~ to 
such information, the Trustee shall, upon the written request of such 
applicants, man to ~ach Debentur~imlder whose name and address 
appear in the information preserved at the time by the Trustee ha 
accordance with Section 702(a), a copy of the form of proxy or other 
communication which is specified in such request, wth reasonable 
promptness after a tender to the Trustee of the material to be mailed 
and of payment' or provision for the payment, of the reasonable 
expenses of mailing, unless within 5 days after suc,~ tender; the Trustee 
shall ma~ to such applicants and file with the Commission, t o ~ e r  

". with a copy of the "material to be mailed, a wrktcn statement to the 
~'¢ct that, in the opinion of the Trustee, such maiting would be contrary. 
to the best interests of the Holders of Dcbentures or would be in 
violation of applicable law. Such written statement shall spec/fy the 
basis of such opinion. If the Commission, after opportunity for a 
hearing upon the obj~*~ions specified in the written statement so filed, 
shall enter an order releasing to snstain any o~ such objections or if, 
a.Cter the entry of an order sustaining one or more of such obj~'~.ions, 
the Commission shall find, after notice and opportunity for hearing, 
that all the objections so .r, ntained have bccn met and shall enter an 
order so declaring, the Trustee shall mail copies of such matcHal to 
all such Debentureholders with rcasonable promptness after the ~ t r y  
of such order and the renew~J of such tender; otherwise the Trustee 
shall be rdieved of any obligation or duty to such applicants res.~ecting 
thdr application. 

(c) Ever)" Holder of Debentures, by rccdvlng and holding the 
same, a~ecs with the Cc~mT~ny and the Tntstce that neither the Com- 
l~nY nor the Tnlstce shall be held accountable by reason of the dis- 
close, re of any such infonnation as to the names ,".rid addrcsses of the 
Holders of Debentures in accordance with Section 702(b), regardless 
of fl~e source from wlzich sudz information was derived, and that fl2e 
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Trustee shall not be hdd accountable by reason of mailinl~ any material 
pursuant to a request made under Section 702(b). 

24 
"~ 25 

J 26 
~- . \  27 

28 

" ~  31 
'~. 32 

f 

3 Section 703. Repor~ by Trustee. 
4 ~ e  term "rcportl.g date", as used in this Section, means the 
5 date speci~ed in .dmqcle Sctz'n. Within 60 days after the reporting 

• 6 date in each year, the Trustee shall transmit by mail to all Debenture- 
7 holders, as their names and addresses appear in the Debenture Register, 
8 a brief report dated as of such reporting date with respect to" 

9 (1) its dlgibility under Section 609 and itsqualifica- 
I0 tlons under Sectim= 608, Or in lieu thereof, if to the best of 
11 its knowled~ it has continued to be eligible and qualified 
12 under said Sections, z written statement to such efl'e.~; 

13 • ~ character and amount of any advances (and if 
14 the Trustee ~ects so to state, the circumstances surrounding 
I.5 the making thereof) made by the Trustee (as such) which 
16 remain unpaid on the date of such report, and for the reim- 
17 bursernent of which it claims or may claim a lien or charge, 
1S prior to that of the Debentures, on any property or funds held 
19 or collected by it as Trustee, except that the Trustee, shall not 
20 be required (but may elec'.) to report such advances if such 
21 advances so remaining unpaid ag '~e~te  not more than ~ of 

I% of the princ':pal amount of the Debentures Outstanding 
on the c~te of such report; 

(3) the amount, interest rate and maturity date of all 
other indebtedness owing' by the Company (or by any other 
obligor on the Dchcntures) to the Trustee in its individual 
capadty, on the date of such report, with a brief description 
of any property held as collateral sec~rity therefor, except an 
indebtedz~ess based upona creditor relatioashil~ arising in any 
manner d'~sc:'ibcd in Section 613(b)(2), (3), (4) or (6); 

(4) the property and funds, if any, physically in the 
possession of the Trustee ~ such on the date of such report; 
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(5) any additional issue of'Debentures which the Trus- 
tee has not previously reported; and 

(6) any action taken by the Trustee in the performanc~ 
of its duties hereunder which it has not previously reported 
and which in its opinion materially afl'cct, s the Debentures, 
except action in respect of a default, notice of which has belm 
or is to be withhcld by flac .Trustee in accordance with .~ec~/on 
602. 

• Trustee shall transmit by mall to ail Deb~tureholders, 
as s and addresses appear in the Debenture Rc~ster, a brief 
report with respect to the char'a~er and amount of any advances (and 
if the Trustee elects so to state, the drcumstances surrounding the 
making thereof) made by the Trustee (as such) since the date of the 
last report transmitted pursuant to Sub.~cctioa (a) of this Section (or i~ 
no such reImrt has yet been so transmitted, since the date of c.xecnfion 
of this instrument) for the reimbursement of which it claims or may 
claim a lien or charge, prior to that of the Dcbcmures, on property or 
funds held or collcc~cd by it as Trustee, and which it has not previously 
reported pursuant to this Subsection, e.xc~pt that ...the Trustee shall not 
be required (but may elect) to report such advances if such advances 
remaining unpaid at any time a~,~rcgate 10% .or less O f the principal 
m'nount of the Debcntx~res Outstanding at such time, such report to be 
transmitted within .o0 days after such time, 

('c) A copy of each such report shall, at the t~me of such trans- 
mission to Dcbcntureholdcrs, be filed by fl2e Trustee with each stock 
exchange upon which the Debentures are listed, and also with the Com- 
mission. The Company will notify the Trustee when the Debentures 
are llstcd on any stock exchange. 

Section 704. Reports by Company. 

The Company wm 

( I )  file with the Trustee, within IS days after the Company 
is required to file tile s,'mm with the Commission, copies of the 
aamtml reports and of the information, documents and other 
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~ ' ( o r  copies of such portions of any of the foregoing 
the Commission may from time to time by rules and regulations 
prescribe) which the Company may be required to file with the 
Commission pm'suant to Section 13 or Section 1$(d) of the 
.~'uritiea Exchange Act of 1934; or, ff the Company is not 

..... .  required to file information, documenta or repor~ ~ n t  "t~ 
either of said Sections, then it will file with the Trustee and the 
Commission, in accordance with rules and regulations prescribed 
from time to time by the Commission, such o[ the supplementary 
and periodic information, documents and reports which may be 
required pursuant to Section 13 of the Securities Exchange Act 
of 1934 in respect of a security llsted and registered on a National 
Securities Exchange as may be prescribed from time to time in 
rach rules and regulations; 

" (2) iile with the Trustee and the Commission, in accordance 
with rules and regulations prescribed from time to time .~y the. 
Commission, such additional information, documents and reports 
with respect to compliance by .the Company with the conditions 
and covenants of this Indenture as may be required from time 
to time by .such rules and regulations; and 

(3) transmit by mail to nll Dcbcntureholders, as their 
names and addresses appear in the Debenture Register, within 
30 days after the filing thereof with the Trustee, such summaries 
of any infonuation, documents and reports required to be filed 
by the Company pursuant to paragraphs (1) and (2) of this 
Section as may be required by rules and regulations prescribed 
from time m time by the Conmd~ion. 

23 ARTICLE S00 

29 Consolidation, Merger, Conveyance, Transfer or Lease 

30 Section 801. Company May Consolid=te, etc., only on Cer- 
31 taln Terms. 
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The Company shall not consolidate with or merg~ into any other 
¢orlmration or convey or transfer its properties and assets substan- 
tially as an entirety to any Person, unless: 

(1) the corporation formed by such consoUdatlon or into 
which the Company is merged or the Person which acquires by 
conveyance or transfer the properties and assets of the Company 
substantially as an entirety shall be a corporation organized and 
existing under the laws of the United States of America or any 
State o r  the District of Columbia, and shall ~pressly assume, 
by an INoE~'ruaz SUPPI.ZMENTAL HERETO, mcecuted and delivered 
to the Trustee, in form satisfactory to the Trustee., the due and 
punctur,1 pa}~ent of the principal of (and premium, if any) and 
interest on all the" Debentures and the performance of every cov- 
enant of this Indenture on the part of the Company. to be I~r- 
formed or observed; 

(2) immediately after giving effect to such transact{on, no 
Event of Defaul~ and no event which, after notice or lapse o[ 
time, or both, would become an Event of Default, shall have hat>- 
pened and be continuing; and .,-.- 

(3) the Company has delivered to the Trusteean Ovl,zczas' 
Cr'~Txv~c,s'r~ and an OP~N~ON OV COUNS~ZL each stating" that such 
consolidation, merger, conve.vance or transfer and such supple- 
mental indenture comply with this Article and that all condi- 
tions precedent herein provided for relating to such transaction 
have been complied with. 

Section S02. Successor Corporation Substituted. 
Upon any consolidation or merger, or any eonve~.-ance or transfer 

t~f the l~roperties and assets of the Company substantially as an entirety 
in aceor&mce with Section 801, the successor corporation formed by 

. such consolidation or into which the Company is merged or to which 
st)sh conve)'ance or transfer is made shall succeed to, and be substi- 
tuted for, and may exercise e~-cry right and powex: of, the Company 
umk'r this Indenture with the same effect as i[ such successor corpo- 
ration had k en  named as the Company herein; proz,id,'d, h~.~¢e, time 
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1 no such conveyance or transfer shall have the et~'e~-t of rdeasing the 
2 Person named as the "Compa.f" in the first paragraph of this instru- 
3 meat or any successor corporation which shall theretofore have become 
4 such in the manner prescribed in this Article £rom i~ liability as obligor 
$ and maker on any of the Debentures. 

6 Section 803. Limitation on Lease o~ Properties as Entirety. 

7 The Company shall not lease its properties and assets substantially 
8 as an entirety to any Person. 
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ARTICLE gO0 

Supplemental Indentures 

Section 901. Supplemental Indentures Without Consent of 
Debentureholders. 

Without the consent of the Holders of any Debentures, the Com- 
pany, when authorized by a Boaav Rz.~LuTIo~, and the Trustee, at any 
time and from time to time, may enter into one or more indentures 
supplemental hereto, in form safis&ctory to the Trustee, for any ol 
the following purposes: 

( I )  to evidence the succession of another corporation to the. 
Company, and the assumption by any such successor of the cove- 
nants of the Company herein and in the Debemurcs contained; or 

(2) to add to the covenants of the C.ompany, for the benefit 
of fl,e IIoldcrs of the Debentures, or to surrender any right or 
power herein conferred upon the Company; or 

(3) to cure any ambi~ii~', to correct or supplement any pr~  
vision herein which may be inconsistent with any other provision 
herein, or to umke any other provisions with respect to matters or 
questions arising under this Indenture which shall not be h~con- 
slstent with the provisions of this Indenture, pro~.idcd such action 
shall not advcrsdy affc.'ct the i|itcrcst of the tIoldcrs of the De- 

lxnturm; or 
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(4) to modify0 din',inate or add to the provisions of this 
Ind~ture to such extent as shall be necessary to efl'ect the qualltica- 
tion of this Ind~ture under TIA, or under any similar federal 
statute hereafter enacted, and to add to this Indenture Such other 
provisions as may be expressly permitted by TIA, e.~cludlng, 
Jiowevce, the provisions referred to in Section 316(a)(2) ofTLA 
as in effect at the date as of which this ihstrument was executed or  
any corresponding provision in any similar federal statute here- 
after enacted. 

Section gO2. Supplemental Indentures With  C o n s ~ t  of 
Debenture.holders. 

With the consent of the Holders of not less than 66~  % in prin- 
cipal amount of the Outstanding Debentures, by ACT of said Holders 
delivered to the Company and the Trustee, the Company, when author- 
ized by a Bo,,,a~ R.~oz.uTIO~r, and the Trustee may enter into an in- 
denture or indentures supplemental hereto for the purpose of adding 
any provisions to or chan~ng in any manner or eliminating ally of the  
provisions of this Indenture or of modifying in any manner the rights 
of the Holders of the Debentures under this Indenture; pro't,idcd, h ~ -  
ec,er, that no such supplemental indenture shall, without the consent o£ 
the Holder of each Outstanding Debenture a/t"cc:ed thereby, 

(1) change the Stated .~aturit7 o~ the princ~paI of, or any 
instalment of interest on, any Dcbentlire, or reduce the princlp~ 
amount thereof or the interest thereon or any premium payable 
upon the redemption thereof, or change any Place of Payment 
where, or the coin or currency in which, any Debenture or the 
interest thereon is payable, or impair the right to institute suit £or 
the enforcement of any such payment on or after the Stated 
Maturity thereof (or, in the case of redemption, on or after the 
Redemption Date), or 

(2) reduce the percentage in principal amount of the Out.. 
standing Debentures, the consent of whose I Ioldcrs is required for 
any such supplemental indenture, or the consent o£ whose Holders 
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is required for any waiver (of e~mpllan= with certain provisions 
of ",.his Indenture or certain defaults hereunder and their cons~ 
quenc.e.5) provided for in this Indenture, or . . . .  

(3) modify any of the provisions of this Section or Secflo. 
513, except to increase any such percentage or to provide that cer- 
tain other provisions of this Indenture cannot be modified or 
waived without the consent of the Holds" o~ each Debenture ~ -  
fG~.ed thereby. 

It shall not be necessary for any Act of Debentureholders under 
this Section to approve the particu/ar form of any proposed supple- 
mental indenture., but it shall be sufficient if such Act shall approve 
the substance thareoL 

SeCtion 903. Execution of Supplemental Indentures. 

In executing, or accepting the additional trusts created by, any sup-. 
plemental indenture permitted by this Article or the modifications 
thereby of the trusts created by this Indenture., the Trustee shall be en- 
tided to receive, and (subject W Scotia. 601) shall be fully prot~ted 
in relying upon, an Oex~zo:,t or Covxszr. stating :hat the execution of 
such supplemental indenture is authorized or permitted by this Inden- 
ture. The Trustee ,-nay, but shall not (except to the extent required in 
the case of a supplemental indenture entered into under 5cctio~t 902 (4)) 
be obligated to, enter into any such supplemental indenture which ag- 
~ects the Trustee's own rights, duties or immunities under tiffs Indemure 

or otherwise. 

Section g04. Effect of Supplemental Indentures. 

Upon the e:cecution of any supplemental indenture under this 
Article, this Indenture shall be modified in accordance tl~crewhh, and 
such supplemental ~indcnturc ~Imll form a part of this Indcmure for atl 
purpose.s; and every IIoldcr of. Debentures flterctofore or ther~fter 
authenticated and ddivered hereunder shall be bound thereby. 
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Section 905. conformity with Trust Indenture Act. 

Every supplemental indenture executed pursuant to this Article 
shall conform to the requirements of TIA as then in e/~ect if this 
Indenture shall then be qualified under TIA. 

"qt 

Section g06. Reference in Debentures to Supplemental In- 
dentures. 

Debentures authenticated and dclh'e.red after the c.xecution Of any 
supplemental indenture pursuant to this Article may, and shall i~ re- 
quired by the Trustee, bear a notation in form approved by the Trustee 
as to any matter provided for in such supplemental indenture.. If  the 
Company shall so determine, new Debentures so modified as to conform, 
in the opinion of the Trustee and rhe Board of Directors, to any such 
supplemental indenture may be prepared and executed by the Company 
and authenticated and ddivered by the Trustee in e_xchangt for Out- 
standing Debentures. 

16 

17 

ARTICLE 1000 

Covenant~ 

18 

• 19 
20' 
21 

Section 1001. Payment of Principal, Premium and I n t ~ e s t  

The Company will duly and punctually pay the principal of (and 
premium, if any) and interest on the Debentures in accordance with 
the terms of the Debentures and this Indenture. 
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Section 1002. Maintenance of OiTice or Agency. 

The Company will maintain an o/rice or agency in each Phce of 
Payment where Debentures n~y be presented or .surrendered for pay- 
ment, wher¢ Debentures may be surrendered for transfer or exchange 
and where notices and demands to or upon the Company in respect of 
the Dcbcmurcs and this Indenture may be served. The Company will 
give prompt written notice to the Tnlstee of the location, and of any 
change in the location, of such o~ce or agency. If at any time the Com- 
pany shall fail to maintain such office or agency or shall fail to furnish 
the Trustee with the address thereof, such presentations, surrenders, 
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| notices and demands may be made or served at the princlpaI corporate 
2 trust office of the Trtzstct, and the Comp.~ny herebyappolnts the Truste= 
3 its agent lo receive all such presentations, surrenders, notices and 
4 demands. , 
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Sect/on 1003., Money for Debenture Payments to be Held 
intrust.  

I f  the Company shall at any time act as its own Paying Agent, 
it w/if, on or before each due date of the principal of (and premium, if 
any) or interest on, any of the Debentures, segregate and hold in 
trust for .the benefit of the Persons entitled thereto a sum sufficient 
to pay the principa/(and premium, i~ any) or interest so becoming due 
until such sun~ shall be paid to such Persons or otherwise disposed of 
as herein provided,, and will promptly notify the Trustee of its action 
or failure so to act. 

Whenever the Company shall have one or more Paying Agents, 
it will, prior to each due date of the principal of (and premium, if any) 
or interest on, any Debentures, deposit with a Paying Agent a sum 
sufficient to pay the principal (and premium, if any) or interest, so 
becoming due, such sum to be held in t r o t  for the benefit of the Persons 
entitled to such prineipM, premium or interest, and (unless such Paying" 
Agent is the Trustee) the Company will promptly notify the Truste¢ of 
its action or failure so to act. 

The Company will cause each Paying Agent other than the Trustee. 
to execute and deliver to the Trustee art instrument in which such 
Paying Agent shall agree with the Trustee, subject to the provisions 
of this Section, that such Paying Agent will 

(1) hold all sums held by it for the payment of principal of 
(and premium, if an),) or interest on Debentures in trust for the 
benefit of the Persons entitled thereto until such snrns slmll be 
paid to such Persons or othcrwisc disposed of as herein provided; 

(2) g~ve the Trustee notice of any default by the Company 
(or any other obligor Upoll the DcL~ntttres) ill the nmking of any 
such payment of principal (and prentium, if any) or interest; and 



1 
2 

3 

4 
5 
6 
7 
8 
9 

I0 
11 
12 
13 
.14 
15 
16 
17 
18 
19 

2 0  
21 
22 
23 
24 
25 
26 
27 
28 
29 

• 30 

31 
32 
33 
34 

Cmrmsamt~ 1004 
6 5  -. 

. #  

(3) at any tlme during the continuance of any such default, 
upon the written request of the Trustee, forthwith pay to the 

, Trustee all sums so held in trust by such Paying Agent. 

The Company may at any time, for the purpose of obtnirdng the 
satisfaction and discharge of this Indcnture or for any" other purpose, 
pay, or by Company Order direct any Paying Agent to pay, to the 
Trustee all sums held in trust by the Company or such Paying Agent, 
such sums to be held by the Trustce upon the same trusts as those upon 
which such sums were held by the Company or such Paying' Agent; 
and, upon such payment by any Paying Agent to the Trustee, such 
Paying Agent shall be rdcnsed from all further liability with respect 
to such money. 

Any money deposited with the Trustee or any Paying Agent, or 
then held by the Company, in trust for the payment of the principM 
of (and premium, if any) or intcrest on any Debenture and remaining 
unclaimed for 6 years after such principal (and premium, if any) or 
interest has bccome due and payable shall bc paid to the Company on 
Company Request, or (i£ then held by the Company) shall bc discharged 
from such trust; and the Holder of such Debenture shall thcrmfter, as 
an unsecured general creditor, look only to thc Company for payment 
thereof, and all liability of the Trustee or such Paying.-Agent with 
respcct to such trust money, and all liability, of the Company as trustee 
thereof, shall thcreul~on cease; pro"vidcd, h~c,c"vcr, that the Trustce 
or such Paying Agent, before being required to make any such repay- 
meat, may at the expense of the Company cause to be published once, 
in an Authorized Newspaper in each Place o5 Payment, notice that such 
money remains unclaimed and that, after a date specified therein, which 
shall not be less than 30 (lays from the date of such publication, any 
unclaimed balance of such money then remaining will be repaid to 
the CUml~ny. " 

o 

Section 1004. Payment  of Taxes and Other  Claims. 
The Company will pay or di.ceharge or cause to be paid or dis- 

charged, before the .~'tme shall become delinquent, ( I )  all taxes, assess- 
meats and govcrnmcntal charges levied or imtmsed upon it or upon 
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its in.c~n, e, proofs or property, and (2) all ]awful claims for labor, 
materials and supplies which, if unpaid, migh~ by law become a lien 

3 upon its property; ln'ovidcd, hocvever, that the Company shall not be 
required to pay or discharge or cause to be paid Or discharged any such 
tax, assessment, charge or claim whose amount, applicability or validity 
is being contested in good Paith by appropriam proceedings. 

7 Section 1005. Maintenance of Properties. 

8 The Company will cause all its properties used or use~[ul in the 
9 conduc~ of its business to be maintained and kept in good condition, 

10 repair and working order and J'upplied with all necessary equipment 
I I and will cause to be made all necessary repairs, renewals, replacement.s, 

• 12, betterments and improvements thereof, all as in the judgment of the 
13 Company may be necessary so that the business carried on in connec- 
t4 tion therewith may be properly and advanta.~-'ously conducted, at all 
15 times; pro'z,ided, ho~e"#er, that nothing" in this Section shall prevent 
16 the Company from discontinuing" the operation and maintenance of 
17 any of its properties if such discontinuance is, in the judgment of the 
18 Company, desirable in the conduct of its business and not disadvantage- 
19 ous in any material respect to the Dcbenmrcholders. 

20 Section 1005. Statement as to CompLiance. 

21 The Company will deliver to the Trustee, within 120 days after the 
22 the end of each fiscal year, a written statement signed by the President 
2.3 or a Vice President and by the Treasurer, an Assistant Treasurer, 
24 the Controller or an Assistant Controller of the Company, stating, as 

~ 2.5 to each signer thereof, that 

~ 2~~ (I) arev,ewoftheactivit~csoftheCon, panydurln~such 
year and of perfornmnce under this Indemure has been made under 
his supervision and 

f~,~,e "~0 (2) to the bcst o, hisknowlcd~.bascdon su~q, rcv~cw, the 
Company Ires fulfilled all its ohlig'ath,ns under this ]ndcnturc 

' 31 throughout such year, or,. if there b-'ts been a default in the hdlill- 
' 32 mcnt o£ any such oblh,,'atlon, .~lX'cifyhw each such dcfauk known to 

him and the nature and stat~'th~cof. 
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! Sectioa 1007. Corporate Existence. 

2 Subject to Article 800, the Company will do or cause to be done 
3 all thin~ necessary to preserve and keep in full force and effect its eor- 
4 porate existence, rights (charter and statutory) and franchises; pro- 
S z'ided, ho'u, ever, that the Company shall not be required to preserve any 
6 right or franchise if the Board of Directors shah determine that the 
7 preservation thereof is no longer desirable in the conduct of the business 
8 of the Company and that the loss thereof is not disadvantageous in any 
9 material respect to the Debentureholders. 

A R T I C L E  1100 I0 

"11 Redemption of Debentures 

12 Section 1101. Right of Redemption. 

13 [The ~bject  matter i ,  dicatcd by the/wading o~ this Section ap. 
14 t~ears iu the I~tdc, ture. Thia Section ~r mentioned in the Model Pro- 
15 viaions merely to prc.Terve a m,ncrical .~cqucnce corre.~po,dlng to :l, at. 
16 in the I,dcnture.] "~ 

17 Section 1!02. Applicability of Article. 

18 Rcdcmpti0n of Debentures at the election of the Company or other- 
19 wise, as permitted or required by any provision of this Ir~dcnture, shall 
20 be n~de in accordance wid: such provision and this Axt.i~e. 

21 
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Section 1103. Election to Redeem; Notice to Trustee. 

The election of the Company to rcdccm any Dcbcnturcs slutll bc 
evldcnced by a Board Resolution. In case of any redemption at the 
eh.'ction of the Company of less than all of the Debentures, the Com- 
pany shall, at l,cast 45 days prior to the Redcmpdou Date fixed by the 
Company (unless a shorter notice shall be satisfactory to the Trusu.'e) 
notify the Trustee of such Rcdcmptlon Datc and of the principal amount 
o( Debentures to bc redeemed. 



Ro~empttm, 1104, 1101; 
68 

.1 
2 

i 3 
4 
$ 
6 
7 
8 
9 

10 
11 

'12. 
.13 
14. 
15 
16 
17 
18 
19 
20 
21 

Section 1104. Selection by Trustee of Debentures to be 
Redeemed. 

• . . • . . • . . 

I f  Iess than all the Debentures are to be redc~ed, the particular 
Debentures to be redeemed shall be sdectcd not more than 60 days prior 
to the Redemption Date by the Trustee, from the Outstanding Deben- 
tures not previously called for redemption, by such method as the Trus- 
tee shall deem :[air and appropriate and which may provide for the 
sdection for redemption o:[ portions of the print/pal of Debentures of a 
denomination larger than $I,000. The portions o:[ the principal of De- 
bentures so selected for partial redemption shall be equal to $I,000 or 
the smallest authorized denomination of the Debentures, whichever is 
greater, or a multiple thereof. 

The Trustee shall promptly notify the Company in writing of the 
Debentures selected for redemption and, in the case of any Debenture 
selected for partial redemption, the prindpal amount thereof to be 
redeen~ed. 

For all purposes o:[ this Indenture, unless the context otherwise 
requires, all provisions relating to the redemption o/~ Debentures shall • 
relate, in the case o:[ any Debenture redeemed or to be redeemed only 
in part, to the portion of the prindpal o~ such Debenture which has 
been or is to be redeemed. 

22 Section 1105. Notice of Redemption. 

23 Notice of redemption shall be given by first-class mail, postage 
24 prepaid, mailed not less than 30 nor more than 60 ctays prior to the 
25 Redemption Date, to each Holder of Debentxlres to be redeemed, at his 
26 address aplx'aritlg in the Debenture Register. 
27 All notices of redemption shall state: 

~.8 (1) the Redemption Date., 

29 (2) the Redcmptlon Price, 

30 (3) if less than all Outstanding Debentnres are to be re- 
31 deemed, the identification (and, in the case of partial redemption, 
32 the reslx.'ctive pri~ldpal amounts) of the Debentures to bc rcdccmcd, 
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I (4) that on the Redemption Date the Redemption Price w~ll 
2 become due and payable upon each such Debenture, and that 
3 interest thereon shall cease to accrue from and after said date, and 

4 . ($) the place where such Debentures are to be surrendered 
$ :for payment of the Redemption Price, which shall be the office or 
6 agency o:[ the Company in each Place of Payment. 

7 Notice of redemptlon of Debentures to be redeemed at the e]ee~on 
8 of the Company shall be ~ven by the Company or, at the Company's 
9 request, by the Trustee in the nameand at the expense of the Company. 

.I0 . Section 1105. Deposit of Redemption :Price.,, 

I I  PHor to any Redemption Date, the Company shall deposit with 
12 the Trustee or with a Paying' A~-nt (or, if the Company ~s acting as 
13 its own Pay{n= Agent, se~eg'ate and hold in trust as provided in 
14 Se~ion 1003) an mnount of money sufficient to pay the Redemption 
15 Price of all the Debentures which are to be redeemed on that date. 

16 

17 
I8 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

"29 
30 
31 

Section 1107. Debentures Payable on Re~emptlon Date. 

Notlce of redemption having been gdven as aforesaid, the Deben- 
Pares so to be redeemed shall, on the Redemption Date, become due and 
payable at tlic Rcdeml)lion Price therein specified and from and after 
such date (unless the Company shall de~autt in the payment" oi the 
Redemption Price) such Debentures shall cease to bear interest. Upon 
surrender of such Debentures for redemption in accordance with said 
notice, such Debentures shall bc paid by the Company at the Redemp- 
tion PHce. Instalments of interest whose Stated Maturity is on or 
prior to the Redemption Date shall be payable to the IIoldcrs of such 
Debentures rt~'gistered as such on the relevant Record Dates according 
to their terms and the provisions of Scctio, 30?. 

If any Debenture cnlkxl for redemption shall not be so paid upon 
surrender thereof for redemption, the prindpal (and premium, if any) 
shalL, until paid, bear inter~t from the Redemption Date at the rate 
borne by the Debenture. 
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1 Section 1108. Debe~'~'es Redeemed in Part .  

£ Any Debenture which Ls to be redeemed only in part ~al l  be 
3 surrendered at a Place of Payment .(with, if the Company or the Trus- 
4 tam so requires, due endorsement by, or a written instrument of transfer 
.5 in form satisfactory to the Company and the Trustee du!y executed by, 
6 the Holder thereof or his attorney duly authorized in writing) and the 
7 Company shall execute and the Trustee shall authenticate and deliver 
$ to the Holder of such Debenture without service charge, a new De- 
9 benture or Debentures, of any authorized denomination as requested 

I0 by such HoIder in agg, a'cg'ate principal amount equal to and in exchange 
11 for the unredeemed portion of the principal of the Debenture so star- 
12. rtnder~t. 



Model Simplif ied Indenture  = 

INT1ZODUCTI )N 
The Me,tel Simplified Indenture (text and acrnmpanyin!z nines), which is 

based on a form of indenwre ,rigin;tily prepared by Mtwey W. Mt'l)anicl, chief 
fifinance coun~l t o ~ ~ t i m i , '  has I)cen prep.fred for the 
.Section's Committee nn-"T~vch)pmen~s in ~ s  Financii~g I)y :t drafting 
committee chaired by F.alward l[. Fl¢i~hman and consisting of Nit|ray W. 
McDaniel, Fnmklin (:tact'in, l~,ward Evermt, J. Kirkland Grant astd Leonard 
Sommer. This Model has hecn reviewed and approved hy the r~)mmittee, but 
the substamive positions taken in this Model do not n,.~'essarily represent the 
views of individual members of the Committee. ']'he Securities ;rod Exchange 
Commission officially called attention to the simplified form in early 1981, s and 
a number nt" issuers have used variants ot" the simplified form priur tu publica- 
tion of this Model. = Comments, criticisms and suggestions h)r revision of the 
Model and its accompanying notes are welcome and shouid b~: directed to the 
Committee on Derek)proems in Business Financing, whose chairman is John j .  
M ~ n n  of New York City. 

,'['he materials prescmed here consist of this introduction, the text of the 
Model Simplified Indenture (cover page, cross-reference table, tahie td" contents 
and indenture text, together with face, text and notices of assignnwnt/conver- 
sion of the form of security which is an integral part of the indemure), and a set 
of explanatory Notes keyed to the individual sections of the text. In the process 
of preparation of this Model, the drafting committee reviewed standard forms of 
indenture as well as earlier versions of the simpli,~rd fi)a m, anaivz¢.d .~ubstantiv© 
provisions against the Americ:m Bar l'(~undatitm mc~(iei indemurc..~ and tx~m- 
mentaries referred to at greater length below, and c~msidered individually a 
wealth of comments and suggestions suhmit|ed by members of the ( :.mmittce on 
Developments in Business Financing, by counsel to indenture trtt.,;tct~. ' through 
the Amerit-an Bankers Association's Corporate Serurities Sc~,it't.~ (:~mmittce 
(with the unstinting assistance of its chairman, R~bert I. L,"w~tl;iti ,~f .New York 
City), and by many other intcrested practitioners. The Nows. which arise 

",'S'ote: Reprints tX dw ,M~drl Simglified Indrmure materia|~ are av.zilaldc at $3 r.wh fores: Sershm 
o( Corporation. IXa,lki,~ and Uusinrss Law, An~rican ||ar A.~s,,~.~mm, 1155 l-. ~,L)tll St., C.~ir;z~o, 
[L e~1637. 

l. &.,. MrDa,lirl..4 Sh,q,hfi,',l l,d,',,mr,'. 13 Rrv..~'. R~. ~71 (19140). 
2. Trust lrl~s|tul~- ~ Release No..~9.t~)5 (.J~|n, 8, |9141 ), .~1 ~|~(.~ l~ ' ke t  ~.~44. 
3. The ilu im-lmies the (olh,,.vmg: (~mmd Data (~,~p. (Rcl~. No. 2.71~NI6): I:lorhia Gulf RealIT 

Trum (Reg. No. 2.73253); Ihwnae6.,I I'~nterlNri.,ws, hw. (R~.  No. 2-75~,r,~; Imegrated Rr- 
mua'~,  hw. (Re'g,.. No. 2.7c,~,);  M.u'tin ,%l.wirua t~.p.  (R~.  N~l. 2.71131 ); .M,d,d t~arp. (Reg,. 
No. 2-792tl8); Natitmal Medical Entrrpri.,4's. ltw. (Keg. N,. 2-7251K)); N.lvt, t:,,rp. (Keg. No. 
2-69424); Phmrrr t~rl). L Rag. No. 2.7q(,50); Ih~wldrnt It.,w, rp, Inc. { Exrmps I; .~emictm Inc. 
(Reg. No. 2.7t13(~4), and I.Ini, m (:arblde (~rp. {Reg. No. 2-7t)531 ). 

4. Partlrular tlWtltilm .~uh l  Ix- m.~lr of Niece. David W. Swan~m .tl|tl .Itdm P. C.antplwil. 
both at'km,wledged aut||or'ilit~ in this lieh|, who oll'er~| |tutl|y t'~msU'~t'tivr suggesltt,nl even thttu~.h 
tht'y ditagrr¢ with ttmw ~" the sttb~tantive p~titm.~ emb~h~i in this Mt~¢|. 

741 
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p/'indp.'H]y out of di~-ussinns within the drahing cnmmhte~ during th;~ pr iest ,  
are in;cmlc'd as an aid m understanding, and to con.,;idcration o[ altcrn;~tivcs, by 
users of the M(.Icl ,~hnpli/icd Indenture. 

For hc~idcrs u~" Ihc (|cbt issued thcrcundcr, {he governing indcmure ,~,'rvcs H~r 

same Fun('tJ~ms ~s the rharter and bylaws .~rve r,r corl~,ra=c s,,,kh,,l,h.r,, 
While rescrv;uions continue tu be expressed ;dx=ut a simp[ilicd m" l~l.fin. 

language form of  indenture, there is evidence of a desire for wider and e:~sicr 
comprehension of indenture prnvisions for the ix'neiit of dehtholders, adminis. 
tering p~rs~nncJ of the indenture trustees, directors and o.~cers of corporate 
obligors,' and their respective counsel It has, for example, been recommended 
that  trustee's counsel prepare an "Engl ish  translation" of the normal h)rm 
indenture.' The Modc! Simplified Indenture is addressed to that desire, and at 
the same time to the professional challenge of reviewing, periodically, the 
substance and the language of responses to past prohlems to be sure they remain 
appropriate in present circumstances. 

It has been more than a decade since the Committee on Devch,pments in 
Business Financing originated, and the .A.anerican Bar Foundation devchqx'd 
and published, two model debenture indentures and the lengthy and schol,rly 
commentaries on the provisions thereof which have since served as the standard 
against which other indenture forms are to be compared. ~ Each of the ABF 
Model Indentures is a two-part indenture that seeks to segregate n~otiahle 
from nonnegotiable provisions. The Mod~l Simplified Indenture proceeds on 
the different assumption that (except for prnvishms speei/3caily required hy ~l~r 
Trust Indenture Act) nearly all portions of an intlcnture are subjr~ to nt-g,,da- 
tion in varying degrees, but seeks m prcscril~ tl~e language of frcq,, ' ,dy 
encountered pru~'isions in such a way as to achieve a consensus get,orally 
acrarptablc to counsc[ accustomed to analy~ing indcnture terms from tl~c iw,iuts 
of view of debtholders, corporate  borrowers ,  lending institutions, bwt...:,tmcnt 
bankers and indenture trustees. In the accompanying notes, thc provisi .ns  ,,f ~hr 
Model Simplified Indenture  are often explained with a comparison ~o thv . \BF 
Model  Indentures  or with reference to relevant s . a ' k  exchange listing reqt,irr- 
ments  ~ or prevailing administrat ive praczice,'  and there are also intktth'd ,'r- 

5. 3r,, A.B.A. See. of C.,,rp.. Banking and Bus. L., Core"rOte Dirtrtor5 Gu,d,'lL.,k. ~ Bu, 
Law. 1591, 16(I ~- (t¢)7i~). 

6...~.hrrilx'r and '~V,wxl. Carem' lnd,'ntu~ "Tmsl~e: At,mh,g t6e F..~l~mh~ag .V,,.p, ,,q .~,It,,,,', 
/~w, 12t/t Tru.qts & F~t.,,e~ 48.54 (.Jan. I%2). 

?..~,.,. Amerh'.m ]|.Jr F,~umi.mon, C,,mmrntaries on Indrnmrr~ (1971) [hrrrm.Lftrr ~it,.,l .,~ 
ARF ]mlen#ure {".,mmrm.lrir~]. The (~,imwm.~ri¢~ vt~Ittmr ire'hi,Its Ht¢ n~,,dr| ttw|¢lu,,~,¢',. ',belt|,, 
aher riled as AItF Mo, irl |ndenturrsl .ts iL~ Apl~'m/irn l| ~lmi t:. "|'lw AI~F h.is .d.~, ,m.c ir,,.,sih 
publishrd a nmde| 1111wtg.lge txmd it~entur~, reviewrd in 3(, it,,,~. Law. 19t? (I~IHIL F-r an 
lrt'c~nt of the ABI" indrnt~.trc ~ro~.'t, see g~wlgrrs,/he (.'urp,,~ate 7"ru~/udentur¢ iS,~le,'l. 2ti Bu,, 
Law. 5St (I96S); Garrrtt, A /~,rmu,,~'~ l'Wu, o / the  ,'H, wl,'l C,,rporuW D,.,~',m,r," l. ,h.,, . , ,r 

8. The F,abli~d~rd requirement, and l~di,'irs of the New York .";l,~'k Exrhangr are h~u~d m ,t, 
C, zm~pany hlan~| [I,'rrin.ther cited a# NY,";E Co. Manual] .~r~| thot¢ o( the Amrrh'.ut ~t,.tk . 
Each~,nSe are I'uund in its (~,ml~nY Guide. 

p - . .  . 
, , , .  , .V l - q , ,Upq  . ,W~ . , . ~ . . . . .  ~ ,  . . , . . .w , .wwq~ ,e ,  • 
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minders of alternative approaches to the particular subject matter. Further, 
since users of the Medici Shoplifted Indenture will find that h~:hind its novel 
form lies quite conservative suhstance, it is h,)pcd that individual draftsmen with : 
particular biases or concerns will not Ix: restrained from altering or adding 
provisions (while bearing in mind the practical problems of indenture adminis- 
tratinn '°) and will find the M,xicl adaptaifle to that end. 

"]'he Mexlei Simplilicd Indenture has i~-¢n prrl)ar¢~i for an issu,, of unsecured 
convertible subordinated debt. For a "straight" senior debt issue, a non.revert- 
ible subordinated issue, or a senior ennvertihi© issue, the user must delete the 
inapplicable article or articles along with cross-references elsewhere in the text 
and the relevant material in the fi)rrn of the security. (For a secured issue, such " 
substantial additions would be required that the prospective user would proba- 
bly be well advised to start elsewhere.) Forms of financial c~wenants are not 
included; above all other provisions, financial covenants are tile subject o1" 
negotiation and of tailoring to the particulars of the obligor's financial condhiun 
and the historic and projected results of its operations: In addition to the ABE" 
Indenture Commentaries, 't perhaps the lx~st sources for examhlation of such 
covenants are indentures of competitors to the prospective obligor and of 
companies of comparable size engaged in similar activities. 

Peculiarly for a field of practice that appears to have changcd so little in 
decades, there has recently been, and there promises to ~'.uli,aue to be. a 
surprising number of developments affecting i,~dentures. The introduction of 
the simplified form of indenture, the widespread issuance of original issue 
discount and zero coupon obligations, the adoption by the Si"C of temlx~rar3' 
rule 415 under the Securities Act of 1933, the adat)tati.,I . f  provisions ,rod 
techniques from Eurolx,nd and other foreign deb! markets, the enormous 
increase in the amount of debt sta-t,rities placed in seruritics &-i,.sitories, the 
rapid but short-lived spread of "er .n .mic  dcfeasanee" of mmml,nicipal debt. 
and the growth of futures trading in debt instruments, do not nmstitUtc the 
whole list of factors ~hat are quickening the l,:we pf change', h has not I,ren 
feasible to restx,nd to most of these factors in the Model Simt,litied Indenture 
(although the desirability, for example, of providing f~r st'el;el isst,:mees undrr 
rule 415 "shelf ,' " " r~glstr:mon is clear). That task is entrusted 1,1 Ihc ingenuity of 
users, who (it is bclirved) will fh'~d this Nlodcl ad;q)t;=bh" t- their dill'cring 
purposes. 

9. Fur SLY; Siall" imrrprrl:uiuns uudrr I"I..% ~-rliuus 3|0 tu 3l~, imlu,ivr. ,4"r ~I'~(:, M.mual 
Trust 111drnture' Art ul" t93q (I05A) (uulmhlid~ed) Iherrm.~her ~mi  as .W.t: T IA  Manuall. 

10. For an era.client reference suunT, see Kenu~ly and L,;mdau. Corl~,r.ur l'ru,,t ~huiui,~tr,i- 
tiem and ~|;III,;tKIPIIM~| (~d ¢'t|. |9"~5). 

I I. Bul ~ ~i,111mm, ]7,," i)mJt.,g oj l.~n ,4gn','m,'m'~: .4 ~Pm,u,o '~ 1",,'~.7,,,m L 2S Bui. law.  
l t61. | 162-63 (1973) (the ABF i=:ltttple ¢~w~nts rti|n't tire interests oi" Irmlrrs). 
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I N D E N T U R E  dated as of , between LINIVERSAL 
BUSINESS C O R P O R A T I O N ,  a Delaware cnrlx~ration ("Ctmq~any"), and 
G R E A T E R  BANK AND TRU.ST COMPANY,  a New York c.rporation 
("Trus tee") .  

Each party agrees as follows for the benefit of the other party ;md for the 
equal and ratal~le henefit of the Ih)hlcrs of the Company's % f:,mvertible 
Subordinated l)el~cntures Due. ("Securitit.,s"): 

ARTICLE 1 
DEFINITIONS AND INCORPORATION 

BY REFERENCE 
Sect ion  1.01. Definitians. 
"Affdiate" means any person directly or indirectly controlling or controlled by 

o r  under direct o r  indirect c o m m o n  control with the Company. 
"Agent" means any Registrar, Paying Agent, Conversion Agent or co- 

registrar. 
"Board of Directors" means the Board of Directors of the Company or any 

authorized committee of the Board. 
"Company" means the party named is such above until a s u ~ r  replaces 

it and thereafter means the suceessor. 
"Default" means any event which is, or after notice or passage of time would 

be, an Event of Default. 
"ltolder" or "Securityholder" means a person in whose name a Security is 

registered. 
"Indenture" means this Indenture as amended trrom time to time. 
"Off/cers' Certificate" means a certificate signed by two OIlicers, one of whom 

must be the President, the Treasurer  or a Vice-President of the Company. See 
Sections 12.04 and 12.05. 

"Opinion of Caunsel'" means a written opinion frt¢n~ legal counsel who is 
acceptable to tile Trustee. "['he t'ounsel may be an emphlyce of or r-unsel to the 
Company or the Trustee. See Sections 12.04 and 12.05. 

"'principal" of a debt security means the principal of the security plus the 
premium, if any, on the security. 

"SEC"' means the Securities and Exchange Commission. 
"'Securities" means the Securities described alxwe issued under this lnden- 

lure. 
"TIA" means the Trust Indenture Act of 1939 (15 LI.S. Codc §§ 77a,'~a- 

77hbbb) as in ell'eft on the date shown aimve. 
"Tmtsto"" means the party nanted as such ala)ve until a sttt'ct's~t~r replaces it 

and thereafter means the sucress~w. 
"Trust ()j~,'cr" ateans the Chairntan of the Bo:trd, the President or any other 

officer or assistant offwer of the Trustee assigned by the Trustee to administer 
its corporate trust matters. 
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Section 1.02. Other Dentitions. 

T@ym 

"l."a0,.('ru/J/ry laa,,'" 
"'C~mat::..m .Vtoc/t" 
"~mt,ersion Agent" 
"Custodian" 
"Debt" 
".t:oent of Default" 
"legal lloliday " 
"O~'wer" 
"Paying Agent" 
"Quoted Price'" 
"Registrar" 
" Rt~resenlalWe" 
'*Senior DebC' 
"U...q. Government Obblqations" 

The Bu,;im',~,; l..nwvrr; Vol. 3A, l:rt)nlary 19A3 

Defined in Sevtinn . 

6.01 
I0.01 
2.03 
6.01 

I 1.02 
6.01 

12.07 
12.10 
2.03 

12.10 
2.03 

l 1.02 
11.02 
8.01 

Section 1.03. Incorporation by Reference of Trust Indenture Act. 
Whenever this Indenture ret'ers to a provision of the T IA.  the provision is 
incorporated by reference in and made a part of this Indenture. 

The fnlh)wing T IA  terms used in this Indenture have ti,e following mea.- 
ings: .. • 

"indenture securities" means the $ceurities; 
"indvnture security" h,lder" means a Set'urityholder. 
"ind,'nlure to bc qualified'" means this Indenture; 
"bndt,tnturt. trustee" or "inMHutionai/rut/re'" means the "l"rustee; 
"obligur" on the inulenture securities me:m, the Corot)any. 

All othtr terms used in this Indenture that are defined by the TIA, defined hv 
TIA reference in :mother statute or defined by 5EC rule txmh'r the TIA have 
the meani,~gs assigned In them. 

Sect ion 1.04. Rules of Construction. Unless the c-,tt 'xt otherwise re- 
quires: 

( ! ) a lenn has tht. meaning assigned to it; 
(2) inn acvnunting term not olhcrwise defined has llw meaning assig,r,I 

In it in accord.race with gcncr.dly acccincd animating i,rincildeS; 
(3) :',,r" is not cxclusive; 
(4) words in the sintcular im'lude the plural, and in the plural inch,it  

the singular; and 
(5) prnvisions apply in successive events and tran.~u'tionL 
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A R T I C L E  2 

T H E  S E C U R I T I E S  

Sect ion 2.01. Form and Daling. The Sc~urities shall be substantially in 
the form of Exhihit A, which is part of this Indenture. The Securities may have 
notati~ms, h.gcnds , r  cnd(~rscnwnts required by law, stock cxdt.mge rule ~r 
usage. ~wh Security shall be dated 'he date cff its authentic:ultra. 

Sect ion 2.02. Execution and Authentication. Two Of Iiccrs shall sig.~ the 
Securities for tide Company I)y manu,d or fat~imile signature. The Company's 
seal shall be reprndueed on the Securities. 

If an Officer whose signature is on a Security no hmger holds that office at the 
time the Security is authenticated, the Security shall nevertheless be valid. 

A Security shall not be valid until authenticated by the manual signature of 
the Trustee. The signature shall be conclusive evidence that the Security has 
been authenticated under this Indenture. 

The Trustee shall authenticate Securities for c~riginal issue up to the aggre- 
gate principal amount stated in paragraph 4 of Exhibit A utxm a Written order 
of the Company signed by two Omcers. The aggregate prim'ipal amount of 
Securities outstanding at any time may not exceed that anmunt except as 
provided in Set'don 2.07. 

The Trustee may appoint an authenticating agent acceptable tt, the Company 
to authenticate Securities. An authenticating agent may amhendcate Securities 
whenever the Trustee may do so. Each reference in this Indenture to authenti- 
cation by the Trustee includes autbentication by such agent. An authemicadng 
agent has the same rights as an Agent to deal with the C~mp:my or an Affiliate. 

Sect ion 2.03. Registrar, Paying Agent and Conversion Agent. The 
Company shall maimain an ollice or agency where Securities may be presented 
for registr;uion of transfer or h,r exchange ("P,t.gistr,~r"), an c,llice or agency 
where Securities may be pre~entcd for payment ("Paying Agent'*) and an otSce 
or agency where Securities may be presented for cm~versi.q ("Conversi,n 
Agent"). The Registrar shall keep a register t,t" the Securities and of dwir 
transfer and exchange. The Company may ;q~!'~,int one or m~re co-registrars. 
one or nmre-addifional p;tying agents and one or marc additi,n;d cnnversi~m 
agents. "l'hc term "Paying Agent" im'tudrs .my :,hliti,,,;d piLving agent; |he 
term "Conversion Agent" includes any additi,m.d rnnversion agent. The Coin-. 
pony shall m~tify the Trustee ~ff the name ~lnd :,hlress ~f any .\gent not a par ly 
to this lndcnture. If the Company f;fils to mai,uain a gt'gis, rar, Paying Agent 
or C, mversitm Agent, the Tntstee shall act :ts such. 

Sect ion 2.04. Paying Agent to Hold Money in Trust. The Company 
shall require em'h P.tying Agent t,thcr d~.tn the "l'rnstee it, .te, r~'c in writing tit.it 
the Paying Agcnt will hold in trust for the bcnetit of Sccx,rityl~olders or the 
Trustee all mtmey held by the Paying Agent for the payment ~ff principal or 
interest on the Securities, anti will notify the Trustc~ of ;uty default hy dw 
Company in ntaking any such paynwnt. Vt,'hih. any stwh defauh cxmtinut.'s, the 
Trustee may require a Paying Agent to pay all nmney hehl by it m the Trustee. 
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The Company at any time may require a Paying Agent to pay all money held 
by it to the Trustee. Upon payment aver to the Trustee, the P.'tying Agent shall 
have no further liability for the money. If the ('mnpany acts as Paying Agent, it 
shall segreg2te and held as a separate trust fund all money h,-Id by it as Paying 
Agent. 

Sec t ion  2.05. Securityhoider/,~ts. The Trustee shall preserve in as 
current a form as is reasonably practicable the most recent list available to it of 
the names and addresses of Securityholders. I f  the Trustee is not the Registrar, 
the Company shall furnish to the Trustee on or before each interest payment 
date and at such other times as the Trustet may request in writing a list in such 
form and as of such date as the Trustee may reasonably require of the names 
and addresses of Secucityholders. 

Sect ion  2.06. Transfer and Ezchange. Where Securities are presented to 
the Registrar or a co-registrar with a request to register transfer or to exchange 
them for an equal principal amount of Securities of other denominations, the 
Registrar shall register the transfer or make the exchange if its requirements for 
such transactions are met. To permit registrations of transfer and exchanges, the 
Tru~ee shall authenticate Securities at the Registrar's request. The Company 
may charge a reasonable fee for any regisl.ration of transfer or exchange but not 
for any exchange pursuant to Section 2.10, 3.06, 9.05 or 10.02. 

Sect ion  2.07. Replacement Securities. If ~hc I Ioldcr of a Security claims 
that the Security has been lost, destroyed or wrongfully taken, the Company 
shall issue and the Trustee shall authenticate a replacement Security if" the 
Trustce's requirements are met. If required by the Trustt'c or ~he Company. :m 
indemnity bond must be sufficient in the judgment of [x~th to protect thr 
Company, the Trustee, any Agent or any auth.cntinxting agent from any loss 
which any of them may suffer if a Security is replaced. The Company may 
charge for its expenses in replacing a Security. 

Every replacemcnt Sccurity is an additional obligation of the Company. 
Sec t ion  2.08. Outstanding Securities. The Securities outstanding :tt . IJ~ 

time are all the Securities authenticated by the "rrustc~, except for th~,,~" 
cancelled by it, those delivered to it for cancellation, and those described in Iht, 
Section as not outstanding. 

If a Security is replaced pursuant to Sm'fion 2.07, it i-cases to he outst;mdi.¢ 
unless the Trustee receives prta~f gttisfiicmry to iI that the. replaced Srt.u,'ity ~, 
held by a h~,~a title purchaser. ' 

If Securities are considered paid under Section 4.01, they cease 1o Iw ," ,  
standing and interest on them ceases to acccue. 

A Security d<ws not cease to be outstanding because dxe Company or .ttt 
Affiliate holds 1he Security. 

Sec t ion  2.09. Treasu~' S,.curities. In determining whetltc'r the I folders ,,I 
the required principal amount of Securities have c,,ncttrrrd in any directio,, 
waiver or consent. Securities owned by the C~mtp:tny or an Alliliate shall iw 
disregarded, except that for the purlx~'s of determining whether the "['rustrr 
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shall be protected in relying on any such direction, waiver or consent, only 
Securities which the Trustee knows are so owned shall be so disregarded. 

Section 2.10. Temporary Securities. Until definitive Securities are ready 
for delivery, the Ca~mp.my may prepare anti tile Trustee shall .uuhenticate 
temporary Securities. Temporary Sccuritics shall bc substantially in the form of 
definitive Securities but may have variations that the Company considers 
appropriate for temporary Securities. Without unreaso,lable delay, the Com- 
pany shall prepare and the Trustee shall authenticate definitive Securities in 
exchange for temporary Securities. 

Section 2. i  1. Cancellation. The Company at any time may deliver Securi- 
ties to the Trustee for cancellation. The Registrar, Paying Agent and C, onv~- 
lion Agent shall forward to the Trustee any Securities surrendered to them for 
registration of transfer, exchange, payment or conversion. The Trustee shall 
cancel all Securities surrendered for registration of transfer, exchange, payment, 
conversion or cancellation and shall dispose of cancelled Securities as the 
Company directs. The Company may not issue new Securities to replace 
Securities that it has paid or delivered to the Trustee for canceilatinn or that any 
SecuHtyhulder has converted pursuant to Article I0. 

Section 2.12. Defaulted Interest. If the Company defaults in a payment of 
interest on the Setxtrities, it shall pay the dchulted interest in any lawful 
manner. It may pay the defaulted interest, plus any interest payable on the 
defauhcd interest, to the persons who are Sccurityholders o,~ a subsequent 
special record date. The Company shall fix the record date and p;lyment date. 
At least 15 days before the record date, the Company shall mail to Securi- 
tyholders a notice that states the record date, payment date, and amount of 
interest to be paid. 

ARTICLE 3 

REDEMPTION 
Section 3.01. Notices to Trustee. If the Company wants to red~'m 

Securities pursuant to par:agraph 5 of the ~ccurities, it sit:ill nutifv the Trustee 
of the redemption date and the princip,il amount uf Securities to Iw redeemed. If 
the Company wants to redeem Securities pursuant to parag,'apt~ 7 of the 
Securities, it shall notify the Trustee of the principal amount ,,(" .'q.t'vrities m be 
redeemed. Thc Company's notice shall specify tilt" paragraph uf the Set'urities 
pur suan t  1o which it wants  I u  ret[eetn Set-urities. 

If the ( ' o u t p a n y  w~tnts to redut'e the |~rillCipal ;tnlounl tt~ .~t't'uritit's lit [~ 
redeented pursuant to paragraph 6 of tile Securities, it shall notify the Trustee 
of the amount of the reduction attd the basis for it. If the (:otlt|s,tny wants  to 
credit against any stich redentption Securities it has not previously delivered to 
the Trustee for txancellation, it shall deliver tile Sceurities with tile notice. 

The C.ontlx~ny shall give each notice provided for in this Section at least 50 
days ix'lure the redemption date, 
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Sect ion  3.02. Selection of Securities to be Redeemed. If less than all the 
Securities are to be redeemed, the Trustee shall .select the Srrurities to Is. 
redeemed pro rata or hy h,.  The Trustee shall make the seleeti,m n,,t more than 
75 ~ays before the redemption date from Securities outstanding n,,t previo,sly 
called for redemption. The Trustee may select for redemption lair, ions ,ff tit,. 
principal of Securities that have denominations larger than $I000..¢~-eurides 

a n d  portions of them it selects shall be in amounts of $1(X)0 or whole muhiph..s 
of $1000. Provisions of this Indenture thai apply to Securities called f-r 
redemption also apply to portions of Securities called for redemption. 

Sec t ion  3.03. Notice of Redemption. At least 30 days but not more than 
60 days before a redemption date, the (:ompany shall mail .~ notice of redemp- 
tion to each I folder whose Securities are m be redeemed. 

The notice shall identify the Securities to be redeemed and shall state: 

( I )  the redemption date; 
(2) the redemption price; 
(3) the conversion price; 
(4) the name and address of the Paying Agent and Conversicm Agent; 
(5) that Securities called for redemption may be converted at any tin," 

before the close of business on the redemption date; 
(6) that ] folders who want to convert Securities must satisfy the requirr- 

ments in paragraph 9 of the Serurities; 
(7) that Securities called for rrdemptioff must be surrendered to tit,. 

Paying Agent to collect the redemption price; and 
(8) that interest on Securities called for redemption ceases to acrrue on ;it,d 

after the redemption date. 

At the Company's request, the Trustee shall give the notice of redemption in 
the Company's name and at its expense. 

Sect ion 3.04. Effect of Notice of Redemption. Once notit'c of redempti,,t 
is mailed, Set'uritics t':zlled for reth'mptitm Iwt.ome due and payable on tit,. 
redemption date :It the rettentption prive. 

Sect ion 3.05. Deposit of Redemption Price. On or before the redemptiott 
date, the (~d)tnpiztty sltall th'lx~sit widl the P.;iyittg .\gt'nt money sulllcient t,~ p.tv • 
the redemptitm price of and accrued interest oil all Securities to t~t" redeemed tilt 
that date. The Paying Agent shall re turn Io the (~mli~;lny any money tttd 
required f,~r tit;It I'~ttrl'Ntsc IR-t':tttse Of t't,ttvt'r~ioll td" Setalritit's.'. 

Sect ion 3.06. Securities Redvemed in Part. Lti~m s,trrt'tldl't" t,f ;I .~et'ttt'il t. 
that is redeemed in part, the "rrustt.e st,all ;iuthenticate for the I iohler a tlt..~t 
Security equal in print'ip;.ii amount  I¢) the unredccnled iau'tion tff the Set'ttl'itv 
surrendered. 
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ART;CLE 4 
COVENANTS 

Sect ion 4.01. Payment of Securities. The C~Jmpany shall pay the princi- 
pal of and inten'~t on the .~eruritics ,m the (l~,tt's and in d,.  m;mm'r i.',,vided in 
the Securities. Principal and interest shall he cunsidrred ~;tid .n  lilt" d:tll" due if 
the Paying Agent h,dd.~ on that date mnnry sulTirient to pay all principal and 
interest then due. 

The Company shall pay interest on overdue principal at the rate lmrne by the 
Securities; it shall pay interest on overdue installments ()f interest at the same 
rate to the extent lawful. 

Sect ion ,t.02. SEC Reports. The Company shall file with the Trustee 
within 15 days after it lilts them with the SEC copies ~f the annual re.irons and 
of the information, dot'uments, and other relx)rts (o r  c~l~ies of such portions of 
any of the foregoing as the SEC may by rules and regulations prescribe) which 
the Company is required tn file with the SEC pursuant to Sertion 13 ~r 15(d)  
nf the Securities F.,xchan~e Act of 1934. The Company also shall rumply with 
the other pnwisions of ' l ' IA § 314(a). ' 

Sec t ion  ,t.03. Compliance Certificate. The C,,,mp:my shall deliver to the 
Trustee within 120 days after the end of each fiscal year of the (:,nap:my an 
Officers' Certificate stating whether or not the signers know of any l)efauh that 
occurred during Ihe fiscal year. If they do, the certificate slmll describe the 
Default and its status. The certificate need not comply with Secti,m 12.05. See 
Section 12. I 0. 

ARTICLE 5 
SUCCESSORS 

Sect ion 5.01. When Company May Merge, etc.:The C,mp;my shall no; 
eonsolid:tte or merge into, or transfer or lc:~se all or sut)st.'utti:tliy all of its assets 
to, any per'~m unless: 

( 1 ) the tx'rs~m is a t'~rlx,r::tion; 
(2) the |x'rst)n assumes l)y xul)l)lt, mental indt'nture all the ,t)ligatit)ns ()f 

the (:,mW:u W und,.r the St't-ul'itit's ;ind this II|(It'l)ttlrt', t'Xct'l)t that it need 
not  ~tsstlllW the  tddigatit,tts ,ff thc ('.c.lq~:u' W :ix Ill ~'()I)V('I'SiIHI Ill" Sct'urities if 
pursuant tt~ Section lll. l.~ the C~,nl)any ,Jr :m~tht'r in't's~m caters inttl ;t 
SUl~|)lt'Im-ntai in¢lcnturt, tddig:tlillg it It) delivt'r ~'curitit~, ¢;ish t)r ,t)th¢.r 
assets t i |~l l  t 'olIvcrsioll ~ff ,K~t't'ttrilie.~; .llld 

(3) imnwdi:ltely after the tran.~:tct ion no l)¢fauh exists. 

] 'he surviving, transferee or lessee etwtxwatitm shall be tile sttccessc~r Conl-  
pany, but the predcr~s~w C~mtpany in the rase (ff a transfer or Ir~lst' shall m~t Ix," 
released frt,n the t~hlig,ttitm to pay the principal t~f and interest ,it the Sctatri- 
ties. 
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ARTICLE 6 

DEFAULTS AND REMEDIES 
Sect ion 6.01. Events o f  Default. An "Front of Def:mh" .mars  if: 

(1) the Compan 7 dcfauhs in the payment ef intcrt.st mt ;my .";crurity 
when the ~'ime hc~'omcs due and p'tyahle and the I)l.f:mh c'ontinues [or a 
period of 30 days; 

(2) the Company defaults in the payment of the principal of any 
Security when the same becomes due and payable at maturity, ulmn 
redemption or otherwise; 

(3) the Company fails to comply with any of its other agreements in the 
Securities or this Indenture and the Default continues for the period a n d  
after the notice specified bclow; 

(4)  the Company pursuant to or within the meaning of any Bankrupwy 
Law: 

(A) commences a voluntary case, 
(B)  consents to the entry of an order for relief against it in a,i 

involuntary case, 
(C) consents to the appointment of a Custc~li;m of it or for all or 

substantially ,all of its property, ,ir 
( D )  makes a general assignnwnt for the t~.nt-flt of its creditors; or 

(S) a court of contpctcnt jurisdiction enters an order ur decree under .my 
Bankrul)wy LIw that: 

(A) is for relicf .ig:tinst the Contp:my in ;m involuntary t,'ase, 
(B) alllxfints ;t Custodian of the Comp:lnv ,,r for all or suJ~st:ut- 

tia[ly all of its property, or 
(C) orders the liquidation of tl~e Company. 

and the order or decree remains unst.tycd and in t.ffcrt for 60 d;tys. 

The term "Bankruptcy l.aw" means title I I. U.S. Ct~le ,." any similar Fedt.r.d 
or St:tie law for the relief of ,lcbtl,rs. "l"hr tl.rm "(:ust,,li,m'" me:ms :my rcclqvt'r. 
trustee, .'~s.~ignce, liquid;ltur or simil;ir .llh.i:d under :my I{,mkrupwy I..iw. 

A l')efauh under el;rose (3) is not an l'vcnt of Dcfmdt until ttw "i'rustct" ~,, 
the llohlers ,if ,it lea.st 25% in pri,wipal a,nOlUlt of II, '  ~ct'uritic~ u~til'v II," 
Company of the l)ef,,uh and tile Ct,nsl,.tuy tl~,,'s lioI curc tht" i)ef.udt withh~ ~,~ 
days after i'eceipI of list" notice. The notwe ntust sl~'t'i[v tilt" l)¢f:lldt, dt,tti.,t~d 
that  it lw remrdh'd .mtl ,st:tit" th;tt tilt" notice is .1 "'N,~th't" of i)el~ittlt.'" 

Sect ion 6.02. Accch'rotion, if .m I'xcnt ut |)t'f.sull twcur.s .tZld is ct,uth,t 
ing, the Trustee by lttslit'e Ill tilt" COlllp.ll'ty, o r  the l Ioldcrs of at [c,tst 2.~ % ,* 
principal ;ullounl of tilt. Securities by Iltllit 'e Ill the. (~Ollll ' . t tly :lUll tilt ' "['l'1,tslt'C, 
may decklre the princi|~.li of and acCrllCd interest on .dl tilt, ~ccurhic,,." to bc dttc 
and payable. Ulsm Sllt'h IIt't'l;If;ltion tilt" Ilrint'ip:d and inlt'rcsl shall [w tlttt' .i,1,1 
payable inmwdi:ucly. ' | 'he ihdtlers of .t m:~iority in iwincip:d :unottnt td' thr 
Secul'itics by notice to the Ti'ttslet" lilly rc.,a'ind ;ill :lcceler:ltion ,uld its COllSC- 
quences if the rru'ission wouhl not con|lict with any .iutlgnwnt or decree ,ultl iI 
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all existing F.vems . f  DcTanlt h;~vt, been cured or waived except n(mpayment of 
prindp;d or intere.~! that has l.~'.m{ due solely bccau,,{ of the acceleration. 

Sect ion 6.03. Other Remedies. If an Event of Default occurs and is 
~mtinuing, the TrtJstec may I)ur.~ue any available remedy to c~dlcct the payment 
of l)rin('il)ai or intcrrs't on the .Nt.t.uritit...s or to cnforrc the Irrt'(,'m.mce of any 
pro-.:.sion of the Securities or this Indenture. 

The "]'rustce may maintain a pr(x'eeding even if it does not possess any of the 
Securities or does not produce any (d" them in the prt~'etxli,g. A delay cw 
omission by the Trustee or any Securityholder in exercising any right or remedy 
accruing upon an Event of Default shall not impair the right or remedy or 
mnstitute a waiver of or acquiescence in the Event of Default. All remedies are 
cumulative to the extent permincd by law. 

Section 6.04. Waiver of Past Defaults. The I-lolders of a majority in 
principal amount of the Sccuritic's by notice to the. Trustee may waive an 
existing Dcfauit and its cnnsequences except a Default in the payment of the 
principal of or interest on any Security or a Dcfauh under Article 10. 

Sect ion 6.05. Control by Majority. The ! h,lders of a majority in principal 
amount of the Securities may direct ihe time, method and place of conducting 
any proceeding for any remedy available to the Trustee or exercising any tru.,a 
or power conferred on it. l lmvever, tile Trustee may ~'efuse to fallow any 
direction that eonflicfs with law or this Indenlure, is unduly prejudicial to the 
rights of other Securityholders, or would involve the Trustee in personal 
liability. 

Sect ion  6.06. Limitation on Suits. A Scct;rityholder may pursue a remedy 
with respect to this Indenture tDr the Securities only if: 

(1) the lhdder gives to the Trustee notice of a c.ntinuing Event ,~f 
Default; 

(2) the llolders of at least 25% in principal amount of the Securities 
make a request t(D the Tr.stee to pursue the remedy; 

(3) such l loldcr ~)r lh,hiers offer to the Trustee indemnity satisfact.r3" 
to the "]'rustre ag;ninst 2my loss. li.d)ility ? r  expense; 

(4) the "r,'ustrc (l.cs not c,,.,ply with th;. request witlfin 60 days afLrr 
receipt of the request .rod the t)ffcr of  i!l(h'mnity; and 

(5) during stn'h 60-d.Lv pcritu{ the I Ioldc;'s ~Df a m.~i-rity in princip.d 
amount of tide St ' t ' u r i t i t ' s  ti~ titDt give lht" 'l'rttstcc ;I, dirrt'tio,~ inconsistent 
with the rcqm'st. 

A Sct'uritvh,ldrr tllilv ItOI fist" this l,dcntx,~" m IDrciudier thc rights of ;m,gdn'r 
Securityhohh'r ..r to ol)l;ih121 [}l't'l't't't'llt't" or |.'ioi'ily ~vcr ;111olht'r .gceuritvh~,hh.r. 

Sect ion 6.07. Rights of tloiders to ReeeiT,e Payme.t. N,~twithstanding 
any othcr provision of this Imk'nt.re, the right of any ! iohh'r of a Security to 
receive i~.tynw, t ¢)f I)rinrit~;d .tad interest on the Security, on or after the 
respt-ctive due dates expres'scd in the Security, - r  to bring suit for the enforce- 
ment of any surh igiYmCnl on or aftrr such respective dates, shall not l~r 
impaired or after'ted withottt the c-nsrnt -f  the ! loider. 
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Notwithstanding any other provision of this Indenture, the right of any 
]lolder of a Security to bring suit for the enfon'cment of the righ, |o ctmverl tlw 
Security shall m)t be impaired or affected without the consen| cDf the Holder. 

Sect ion  6.08. Collection Suit by Trustee. If an Event of l)efauh specified 
in Section 6.01 ( I )  or (2) occurs and is continuing, the Trustre may recover 
judgment in its own name and as trustee of an express trust against the 
Company for the whole amount of principal and interest remaining unpaid. 

Sect ion  6.09. Trustee May File Proofs of Claim. The Trustee may file 
such proofs of claim and other papers or documents as may be necessary or 
advisable in order to have the claims of the Trustee and the 5ecurityhoiders 
allowed in any judicial proceedings relative to the Company, its creditors or its 
property. 

Sect ion 6.10. Priorities. If the Trustee collects any money pursuant to this 
Article, it shall pay out the money in the following order:. 

First: to  the Trustee for amounts due under Section 7.07; 
Second: to holders of Senior Debt to the extent required by Article i I; 
Third: to Securityholders for amounts due and unpaid on the Seeuritics 

for principal and interest, ratably, without preference or priority of any 
kind, according to the amounts due and payable nn die Securities for 
principal and interest, respectively; and 

Fourth: to the Company. 

The Trustee may fix a record date and payment date for any payment m 
Securityholders. 

Sect ion 6.1 I. Undertaking for Costs. In an~ suit for ~he enforcement of 
any right or remedy under xhis lmlenture or in any suit against the Trustee fro. 
any action taken or omitted by it as Trustee, a cour~ i a h s  discretion may 
require the filing by any pony litigant in the suit of an undertaking m pay the 
cosls oi" tl~c suit, ,rod the courl in its disrrcfitm may as.~'ss re;tamable casts, 
including reaumablc attorneys' fecs, against any parrf litigant in the suit. 
having due regard ~a dw merits and gc~d f;fidl of Ihc clai,l~s ,,r defenses made by 
the parxy litigam. This Section does not apldy m a suit by fltr Trustee, a stm by 
a Holder pu,-su.mt to Section 6.07, or a suit by l hdders ~f ,nore than 10% in 
princip;d ;InlOl.llll Of *,tit" Sccurities. 

A R T I C L E  7 

T R U S T E E  

Sect ion  7.01. Duties of Trustee. 
(a) If an Event of Dcfau!t has occurred and is continuing, the Trustee sil.til 

exercise such of tile rights and i~;,vers vested in it by this Indenture, and u.q" the 
same degree of care and skill in lheir exercise, its a prudent n l a n  would exert'ise 
or use under the t'irt'unlstanet.'s in the condutl of his men allairs. 

(b) Excrpt during the t'untinuance of an i'~vcnt of Dcfauh: 
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( I ) The  Trustee need perform .nly tho.~c duties that arc spccifit'ally set 
forth in this Indenture and no others. 

(2) In the absence rff had faith on its part, lhe Trustee may com'luslvely 
re|y, as to lee truth of the statements and the correctness of the .pinions 
expressed Iherein, UlXm ccrtilivim's or ~qfinicms I'urnisl.-d m Ilw Trustee 
and conforming to the requirements uf riffs Indenture. l[owcvcr, the 
Trustee ~h;:ll examine the certil'k'ales nnd nninions to determine whether 
or not they conform to the requirements of this [ndcmure. 

(c) The Trustee may not be relieved from lialfility for its own negligent 
action, its own negligent failure to act, or its own wilful misconduct, except that: 

(1) Tiffs paragraph does not limit the effect of paragraph (b) of this 
Section. 

(2) The  Trustee shall not be liable for any error of judgment made in 
good faith by a Trust Officer. unless it is proved that the Trustee was 
negligent in ascertaining the pertinent facts. 

(3) The  Trustee shall not be liable with respect to any action it takes or 
omits to take in gmxt faith in accorcl.ance with a direction received by it 
pursuant to Sct-tion 6.05. 

(d) Every provision of this Indenture that in any way relates m the Trustee 
is subject tn paragraphs (a) .  (b) and (el  of this Section. 

(e l  The Trustee amy refuse to pcrfi~rm any duty or exercise any right or 
power unless it receives indemnity satisfataory to ~t agaiz.st any loss, liability or 
expense. 

(r) The  Trustee shall not be liable for interest On any money received by it 
except as the Trustee may agree wish the Coml+,my. N [u,ey ],'hi ill trust by the 
Trustee need not be segregated from other funds except to the extem required 
by law. 

Section 7.02. Rights of Trustee. 
(a)  The Trustee may rely on any d~wument believed by it t<~ b¢" genuine and 

to have been signt,d or prt-s'ented 1W the prolwr pcrson. T 'heTrusl t 'e  net'd not 
investigate any fa¢'l  o r  I l l ; t i l e r  St; l i t 'd" ill  Ih{" d o c t l t l l t ' t l l .  

(b) Before the Trustee acts or refrains from at'ling, it may requirc an 
Ollicers' Certilicate or an ()pinion of Counsel. The  "l'a'ustt'e sh.'dl mn 1~ ° liable 
fiw any ;let;on it takes or omits to lake in glx~<l faith in rt'li:mce ,n  tilt. Ct.t'tilic:lte 
or Opinion. 

(c) The  'l'rtlstrt- may ;tt-I Ihrough agt.nls and shall not I~t. resl~msihh" for the 
nliscoBdut'l or I|t-gligt.uce of anv agr ,  t .qll~*ilut'd with dut" cart,. 

(d)  The Trustee shall not I~: lialde fiw any action it takcs or omits to take in 
gm~d faith whirh it Iwliev¢'s" ttl bc .lulhot'izt'd ox" within its rights or ]~nvt'rs. 

Sec t ion  7.03. Individual Rights of Trush'e. The Trustt't" in its hu[ivldual 
or any other e:lpat'ily tu:iy Iwcouue the owm'r or pledgee of ~ccuritit's and nlay 
otherwise de:d with the Company or an Alliliate with tile same rights it would 
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have i f  it were not Trustee. Any Agent may do the same with like rights 
However, the Trustee is subject to Sections 7. I() and 7.11. 

Sect ion  7.04.  Trustee's Disclaimer. The Trustee makes no representation 
as to the validity or adequacy of this Indenture Or the Securilics', it shall not be 
accountable for the Company's use of the proceeds from the Securities, and it 
shall not be responsible for any statement in the Securities other than its 
authentication. 

Sect ion 7.05. Notice of Defaults. If a Defauh occurs and is continuing and 
if it is known to the Trustee, the Trustee.shall mail t o Securityholders a notice 
of the Default within 90 days after it occurs. Except in the t~,sc of a Default in 
payment on any Security, the Trustee may withhold the notice if and so long as 
a committee of its Trust Ollicers in good faith determines that withholding the 
notice is in the interests of Securityholdcrs. 

Sect ion 7.06. Reports by Trustee to Holders. Within 60 days after the 
reporting date stated in Section 12.10, the Trustee shall mail tl, Seeurityholdt'rs 
a brief report dated as of such reporting date that complies with TIA § 313(a). 
The Trustee also shall comply with T1A § 313 (b)(2) .  

A copy of each report at the time of its mailing to Securityholders shall bt. 
filed with the SEC and each struck exchange on which the Securities are listed. 
The Company shall notify the Trustee when the Securities are listed on :,nv 
stock exchange. 

Sect ion 7.07. Compensation and Indemnity. The Cl,l,l~any shall pa~," tl, 
the Trustee from time to time reasonable conlt~ensation for its se~.ices. Tht. 
Trustee's compensation shall not be limited by any law on COml~ensation tff .i 
trustee of an express trust. Tile Company stroll reiinbt, r~t" tilt. Trustee up4,n 
request for all reasonable out-of-tracker expenses incurred hv it. Such expenst..s 
shall include the reasonable comt~ensation anti out-of-lxwket exls'nses of tilt' 
Truster's nge,~ts .and counsel. 

The Company shall indemnify the Trustee .ig:tinst ,u,y loss t)r li;,bilit~ 
incurred by it. The Trustee sh:ll[ notify tlw Camp:my prt,nl~tly t~f any claim fl,t: 
which it nt.ay seek indenmity. "l'he COml~any sh:dl dcft.l,t the claim .rod tilt. 
Trustee shall ct~q~t'rate in the dcfeuse. The Trustee nlay h;tvt" separ:,tc court~t.I 
and tile Conll):my simll pay the re:lsonahlr ft.t.s :ltlci eXl,',ses of such t's~un,~el 
The C,,up:my nct 'd iitll ]1:,~i hw :Ill)" .'¢.t'ttlt'ltlt'tll Ill:llie Witltt~l|l its t'OIISt'll[. 

The Company need not rein,burst ally CXlWn.st" or i,,tlt'lllltilv .Ig;|i , ,st .lily h,-. 
or liability incttrred by the Trustee through nrgligt'nt't' or h.lll faith. 

To secure the Cot,li~any's payment oldig.ttions i,i this Srt'tion° the Trustre 
shall have a lien prior to the Securities on all money o*" lwt~l.x'rly held or 
collected by the Trustee, except that hchl in trust to pay princii~al and interest 
on particul:ir Securities. 

When the Trustee incurs expenses or r e n d e r s  Sela'ict."s after an. Event of 
Default specitlcd in Section 6.01(4) or (5) oct'u~, tile expenses and the 
compensation for the services are intended to constitute exlx'nses of atlnlinistr, l° 
tion under any Ilankrul~tc 3' 1.aw. 
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Section 7.08. Replacement of Trustee. A resignation or removal of the 
Trustee and appointment of a successor Trustee shall bccome cil'cctive only 
upon the sut'ressor Trustee's act'eptance of appointment as provided in this 
Section. 

The Trustee may resign by so notifying the C(mlpany. The lh,hlcrs of a 
majority in principal amount of the Securities may remove the T,-ustec by so 
notifying the Trustee and the Company. The Company may remove the 
Trustee if: 

(I) the Trustee fails to comply with Section 7.10; 
(2) the Trustee is adjudged a bankrupt or an insolvent; 
(3) a receiver or public officer takes charge of the Trustee or its 

property; or 
(4) the Trustee becomes incapable of aaing. 

If the Trustee resigns or is removed or i[" a vacancy exists in she omce of 
Trustee for any reason, the Company shall promptly appoint a successor 
Trustee. Within one year after the successor Trustee takes oMce, the I folders of 
a majority in principal amount of the Securities may apl~int a successor 
Trustee to replace the sutx"essor Trustee appointed by the Company. 

If a successor Trustee does not sake office within 60 days after the retiring 
Trustee resigns or is removed, the retiring Trustee, the Company or the 
Holders of at least 10% in principal amount of the Securities may petition any 
court of competent jurisdiction f¢lr the appointmeni of a successor Trustee. 

If the Trustee fails to comply with Section 7.10, any Securityholder may 
petition any coon of competent jurisdi~ion for the removal of tile Trustee and 
the appointment 'of a suct'essor Trustee. 

A successor Trustee shall deliver a written acceptance of its apl~intment tu 
the retiring Trustee and to the Company. Thereupon the resignation or removal 
of the retiring Trustee shall become effective, and the successor Trustee shall 
have all the righis, tx)wers and duties of the Trustee under ~his Indenture. The 
successor Trustee shall mail a notice of its succession to Securitvholders. The 
retiring Trustee shall promptly transfer all prot×'rty hetd by it :ts Trustee to the 
successor Tnlstee, subjel.t to the lien provided for in ,qeclion 7.07. 

Sect ion 7.09. Successor Trustee by Merger, etc. If tile "r'rustce consoli- 
dates, merges or converts into, or transft'rs all or substantially all or" its corporatr 
trust husinrss to, ;Itlolht'r corlasr.'llitn'~, lilt" stwt.es.,,~r c o r e r : I l i o n  without any 
further at'l shall la. the ,awccssor Trustee. 

S e c t i o n  7.10, Eligibility; Disqualification. This lnth,ulurt" shall alw;ivs 
have a Trustee wtm .~atisties tile requirements of TIA § 310(a) ( I ) .  The 
Trustee shall ahv;tys have a combined capit:tl :tnd surplus ;Is stated in § 12.10. 
The Trustee is suhjcct to T1A § 310(b), including the t~ption:ti provision 
permitted by the second sentence of TIA § 310(b)(9),  § 12.10 lists any ex- 
cluded indenture or tntst agreement. 

Sect ion 7.1 l .  Pnfeeential Collection of Claims Against Company. 
The Trustee is subject to TIA § 311(a), excluding any creditor relationship 
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listed in TIA § 311 (£). A Trustee who has resigned or been removed is suhje,.t 
to TIA § 311 (a) to the extent indicated. 

ARTICLE 8 
DISCHARGE OF INDENTURE 

Section 8.01. Termination of Company's Obligations. The Coral)ally 
may terminate all of its obligations under this Indenture if: 

( 1 ) the Securities mature within one year or all of them are to be ealh.d 
for redemption within one year under arrangements salis/actory to the 
Trustee for giving the notice of redemption; and 

(2)  the Company irrevocably deposits in trust with the Trustee money 
or U.S. Government Obligations suJIicient to pay principal and interest ,.I 
the Securities to maturity or redemption, as the case may be. The Ct.n- 
pany may make the deposit only during the one-year period and only il 
Article 11 permits it. 

However, the Company's obligations in Serlions 2.03, 2.04, 2.05, 2.06, 2.()7, 
4.01, 7.07, 7.08 and 8.03, and in Article 10, shall survive until the Set.urities arc 
no longer outstanding. Thereafter the Company's obligations in Sections 7.1}7 
and 8.03 shall survive. 

After a de[x)sit the Trustee upon request shall acknowledge in writing II.. 
discharge of the Company's obligations ur, der this Indenture except for th,,~" 
surviving obligations specified above. 

In order to have money available on a payment date to pay principal ,." 
interest on tile Sevurities, the U.S. Government Obligations shall be payable .is 
to principal or interest on or before such payment date in sucll amounts as will 
provide the necessary money. U.S. Government Obligations shall not be eall~lbh" 
at the issuer's option. 

"U.S. Guucrnment Oh//gallons" means direct obligations of the United St..r~ 
of America for the payment of which the full f;fith and credit of the Uni.',t 
States of America is t)lcdged. 

Sect ion 8.02. Application of TrTlstMoney. The Trustce shall hold in 
trust money or U.S. Government Obligations dcl.x)silcd with it I)UrSUant , ,  
Section 8,01. It shall apply tile deposited Illt)lley ;il|d thc mtmey from LL.s 
Government Obligations through the P.iTing Agent and in :lc('m'd.mce with tiff, 
Indenture to the pa)'nw:~t of prim'ip;d and interest on the Sect,rifles'. Mt)ncy .m,l 
securities ~ hcht in trust are not suhjec~ to Article ! I. 

Sect ion 8.03. Repayment to Company. The Trustee and the Payi,~, 
Agent shall promptly Ixl) ' to the Company u[x)n request any ext-ess money or 
securities hchi by them at any time. 

The Trustee ;rod ihe Paying Agent shall l~ly to the Company tltxln reql,~'sI 
any nmney held by thent fi)r the paTment of princi~ml or interest that rem:li.s 
unclaimed fi)r two years. After payment to the Conllxm~.', St.curityhohh'rs 
entitled to the money must kx~k to the CompanT for payment as gencr.d 
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creditors unless an'applicable abandmled property law desi~,n:ues another 
person. 

ARTICLE 9 
AMENDMENTS 

Sect ion  9.01. Without Consent of Holders. 1]=e Company and the 
Trustee m:,y amend this Indenture or the S~'uritics without the c.n.,~-m of any 
Securityholder. 

( I ) to cure any ambiguity, defect or inconsistency; 
(2) to comply with Sections 5.01 and 10.15; 
(3) to provide for uncenificated Securities in addition to certificated 

Securities; or 
(4) to make any change that does not adversely ai;rect the rights of any 

Securityholder. 

Sec t ion  9.02. With Consent of Holders. The Company and the Trustee 
may amend this Indenture or the Securities with the written consent of the 
Holders of at least 66~% in principal amount of the Securities. However, 
without the consent of each Securhyhoider all'ected, an amendment under this 
Section may not: 

( I )  reduce the amount of Securities whose I[oiders must cnnsem to an 
amendment; 

(2) reduce the rate of or change the time for" payment of imerest on any 
Security; 

(3) reduce the principal of or change the fixed maturity of .my Security; 
(4) make any Security payable in money uther than that st:tied in the 

Security; 
(S) make any change in See:ion 6.04, 6.07 or 9.02 (ser.nd sentence); 
(6) make any change that adversely affects the right to convert any 

Security; or 
(7) make any change in Article II that adversely all'~.t'ls the rights nf 

any Securityholder. 

An amendment under this Section may no/ m~lke any cha,~g~' that adversely 
affects the rights under Article l l of any hohler of an issue ,,f Senior Debt 
unless the holders of the issue pursuant to its terms consent to tiu" rhange. 

After an amendment under this Section becomes etl'ertive, thr t :,,npany shall 
mail to Sccurityhohh'rs a notire hrivtly dt's.'crihing Ihe ,|ule1~dnl~'lu. 

Secl ion 9.03. Compliance with Trust Indenture Act. Fvcry amendmem 
to this Indenture or the Securities shall bc set ft~rth hi a sU|~l~lcmcmal indenlure 
that complies with the TIA as then in effect. 

Sect ion  9.04. Rt~,ocation and Effect of Consents. klntil ~m amendment or 
waiver becomes effective, a consent to it by a l lolder of a Security is a 
continuing consent by the 1 [older and every subsequem 1 [older of a Security or 
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portion of a Security that evidences the same debt as the consenting I Iolder'~ 
Security, even if notation of the consent is not made on any Security. 110wevrr, 
any such Holder or subsequent ttcdder may revoke the consent as to hi~ 
Security or p~Jrtinn of a Security if the Trustee receives the notice of revoc':tti,,n 
before the date the amendment or waiver becomes elli.~'tive. An amendmcm ,,, 
waiver becomes effective in accordance with its terms and thereafter binds c-.,., y 
Securityhoider. 

Sec t ion  9.05. Notation on or Exchange of Securities. The Trustee may 
place an appropriate notation about an amendment or waiver on any Securhy 
thereafter authenticated. The Company in exchange for all Securities may is~,r 
and the Trustee shall authenticate new Securities that collect the amendment ,,r 
waiver. 

Section 9.06. Trustee Protected. The Trustee need not sign any suppIr. 
mental indenture that adversely affects its rights. 

ARTICLE 10 
CONVERSION 

Sec t ion  I0 .01 .  Conversion Privilege. A Holdcr of a Security may ~,m,-,I 
it into Common Stock at any time during the period stated in paragraph 9 ,,I ~h,. 
Securities. The  number of shares issuable upon ccmversion of a Secu,'il~. is 
determined as follows: Divide the principal amount to be convex:ted by d,- 
conversion price in effect on the con. 'e~on date. Round the result to tile m..i, ~.,q 
1/100th of a share. 

The  initial conversion price is stated in paragraph 9 of the Securities '1"1,. 
conversion price is subject to adjustment. 

A Holder may convert a portion of a Security if the portion is Sl0O~l ,,, .~ 
whole multiple of St000. Provisions of this. [ndemu,'e that appl'~ to cunvcr,,,,,J 
of all of a Security also apply to conversiun of a ix~rfion of it. 

"Common Sine1," means Common Stock of the (hm~pany as it exists ~,n tier 
date of this Indenture as originally signed. 

Sec t ion  10.02. Conversion Procedure. To t.¢,nven a Securilv a I[,,Id,., 
must satisfy the requiremems in paragraph 9 ,ff the Securities. The ,i.,,' ,,, 
which the I lolder satisiies all those rcquircmcms is the conversion date . . \ . . , , , , -  

practical, the Comp:my shall deliver thrmtgh the ('mwersion Agcnt :~ ,,'~,1~. 
case for the number of full shares of Common Stot.k issuable Ul'~n thc t.,,lt~t.r- 
sion and a check for any fraction;tl share. Thc I~.t.'~m in whose ,t.,n,. tl,. 
certificate is registered shall be trc:ttcd as :t sttwkhohler of record on .rod .awl 
the conversion date. 

No payment or adjustment will be made for accrued interest on a (.~l~,,crtc'tl 

Security. 
If a l loider converts mote than one Security at the same time, the nund,'r ,~f 

full shares issuable ul'~m the conversion shall be based on tile total i~ritwW.d 
amount of the Securities converted. 
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Upon surrendcr of a Security that is converted in part, the Trustee shall 
authenticate for the llotder a new Security equal in principal amount to the 
unconverted Ix,rtion of the So:urity surrendered. 

]f the last day on which a Security may be converted is a Legal 1 loliday in a 
place where a C:onversion Agent is located, the Security may be surrendered to 
that Conversion Agent on the next succeeding day that is not a l~..gal l loliday. 

Sect ion  10.03. Fractional Shares. Tile Company will not issue a frac- 
tional share of Common Stock upon conversion of a Security. Instead the 
Company will deliver its check for the current market value of the fractional 
share. The current market value of a fraction of a share is determined as 
follows: Multiply the current market price of a full share by the fraction. Round 
the result to the nearest cent. 

The current market price of a share of Common Stock is the Quoted Price of 
the Common Stock on the last trading day prior to the conversion dale. In the 
absence of such a quotation, the Company shall determine the current market 
price on the basis of such quotations as it considers appropriate. 

Sect ion 10.04. Taxes on Conversion. If a I h)lder of a Security converts it, 
the Company shall pay any d(s:umentary, stamp or similar issue (,r tnmsfer tax 
due on the issue of shares of Common Stock upon the conversion. I lowever, the 
Holder shall pay any such tax which is due because thc shares are issued in a 
name other than the Holder's name. 

Sect ion 10.05. Company to Provide Stock. The Company sh:fll reserve 
out of its authorized but unissued Common SIock or its Common Stock hetd in 
treasury enough shares of Common Stock to permit the conversion of t h e  
Securities. 

All shares of Common Stock which may be issued up<m c~mvcrsim~ of the 
Securities shall be fully paid and non-assessable. 

The Company will endeavor to comply with all securities laws regulating the 
offer and delivery of shares of Comnmn Sto<'k UlX,n conversion of Securities anti 
will endeavor to list such shares ,m cacti national serurities ex,'h;mgr t,n which 
the Common Stuck is listed. 

Sect ion  10.06. Adjustment for Change in Capital Stock. If the Cmn- 
pony: 

(1) pays a dividcnd or makes a distrihution on its (/,mmton Stock in 
shares of its C, mmuut .";t~'k; 

(2) subdivides its outst:tnding sh.u'cs ,ff C,mnmn Sh~'k into ;I greater 
number of shares; 

(3) combines its outstanding shares of Common St,~k into a smaller 
number of shares; 

(4) makes a distribution on its Contmon Stock in shares" of its capital 
stock other than Cotnnton Sttx'k; or 

(5) issues by recl:tssific;ttion of its C.ontnton Stock any shares of its 
capital stock, 
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then the conversion privilege and the conversion price in effect immediately 
prior to such action shall bc adjusted so that the llohlcr of a Security thcrrafwr 
converted may receive the number of shares of capital slock of the Comp:my 
which he w-uhl h;tvc owned inmwdiawly fidlowing sm-h action if he h.,I 
converted the Security immediatdy prior to su~'t~ action. 

The adjustment shall lweome effective immediately after the record do,,., in 
the case of a dividend or distrihution and immediately after the effective d.~te in 
the case of a subdivision, combination or reclassification. 

If after an adjustment a l loider of a Security upon conversion of it may 
receive shares of two or more classes of capital stock of the Company, the 
Company shall determine the allocation of the adjusted conversion price lx.- 
twern the classes of capital stock. After such allocation, the conversion privilege 
and the conversion price of each class of capital stock shall thereafter he ~ul~icrl 
to adjustment on terms comparable to those applicable to Common Stock in tl~i.~ 
Article. 

Sec t ion  10.07. Adjustment for Rights Issue. If the Company distrihuws 
any rights or warrants to all holders of its Common Stock entitling 1hem for ,L 
period expiring within 60 days after the record date mentioned to.low t .  
purchase shares of Common Stock at a price per share less than the currrm 
market price per share on that record date, the conversion price shall b~. 
adjusted in accordance with the formula: 

where: 

C' 
C 
O 

C ' = C  X 

N x P  

O ÷  M 

O + N  

N 
P 
M 

= the adjusted conversion price. 
= the current conversion price. 
= the number of shares of Common Stock outstanding on the re~',,rd 

date. 
= the number of additional shares of Common Stock offered. 

the offering price per share of the addition,d shares. 
= the current market price per share of Common Stock on ~w rcr~,'d 

date. 

.The adjustn~cnl shall betxmle effr~ive immediately after tile record d:m" i,,r 
the dctcnnin.'llion of stockholders ¢miticd to rereivc thc rights or warrants  

Sec t ion  10.08. Adju~lment for Other Dist;qbutions. If the" (~,,~q,.,~ 
distributes to all holders of its Con~mtm Stock an~.' of its asscts or dcbt sccuHtw, 
or any rights or warrants to purchase securities of dw Company. ~1~' t',,wrrsi,,~ 
price shall be adjusted in accordance with the formula: 

M -, F 
C ' - C  X 

M 
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where: 

C' = the adjusted c,|nversion price. 
C - the current conversion price. 
M = the current marke! price per share of C~)mmon Stcwk (,n the r~ , rd  

date mentioned Is r low.  

F '= the fair market value on thc record date of the asscts, .,.'curities, rights 
or warrants applicahle to one share of C:ommon Stock..The Company 
shall determine the fair market value. 

The adjustment shall become effective immediately after the record date for 
the determination of stockholders entitled to receive the distribution. 

This Section does not apply to cash dividends or cash distributions paid out o f  
consolidated current or retained earnings as shown on the books of the Com- 
pany. Also, this Section does not apply to rights or warrants re fe r r~  to in 
Section 10.07. 

Sec t ion  10.09. Current Market Price. In Sections 10.07 and 10.08 the 
current market price per share of C , m m , n  Stock on an,," date is the average of 
the Quoted Prices of the Common Stock for 30 consecutive trading days 
commencing 45 trading days before the date in question. In fl~e absence of ane 
or more such quotations, the Company shall determine the currr |u market price 
on the basis of such quotations as it considers appropriate. 

Sec t ion  10.10. When Adjustment May Be Deferred. N .  adjustment in 
the conversion price need be made unlc,ss ll~c acljusm~ent win,hi require an 
increase or dccrcase of at least 1% in the convcr~io|| price. An.v :||ljustments th.~t 
are not made shall be carried fo~vard and taken into account in any subsequent 
adjusmlent. 

All calculations under this Article shall be made m tile nc-'u'rst cent or mttle 
nearest 1/100fl~ of a share, as the case may he. 

Sec t ion  10.11. When No Adjustment Requited. No adiustment need tw 
made for a transaction referred to in Section I0.06, 10.07 or 10.08 if ,";¢c,|ri- 
tyht~hlrrs arc m p.'u'ticip;ue in the trausacti.n on a basis and with notice that Ihe 
Buard of i)i|'ecuws determines to he fair and appropri.|te iu light of the basis 
and notice un which h.klcrs . f  (: , ,mm.n ,";u~k p,~rticil~:|tr i .  the trans;|cli,,n. 

No adjustnlc|ll need be n|:|de fi~r rights t .  pt,rchase (:mnm.n Stock pursu.'ult 
to a Company pia,~ fi)r rcinvesm~cnt of dividends or intcrc..q. 

No ad.iusmlcnt need be made fi~r a oh.rage in the par yah., m" no par vahu. of 
the (:t.nmun Stc~'k. 

T o  the extent the ScI'tII'iIics Ileconle c~111vcrlillle into c;ish. Iitl ;idjustnlC(tl need 
bc made 'thc|'e:|fier ;is to Ihc cash. h||e|'cs.'t will not ;iccrur ou sl,e casil. 

Sec t ion  10.12. Notice of Adjustment. Whenever II~e conversion price is 
adjusted, the (',.|up:u~y shall promptly mail to Securityh.ldcrs a notice ,,f tile 
adjustmcm. The  Cou|p:my shall lile wilh the Trustee a crrtiiicate from ttle 
C~mtpany's independent public accountants hrietly stating ttle facts requi,'iug 
the adjusmtent aud tile manner of computing it. 1"he certificate shall be 
conclusive evidence that tile adjusuuent is n~rrect. 
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Seclion "I0.13. Volunta~' Reduction. The Company from t/me to time 
may reduce the conversi~m pricc by any amount fur any period of time if the 
period is at least 20 days anti if the rc'duction is irrcvtwabJc during the p~ri.d. 

Whenever the conversion price is reduced, the C.mp;my shall mail I,, 
Securityl.Jldcrs a nud~'e of ~hc rcducthm. The Company sh;dl m:di the n.d,',.., 
least 15 days before the date the reduced t:onvcrsion price takes effect. "i'hr 
notice :hall state the reduced cur, version price ~.nd the pcr i~  it will be in effe~.:. 

A reduction uf the cunversion price does not cha.ge m" adjust tire conver.,,ioa 
price otherwise in eft'err for purposes of Sections 10.06 through 10.08. 

Section 10.14. Notice of Certain Transactions. It: 

(1) the Company takes any action that would require an adjustment i. 
the conversion price pursuant to Section I0.06, I0.07 or 10.08 and if ti,. 
Company does not let Securityhoiders participate pursuant to Sectio. 
10.11; 

(2) the Company takes any action that would require a suppiemem:d 
indenture pursuant to Section 10.15; or 

(3)  there is a liquidation or dissolution of the Company, 

the Company shah mail to Seeurityholders a notice stating the proposed re¢'.rd 
date for a dividend or distribution or the proposed effective dale of a subdivision. 
combination, reclassification, conso[idation, merger, transfer. [ease, [iquidad,m 
or dissolution. The Company shall mai[ lhe notice at least 15 days before s t .h  
date. Failure to mail the notice or any defect in it shall not affect the validity ,,I 

the transaction. 
Sec t ion  10.15. Reorganization of Company. If the Company is a pare'  t,, 

a transacti~m subject to Section 5.(11 or a merger which rectassities or changes il,. 
outstanding Common Stock, the person obligated to dctivcr securities, ca::h ,,, 
other assets up(m conversion of Securities shall enter into a supplemr~u.~l 
indenture. If ttle issuer of securities deliverable upon eom'ersion of Securid~.s i, 
an aHiliate of the surviving, transferee or lessee cort:a3ration, that issuer .sh.dl 
join in the supplemental indenture. 

The SUl~plemental indcntm'c shall provide that the }lold¢'r of a Security .I,~ 
convert it into the kind and ;mlount of securities, cash or ~,tht'r ;tssets whi~ h hr 
wouid have owned immediately after the ¢.ons,,lid:uion, merger, transfer or h'.=,,," 
if he had vonverted the .Sc¢'ur!ty immediately Ix.fore the ¢.ll'cctive date t,f the. 
tran~tetion. The SUl~l~h.mcnt;d indenture .~hidl provide for adjustments whivh 
shall bc its m'.trly eHui'.'ident as n'mv lw pr:~'fic.'d to thr :.liusm~ents l'~rovidrd h. 
in this ArfiHe. "11~c succcss,~r Coml~:m.v shidl mail .~ .~.curiv,'holdcrs .i a.~-,' 

briefly describing the SUl~l,lvt.catid indcntun'. 
If this Section aPl~lies, .";ccdon I0.(16 does not apply. 
Sec t ion  10.16. Company Determination Final. Any determin;~ti~,~ t ls.,t 

the Comp;my or the Board of l)irevtors must make l)ursu.m.t to Section lit.t)3. 
10.06, 10.08, 10.09 or 10.1l is c~mclusive. 

Sec t ion  10.17. Teustee's Disclaimer. The Trustee has no duty t ,  deter- 
mine when an adjustment under this Article should be made, how it sho~dd be" 
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made or what it shohld be. The Trustee has no duty to determine whether any 
provisions of a supplemental indenture under Section I0.15 are correct. The  
Trustee makes no relirt,~.'entation as to the validity eJr value of any securities or 
assets issued up~m t'onversion o[" Securities. The Trustee shall not be responsible 
for the Ctmtl~;my's f;dlure tu c~mqdy with this Article. Each Ccmversinn Agent 
other than the Comp;my shall have thc sante l~rmection under this Set-ti.n as the 
Trustee. 

ARTICLE 1 1  
SUBORDINATION 

Section 11.01. Agreement to Subordinate. The ~mpany agrees, and 
each Securityhoider by accepting a Security agrees, that the ind~.btedness 
evidenced by the Securities is sulu~rdinated in right of payment, to the extent 
and in the manner provided in this Article, to the prior payment in full of all 
Senior Debt, and that the subordination is for the benefit of the holders of 
Senior Debt. 

Sec t ion  11.02. Certain Definitions., 
"Debt" means any indebtedness for ~crowed money or any guarantee of 

such indebtedness. 
"Representatit,e" means the indenture trustee or other trustee, agent or 

representative for an issue of Senior Debt. 
"Senior Debt" means Debt of the Company outstanding at any time except 

Debt that by its terms is not senior in right of p:.ym:nt to tile Securities. Senior 
Debt may be further defined in Section 12.10. 

A distribution may consist of cash. securities or other property. 
Sec t ion  11.03. Liquidation; Dissohttion; Bankrr:ptey. U~t~ any distri- 

bution to creditors of the Company in a liquidation or dissolutinn of the 
Company or in a b:mkrL, ptcy. rr,rganiz:~tion, insolvent3", receivership or similar 
proceeding relating to the Company or its property: 

( 1 ) holdcrs of Senior Dcht shall be emidcd to r,ecrivc payment in full in 
cash of the pri,~t.ip.d . f  am{ imerrst (im'ludi, g in,'rest accruing after the 
comnlent'ement of a,ly such proceeding) to the date of p;tymt'nt on the 
Senit)r Debt belt)re Set'urityh,hlers shall be entitled to rot'tire any payment 
of prim'il)al of t)r inwrcst ,m St't'uritics; and 

(2) until the Seal,u" Debt is paid in full in cash, any distribution to 
. whit'h Scl-u,'ityht)hh'rs wotthl l)c culidt'd but for this Article shall be made 

to hohh'rs of Scni.r  13~'l~t .is the'Jr imer.ests m ~ v  :q~pt':tr. except that 
Sccurityhtddet's may receive set'uritics tit.el are stdxtv, lin,ttcd tt~ St.llittr Debt 
to at least thc '::row extent as the Securities. 

Sec t ion  11,04. Default on Senior Debt. Tim CenP.|~nny may not pay 
principal of or intert's:t till the Securities ant[ may not acquire ally Set'uritie$ for 
cash or property other th:m capital stock of the Company' if; 
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(1) a def'auh on Seni(lr Debt occurs and is cominuing that permils 
holders of such Senior Dcl)t Io accelerate its maturity, and 

(2) the defauh is the subjet:t of judicial proceedings or the C,~mql:my 
receives a notire of the: rich.tit fr.ln a pcr~m wtm may ~;ive it pur~u.ml. ,  
Section 11.12. if the (:mnli:my receives any such re.ire, a simii:." . , . . , .  
received within nine months thereafter relating tu the same default . n t l . .  
same issuc of Senior Debt shall not he effective for purlx~SeS of this .~e~'ti,m. 

The Company may resume payments on the Securities and may acquire d.'m 
when: 

(a) the defauh is cured or waived, or 
(b) 120 days pass after die notice is given if the defauh is not the suhit-tl 

of judicial proceedings, 

if this Article otherwise permits the payment or acquisition at that time. 
Section I 1.05. Acceleration of Securities. If payment of the Securilies is 

accelerated l~'~'ause of an Event of Default. the Company shall prnmpdy .,,ily 
holders of Senior Debt of tile ,Icceleration. The Company may pay the ScourS. 
ties when 120 days pass after the acceleration cx'curs if this Article permils d.. 
payment at that time. 

Sec t ion  I 1.06. When Distribution Must Be Paid Over. If a distrihuli . .  
is made to Securityhohlers that because of this Article should not hart" I..e. 
made to them, the Serurityholders who rereive the distrihuti.n shall I.,hl il i .  
trust for holders of Senior Debt and pa~ it over to thenl as their intert.'st.~ m.~v 

appear. 
Sec t ion  11.07. Notice by Company. The Company shall prompdy .i,,lilv 

the Trustee and the Paying Agent of :my facts kllowll to the Comp.my II,.~l 
would cause a payment of princilrd ,if or interest t,n the Securities to viid:m, din. 
Article. "'-, 

Sec t ion  11.08. Subrogation. After all Senior Debt is paid in full and umi] 
the Securities are wild in full. Securitvhtdders shall bc suhrt,gated to tilt" rltah4, 
of holders of Senior Dt'ht to rt.t'eive distrihutitms :qllllic,l~h ' to Senior I ')cl,i . ,  
the extent lh:ll distributions otherwise l')ay:lhlc to the Scruritvtudders h.l~;" h~'ru 
applied to the payment iff Scnior Debt. A distrihutiim made under this .\l.tit h. 
to htdtlers tff Senior Debt which tilhcrwise would Im,.c been made t..~v~uN 
tyhtildcrs is not, as I)etwt'ctl the (:t impany and Secttriiyt'ttihlcrs, a l):tymvut I)~ 
the Oiinl l i ; iny tin S¢,nhu" Del)t. 

St~r l lon ! l.OO. Rclative Rights. This  Artich" dt.linc.s the rclluivc i-Stilts, i,I 
Securit)'hilhicrs ;lilti htlhh-rs i,l' .~lt.iiior l)t.llt. Nothing in this hlt l i ' i l l l ir l" ,h.lll 

(1)  Snip:sir, as beiwt, t,n lilt' Ollnll l : iny :ind ,qecurilyhllldcrs, the ollli~.llilul 
of the ~..ilnlll:iny, which is absolute lind unt't l i ldi l i i l i l : l l ,  Io p;i)' lu'int'il~,ll ol 
and inlcrest tin the St't'uriiit 's in ~it't'iil'd~int'e wi th ihci r  lernls; 

( l )  affect the rr l i l i ive rights tie ,~4i,t'urii)'hlllders ;Ind crediliWS of Ihr 
Oonlt lany tither than holders of Senior L)¢llil or 
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( 3 )  prevent the Trustee or any Seeurityh~lder from exercising its 
availahle remedies upon a l)cfauh, subject to the rights ~f hohh'rs of Senior 
Debt to receive distributions otherwise payalfle to Secut'ityh.hlers. 

If the Company fails because of this Article to pay princil,tl tif . r  interest on 
a Security on tile due date, tile failure is still a lh'f.mlt. 

Sec t ion  11.10. Subordination May Not Be Impaired by Company. No 
right of any holder of Senior Debt to enforce the sulmrdinatinn of the indebted- 
nes,t evidenced by the Securities shall be impaired hy any act or f:filure to act by 
the Company or by its failure to comply with this Indenture. 

Sec t ion  11.11. Distribution or Notice to Representative. Whenever a 
distribution is to be made or a notice given to holders of Senior Debt, the 
distribution may be made and the notice given to their Representative. 

Sec t ion  11.12. Rights of Trustee and Paying Agent. The Trustee or 
Paying Agent may continue to make payments on the Securities until it receives 
notice of facts that would cause a payment of principal of or interest on the  
Securities to violate this Article. Only the (2.ompany, a Representative or a 
holder of an issue of Senior Debt that has no Representative may give the 
notice. 

The  Trustee in its individual or any other capacity may hold Senior Debt 
with the same fights it would have if it were not Trustee. Any Agent may dn the 
r~arne with like rights. 

ARTICLE 12 

MISCELLANEOUS 

Sec t ion  12.01. Trust Indenture Act Controls. Jf any provision Of this 
Indenture limits, qualifies, or ctmllicts with another provision whh'h isrequired 
to be included in this Indenture by the T1A, the required provision shall 
control. 

Sec t ion  o 9 1,..0... Notices. Any notice or communicali,m hv flit" Company or 
the Trustee to the other is duly given if in writing and dciivrrr~i in person or 
mailed by first-class mail to tl~e other's addrrss stawd in Srrti,m 12.10. "l'he 
Company or the Trustee by notice to the other may dcsi~n:.c ;xdditiot~.d or 
different addresses for subsequent notices or eommu,ficatio.s. 

Any notict, or conltnunicatitnl to a Sr~'xtritvhohh'r shall I." m.fih'd hy Iirst-cl.tss 
mail to his athh'css shown tnl lilt" rcgister krpl tw thc Rt't:,istr, w F.fihtrc to mail 
a notice or communication to a Serurityholdcr or any defect in it shall not all t.ct 
its sutllcienc)' with respect to otht'r Serurityhohlers. 

If a notice or comnlunication is maih.d in the manner provided above within 
the time prescrilwd, it is duly given, whether or not the :~tddrt's.,,a.e receives it. 

If the Comt~any mails a notice tw ctnnn'mtlic:~tion to Securityholders, it shall 
mail a copy to the Trustee and each Agent at the m~me time. 

All other noticvs or cmnmunications shall be in writing, 
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Sect ion 12.03. Communication by llolders with Other Holder.~. Y,~',,,r,. 
tyholders may communicate pursu:mt I, TIA § 312(h) with od,.r  ~,',,,,i- 
tyhoiders with respect m their rights under this lnch'mtzrc or the Sccurith'~. "i h,. 
Company, the Truslrt., the Registrar and anyone ,.I,~,. shall have Ill( I)r, nc., l i,,,, 
o f T I A  § 312(e). 

Sec t ion  12.04. Certificate and Opinion as to Conditions Preeed,.nt. 
Upon any request or application I:y Ihe Company t,, the Trustee to take .my 
action under this Indenture, the Company shall furnish to the Trustee: 

(a)  an Officers' Certificate staling that, in the opinion o£ the signers, .dl 
conditions precedent, if any, provided for in this Indemure relating t,, ,I,,. 
proposed action have l~'en complied with; and 

(2) an Opinion of Counsel sts ting that, in the opinion of such coun,,,-t. 
all such conditions precedent have been complied with. 

Sect ion  12.05. Jlatements Required in Certificate or Opinion. I'.., h 
certificate or ()pinion with respetl m compliance with a condition or t'ov~.~.,,~ 
provided for in this Indenture shall include: 

( I )  a statement that the perum making su,'h (,enificate or opini,m I..,, 
read such covenant or condition; 

(2) a brief statement as to the nature and ~-ope of the examinafi,,,~ ,,, 
investigation upon which the staterooms or Olfinions contained in ,,,,,h 
certificate or opinion are based; 

(3) a statement that, in the op;ni(,n of such ix-rson, he has mad,..,,, h 
examination or investigation .'~s is net'essary t,, t'nablc him to CXl,, . . . . , ,  
informed opinion as m whether or not such covt'n.mt or condition h:t,, I,-,., 
complied with; and 

(4) a statement as to whether or not, in the opinion of such [x-rs . , . . . ,  h 
condition or covenant has been complied with. 

Sect ion 12.06. Rules by Trustee and Agents. The Trustee may l,~.d.,. 
reasonable rules fi,r :r 'tio, hy or a mccting of Sct'urilyhohlcrs. "l']w R~.~,.cr.,, 
Paying Agt'nt or C.om't.rsh,,i Agt'nl l)):ly m:ikt" rt.:l~,mahle ruh~ ;lad n~'t ,','.1.,,,, 
able requirements for it.,, fullt'tioliS. 

Sect ion 12.07. Legal Holidays. A "I.eg.fl lh)liday" is a .qalurd.8~.., 
Sunday or a day on whidl h:mking insfilutions arl" a,)c rcquirt'd t() ])c' o),.II II i 
payment date is a l,cgal I h)liday at .I I)]at'r of ]).tymc'ut, paymt'nt re.iv In. m.,h' 
at I l l ; i t  l)l:we on Iht" n t ' x l  Stlt ' l 'et 'di l lg day Ihlit is litll il l.('gai I lo l id , ,y . . , . , I  ,,, 
interest shall at'c'rtr" fi,," the itltt'rvt't)il)~ Iwri , . i .  

S e c t i o n  12.08. No  Recourse Against Others. All l iabi l i ty dc~ ri l . . , l  ~,~ Ll,, 
Securities of .my dircl'tor, olli('t-r, t'mpIoyee or st~wkholder, as stwh. ,,I th," 
Conlpany is waivcd aml retcased. 

Sect ion 12.09. Duplicate Originals. The parties may sign :mv izttllllr', oJ 
copies of this Indenture. One signed copy is enough to prove this lmtt'murc" 
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Scctlon | 2. l 0. "Variable Provisions. 
"f)JJicer" means the President, any Vice-Presidem, the Treasurer, the Secre- 

lacy, any Assistant Treasurer or any Assistant Secretary of the C(mq)any. 
The Trustee initially al)Ix)inls Nali.nal Bank and Trust Cnml)an Y authenti- 

rating agent. 
The C(,nl),my i,mially aplxmUs the "]'rustcc Paying Agora, Rrgi:sIrar, and 

Conver.';inn Agent. 
The first certilicate pursuant m Scction 4.03 shall be i'~)r the lis('.'d year ending 

on , 19 
The reporting date for Section 7,06 is of each year. 

The first reporting date is 
The Trustee shall always have a combined capital and surplus of at least 

$ as set forth in its must recent published annual retx)rt of condition. 
In determining whether the Trustee has a c'ontlirting intert~.t :is defined in 

T I A  § 310(b)( 1 ), the following is excluded: Indenture dated as of January !, 
1979, between the C.mpany and Greater Bank and Trust C~mq)any, Trustee 
for the % SuLmrdinated Debentures Due 

Senior Debt d(~-s not include: 

(1) the debentures descriix'ct in the preceding paragrapti; 
(2) the Company's % Convertible Subordinated Notes Due 

, 1 9  ; and 
(3) lhe Comp.my's sul~rdinatcd guarantee of the % C,nverlible 

Subordin:ued l)et~cntures Due of Llniversal Over- 
seas Finance Corporation. 

The Securities are no! senior in right of p;tyment to the foregoing debt 
securities of ¢11e Con)pany. 

In Sections 10.03 .'rod 10.09, the "(~m~t,'d Prk'r" of the Common St~,'k is the 
last rei'x)rted sales t)rire of the Common SttK'k on the New York Sunk l'~xchangc 
--Cnnsolid:ued 'Tr:~ding. 

The Comp:my's address is: 
Llnivers;d l~;usincss C,~rp(~r:uiou 
i Commerce I'laza 
New York, NY 100q9 

The Truswr's address is: 
(;re;urr Bank aml Trust (:omp:my 
500 Wall S~n't.t 
New York, NY l('RII5 

Section 12.11. Goz,erning Law. TIn" laws .l" tin, St;ur L~I' shall 
g~wern this Indenture :rod the Set.uritirs. 
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SIGNATURES 
¢ 

m 

Dated: 

Attest: 

UNIVERSAL BUSINI:S,s CORPORATION 

By 
Vice President 

Assistant Secretary (SEAL) 

Dated: 

Attest: 

CREATER BANK AND TRUST COMPANY 

Trust Officer 

Assistant Secretary (SEAl.) 
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E X I t l B I T  A ...... 

(Face o/ Security) 

No. 

UNIVF.RSAI, BUSINESS C()RI'ORATI()N 

promises to pay to 
or registered assigns, the principal sum of 

% Convertible Subordinated Dclxnturc Due 
Interest Payment Dates: 

Rceonl Dates: 

Dated: 

Authtmticated: 
GREATER BANK AND TRUST 

COMPANY as Trustee 

$ 

I 

Dullar~ on 

UNIVERSAL BUSINF~SS 
CORPORATION 

By 
Authorized Officer 

OR 

NATIONAl, BANK AND TRUST 
COMPANY, as At,thenticating 
Agent 

By 

By 

By 
Amhorized Officer (SEA1.) 

( B,~,'k , l  S,', ' ,r it~,) 

UN IV ERS-\I. BUSIN 1,2SS C()R I'ORATIt)N 
% Camvertiblc Sul~u'diualcd l)chctuurr l)uc 

!. hlt, 'r, '. lt. L1nivrr.~d Bu.siness (~u'l~u'.ldou ("ComP.mv"},  a Drl : twarr 
cur]~ir:11ion, promia~, u~ pa.v interim, t u n  the l,'im'il~:11 amouul of t l l is St '~lr i lv ,ii 
the tale per annum showtl ;ll.mvc, '] 'hc ('ou1|1,111y v,.iH pay iUlVl-rSt se111iallnU.111v 
011 and of r;Ich ve;Ir. Interest on thr 
Securities wi l l  : iconic frum tlle most recem dale to whicl~ intrrcst has hccn isaid 
or, if no intcrvst has l~'rn paid, frum . Interest wit[ Ix" 
¢omput~l on fltc basis of a 360-day year of twelve 30-day muntht. 
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2. Method ~/Payme, t. The Company will pay in,crest on the Seuurifics 
(except defauhed interest) m the persons who are registered hohlers of ,";eruri- 
ties at the close of business nn Ihe ret.ord date for the nero interest paymem d. ,r  
even though Securities are ('am'clh'd after the rer,,'d dale and ,n or Iw{,,c ,h,. 
interest payment date. Iloidcrs must surrender Securities to a Paying Agcm to 
mliect Wine/pal payments. The Company will pay prine/pal and interest in 
money of the United States that at the time of paynwm is legal tender for 
payment of public and private debts. However. the Company may pay principal 
and interest by check payable in such money. It may mail an interest che~'k to a 
holder's reg/stcred address. 

3. Paying Agent, Regislrar, Conuersion AgenL Initially. Greater Bank and 
Trust Company ("Trustee"), 500 Wall Street, New York, NY 10015. will act 
as Paying Agent, Registrar and Conversion Agem. The  Company may change 
any Paying Agent, Registrar, Conversion Agent or co-registrar withom notice. 
The Company may act in any such ~pacity. 

4. Indenture. The Company issued the Securities under an Indenture dined 
as d ' ("Indenture") between the Comp:my 
and the Trustee. The terms of the Securities include those stated in tl~" 
Indenture and those made part of the Indenture by reference to the "l'rust 
Indenture Act of 1939 (15 U.S. Code §§ 77aaa-77bbbb) as in effect on flw date 
of the Indenture. The Scour/ties are subject to all such terms, and .',;ecuri- 
tyholders are referred to the Indenture and the Act for a statement of such 
terms. The Securities are unsecured general oblig:ttinns nf the Company limi,.d 
to $ in aggregate principal amount. 

5. Optional R,.d,'mpti, n. The Company may redeem all flee Seeurifi~.'s :it :my 
time or some of them from time to time at the following redemption privcs 
(expressed in percentages of principal amount), plus act'rued intezcst t,, th," 
redemption date: 
If redeemed during the 12-month period beginning 1, 

Yea___rr Percentage Yea.__~r Percentage 

6. Mandah,o" R,.d,.mpti... The Company wil l redeem $ Principal 
amount of ,";vvurith's ol| anci cm em'h 
thereafter through at a redempti.n price of 1011'!;, . f  
princ'ipal amount, t~lus accrued intcrrsl In the rcdcmpfi.n date. The C,mq,.my 
may reduce the principal amounl of Securities to be redeemed pursuant ~- this 
paragraph 6 by subtracting 100% of file princiixti amount (excluding pre- 
mium) of any Securities that ScruHtyhoiders have converted (other d~:m 
Securities converted after being calhM fi~r mandatory redempti.n), that flw 
Company has delivered m the Trustee fur cancellation or that tile Comp:utv has 
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rede~ed other than pursuant to this paragraph 6. The Company may so 

subtract the same Security only once. 
7. Additional Opti.nal Redemption. In addition to redemptions pursuant to 

paragraph 6, the Company may redeem not more than $ principal " 

amount of Securities on and on each 
thereafter throush at a redemption prit'r t)f 100% of 
principal amount, plus accrued interest to the redemption date. 

g. Notice of Redemption. Nutice of redcmptiun will bc maih-,I at least 30 
days but not more than 60 days before the redemption date tn each holder of 
S o ,  cities to be redeemed at his registered address. Securities in denominations 
larger than $1000 may be redeemed in part but only in whole multiples of 
$10130. On and after the redemption date interest ceases to accrue on Securities 
or portions of them called for redemption. 

9. Conver~on. A holder of a Security may convert it "into {2ommon Stock of 
the Company at any time before the close of business on . If 
the Security is called for redemption, the holder may convert it at any time 
before the close of business on the redemption date. The initial conversion price 
is $ per share, subject to adjustment in certain evenis. To determine the 
number of shares issuable upon conversion of a Security. divide ~hc principal 
amount to be converted by the conversion price in elTecl on the conversion date. 
On conversion no payment or adjustment for interest will he made. The 
Company will deliver a check for any fractional share.,, 

To convert a Security a holder must (1) complete and sign tile conversion 
notice on the back of the Security, (2) surrender the Security to ,5 Conversion 
Agent, (3) furnish appropriate endorsements and transfer documents it" re- 
quired by the R~is t rar  or Conversion Agent, and (4) pay .my transfer or 
similar tax if required. A holder may convert a portion of a ,~c¢'urity if the 
portion is $1000 or a whole muhiplc of $I000. 

The conversion price will be  adjusted f .r  dividends or distributions on 
Common Stock payable in Company stock; subdivisions, c.ombi,~.,itms or cer- 
tain reclassifications of C~m~mon Stu~'k; distriht, tions to all h~fldt'rs o{ Common 
Stock of certain rights to purchase Comm,m St~'k at less ~han the t"urrcnt 
market price at the time; distributions to such h,ldcrs of asscls ,,1' dt.i~t scc~,rittcs 
of the Company or certain rights to purchase securities t~[" tile Company 
(excluding cash dividends or distrihutio,s from current o,. z-t.~;fim.d earnings). 
However, no adjustment need be nlat/e if Sccurit,vholdcrs m:Lv I,.Irdcipate in the 
tranutction or ill  t ' t ' r l i t i l l  other cag's. The Cooqx:Uxy leon1 time It) time llliI¥ 
voluntacily rt ' tlx|t 'c the" t'tHIversion IH'it'e for ix t~t'l'io(t t)f time. 

If the Comp.my is a p:trty to a t'utxstt[itlatiuIt ol" IIDcl'gt'r Or ,| [l'.|ltsfcr or  ]C,t,~t" 
of all or subst~mtially all of its :tssets, tide right to converl ;t Security into 
Common Stock may be changed into ;| right to ctmvcrt it into sccurities, cash or 
other assets of the Company or another. 

10. Su&,'di,at,m. The Securities :~re suLa,'dinatcd to Senior 1)ebt, which is 
any Debt of the Compan T except sulmrdinated Debt spccitict[ in the Imienture 
and Debt that by its terms is not senior in right of payment to the Securities. A 
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Debt is any indebtedness for borrowed money or any guarantee of such 
indebtedness. To the extent provided in the Indenture, Senior Debt must be 
paid before the Securities may be paid. The Company agrees, and each 
SecurityhoJder by accepting a Security agrees, to the subordination and autho. 
/'izes the Trustee to give it effect. 

11. Denominations, Transfer, Exchange. The Securities are in registered 
form without coupons in denominations of $1000 and whole multiples of $1000. 
The transfer of Securities may be registered and Securities may be exchanged as 
provided in the Indenture. The Registrar may require a holder, among other 
things, to furnish appropriate endorsements and transfer documents and to pay 
any taxes and fees required by law or permitted by the Indenture. The 
Registrar need not exchange or register the transfer of any Security or portion 
of a Security selected for redemption..Mso, it need not exchange or register the 
transfer of any Securities for a period of 15 days before a selection of Securities 
to be redeemed. 

12. Persons Deemed Owners. The registered holder of a Security may be 
treated as its owner for all purposes. 

13. Amendments and Waivers. Subject to certain exceptions, the Indenture 
or the Securities may be amended with the consent of the hotders of at least 
66~% in principal amount of the Securities, and any existing default may be 
waived with the consent of the holders of a majority in principal amount of the 
Securities. Without the consent of any Securityholder, ~e  Indenture or the 
Securities may be amended to cure any ambiguity, defect or inconsistency, to 
provide for assumption of Company obligations to Securityholders or to make 
any change that does not adversely affect the rights of any Securityholder. 

! 4. Defaults and Remedies." .an Event of Default is: default for 30 days in 
payment of interest on the Securities; default in payment of principal on them; 

• failure by the Company for 60 days after notice to it to comply with any of its 
other agreements in the Indenture or the Securities; and certain events of 
bankruptcy or insolvency. If an Event of Default occurs and is continuing, the 
Trustee or the holders of at least 25 % in principal amount of the Securities may 
declare all the Securities to be due and payable immediately. Securityholders 
may not enforce the indenture or the Securities except as provided in the 
Indenture. The Trustee may require indemnity satisfactory to it before it 
enforces the Indenture or the Securities. Subject to certain limitations, holders of 
a majority in principal amount of the Securities may direct the Trustee in its 
exercise of any trust or power. The Trustee may withhold from Securityholders 
notice of any continuing default (except a default in payment of prindpal or 
interest) if it determines that withholding notice is in their interests. The 
Company must furnish an annual compliance certificate to the Trustee. 

15. Trustee Dealings with Company.-"G~eater Bank and Trust Company, 
the Trustee under the Indenture, in its individual or any other capacity, may 
make Ioan~ to, accept deposits from, and perform .services for the Company or 
its Affiliates, and may otherwise deal with the Company or its Affiliates, as if it 
were not Trustee. 
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16. No Recourse Against Others. A director, officer, employee or stockhold~ 
as such, Of the Company shall not have any liability for any obligations of the 
Company under the Securities or the Indenture or for any daim based on, in 
respect of or by reason of such obligations or their creation. Each Securityhoidcr 
by accepting a Security waives and releases all such liability. The waiver and 
release are part of the consideration for the issue of the Securities. 

17. Authentication. This Security shall not be valid until authenticated by 
the manual signature of the Trustee or an authenticating agent. 

18. Abbreviations. Customary abbreviations may be used in the name of a 
Securityholder or an assignee, such as: TEN COM (= tenants in common), 
TEN ENT (~, tenants by the entireties), .JT TEN (==.joint tenants with right 
of survivorship and not as tenants in common), CUST (=  Custodian), and 
U / G / M / A  (=, Uniform Gifts to Minors Act). 

The  Company  will furn ish  to any Secur i tyholder  upon  wri t ten 
request and without  charge a copy of  the Indenture ,  which has in it 
the text o f  this Securi ty in larger  type. Requests  may be made  to: 
Secretary, Universa l  Business Corporat ion,  1 Commerce  Plaza, New 
York, NY 10099. 
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ASSIGNMENT FORM 

To assign this Security, fill in the 
form below: 

I or we assign and transfer this 
Security to 

(Insert assignee's soc. sec. or 
mx I.D. no.) 

(Print  or type assignee's name, 
address and zip code) 
and ir/'evocably appoint 

agent 
to transfer this Security on the books 
of the Company. The agent may sub- 
stitute another to act for him. 

CONVERSION NOTICE 

To convert this Security into Com- 
mon Stock of the Company, check the 
box: 

L___A 

To convert only pan of this Security, 
state the amount: ..... 

$ 

If you want the stock certificate made 
out in another person's name, fill in 
the form below: 

(insert other person's soc. set_ 
or tax I.D. no. ) 

(Print or type other person's name, 
address and zip code) 

Date:. Your Signature: 

(Sign exactly as your name appears on the other side of this Security) 
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NOTES ON SIMPLIFIED INDENTURE 
General 

1. T~me Periods and Percentages. The various time periods and percentages 
appearing in the Model Simplified Indenture, to the extent not prescribed by 
the TIA, should I~ reviewed by prospective users of the Model Simplified 
]ndenlure in light ef the ¢xmflicfing interests of the particul:w p.'u'ti,~. Certain of 
these periods and proportions axe the subject of speciiic expl.m.~tion in these 
notes (e.g., note 5 to Secfinn 6.01 ). U.-,ers may alter any of these figures, but it 
should be noted that there do exist interrelationships among ~m~e periods or 
percentages (appearing in different sections of the Model Simplilied Indenture) 
which are deliberate and should be considered in the aheration. For users' 
convenience, there is set forth below a list of the Se~ions containing time 
periods and percentages not prescribed by the TIA: 

# 

See. 2.12 Sec. 7.08 (4th ¶) 
3.01 (last ¶) 8.01 ( ! ) 
3.02 g.01 (2) 
3.03 (Ist ¶)  8.03 (2rid ¶) 
4.02 9.02 ( I st ¶ ) 
4.03 10.07 ( I st ¶ ) 
6.01 (1) 10.09 
6.01 (2) I0.I0 (lst ¶) 
6.01 (5) 10.10 (2rid ¶)  
6.01 (last ¶) 10.13 (Ist ¶) 
6.02 " • 10.13 (2nd ¶) 
6.04 10.14 
6.06 (2) 11.04 (2) 
6.06 (4) 11.04 (b) 
6.06 (5) 1 l.OS 
7.06 12.10 " 
7.08 (3rd ¶ ) 

Security ¶¶ I, 5, 6, 7, 8, 9, 1 I, 13, 14 

Introductory Paragraphs 

1. Definitions. The terms "Company," "Trustee" anti "St'rurities" are de- 
tilted in these paragraphs and further delined in Sertion 1.01. The definitions of 
those terms in S¢~ion 1.01 build on the definitions in the imr~tuetor T Para- 
graphs so that users need not rqx'at the C.omp:my's and "l'rustee's names and 
the title of the issue a stvond time in Section 1.01. 

Section 1.0!  

1. A~liatc'. Ahhough this definition is set forth in Rule 0-2 under the TIA 
and would therrfiwe be ineorlxwated by virtue of Section 1.03, it is used 
sufficiently in the Model Sintplilk'd Indenture to warrant its appearanre here. 
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The meanin= of the word.~ "amtroi." "controlling," and "controlled" arc. 
however, derivcd hy inc~.'ix~ration fr .m TIA Rttic 0-2. 

i &  r " | 1  7. Agent, The terms R_gtstrar, "Payin E Agent" and "Conversi.n A~,.m" 
ar t  defined, and the term "rn-r~,istrar" is given rnntent, in Sectinn 2.03. The 
duties of the~ agents are set forth in U.C.CI. Sections 8-401, 8-4()2, 8-.111 ~, 
8-404 and 8-406. There is no comparable definition in the ABF MtNIrl 
Indentures. 

3. Ba~rd of Directors. This definition is essentinlly the same as the one in the 
ABF Model Indentures. By an "authorized" board committee, it is intendcd n, 
carry forward the ABF Indenture Commentaries' requirement (at 36) ~ 
compliance with applicable state law. 

4. Company. Succession to the "Company," and successive suecessinnx, ix 
provided for in Article 5 and ~etlion 10.15. E, ach succe~ive "Cutup.any" under 
Article 5 becomes an obligor on the Securities fur payment and an obligor ,n  the 
Indenture for other performance (although another "Company" may law.mr 
obligor under Article iO---Conversion). In addition, while "Comic:my'" is 
deliberately broad enough to encompass non-corlxwate issuers, non-c*~rl~,,'.,r 
users will find the blodcl Simplified Indenture adaptable, but not yet ad;tpwd, 
to their needs. 

5. Default. This definition is not contained in the ABF Mc~lel Indt'lllttrc',,. h 
refers to an Event d Default as detined in Section 6.01, and also in,'lt,h.s .m 
event which would bet'nme an Event of Default after notice or pass:lgr ,31 tin,.  

6. Officers" C~'rt~]icat,'. By reference to Se~'titm 12.10, it is imendt'd th.lt 
flexibility be all'orded to users to expand the list cDf persons who qu.dil~ .i,, 
officers. (Sectiml 12.10 is used as a relx~situry for other variatiens in iht" tcxl. in 
order to avoid changes, fill-ins and re-numberings to the greatest extcm iN,~s*- 
ble.) There is no provision in the Model Simpliiied Indenture for ;m t'ngiJ,'~'r, 
accountant or other expert to give a certificate, as there is in the ABF .~h,,h-I 
Indentures, sinct" stwh a l~rovisi~m :wvompanies negotiated covenants (whi~h . ,e 
not included in tile lkl~tel Siml)lilicd Indenture). 

7. Princi/~aL The use of the term "principal" in the .Modt.I Siml,lil,'d 
Indenture tt) int'lude thc "l~rcmittm. if any" is intended to avoid thc rrl~t'ttt,m ,d 
that phrase in many ~parate l)rovisions of the lndcnture. "'Prinril~al," ,~t.~t,i.t~ 
ahme, is pr(q~'r in :time)st ~il t',mt.xts (e.g., there is an immrdi:m. I".ve,~ ,I 
Dehluh ttndt'r t'l;|u.~" (2) t)t" Sc't'tion 0.01 if lilt" (:~mq~any h~ils tt~ l~.~v " l " " " t  
pal" when due), and the twt'nlium iS spta'ilirally cxt'h|dcd in thosc I~t, ,, ~,s,,,~, 
(e.g., paragraph 6 , f  tl, '  f~wm of Security) where rt.quired. ~Vhilt" rc~,,rl tl|.tv 
always be h.'~d tu the reference to "context" in the intrtxlut'tot'y clause td 5~.t.tlolt 
1.04, it is hol~'d that each use of the term "print'tirol'" has been te,~tett .ig.lin.~t the 

foregoing. 
8. SEC. The ABF l~h~lcl Indentures define "C~m~missinn" m nlr;tll tilt' .~!'(: 

and any sttt't'rs.~w agrnt'y "tx'rfiwming the duties now assigned tn Ithe Sl".t'l 
under the Trust hldcmure Act°" i.e., under "the "l'rust Indenture Act of I'~ ~q. 
as in t'orrr at the date as of which this [indenturel w:ts executed." Whih" ihc 
$ECI ct~uid by statute be run.~olidated or rhanged into ramie new or tlillt'~'r~t 
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agency,jusi as the TIA i:ould he comlfincd into or reld:lced by Icgisl;iti~m such as 
the prot'xisetl Federal Securities C~ale, the g.|caicl Simplilicd Indenture does not 
deal with those Falssibilities. 

9. See,rilws. The generic term "Securities" is used u3 that the Mtaiel 
Simplified Indenture i';lll I~ utilized with rt'slwri ill unsec.ured di.hl instruments- 

o f  wb.atever furmai apllcilation (notes, delmntures, i't-rtilir:ttt's, t;t,..), i lowever, 
the i l a l e l  Simlllified Indenture is a child-end indenture and i'lmtemplates a 
single series of debt instruments, in a specilic aggrcg:tte ntaximum principal 
amount; it does not provide for muhiple series or issues. 

10. Subsidiary. Since the term "subsidiary" may be used in different con- 
texts with different definitional ctmtent, and since those ctmtexts frequently 
involve negotiated provisions, definition of the term has been omitted from this 
Section. 

11. Trust Offwer. While senior officers of the Trustee will rarely if ever (at 
least in large metropolitan banks) act under the Indenture. it could be highly 
embarrassing if any eft them sought to act and was pret'luded l'r,mt doing so. In 
non-urban banks, senior olficers may, in fact, :tdminister corlmr:tte trust mat- 
tet"s. 

Section 1.03 

I. [ncr,rp~lralio,i by Reference. In Trust Indenture Act Rt, h.ase No. 39-605 
(Jan. 8, 1981 ), 21 SEC. Dtwkct 1244, the SE(: called favor:rids, attention m the 
technique of incorl'~iration of TIA provisions hy rcf,'rrnre utilizt.d in the Mtalel 
Simplitied Indenture. The k'gal hafts for im' ,q~ration by reference may tie 
summarized as follows: (i) the terms nf a publicly-traded dcht scrurity im'ludc 
tho.q' marie p:tvt of tlw scruriiy by refcrcncc to an indenture or t .  a statute ~,r 
rule, U.C.C. Section 8-202(I);  (if) a qualified i,ulcnturc may rtmtaiu .my 
provision that does not t.cmtravene a "1"I A provision. 'l'l A .";el.lion 318 (b). and 
(iii) a prl~vi~ion for incorl~,ration by rcfcrciwe d~,es noI c, ulrai.cne" any TIA 
provision. (klost indentures, like the ,XBF Nhilit.I Indcnturt.s S¢'t'tion 1(11(23. 
inc~lrporate by refcrenre sevcral dclinititms frmu the TIA .rod the Securities" 
Act.) q'ilt: dr;filing ctmmlittt'e ret'ci,.'ed a suggesiitm tii;u the fi,l(,,wing language 
lie added at the end of the first par:lgrai~h t)f Sl'l'tioll 1.03 [)y tilt)s," wht) t'hta)sc It) 
do ~i l :  

Whenever tiffs Indenture incortxw:ttcs by rt'(crcnt'r :l iw~wisitm in "I'IA 
St't'tioilS 31tl-318(a) txmtaining the stalctttelll "tile iltdCtttttre to IR" qti;ili- 
lit'd'" fl,llowtai hy tilt, wtwtis "'sit;ill" or "'may." ill III1"11 fldlowcd ~lliit 
always inmwdiatcly ) hy tht" wotds "rt'tltdVc. .... pc.vials"" .t- "t'tmt:iin.'" c,tt'h 
such prtwision, inrluding related dctinititms and rulcs of t'ottstrtlt'tioii, is 
hereby :ldolucd ;is :t provisi,m of this hldcntul"e. 

2. lnl'or/slrah'd Lau, al ld Rlih's. The T I A  dclht i t ion in Nl-t.tiiltI 1.OI lixol, tile 
ineorl~llr;itelt TIA IO lilt" St~illilllry text in cffect oil the dale I~lrrie hy the 
Indeiltuce. The ¢fi'el't is intcndcd to b¢ the l i t t le  i l l  hmg-fm'nl rel iel i l ion, in 
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conventional indentures, of provisions permizted or required by TIA Sections 
3|0-318. As to the possibility of change in definitional content of certain 
indenture terms via rule-making under the TIA, see TIA Section }Or)to): no 
such rule may affect the interpretation of an indenture previously qualilied. 

Section 1 .04  

1. GA.4P. Clause (2) contemplates generally accepted accounting prindplc~ 
as they exist at the time an aceouming term is being construed. If an issuer is 
concerned that negotiated financial covenants (which must be added to the 
Model Simplified Indenture, if desired) have been structured on the basis of 
currently accepted accounting principles and that a future thange in accounting 
principles may make those covenants too resm.'ctive, douse (2) can be changed 
to lock onto accounting principles generally accepted at the date of the inden- 
ture. See Fogelson, T&. Impact o/ CJ~angcs in Accountin¢ Principles on Rest , , .  
live Co~enants in Credi! Agreements and Int/~?llures, 33 Bus. Law 769 ( 1978 ). 
Of course, that would impose upon the issuer the increasingly onerous obliga- 
tion to restate subsequent years' finanda| statements, solely for indenmr,. 
covenant purposes, on the basis of accounting principles no longer otherwis,- 
applied. 

2. And/Or. Clause (3) eliminates the need for such awkward locutions ,,~ 
"and/or" and "A or B or both." See Bankruptcy Ach I1 U.S.C.A. § 102(5) 

3. Successi~ Successors, Occurrences," etc. Clause (5) is intended m un(h.,- 
score the intended application and re.application of detinifinnal provisi.ns like 
"Company" and "Trustee" in Section 1.01, and operating provisions like 
Sections .5.01 and 10.06, to successive obligors, fiduciaries, mergers, co,ver~i,,,, 
adjustmcms, etc. 

Section 2.01 
I. The Fnrrn ofSe('urity. Th.e approach of the Slodel Simplified Indcnmz:," i~ 

to utilize dm fl,'m of Security (attached as I:.xhibit A) as tlle place, and {lu" ,,,,h 
place, whcr~ several ()f the substantive provisions of ~t~e Indenture .q,l,~':m I'h," 
first sente,|ce of this Section is intended to effcctume that .q~proarh and ~,, m.,l.,- 
clear that those provisions, ahhm,gh appearing only in du' form of Security. arc 
part of tl,e h,demure. 

2. ~brmat ,~lh+" S,','urit~,. The phr.l~ "substa|lliallv in the f, rm of l:.x),tl,,t 
A," aplwaring in the {irst sentence -f this Secti,,. is intended to alh,~ h,, 
dlanges in format in the ph}'sicai St-ruritics, whethcr printed or littu,gr.q,l,cd ,', 
typed and wheHler or not framed in steel-engraved l,mh'rs. The ptir:~se is .,I,,, 
intended to allow for corrections in the definitive Securities of errors i, ,,, 
omissioas from Exhibit A. 
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Sect ion 2 .02 

I. Execution of Securities. The signatures of two Company Officers are 
required in order to c~)mply with certain stock exchange requirements fiDr= 
listing. See NYSF. (h,. Manual at A-214.5. It is understood that flw signature . f  
an Olli('er attesting m the (~,npany's .,a-al is ~)ne (ff the tw. ;,'m.pt:d~le for this 
purpose. Manual signatur.~ are, of a)urse, satisfactory. 

2. Continuing Validity. The .~mmd paragraph of this Sm.ticm embodies a 
requirement, and uses the language, of the NYSE Co. Manual (at A-214.5). It 
is recognized that individual Securities bearing proper signatures may be invalid 
[or reasons wholly unrelated to the signature requirement. . : 

3. Certificate of Authentication. What was formerly a certificate by t h e  
' trustee is, as can be seen on Exhibit A, to be a signature (like that of a stock 
transfer agent) evidencing authentication. 

4. Purpose and Effect o/Authentication. The ABF Indenture Commentaries 
(at 141) express the pr inc ipa l  purposes of authentication as the following: 
identification of the Security with the Indenture; prevention of an over-issue; 
and safeguarding against counterfeiting. As to the effect of authentication, set 
U.C.C. Section 8-208. 

5. Authenticating Agent. While authentication is a principal responsibility of 
the Trustee, the capacity to apFx~int authenticating agents is preserved in the 
last paragraph of this Section if the Trustee chtmses to use it, and :tuthentication 
by an agent is treated as equivalent to authentication by the Truslee. 

Sect ion  2.03 

i. One Registrar Only. Ahhough an issuer can have more than ~)ne paying 
agent or conversion agent, only one definitive register of the nantes and ad- 
dresses of Securityh~dder's can be maintained, and that is done h,v the registrar. 
T h u s  the distinction between one registrar and one or nmre ro-re!zistrars. 

2. Exchange Requin'm,'nts., For Securities to be listed on tiie New York 
Stock Exchange, the Exchange still maintains the requirement ft~r location of an 
nit'ice of the paying agent i,a ,\Ianhattan. So,, NV~E Co. ~[.ttltt,ll .:it A-4. 

Sect ion 2 .05 

1. Pcrs, ns D,'cm,',l Owm'rs. The cost.mar 3' pn,vision perntitfing the C.,m- 
pany and the Trustre tt) r~'t~nize the registered holdrr , f  ;t .Security as the 
owner fi)r all purt~ses is fi~und in I)aragr:tl,ll 12 t,f the fiwtn , I  .~ecurity. The 
i~wtion ~ff the ( ' t l s ton t i i l 'V  prm'isim~ which disn'~.wds notict" to the" ct,,ltr:.lrv is 
omitted from p;tragraph 12. As nowd it) the ABF Indenture {:,mmentaries {at 
191 ), the customary p,'ovision "'m;ty'" exceed dlc bmmdarics of I.I.C.C.. Scctions 
8-403 and 8-404. Some dn~fismen may clumse m leave out paragr.'q~h 12 on the 
t h ¢ ~ '  that U.C.C. Section 8-207( I ) ah'cady covers the point. 
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Section 2.06 

1. Rules fi~r 7"ransjer and Exchange. Scctim~ 12.06 cram'initiates that the 
Registrar may make reasonable rules and .set rt.amnable requirements for its 
functions. Compliance with such reasonable requirements is prc.wribed in this 
Section as a condition to registration of transfer or exchange. 

2. Transfer Fees. The last sentence of this Section is not intended to encour- 
age the practice of charging fees to Securityhohiers but rather to protect issuers 
in the went that agency charges do lg'come subslami:d. For Scrurilies listed on 
the New York Stock Exchange, the Exchange forbids an), such fee to be charged 
to Securityholders. See NYSE Co. Manual at A-81. 

Section 2.07 
1. Mulilated Securities. The  language "lost, destroyed or wrongfully taken" 

is the language of U.C.C. Section 8-405, and a suflh'iem mutih.icm is treated as 
a destruction for U.C.C. purposes. 

2. Maturcd , r  Maturin.¢ Sccuriti°'s. The I.mguage of the AB|: Nh~id Indcn- 
lures, permitting payment of a matured or maturing Security (rather than 
issuance of a new Set'urity which is then prcsemed for payment), has Iwrn 
omitted on tile assumptim~ that such one-step lmymem wot,hl follow in any 
event. 

3. Repla,'emc,t Securities. The ABF Indenture (hmmwmarics txlinl .ut  ( i ,  
184-85) that the Indenture canto, discharge the cd~ligation relwC'semcd by ;, h,.,,t 
or stolen Security that comes into the hands of a lama I~de Imrrhascr. Therefore 
the last sentence of this Section provides tl~;~t II~c Imal td~ligations ~f tilt" 
Company are increa..a'd hy ~he issu:mbe of replarcnwnt Set'urifies. As a practical 
matter, surh im'rea~" is ~ffsct el|her hv the d~'swurti,m or um.nf,,rrt-alfility of I1," 
lost or stolen Security ,~r by the indemnity ftwnishcd for tht. issuam'e ,,t" Ihc 
substituted Security. 

S e c t i o n s  2 .08 /2 .09  
I. Rc/,lao'd A'c,'uriti,'s. "ilw intern of the ~-rond par'lgraldl of dlis Scrtion is 

t[) allow i| .¢h'Ic'rmiltiltiotl, ill any time, of lht' Set'urilic~ lhc'1~ dt'ellR'd to bc 

outstanding. A'c¢. note 3 to Sc~'tion 2.07. 
2. C.m,crt,'d 3;'curitic~. "l'hcrr is mJ Sl~'cilication in dwsc Set:tions dl.n 

converted Securities are no hmgrr outst:mding, both because Ill/it ([(g~ ;IplW:ll" IO 
be self-evident and In-cause (i) l~aragralfll '~ of the fi~,rln i~f Security requires 
surrender of each Security tt~ a C, mversion Agt.slt ill order to ell'oct ('~llVCl.'sit)ll, 
(it) Set'litm 2.11 requires the (~mvershm Agcm to forward sm'h Securities to 
the Trustee and further rt'quircs" tile Trustee to cancel such Scl'uritics, and (iii) 
this Section slwrilies Ihat cam'elh'd Securities are no! outstanding. 

3. Sccur~ti~'s Callcd~Jr Rcd,.mpti, n. The only Sc~'urities whirh will cease to 
be outstanding on a rt'dcmlnion date if tile Paying Agent h.|s rcreived funds 
sufficient It, pay ft, 'at ;u'e th,se Sct'uritics whidl are "payalflc. ~m that date," i.e., 
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those Securities as to which notice of redemption has been properly given...gee 
Section 3.04. 

4. Securities C,  nsid,'r,'d Paid. Note 2 to Section 4.01 apldies I,, this S~'tinn. 
S. Securities ih'ld by the Company or an AJfilint,,. According tn II,. ABF 

Indenture Commentari¢~ (at 42),  it is the more usual practice to in,-lude as 
outstanding tl ,n¢ Sccuritics whidt are uwncd by the Comp:my and its Alliliates 
except for purpo.~_-s of giving consents, waivers, etc., but it is possible to exclude 
such Securities from the category of those outstanding. 

Section 2.10 " "  

1. Temporary Securities. Use of temporary forms of the Securities until a 
definitive ['orm is available has become relatively less frequent in roe'cut years. 
The recent promulgation by the SEC of Rule 41.5 under the Securities Act could 
revive the necessity to use temporary forms upon initial issuance of Securities. 

Sec t ion  2.11 

1. Destruction of Securities. The Model Simplified Indenture. like the ABF 
Model Indentures, does not direct the Trustee to destroy securities surrendered 
to it. Destruction or other disposition of cant.'clled securities should be nmde the 
subject of a standing instruction from the Company to the Truswe. raking into 
account applicable document retention requiremet,ts." 

Sec t ion  2.12 

1. Payees of D, fault,'d Interest. If defaulted interest is paid to Sccurityhoiders 
as of a special record date, as provided in this Section, the rights of Iwr'~,ns who 
were registered holders of the Securities on the regular record date are specifi- 
call), overridden. 

Sec t ion  3 .01 

I. Spccificalbm I, th,. 7"TT~sh.e. Si,we redemption may be effectt'd under the 
mandatury, optional or "additional optional" provisions of the hwm of Set-urity, 
speciliration to the Trustee (in the required notit'c) alqw:trs .q~lwt)|wiatt'. The. 
ABF Nh~h.l lndrntur~ have no .~uch requirement. S,.c als, note i to Section 
3.{13. 

Sec t ion  3.02 

I. M,'th,d o/Scl,.¢'tion. The requirement of sclection either on :t lWO rata 
basis or by lot h:ls I~:cn in~rted into the Mt~[ei Simplified lm[enturr not so 
much to avoid unnet'essary di.~'retion vt'strd in the Trustee as to accord both 
with tire requirements of the prim-ipal sttwk exchanges (s,'e NYSi'; (:o. Manual 
at A-177) :rod with lhe prm'~ices gencrally t'tdh~wed hy imh'nturr trustr~. "the 
ABF M~xlcl hulrnturr's preserilw such "method as (the "l'rustce) shall demn 
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fair and appropriate," The drafting c~mlmittee r~'cived a s,ggc.'stion that the 
first sentence of this Section be changed to read as fidlows: 

If less than all the ,Securities are to be redeemed, the Trustee shall sele~'t 
the Securities to be redeemed by a methmi that complies with the require- 
ments of any stock exchange on which the Securities are listed and that the 
Trustee considers fair and appropriate. 

2. lime of Selection. The ABF Model Indentures provide for selection of 
Securities to be redeemed not more than 60 days prior to tile redemption date. 
The Model Simplified Indenture, in specifying the methods of selection, adopts 
the approach of the ABF blodel Imlcmures but prescribes a pericai of not more 
than 75 days since the notice of redemption may be given as early as 60 days 
before the redemption date. 

3. Notice to the Company. The ABF Mcaicl Indentures al.~) provide for a 
notice by the Trustee to the Company with respet-t to the Set'urities selected fiw 
redemption. The Model Simplified Indenture omits such a requirement sinrc" 
the Company can always make inquiry of the Trustee if it cares to do so. 

Section 3.0J " 

1. Specificati, n to the Securityhtdders. While certain holders, particularly 
institutions, have expressed an interest in knowing fiw tiwir .wn  purla~,~c~, 
whether redemption is being made pursuam to the mand:mwy, option:fl or 
"additional optional" provisions of tile fiwm of Security, the gIodcl Simplilic'd 
Indenture (like the ABF Model Indentures) dt~.s not r'eqoire that such inf, w- 
marion be included amcmg the statements in the redemption notice to Securi- 
tyholders. 

2. No/w," by 3l,lil. This Section is tile lirst of several whit.h pr~cribe nofi,'r 
by mail directly by Scc,Jritytloldcrs, without a parallel rcquircmcnt of pubiit'a- 
tion. Comp:lring tile two metluals, direct m:fii notice is no,re likely m re:wh .~ 
greater numlwr c,f St.curityh~hh.rs. ()f com.'se the Comp.my may. in any c'as~.. 
also puhlish the n,ticc, and t'ertain stock c'xt'h;lnge [~dic.ics rt'qt,ire it to do s~, i ,  
the case of partial redemption of ~.curitit.-s. ?;,',. NYSE t ' .o.M.muai at A-17 ~, 

S e c t i o n  3.04 

1. ]t~ter,.st a~t,'r th,' l~c,A'ml, ti, m l)at,'. Paragraph 8 of Ihe fl,rm of Securilv 
spccil~t"$ that itlterrst ce;tses to :|ct.rxle after the redetnption date on Secu,'im's 
called for redemption. 

Section 3.05 

I. Funds l~'p,sit, 'd f ,  r Rcdempt i ,  n. 1"he requirement of del~.~it of mom'vs 
'°~ufl'wient" to p-ly ihe rt.deml)tim~ price plus accrued interest is intended m 
import a requiremrnt that on the rrdrmption date the Paying Agent Iw in 
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possession of funds then available (i.e., funds cleared for its use) to pay for 
rtdemptitm and act:rued interest. 

Section 4.0I 

I. Pr .mhe to /'ay. The McMel Sintldilird ludt'nturc dcfrrn tu traditit,u in 
including in this Sere|on a promise to pay that duplicates the promise to e:u-h 
Sct~ritylmider al)lX.ariug in the form of St'rurity. Inclusitm , f  this .~par:tte 
promise running to the Trustee arose out of the pre-TIA need to give standing 
to the T r u s t ~  to enfodce payment on behalf of the Seeurityhohh.~..,~e note i to 
So:|inn 6.08.  

2, Payments Deemed In be Made. By depositing with the Paying Agent a 
sum sufficient for the purpose (set" note 1 to Set'uon 3.05), the C, ompany is 
considered to have hunored its obligation to p;ty principal and interest on the 
Securities, and those Securities ce-tse to be outstandiug. "I71is Section makes 
clear that the Company must de|~sit an amount sutIicient to Itay all principal 
and interest due on thc particular date, not (for example) iust enough to p a y  
principal and interest on Setaarities called for redemption if other amounts are 
due on the same date. As set forth in Sect|tin 2.04. each PayiuK Agent agrt~--t to 
be a trustee in restx't-t of all amounts so delxtsited. 

3. Interest on Overdm. Payments. While indentures gent'r.'dly provide that 
interest on overdue principal (;md overdue interest, if lawful) will be |'anti)uteri 
at the pre-default rate, some users may t'tmsidt'r this suhi t ' t ' t  It1 he a matter for 
negotiatitm, if used, a pena[ty r:tte may better be placed in thc hldenture rather 
than in the form of Serurity. 

Section 4.02 

1. Rclmrts by Cm,pa ,  3, lu 7"ruslre uml Src, r#~'h,dd,'r~:. T.IA Section 
314(a ) (1 )  requires the Comp:tny to [lle its Ext'hange :\t't rrpor~s with the 
Trustee, but neither the ,";EC n . r  the .~tock t, xchanges vet||tire the Conqxmy to 
send Ext.hanKe Act rct~rts or pcrit~[ic shart'h.lder rct~rts I~ debtholdcrs. It is 
rare h,r h~dcmurcs t,, require the C,mlp;my to ,~cnd annu,d ,,r quarterly relmrts 
to debthulders, either geuerally or ttlxm request, ,ind thr hh,del Simldilwd 
Indcuture dtws not dtl ml, In 1q77 the Si'~C t't.t'eivt,d :1 rt't't,uttnendation that ;ill 
Cotnlllitl~ ,, rr|~u'ts ntitde iivail.dde to stcWklltdt[c1"s bc till|tit..tv.tilable its well tu 
del~tht)ldt.rs who request tier.Ill. £ . r  | louse (:¢mtnt. on hltt.t.state lind |:111-t-ign 
(:otnnlt'rt't., q~til (:oltg., l st st..sx., Rt.|xu't td" the. ,~,dvisttrv (:onlltl. oil (:tlt'l~Watt. 
|)ist'htstivc lu the Sct'. ;1lid I:,xt'h. (~.t|lttltl'll. ((:ollu11, I' |iut q5-29), .11 g5~3 
( 1977 ) .  

Section 4.03 

I. Rrasmt for {:.m/,litttwr (:rrtifirtttr. The ;d~sence uf lin:mcial t'twrnants 
may obviate the r:uitmale fi~r an annu,d compliance certilicate, :uld .~tme 
indentures nluit the requirement in such rireunlst:lnces. 
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2. Contents r,/C.m/dmnce Certificate. If the annual I.~rtiliciation includes 
reference in a Dcfauh that occurred during the last fi~nl year, it must also 
describe the status of the Dcfauh (i.e., continuing, cured or w;livcd) at the lillle 
of certification. The Model Simplified Indenture, however, like the ABF Model 
Indentures, does not require the inclusion in such certificate , f  the four recitals 
that derive from TIA Section 314(e) and are listed in Section 12.05. C/. SEC 
TIA Manual at 101. 

3. Compliance Report from Auditors. If complicated financial covenants are 
added to the Model Simplified Indenture, users may. consider the addition of a 
requirement that the Company file with the Trustee an annual compliance 
report prepared by the C=~mpnny's auditors. 3"ce ALl, Federal Securities Code 
;t t310(d)(3)  (1980). For the form of such reports, see American Institute of 
Certified Public Accountants, Special Reports, Statement on Auditing Stan- 
dards No. 14 (1976)at  pnrngrnphs 18-19. 

Artic le  4 Further Covenants 
I. Techniques/or Addition. Where it is not practical to add covenants in full 

after Section 4.03, users might consider a single Section 4.(}4. in the general 
effect that "the C=mlpany shall perform each of the further c'ovcnanis appearing 
in Appendix l, which is part of this Article 4," with the text and related 
definitions,of the several additional covenants set f ,  rth at len.~th in an apl~'ndi.x 
attached to, and integrally a part of, the Indenture in the same manne: as 
Exhibit A~the  form of Security. In any event, users adding covenants should 
consider whether sttmmar'y disch~sure concerning any of su('ll t,ovenants sh~uld 
be set forth in the form of Security. 

Section .5.01 
t. Scope.. It should be noted that this .%ciion only appllcs I~, ;t t~msactio, in 

which the Cutup:my ctlnsolidatcs c,r merges men amlihcr ctlrl~r.ltmn or transfers 
or leases assets to another t'ori.x)ratiolt. 

2. Ncm-Ci,r/k,rtlt," .?,cccx.mr.~'. The A[ l l ;  l~h~h'l Itldeniui't's lwecludc tlw 
possibility of a !l-II-~'orl~w;,l.le st.ill~;tittitcd ,ddigor on tlw .~t.t'uriti~ by tl.. 
combiniiti,n of the traditionifl r,vrn.mts ( i )  m prt.'~'n't" the Lddi,qtDr's C~Wl,W.m" 
existence (which is omitted from the ,%lodcl ,qlniplilicd lilllCttitli'C) and (i t) Ill 
l imit consolid;lihin, mcr,gt-r or asset iranst'er only to "'another i~rl loral ion." The 
Model Simplit ird Indenture Set'ill tO achieve the .~alne etll~.i hv r fqu i r in  I ; t  
corporate suix'rssor in cl;lu.~e ( 1 ) of this Setlion, (liven the raic i l l  ¢~,(llutilln in 
capital fllrlu;ilion ileviix"s and the inert 'a ld u.~¢ ( i f  vehich~ (.~ui'h as jldnt 
venture)  for llmieeis involving the tx~sildlit.v iX a public l~,rrowin,q, the 
IikeIilI,KKt, over the life of a [tltil~-terlli Sl~'urity issue, of sulisl i l i l l i l ig a liOn- 
corporate obl i l i i r  lly .'islet Ir;insfer should iltll lie di.sc;u-iled wiihll l l l  thllugtli, h 
should be renii'nillcrcd, neveilhcli's..~, ihiil cert;lin inslilil i ion;ll invrstl l l l  (llarti( "- 
lt larly life iil~ur;iilt%" i~uilll~lili¢.~) III;ly lie slillsi,inlially dis, idv;inl;igrd if dcbi 
histrunienls ill ihr i r  tlll'tfolios la.l~llii¢ tile ohli!~:itions lie nllii-,~lrlllr.it¢ obligors. 
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3. Foreign Successur Obl~t,,,,rs. The ABF MtxIci Indentures .tlsll preclude 
consolidation, merger and asset transfer except tit domestic c~rl,,,r;liions. This 
.~kertion sttl l l~ short  (ff thai  Iwt th ih i t ion .  T h e  n t l i r  s,'i f i l r th  i nun rd i i l l e l y  above 
al l l l i i l . - i  ;i..i wr l l  l i t  Ihe i l i l .~si l l i l i iy fie l ' l lrt- i l ln sut t,t, sstlr t lh i i l ,  i lrs, 

4, 7~ l 'a l igu lar  Trat i~acl iuns.  "; 'he iv l l lde l  ~h l l t i l i l i¢ 'd  l n l h ,u i u r t  r takes the 
po~ i l im l  tha i  the lu is i r  ~TIIi!~alhln,~ unde r  Ihe ,~iel,nril it~ ~ l l - . h l  fcl l low the 
i n i t i a l  ob i ig0r 's  assets, su l l j c t l  to note 6 I~ l l lw ,  l luwever ,  Ihl, i ,xcep l ion to 
c l a u l  (2) of this Section recognizes the frequent pattern of nwrgi'r into a sub.. 
sidiary or vice versa, with the parent assuming subsequent olllit4.uillns under 
Article 10---C,nversiuns. The exception in clause (2) is also dircrtt'd tl) the cash 
merger problems that were the subicct of controversy in Broad v. Rockwell 
International C.~lrporatilm, 642 F.2d 929 (Sth Cir. 1981 ). 

5. Any St'ries of Related Transactions. In the ( ' l lntext  ill asset dislxlsitinn by 
transfer or lea~e, serious consideration must be given to the [s,ssibility o f  
accomplishing piet'emeal, in a series of transactions, what is slwcilically pre- 
cluded if attempted as a single transat'iitln. Privately phu'ed di.bl instruments 
f r equen t l y  p roh ib i t  ( l iso i ls i t ion of  suhstant i : l l  assets ( w i t h  :i l i l ; l ih t 'n l l i t i ca i  pre-  
scr i t l l i tn l  o1" " : i u l i s i a n i i a l " )  in  Ililt" l ie a st 'r ie~ (11" r t ' ia icd t ran l lc l i t ln .~ .  

6. Termination , f  the ODh~4,atmns of the l'ri,," ()bl{~,,r. Liulh.r the ABF 
Model Indentures, the prior obligor remains It:dill un the Securities. The 
Model Simptilicd htllenture is simil.lrlv structured stl th:ll, whrlht'r , r  nut the 

• s u ¢ ~ , ~ l r  u l l l i gu r  p r u l w r l y  as.,iunlt'-s Iht" t lb l ig: l i i t l , is ,  t iw p r i u r  utllit,,tu" (exl~etlt in 
case ol" ii I l l t ' rg l ' r  tie c i lns l l l i d , i l i l l n )  i~i h i l l  ret t 'ascd f r i l l l l  its l l l l l i l ,  l i i l lns  l it ~ i y  
pr inc ipa l  l ind inlei't.~t t in the S t ~ l r i t i t ~ .  T h u s ,  i f  i ' l l l l l l l : lny  A si'tls , i l l  u f  its ; islets 
III i ' l l l l l i ) ; l l l  )' B, w h i c h  i iS lUl i l l ' l  ;111 u / A ' s  l i i i l l i l l i i t 's ,  t ' l l l l i i l : i l iV ;% i't'ili.iili~; ss l l l i la i rd  
in p-'ly the .t~et'i lri l ies i f  B f: i i ls I l l  do  .~11. |sstii'r~; oh jec i i ng  lit Stls.h CUllliniiill.l~, 
l i ab i l i t y ,  ur  t~ l l l l~r l l i -d  that such I i i l b i l i t y  Ill:i), t l i l ik l ,  it d i t l i cu l t  I l l  I iqu i l l : l l i "  (u r  l i t 
pro('t 'Pft ,"is t i l l  inv t~ l i l i t ,  n l  i . t i lnp ; iny)  f o l h lw ing  .'l ,~.lh" . f  ;i.~.t'tS, shi~uhi i 'h, ingt" the 
last i l l l~. igl ' l i l lh oi" Ihis .~lt.t'lilln : i l id  ctl i l .sidt'r : lt l l l i ' l l l~i ' i : l l t" .~tl lni i l : i rv d isc losure  in 
the I ' i l r i l l  tie St- l 'ur i ly .  

-]  

Sec t ion  6.01 
i. int~,luntarv D, Juults. "l*hr . \BF Xh~h'l hldenztirl's inchult', i ,  the imru. 

duct l , ry  clau.~' t .  l i lt" Ih ' f . luh l ist. :t h 'ng lhy  I l iu 'en lhr t ic .d  I)hras* • ~ Im'h mllki.'s 
¢'le;Ir lh : l l  ( i l ' f i iUII  i~ Iwt.:lsil lnl '¢l w h r t h r r  Ihl,  sst-t'ttrrc'tWl" "sh; l l l  I . .  ~o l t l n l i l r v  o r  
i nvu luu l :u ' y  ur  I." ell 't 'cled Iw o l r ' r . t l i . u  of l , tw. '" ' l 'hc  . \ B I :  l udcn lu , ' r  t : , . u , n r . -  
I:lrit."~ (,ill .~.tlS) r t ' l l r r t  li lt" I..ij ' lk,st" u f  th is iu l r tH i lu ' tory  utal t ' r i . t l  .,. t t l l t ' t l t l i ' t l  Its 
refute :|n~t' ; Irgl l l t l t 'nl  Il l:it C'Vl°nts resu l t ing  f ruut .]i,r,," .nUs'nr,' .It 'r not I,I l~" 
t r e : l l ~ l  as  dcl , i i t l ts .  Thr  . \BF h u l c n l u r t "  (]t)lllllZl'lll,ll 'it 's go  t)ll Its s,iv Ill:It .qlttle 

dr.fftsntcn fi'cl Ihis iflu-;ls¢'uhigy Ill lw UlllZet'toS,~ll~ ". "|'~l(" ~ludc,! .~'hzlplilird 
lndenlurt" takl's, tht" I . I t lcr  view. 

2. Cro.,s l)l~ndt.~" aml Sub~idi, rirs' l),~ndls. The inrhtsion of cr.ss-def;tuh 
pnlvisiuns, and the draftiug of sut'h prm'isiuns, ,u'r 111,1Ite131 fur IIt.gtsli:llion ,utd 
are nut ,Idlh'es~ell in illt" ,~,h,dt'l ,S impl i l ied halrtlturt'. , " ; imi l . l r ly.  thc cxtent  tu 



792 The Business Lawyer: Voi. 38, February 1983 
I |11 I I 

which subsidiaries of an issuing Company represent a m;,~,r part of die c'redil 
upon which the Securityhohlcrs are relying, and sh.uld th,.r'.fore be imluded 
(along with the Company)in clauses (4) and (5) of this Section 6.01, is left to 
negotiation. 

3. Custodian. The particular language of clauses (4) (C) and (5) ( B ) of this 
See-don is derived from the new Bankruptcy Act, I1 U.S.CA. § 303(h)(2). 
The new Act is reflected throughout this Section. See Committee on Develop- 
ments in Business Financing, Structuring and Documenting Business Financ. 
in I Transaction: Under the Federal Bankruptcy Code of 1978, 35 Bus. Law. 
1645 (1980).  

4. General Inability or Failure to Pay Debts as 77zey Become Due. Some 
current instruments include, among the specified defaults, the general inability 
or failure on the part of the Company to pay its debts as they become due. The 
Model Simplified Indenture omits this item on the ground that it may be a 
disguised eross-defauh and bestows no obvious practit."al advantage on the 
Sc'turityholdcrs but, particularly in times of tight or expensive funds (like tht. 
present), it may inhibit the Company's ability to stretch its payables. 

S. Grace Periods. Grace periods are by their nature arbitrarily selected. The 
Model Simplified Indenture retains 30 days as the grace [wrind for Default in 
payment of interest but prescribes 60 days at thc period of non-compliance with 
an indenture covenant after receipt of proper notice of thc Defauh. The .\BF 
Model Indentures use 30 days for both. 

6. Disclosure; Accounting Gmsequ,'ne,'s. An issuer dmt is subject to dw 
reporting requirements of Section 13(a) or 15(d) of the Exrhange Act mus! 
disclose material defaults under an indenture to the SEC on Form 10-Q., hem 3 " 
--Defaults upon Senior Securities, and in its financial stawmems pursuant t,, 
Reg. S-X, Rule 4-08(c). Further, if the maturity of a Iong-wrm debt issue may 
be accelerated because of a default, the issuer may have m rertassil'y the iss.c ;ts 
shon-term debt until the dehuh is cured or waived; s,',' F:\.'qIL C!assiiication ,,I 
Obligations That Are Callable by the Creditor (exit,sure draft--July 30. 
1982). Finally, if the consequences of dehuh may be mam-ri;d to investors, d." 
issuer may be subject to "timely public disclosure" obligations under Ruh" 
10b-5 and other anti-fraud provisions and tinder applicad)lc st,wk exch.mgt" 
polities (sce NYSE Co. Manual at A-18). 

Section 6.02 

1. Percentage of llohh'rs R,'quired for Accch'ration. The ABF ~lodcl Indt'n- 
tufts use a 25 % figure in tile analog to this Section but use only a 10% ligurr i, 
the analog to the final paragraph of Section 6.01 (the lwrcrmage of llohtrrs 
whose notice to the Company and the Truswe is rrquisiw u, the ripening of the 
specified default). The Model Simplilird lmlcnture u .~  25% for both pur- 
poses. 

2. Accn,'d Inh'n'st. "The ABF Model hulcnturrs omit to SlWCiry that, UlX,n 
ac'releration, accrued interest as" well as principal of the S~'urities shall bct'onw 
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due and payable immediately. In part this may be because the ABF Model 
Indentures, or at least the ABF Indenture Commentaries, were written with 
coupon debentures in mind; the ABF Indenture Commentaries refer, in this 
connection (at 218), to the requirement that cou[mns be presented on the 
specified interest paymcnt dates. "rhe bhMlt'i Simplified Indenture, on the other 
hand, does specify acceleration of interrst, presumably interest :a'rrued to the 
date of declaration. 

3. Rt.s,'i~sion ,~Ac,'dcration. The ABF Model Indentures, along with many 
¢urrtnt instruments, include a lengthy paragraph providing that after accelera- 
tion the holders of a majority in principal amount of the outstanding Securities 
may rescind the declaration and its cohsequences, subject to compliance by the 
Company with a set of conditions. The Model Simplified Indenture subsumes 
all such conditions within the phrase "cared or waived" in the final screener of 
this Section. (The Mcaiel Simplified Indenture deliberately uses the same 
majority requirement for rescission of acceleration in this Section and for waiver 
in Section 6.04; the ABF Indenture Commentaries point out alternative pos- 
sibilities at 472-73. ) See also note 2 to Section 6.04. 

4. Relationship to Sections 6.0.I and 6.05. Although the holders of only 25 % 
in principal amount of the Securities may accelerate upon an Event of Default. 
the Model Simplified Indenture does not attempt to create an impasse between a 
25 % minority and the majority. It is intended that the power of the majority, 
bestowed by Sections 6.04 and 6.05, sl~ali in any event govern. 

5. Relationship to Article 71. While a declaratkm of act'eler:ltion may make 
principal and interest on the Securities immm'.iatety payable, no paymem on thr 
Securities may be made during the continuance of the circumst.'mres providml 
for in Sections 11.04 and 11.05. 

Sect ion 6.03 

1. Available Rcnzcdi,'s. In authorizing the Trustee to "~tlrsue al'~y availabh. 
remedy" for collection on the Securities or enforcement of the Indenture, tht" 
Mode| Simplified Indenture subsumes all of the customa~" phr:~.~cology: "'at'- 
tions, suits or prncecdings. '° "at law or in equity," "under this hl~lt.nture tH' 
othe~vise by law, etc. C/. ABF Indenture C,)mmt'ntaries ~tt __..-__. Tht" 
provision that thc Trustee may bring suit without Imving the Srt'urities in its 
possession has bern retained in the ,~[odc[ Simlqified h'ldt'nturt'. ;l[[hottgh ,qun¢- 
may consider it unnet'essary. 

Sect ion 6.04 

I. Sequence ~P.'v,'nts. As is implicit in note 3 to Section 6.02, the sequence of 
events is: lirst, defauh under SCt'tiol~ b.0l; sct'ond, acceler:lthm undt.r tile litst 
sentence of Section 6.02; third, waiver under this Section 6.04 or t-ure by tht" 
Company; anti fourth, rescission under the last sentence of Set'finn 0.02. 
Conceptually, waiver or care is a precondition to rescission of acceleration. 
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2. Effect ,,.I Waim'r. Unlike the ABF Model lndemure~, the Model Simllli. 
fled Indenture malts the tradlti.nal language t- fl,e cffe(.t thai n,~ waiver shall 
h:.'~e an effn't UlXm any unwaiwd ,wrurrrm'e ,,r UlX,n a rcix'titinn of the waived 
occurrence. As a practical matter, any waiver given under this Section sh,uld 
state the date as of which it speaks and stx:rify that it has no effect ml any 
occurrence not specifically waived. (An action rescinding act-eleration, under the 
last sentence of Section 6.02, should be equally specific.) 

3. Waiver a/Past Default vs. Approval of Supplemental /ndentures. The 
Model Simplified Indenture uses a majority provision for waiver of past 
Defaults but a two-thirds provision for consem to supplemental indentures. The 
ABF Indenture ('omment,'wics point out alternative lmssiifilities at 472-73, and 
it is noted that .u)me indentures e ,  vering debt set'urities to be offered under 
Securities Act Rule 415 have used a majority provision in Imth contexts. If Ihe 
same percentage is used in both c|mtcxts, then those waiving a p;ast Default will 
have the capacity, by con.~nting to a supplemental indenture, to effect what 
amounts to a permanent waiver. 

Section 6.05 
I. Rc/t,sal by the 7"rustce. The i'lhulel Simplified Indenture sl~eeifies thn.r 

grounds for the Trustee's refusal m fi)lh;w the directimls of tile holders . f  ;, 
maj|lrity of the Sec'urities. Cf ABF lndentvre Comn'lentari('s at 237. In this 
connection, aHcntinn is drawn to Sertion 7.01 (e), whi('h ri'M,es to indemnifi('s 
satisfactory to the Trustee. In light , f  such indemnities, thc Trustee may n,,* 

refuse to follow a diret'tion, otherwi~ unexceptionable, that might cr|';m" 
liabilily for it in its capacity as Trustee, but the .*,.hulcl Simplilled |mh'ntul:r 
(unlike tile AB F ,k hKle[ .Indentures ) spcrities th:,t the "l'ruswr may refilsc *. 
follow a dirrrfion thai would toy.lye it in personal liability. 

Scc l ion  6 .06  

1. "N,  .4ctbm '" Claus,'s. To aid the enfiwreability of Ihis ,"h'|'ti.n, par;lgrat,h 
14 oi r fl*e fiwm tff Security discloses the limitation on Serurhyh,hlers'  rights I,, 

sue. S,'c AIIF lndcmurc C.mmentarics ;it 232-35. and N.w. ¢:,,,{/li,'l ,:f l,a,',- 
ests B,'tzl~','n lnd,'ntun" Trust,',' an,l ll.ndlt.hh'rs: ..It,)idanc," ,,[ "N.-A,t . , , ,  '" 
(Ylaux,'s IV.hibilin.¢ llotldll.ldcr .~ulls ..lg.ln.,I th," ¢)ldil.,.r. 02 Yah" l..J. lit." 
(1953). 

2. Srcuritvh.lth'r.v" D,'ri~**ti:,r Suits. The t'Otll:tS hilvt' II';l(~iliOll;l]ly (h'llit'd 
standing'to dcbthohh'rs to bring derivative suits on Iwhalf of .'l .,a~lvent earle,ra- 
tion. $tamling m bring sui'h suits might nullify tilt. elli'rt of tiffs Sertiim. A,'," 
Coffee and Schwartz, ? 7w Surrit,ed ,,f t/w D,'~t,atu'r Suit: An Et,ahmti.n an,I a 
Pnq~Jsai~)r l.rfislatitw R,~,r,n, 81 fh)lum. L. Rtw. 261,313, n.277 ( 1981 ); b.t  
see Note, Cr,'dit.rs' Dt'rfi'.tit,e Suits cm lfi.hat.lof .V~dt~'nt C.rp.r . t i .ns,  88 Y,dr 
L.J. 1299, 1300, n.I1 (1979). 



M,~IH ,qimplifird lndrn,ure 795 
I I  • • 

Sect ion 6.07 

!. (.'han,¢e.~ AJfi, cting Mandat.ry Rcdcmpti.n I~,re Maturity. LIntler T I A  
F~wti.n .316(b) ;I .";cr.rityhohler's right to rt~vive i)ri,wipal ,rod imcrest whrn 

• due may n.t I~ iml~fired or all'~'ctcd w i th , . ,  chin lud,h-r'~ ,~mscnt. "l~lw 
p~rccnt;ige t)/" Securityhoiders prescribed in Section 9.02 may, h.w(-ver, c o n s e n t  

to an amrmlmrnt . f  the Indenture to change or .~usl~'nd d." mandatory 
redemption provisions of the Securities. See ASF l,~dcnture Cmnmentaries (at 
309) with respect to "sinking funds," and SEC TIA Manual at 148. 

Section 6.08 

I. ~'nfarcement by the Trustee. Prior to the TIA, as the ABF Indenture 
Commentaries indicate (at 225), the Trustce's right" m sue fi~r the whole 
amount owing on the Securities required an express covenant of payment 
(under specified circumstances) to Ihc Trustee (c,r the bent'lit of Ihe Securi- 
tyholders. That covenant was carried fi)rward in the ABF ~l,dt.J Indentures 
and is preserved in Set'tion 4.01 of the M~lcl ,Simplified ]ndentun'. although its 
continued necessity is rendered doul)tful by TIA .";cction 317 (: i)(I)  and by the 
omission of 1898 Act Section 21 ! from the new Bankruptcy Act. 

Sect ion 6.09 

i .  Prot~" . f  CTaim. While the new Bankrt:ptcy Act, 11 LI.,',;.(:.A. Section 
501 (a),  omitting 1898 Act Scctioll 211, expressly authorizes thr Trustee to lilt" 
prtmfs of claim on behalf of the Security holders, TIA Sect itm 317(;1)(2) carries 
forward d~e reqt,irement, ditaatrd by the prior stalute, that a qt,:difying l.de,i- 
ture specify this autlmrity. 

Sect ion 6.10 

l. I>avtm'nl or,or lo/he Cmnpan~.'. Clause fourth of this .qrt'ti~m is char;arter- 
izrd hy the A BF Indenture C.omnwntaries (at 231) as "iml)n,prl" t'tmfi~nn:m~'~. 
to scrurcd |M)nd indenture prrccdcnts,'" on the grmmd th.t[ :hc "l'rus(ct" ft,r 
unsecured delwntt,rrs cannot collect or hold any monies [)t'y.nd ~hc in(icl)lcdnc.'ss 
and related cxi)~'nscs. The ~.h)dct Simplitit'd llltlCllltll't" rcsl.'L'lf,,llv di.~lgrrt~. 

2. ~.'~chctat. The p:tymt'nt of any tmu~'d funds back It)Iht, (:,.up:my is ;d..-~ 
related m dw lwm.isi.i|s ~f .~rt'fion 8.03. l)t,rsu:mt to whMI .m'l.fimed m. .cvs  
hrhl by the "l'n,stvr . r  :my I).tying ;tgt.nt. in the ;idmi,fistrafio. ,,I H." l l t t l t 'n lur t ' .  

art" p.tid l).wk It, the ('mnlmny ul~.t its request .dtcr two )'t';u's. "]'hc inlcnliotl of 
l~,h pr-vi~ion.,~ is to rr~urn funds to the Company dmt, unlt.'ss and until 
othenvise claimed, are rightfully its own. 

Sect ion & 11 

I. I1n,l,'rhlking for Co.vn'. Variance of the pcrmissive iw.visi,.~s of TIA 
.Set-tion 315(e) in favor of the Trustee wouhl nm ct.mter ta an . . i , . inistnuive 
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position which may be summarized as follows: when the TIA permits ,he 
inclusion of indenture provisions, all other provisions not ronsistent with those 
provisions are excluded. See ABF Indenture Commentaries at 472, and ALl, 
Federal Securities Code § 1305, comment 2(b) (1980). 

Sections 7.0117.02 
i. Interest on Trust Funds. The  ABF Indenture Commentaries point out (at 

2D0-61 ) that trust funds are not expe~ed to be held by the Trustee for any 
significant period of time, and that it is therefore rare to find an agreement by 
the Trustee to pay interest. 

2. Segregation of Indenture Funds. The  ABF Indenture Commentaries ex- 
plain (at 260) that express permission for the Trustee to (~mmingle funds held 
under the Indenture is customary and reflects ease and statutory law on the 
subject. It is normal in trust law that beneficiary assets may not be commingled 
except in a common trust fund or where specifically permitted by the trust 
instrument. Even the expr~s permission is necessarily suhjetn (as the ABF 
Indenture Commentaries go on to point out) to applk'able state or federal 
banking law and regulations. 

3. Pre-D¢fault Duties of 7~astee. The  M<xlel Simplified Indenture does not 
alter the very limited duties imposecl under the TIA upon the Trustee prior to .~ 
Default, and in that eonnecaion includes (in clause (b)( I ) of Section 7.01 ) tht. 
protective provision permitted by TIA Section 31fi(a)(l) .  A contrary position 
was considered by the Reporter for the Federal Securities Code, who concluded: 

"It has been persuasively urged that extension of tile 'prudent man' test for 
purposes of asccP'tab~ing the occurs'n,'," of a &~ml! . . .  would be impr:tcti- 
cable and ln'ohibitivety expensive in terms of int're:tsed trustees" fees." 

ALl, Federal Securities Code, Inttq~luction at xl (1980). A;'e .gcn+'rall~" St'hrt'i- 
ber and %V~a~d, (:at.cat lml,'tlture Trust,',': At~mtin.¢ the l'.vpanding 3,',,pc ,,/ 
Sutton's.Lau,, 121/1 Trusts & Estates 48 (Jan. 1982). IWhen asked why hi" 
robbed banks, mltoriotns 19~h ft'lon Willie ,~tltton rt'plied. "Ik't'at|.~ that's 
where the n|ont~," is." Thus Sutton's l.aw of I.itig:ttion for pI.tintilrs: "%%'ht.n in 
doubt, me tile Ixmk."] 

4. Additional Immunity fi,r "l'sT~st,'e. The ABF Mmh'l Indentures dclibc'r- 
ately omit the provision, ctaltained ixt p.tragraph (d) of Set'tins 7.02, exempting 
the Trustee lentil liability for ally action taken in gtxul faith whirh it lwlieves to 

• lie authorized or within hs rights or I.xm'ers. The ~ Ioth'l Simplilied lnth'ulure 
respectfully disagrees with one of the premi.~'s arth'ul.ited (at 258) in tilt" ABF 
Indenture Commentaries, to the el[eta that this provision will encourage the 
Trustee to act in questionahle eiretmtst:mt'es. The provision is, of t'ottrse, sttbjt'et 
to the overriding imwisions of tile TIA. 
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Sect ion 7,03 
e .  

I. Ownership of "Securities" hy the Trustee and Its Other De=liner with the 
Company. The Mt~lcl Simplified lndenlure recognizes the interwoven strands 
of present-day economic activity and respectfully but deliberately adopts the 
i~mition rHlerit'nl in the AIIF M~h'l lndl'niurcs ,Ind in tlli.~ Sl'l-li,,n. A general 
statement ;dmut the Trusler's fmtenlial de;dings with the (:+mql.'uly ;ipl~a~ in 
pa~graph 15 of the form of Security. For opposing views on the propriety of 
the Trustee's par;dlcl (non-fiduciary) rclationslsips with tile Company, 
Campbell and Zack, Conflict of hltcrest in the Dual R,h' of Lender and 
Corporate/ndt, nture Trustee: A Pro/m~al to End / t  in the Public Interest, 32 
Bus. Law. 1705 (1977); and Smith, Case and Morisnn, 777e 7"rust Indenture 
Act of 1939 Needs No Conflict of lnterest Revision, 35 Bus. Law. 161 (1979). 

Section 7.05 

I. Timing of Notice of Default. The obligation to mail notice of Default 
arises only when the Default is known to the Trustee. If that km~wh.dge comes 
too long after the Default occurs (whether during or after the prescvibt,d 90~ay 
period) to allow of notice as a practical matter within the peritxl prier=bed, the 
Trustee need, and can, only mail the notice with such promptness ;as meets the 
overriding standard of Section 7.01. 

Sect ion 7.06 

1. Annual Report. Ahhough t~lay 15 is the date as of which the Trustee 
reports on certain possible conllicting imcrests under "]'|A Sct.fion 310(b)(9),  
neither May 15 nor any other date is prescribed for the annual ,'giN,r= required 
undcr TIA Set'lion 313 (a). Whc Model 5hnpliJit'd lmlt,nt ure, therrfm'c, like lht" 
ABF Model Indentures, allows selection of any date dr,sired fiw the latt.~r 
purpose. 

2. No=i/=,'at=on of Listing. So many new requirrmrms outside tilt" Indenture 
(see, for example, hOVe 4 to Section 9.04) be=vine :q~t~licabh. ~,l~,,i listing on a 
stock e~chzmge that tile ,Model Simplificd h~drnturereqt,ircs IIw (:.mpany m 
notify tile Trustce of the t)ct'tlrrc'llce of t}=;ll cvrlll. 

Section 7.07 

1. 7"rust,.c'~ (:,mqwnaati, m. "l'he tk|odel Simplilit.d lndt'nu=re, lik," the ABI" 
Modct hlth'nmrc.s, si,c'cilics dliat tht" "l'ruswc's c, mqwn.'~ltion is not limiwd b T 
other  |;IWS glwl, rltillg ('OllllN'nSillioll Of IrUStt't'X O1" ('XlWCS,~; IrlISlS, 

2. l"x/wr/J l~,'tam,'d by tit," l'rust,'c. Tht, w='m "'agents," whose cxtwnses are 
reimhur~;~bh' to the "]'rUSlCe, is not used restrictively in tltis Sccthm, nor are tile 
expenses of ;=grills Ihe only exlwnscs so reivnb.,'sable. Expen.w.~ of and for 
extwrts such as aplwaiscrs am| investment b;mkcrs are cumprt,ht,mlcd in the (i~t 
paragraph of this SCt'tiOl~. 
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3. Cooperatitm in Dr[cnse ,,[ Claims. The Model Sinlplili¢.¢t I,,Icmure spcci- 
ties that the Trustee may have separate c~mnsel (for whi¢.h the (:ompany will 
pay) in the dch.nu, of any ¢'laim directed agailtst tile "l'rus,¢'r in its cap:wily .,s 
such. The requirement of cuopcration by thc Trustee witit flic (:.mtmny in such 
defense is not :napi~copriate. 

4. ~.~p,'nses of Adntinntratitm in Ilankruptcy. The final imragraph of this 
Section has been added in the Mmlcl Simplified Indenture. While the Indenture 
provisions cannot predetermine the decision of a Bankruptcy Judge on the 
question, it is desirable to state the intention of the Company and the Trustee, 
at the time of entry into the Indenture, that compensation due to the Trustee for 
services rendered and expenses incurred after commencement of a proceeding in 
bankruptcy shall constitute expenses of administration, with their attendant 
priority in payment. 

Section 7.08 

I. Appointment of Successor Trustee. Since the Company will have an 
ongoing relationship with any substituted Trustee, the Modcl Simplified Inden- 
ture (like the ABF Model Indentures) provides for Company appointment of a 
successor, in the first instance, when a vacancy or prospective vacancy arises. 
While some indentures only permit Securityholders to name a successor Trustee 
with the Company's consent, thc Model $implif.,ed Indenture (again like tile 
ABF Model Indentures) recognizes the primacy of the Sccurityholders' choice 
in the matter (see the second sentence of the third paragraph of this Section). 

2. For II'ant ,,./a 7"rT~lcr.... In those rare circumstancr.~ where no successor 
Trustee has accepted appointment properly and in timely fashion, the Mt,dcl 
Simplified Indenture has redutx'd to I0 % the proportion of principal amount of 
Securities which is required in order to have standing to petition for apl~,int- 
ment of a successor. 

Section 8.0I 
I. Pre-Maturity Discharge. Under the [shwlcl Simpliticd lmh'nture, pursuam 

to tile terms of the Indenture itself the C,mapany may [r~' proper dcl~,sit 
terminate all its ,)blig:uions under the lndcmtzrr, wiflz only SlWciticd cxcrpti,,,~,. 
]Iowcvcr, this falls simrt of full dcfcasancc (ahulg the municipal debt mt~drl 
bc~usr tile (~mq~any's ohligations under .",;rclion 4.01 - Pavnwllt tDf Sccurilics 
iS one of tile exceptions. The intcmh'd cmlsrquem'e is ,1~.~, (assu,,~i,g , . ,  

obligations under covenants added to Article 4 are also added to the list o[ 
exceptions speeilied in this Section) all subslantiv¢ oblig.,fi,ms undertaken hv 
the Company fiw the benelit of Sm'urityhohlers will be tcrmi n;ued by a p,'olwr 
deposit except th:lt ,  no  ntattcr how or with whont it makes its delalsit in trust, 
under the M~lc'l Simplilicd hlclcnture the Company will rot;tin tile tilti;it;ttc" 
responsibility vis-a-vis tile Seeurityhohlers to a~sure that they are paid. Thr 
difference in resuh bt~ween the s'eeund sentcnt'e of this ,~.~-t.titlll and tile sCtatlld 
sentence of Section 4.01 appearml to the drafting (l~lllnliltc'l" lit b¢ justilicd in 
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view of the diffc.rence in the time periods nver which funds clue m the Securi- 
tyholders are likeJy to bc held by a third party (aJbcit a fiduciary in Imth cases). 
See a|so note .3 to this Scction. 

2. Di~Linctiml /rnm "I'~cnnomic D,~'aJTmce." In mid-1982 some r.rporale 
debt i~suers made pre-malurhy delmshs Ic| a sop;irate g|'ant||r Irl;%1 Io as.~urr 
inlcresl and princi l~d imymcnts on certain outstanding drb¢ ahlmugh the 
governing indcnturc~ conlaincd no pruvisions ther¢.fiw. Ch.,'isten"d "ectmnmh- 
dcfea.~'mre," Ibis t r rhnique achieved instant ixqmlar i ty,  hut dw r r~ ,h ing  at- 
counting treatment was promptly made the subject of a pnqx~srd m.ratorium by 
the FASB, in ils Aclion Alert dated August 11, 1982, and tile subject of a 
temporary bar (prospectively applied) by the SEC, in Financial Reporting 
Re|case No. 3 (Aug. 24, 1982), 25 $EC Docket 1220. 

3. Applicable Period. The Model Simplified Indenture, like the ABF Model 
Indentures, limits the possihility of termination by Ihe Company of certain of its 
obligations under the Indenture (see note ! to Ihis Section) In the lasl ],'ear prior 
to redemption or maturity. Users intending to list Securities and concerned 
about the 10-day limit iml:x~sed in the New York Stock E×ch.mge lisling 
requirements (see NYSE Co. Manual at A-80) should note d|at the ohligation 
to pay is not discharged under the Model Simplilied h|demure prior t|, tile date 
payment is due. 

4. Got,'rnment Securities. The class of securities wiih which the deposit 
contemplated by this Sectiun may be made is deliberalely llmiwd to dirt~l 
ohligalions of tile Llniled Stales. in order In remain as close as i~Js,,ihh" t|| a cash 
deposit. If such a delxmit is in fact made, Secu-ityholders should he notified at 
the time disch;irge takes place (since Ihe rating of the Sem,rilics may be 
expected to  improve tn refle('~ their government securi|ies b:wkin~). In any 
event, the class of eligihle U.S. government securities." slu~uhl n,t Iw broader th.'m 
the definition of "gm.ernmem security" in Setlion 2(a)  ( i 6) of Ihe lnvestmen; 
Company Act of 1940 in order to avoid any problem lha| might ,~flwrwise arise 
under Se~i .n 3 ( a ) (3 )  . f  that Act. 

5. R,'as,,~s/or Early Dep,sit. The Company ma y  wish m discharge the 
Inden|urr prior to maturity in order m be relieved of covena,us that have 
lwrmne t(x~ restri(.live, m remove debt fl'(~|'ll ilS b ; l I . | l l ( ' e  sh( ' ( ' !  {)l" 1o t,[rt,-(-I ;I 

voluntary liquidation. It may Iw motivmcd to u|ilizc ,l~e ,~pl~wtuni,v fi~r dis- 
charge under lhis Section Iwcause (i) the Securities are non.c:fll.,hlc ,,r are no* 
callahh" at tl,e dine, (it) tile Sca'urities are cidlabh, hut flw call In'rmium is t,~l 
exlwnsive (its in the case of deep discount or tern COUlN*n .~'curifirs' ). ,,r ( i i i)flu '  
goverllnlent .~'¢'uritirs iIl"t"{~.s,lr%' ['Ill" drip,sit ('tin [X" I'alr¢'|lil.~'d .it ;I %ubsl;lntiall 
disc, um. (), 'c.,si,nally, as well. *********************** arise in whicl, ,1,,. (:,,mpanv 
migt~t prefcr I|| "'buy i n "  the Securities but some Securityhohh'rs refi*se to ~11 
except at a pr|f l | i l | i t ive prier, or in which the market For Securilics is i l l iqu id and 
the Comp,my Ewes the ne~x'ssity of paying a substantial pr rmiun,  to obtain 
~eeuritic~ to iw credited at par against required sinking fired paymrnts; dis- 
charge by e,trly dei~,sit m;ty then become a very imtx~nanl ahern.uive. 
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6. Mechanwa ,/D,.p,,~iL. The M-de! Simplilied Imleatm'e cmltemplalcs th;,t 
book entry (by which ownership of government securities is most frequently 
maintained) to the Trustee's account will b¢ sufficient to effect the deposit whh 
the Trustee. 

7. Amount o/Dtposit. The government securities to be deposited must, by 
their terms, provide for su/'ficient sums 1o pay the principal and interest on the 
Securities at redemption or maturity and at all intervening interest payment 
dates. In that connection, non-callable securities are required so that there will 
be no reinvestmcnl risk. To match the cash inflow more exactly with cash 
requirements, the Company may be able to purchase, from a government bond 
dealer, certificates or receipts evidencing interests in stripped government bonds 
(bonds whose unmatured coupons have been removed in whole or in part and 
sold separately) or in the coupons stripped from such bonds. 

8. Alterna/ive , f  Full De/easanc~. "]'he SE~  Release cited in note 2 to this 
Section applies, pending issuance o[ a final FASB standard, unless the C,,n- 
pany is discharged from all obligations wilh respect to Ihe .Securities. (A 
proposed SFAS, circulated by the FASB under date of October 13, 1982, would 
treat debt as extinguished "when ~he debtor's obligation is .~|tisllcd and there is 
no continuing or contingent recourse to the debtor," and would include as an 
example: "the drblor satisfies the debt pursuanl m a defea.~ance provision. 
thereby eliminating the debtor,s obligation to the creditor."~ Users of the .Xh|del 
Simplified Indenlure desiring the ability to achieve hdi dcfcas'.|nre must, [l=c|'e. 
fore, add a reference (in the introductor T clause of the first sentence of this 
Section) to termination o[" the Company's obligations under Ihe Securities and 
must also delele the reference to .'~ectinn 4.01 From the Its( of .'~cclions spet'iiicd 
(in the first paragraph of this Section) as surviving despite the deposit. In 
connection ~herewith. such users should consider the prospe~'tive consequences 
of such pr(wedure, both at the time of dr:firing the Indc,rure ;rod again al zh," 
time of making tile dope)sit, h| particular, (x)nsideration might lw given t,) (i) 
indemnifying tl~e Tr~|stcc ~)r arraugh~g for p.Lvment of any tax,'s that may I)c 
im~)sed on the dcl)osiwd govcrmncm securities or on lh~" Drhu'ii)a[ and ins~.rL.s~ 
payments on sod1 securities received by the Trustee, and [ii) making disHosurt" 
to Securityhohh.rs of the (wl'urrence ()f the (h'l)osit .u|d Ihe tax and odw) 
consequences tl||'rc~)f. Su)nmm T |lisch)su|'e in the fi)rm of N(.c)u'ilv should al.~) lw 
co,|sidcrcd. 

9. ,~.'ffcct c~ Other Debt bzstrum,'1)ts. In some cases negative [)ledge clauses in 
other instruments governing the ('()rap;roy's outst:mding dd)l may prohibii an 
early deposit, which in ccr~.'tin respects resembles a pleds|" ,)f cash collatcr:|l .is 
security for an anteccdcm debt. 

10. t~,'lationship to Article 11. The deposit tamtcmplated b)' this Section 
effectively "pays oir '  the Srcurityhohlers. Therefore, it m;ly only l~r made when 
permitted by the subordination provisions (see the second sc11~encc of clause L2) 
of this Section), hut OlWe |)rolwrly m.ule is ('re¢ of the rights of I.)htcrs of Seni,." 
Debt bestmved ureter Article I I (see thethird ~mcnce of Section 8.02). 
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Section 8.03 

1. Unclaimed Mono'. Money returned to the Company (after being held for 
unclaimed principal c~r interest by a Paying Agent f,,r two ye:,rs) ceases to be 
money hehi in trust undrr .Secti.n 2.04. 

Section 9.01 

I. Uncertificated Securitics. To assure adaptability to the proposed amend- 
merits to U.C.C. Article Eight (adopted in New York in 1982), clause (3) of 
this Section permits amendment of the Indenture to provide for delivery of 
uncertificated Securities but not to mandate the replacement of certificated 
Securities. 

2. Ambiguities, ]nconsutencies and Non-Adverse Changer. The ABF Model 
Indentures allow amendment to cure ambiguities or correct inconsistencies or 
defects provided there is no adverse effect on the interest of Securityholders. The 
Model Simplified Indenture separates the two portions of that provision in 
recognition of the fact that it is frequently inipossible to cure ambiguities or 
correct inconsistencies or defects without rome minimal impact, which may be 
characterized as "adverse", upon the Securityholders. As to non-adverse 
changes which are unrelated to ambiguities or inconsistencies, the Model 
Simplified Indenture avoids the qualitative "materially adverse" which is found 
in rome indentures and tends to engender thorny judgmc,ual distinctions. 

S e c t i o n  9,02 

I. The ,~la/,rity and 7.:~J-third.r Rcqui,'em,'nt.v. See note 3 m Section 6.04. 
2. Additional Limitati, ms. The M,xlel Simplified Indenture sperilies that tile 

limitations of this Section (and all of Sections 6.04 and 6.07) ,'ire non- 
amendable without the consent of all Securityholders, as is the rasr in the ABF 
Model Indentures. 

3. Amendm,'nts Allotting Subordination. In this Sct'tion the ~ hidet simplified 
Indenture st;itl~, the requirements for anlendments of Article I 1, wht.ther the)' 
affect the Sccurityht~ldcrs (see clause (7) of this Section) or tlw holders of 
Senior Debt (set" the second p:lr:lgraldl of this Sertion). With respect to the 
holders of Senior lh'bt, t'on.q'llt must bt. given by the ]raiders of thai percentage 
o( the Senior l.)eht issue which ts prescril~'d by the terms o|' the issue. With 
respect to the Set'atrityhohh.rs, no camnterl~art t ,  t'lau.q" (7)  of this .~t't'tion is 
nwntitmed in tile ABF Indenture (*,onln|c'nlarit's, ;|lid risers ctmct.rned that 
5ccurity|mhlers witldmhling ctmscnt t'ould some day impede nt.gotiations for 
restrueluring of debt might consider retunfing to the general 66-~5% require- 
ment. 

4. Notice to S,'curityhohh.rs. Otlt't" an amendn~ent requiring Securityholders' 
consent becmnes effective, the Mc~el Simplified Indenture requires that the 
Camq~any notify Securityhoiders. The AI]I: hltalcl Indentures have no such 
requirement. 
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5. Ntm-Ith.ntieal .¢k'curilb's'. The MtMel Simplified lode.lure, like the ABI" 
Model Indentures. dm:s not preclude the Company from uircring to increag" the 
interest rate or reduce the ('unversion price or otherwi~ m pntvide a ix.helle only 
for Securityhoi(lers who consent to an amendment. Xt, c SE[ 2 stall" corrcslxm- 
dence In re Magic Marker Corp. (available July 30. 1971 ). ! lowcver, altar" .~il.:(: 
staff" in that correspondence required such stx'ciaily-diretted provisimls m In. 
part of a supplcnwnt;d indenture cffccting the amendment so procured. 

Sec t i on  9.03 

l. Compliance oJ SU/J/,h'mcnlal Indentures with Ha" 77/t. By virtue of TI . \  
Section 309(e) the SEC.'s attthority over an indenture rea.q.s after th.tl indcn- 
lure has been qualified. For that reason tile SE(': insists th;01 ever',/" indcmm.c 
have a provision m the same ell'eta as this Set'non. Scc S i"(: TIA Manual :~l 157. 
and 2 Loss, Securities Regulation, 729, n.27 (2d ed. 1961 ). 

Sec t ion  9.04 

I. l..'jfl,ctiz,ezlcss t~ c',m.t~.tlls-. A consent given under Ihe McMel Simplilic, I 
Indenture may and should prescribe tire terms on which it will be "c(mlinuinu,.'" 
i.e., tin which it may bc u~d. Fur cxa,nple, unlil ;1 givcn d;m.. or when j,u,wd i,~ 
by the holders . f  a given pem'enl:lge of Set'urities. 

2. Rcz,m'aliun ~¢ C'.,Jtlst'tzls. While the Model Simplified hulenturc pr,,vi,h", 
that a subsequent Secui'i,yholder may rcvuke the ctmscnt given by his pr,.dccc~.- 
wr in interest, as a praclic:tl re:liter it may Ix' extremcl'/ dillim,lt t ,  ~r.'wc 
succession. The converse of this ltr-bh'nt (see ,low 3 m this .";re'lion) is tit.to il 
may be cxtnunely dillicult m cst;flllish that rcv,t.ttion h.r~ u-¢ ta.currcd. 

3. 2".'ffrct oJ.4ccumulali, m ,:[ S,','uritii's /,l" l),'/,,sit,,,'n's. In ,.event ).c.ws il h.~. 
become the increasingly ttrev;th'nt practice filr .Securiti~ m be dclivc,-c,I i,, 
securities tlelalsitories and to lw rrgistcrcd and held. ins it hhwk. ill Ihc n.tnws ,,i 
the delxlsitories' mmfinct.'s. An adverse con..wquenct. ,~1" this practice is..0,,., 
pnwtic;d nt;lllrr, to pn'chnh" utiliz.,tion ,~1" ctmsents by Nccurilyh~,hh'rs I,, clh'L I 
anwndnwnl of indeuturcs .goveruing puhlicl.v-ht'hl dchl issm.'s. The rc.t.~,u h,, 
this may be st,mmarizcd as fidhlws: (i) it is the ,'cgislcred h.ldc,'s wh,,,c 
consent is required ity thc Colnp;uly ;rod the Truslrrs. since those h,ddcvs .,,c 
recognized as tile ownel.'s of tile .',;m.urities under I~a,';tgr;tph 12 of tile fi,rm ,,I 
Set'urity; (it) the actu:d rt'gistered holders are Ihe nominrt.'s fiw the tlelx,simric,. 
who for these purtx~.,a's m;ty !+ treated as identical with the del,lSito,'ies: (iii S 
each delxtSilotT holds Securities" fi~r tile at't'uunts of its particil~ant lu',,kcr- 
dealers (anmng others), who ill turn hold the .";ecuritics fur their t~wn .,.c,,tuu,. 
for the ; l l l ' oUn ls  elf their CUSloIIII'I.~, fi l l" tile ; I t '~ l l l l l l lS elf o l h l ' r  h,'oker-dc.ders I,,, 
wh(llll the T l~'rfitrnl clearing .~.rvitl's', and tier the ;tic,tunis of t'Uslonlers oi lho~c 
other broker-de;llers; (iv) Iritlls(t'l's t';111 t;tke pi;u'e at c:wh h'vel anumg thc~e 
accounts° .,atnw with and .,a,ne wilhoul the dela,sitorv's knowicdge: Lv) ttw 
detmsitot T, lherefi,~, will not ;wt'epl t:on.q'nl insl|'twtions from la-nelici.tl h,,hh'r', 
of Set-urities, or fi'om those h,hlers' bn~ker.dealers, since Ihe dClalSit,,ry can .it 
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no time detei'mine which among the Securities it hnhls are the subject o[ such 
instructions or "whether-a newly-received instruction adds m, duplicates or 
revokes any Imrtion of an instrurti~m previously received. Use~  , [  the Model 
Simplified Imlenture might consider adding, either in this Secti.n ~r at the end 
of Article 9, provisions authorizing the C;omp:my to fix a rct'.rd date for ~ 
purl~rSes of determining Securityh.ldcrs who,so [',n.,a'nts will In" ,,.tght and alst, 
authorizing the Trustee to accept such consents if received within a specilied 
period after the record date. This technique, whi~.h has been used under some 
indentures, allows the depositories to [unction in the consent pr~x:ess in the same 
manner a s  they have long functioned in the shareholder proxy s~iicitation 
process. Selection of the exact period after the record date during which consents 
will be honored must balance the difficulties o£ reaching the large mass of 
Securityholders against the increasing likelihood that holders as of a record date 
in the past will no longer own the Securities. 

4. Solicitation of (.'onscnts. The SEC's Exchange Act Regulations 14A and 
14C apply to the solicitation of consents or the taking of action by consent, 
without a solicitation, in respect o1" a class of securities registered under Section 
12 of that Act. Debt securities listed on a stock exchange, and convertible debt 
securities held of record by more than 500 persons at the end Of ,3ny fiscal year 
of the issuer, must be registered under Section 12. Ii" proposed amendments to 
an indenture would result in a sufficient change to create a "new security," the 
solicitation of consents to such amendments may also be deemed subject to 
registration under the Securities Act, in the absence of an exemption from 
registration under Section 3 ( a ) (9 )  or otherwise. S,'e SEC stall' corrt's[mndencc 
In re Sonderling Brc)adcasting Corp. (available ,March 23, 1o79~, and IDS 
Realty Trust, CCII  Fed. Sec. L. Rcp. [1975-76 Transfer Binder t ¶ 80,555 
(available .May 17, 1976); and see McGuigan and Aiken. Amendment of 
Securitu.~, 9 Roy. Set:. Reg. 935 (1976). 

S e c t i o n  lO.O1 

1. Conz,er~inn Prir,ilt'ge. The conversion privilege in the ~lodcl Simplified 
Indenture is similar to that in other indentures: the i)rin('ipal .ml~unt of tht. 
Securitit's is dividcd by tht" ¢amvcrsi~m [)rire in ¢trt.t.t ~m the ('tmvt'r.~iou date, and 
the cunversicm price is subject to adjustment. A Security may be ctmvened only 
in wht~lc muhiples t~f $I000. 

2. (:,,mm,m Stmff. The term "Ccmuutm Stcwk'" is u.,wd tl'|rtmghout Article I0. 
The delinititm ~)f ("~,tltillnon St(wk. as the h)rm , [  such sl(~t'k existing tm the d-'atc 
of tiw Indenture, is dt'iil~t.r:twly us~l by the ,~h,h'l Simpiilit'd Imienturt" 
v~..ilht~tll lilt" t-tlstt~nl;ll~" phr.t.,~c "'.ts it m.lv Iw t.onstil:,ttt.tl [tam1 tinlt" It, tittle." lt~ 
the cireumstanres addres~d by Sectitm 10.15 and the last paragral~h of Set'film 
10.06, thc "(:ommon Sttwk" will perforre be all't'cted :ts a rcsttlt td" tile transac- 
tions (and subsequent instruments) ctmteml)latcd 1W such Scclions. Further, 
this apprt~ach avoids the prohlcm arising in cert-'tin rt~'erse tel.regular cash 
mergers where (i) a new class of r~mma~m sttwk is created and inherits the role 
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of (but is not substituted ft')r) the "Comnu,n St(wk" into which conversions h;,w" 
been and must continue to be n'uule, and (it) the htdd('rs of the "C,mml,,u 
Stock" receive cash or ~lher prf~perty. 

Sec t ion  10 .02  

1. Adjustm,.nl f , r  Interest on ~mversi, m. Some indentlares require a Securi- 
tyholder converting between an interest record date and an interest paymc.m 
date to return the accrued interest to the Coml)any. The ABF lndcmur~- 
Commentaries take no position on this subject, and the Model SimplilWd 
Indenture takes the opposite position. See note 3 to the form of Serurity. 
However, Seeurityholders converting, volunlarih/or bcrause of a well-timed ('all 
for redemption, prior to an interest record date lose all interest for the currcm 
interest period. 

Section 10.05 

i. Cmnpliancc u,ith ,-l/~plicabh~ I.au, a , d  Li~ting R,'q,ir,'mrntx. Sorer imh.n- 
tures allow the Company to prohibit c~mversions, or at least to l~Stpone delivery 
of the securities issuable on conversion, if registrati,u or listing requircmcnts 
are not met. The ,Model Simplilied Indenture, like 1]lr ABF Indenture (:,m- 
mentaries (at 556), omits any such slwritic prohibition, :rod the impliratiou is 1,, 
the contrary. 

Section 10.06 

i. Allocation of Adjmtmcnts Amon.¢ .V, Tmratc (:la.~,,'.~ ,,f .~ccuritit s l.~.~u,td, 
Upon Conz.rr~im~. The Model Simplilh, d hadcmurc sprtilics that, if morc th.fiz 
one class of capital stock is issuable ul~m conversion, ,u[justmcnt of t:ach t l.tss 
must be effected separately. 

Sections 10.07li0.08 
1. AIg,'braic Eqm:ti, m v. Starrlard indeutures for ,t'ouvcrtih, lc debt st.ur tile 

anti-dilulion formul:Ls in words. Consequcutly, a usrr must dcriphcr flw vcrl,.d 
text to di~'ern the undcrlying furl||ulds. The NhKh'l .";imlflilicd hah 'u , . s r  
elinlinaues theft slt,|1 fly stating flu" forluulals .is ,lIKrlu'.lic equations. 

Z . ' In l i -Dd . t i , , .  Ig,,m.hl.~ ~;, ' . , ' , . l lv. "l'hc ,~ h~h'l ,~iimplilicd l ,uh'uuu'r d,'hl, 
ernlely ust'~ the nlarkrI lwit't" :uljusmlcnt l'or111ula lwt'~.dc111 i11. rct't'nI yc.us m 
public o(]'rriugs. St'h't'titm of any {'ornttd;t is artfitr:try, .rod oftcu ;I quc-stiou ,,I 
bargaining between the parties to the imlcmure. The fol"nlulils apl~eariug iu 
these Sc~'fions rellect the fi,ll~,..viug iwinciple: Sccuritvhohlcrs rc~'eivr st.m'd 
interest and st~wkhohh'rs rerrive iIornlai dividentls; when sltwkhohlers arc Io 
receive .~unt.lllillg more, Stlt'h ;is ;ln ttnusual distributiou ill kind or in cash. Iht" 
Securilyhuhlers' t'onversion Illjt"l~ shuuhl be adiuslrd. Parties lu ;I pro l~cd 
indenture nliW, of txltlr~', dill'er uu what t'OllStitules all "' itttusua[" uistr ibu., ,  i. 
( I t  shouhl be noted that these furmulas du not make provision for .tdju~tuwut 
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upon the issuance of ~Lher converlible sec:urilies c)r Ihe exercise of ocher 
conversion rights.) For a justifit:ati.n of market pri('e adjuslment Formulas 
generally, see Ramer , Dilutmn and A.ti-Dilutwn: A 16,ply to Pc.lessor Kaplan, 
33 U. Chi. L. Rev. 494 (!~966). 

2. Applicabilily and b:Jfi.c£ ~ C,,z,er~i,m Formulas. Section 10.07 .sets out the 
[ormula for adjustnlent of the amversinn price in the case of a rmwemional 
rights offering, where st~wkhohlers are issued rights enlilling lhem h,r a ill:filed 
peri,~ :o suh.~'ribe p.J rata m additional shares at a disr.unt Frmu tile tl~en- 
current marke~ price. Section 10.08 sets out the fi~rmula for adjustment in the 
ease of other rights olrerings and other distributions. If Serf|on 10.08 ralher 
than Section 10.07 applies to a rights offering, a greater downward adjustment . 
of the conversion price, favorable to the Seeurityholders and adverse tn the 
Company, may result l~-cause the two formulas dn not operate in the .same way. 
In a situation in which the Company has distributed substantial asse~s m its 
stockholders (for example, the spin.off of a major subsidiary), the application 
of Section 10.08 may thereafter materially increase the proportion of equity in 
the remaining Company reserved for the Seeurityholders. For re~'ent eases 
arising out of spin-off's, see Preg'ott, Ball & Turben v. LTV Corp., 531 
F.Supp. 213 (S.D.N.Y. 1981 ) (spin-off of shares of a subsidiary is a dividend 
and not a capital reorganization requdring shares to be held apart b r  
debtholders) and the Bah|more & Ohio case cited in note 1 to Secti(m 10.14. It 
is intended that these conversion formulas, their applicability :rod some ~f their 
possible variations be studied before use. 

4. Tax Consequences. The tax consequences of non-cash distributions and 
conversion price adjustments are discussed in Biltker and Eustire. Federa| 
Income Taxation of Corporations and Shareholders (4th ed. 1979). 1~.3inning 
at paragraph 7.20. 

Section I0 .11  

1. Part iH~li , ,  in 7"ran~acti,,zs OIf~er~',is,' Rcquirin.~, Adjuaim,'nt. This 
Seer|on prtwidcs for no adjustment t~f the conversion prier" if ,qecurilyh(3hier~ are 
given notice of and allowed to participate in the transaction which w~mtd 
otherwise result in the adjusmlent. It is an approach whi~'h is diffc'r~'nl from 
those di~'~ls.~d in IIw ABF hldenturt" C,~mmlemaries and lll.se emt~.lit.d in 
m~zi current imh.mures, and has Iwen ad:lpwd fr~ml inslitt,filmal instz'umems 
and some nmverfible preferred snwk provisi.ns. In m,lny dmmlsl:m,'~'s lhe tax 
implicali,ms of such ixlrfiripalion will require careful exphw:ztion. 

2. Dwid,,ml R,'im,,'.vtm,'nt i'lans. A dividend reinvestment plan where new 
shares .ire .~dd by the (:,mpan)" :it a discount might Iw vi~'w{'d as a ,'tmlimlous 
rights offering, l lowlwer, lilts Serlion siwrilh's Ihal no :.ljustnit-nl is rc'quired 
for ,~uch a plan since, Ul|like it eonvcnihula| rights offering, lilt" right to 
partidp:lte in the pl.in is not transferable and has liltle or no imlcp~'ildcnt or 
realizable value. 
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• ~e~.tion 10.12 

I. C~nnputation of Adjustment. L,ike the ABF Indenture t'~Jmmentaries, the 
Mrxlel Siml)lilied Indenture requires an accountant's rcmqmtaticm. ,%me in,h-n. 
tures permit the t%mpany itself to calculate any adjustment in the conversion 
price. 

2. Publication a/Notice. In line with current practice (arising, presumably, 
from the Boeing case cited in note I to Section 10.14), the Model Simplilicd 
Indenture requires notice of conversion price adjustments t,, be mailed to all 
Securityhoiders ot" record rather than simply to be published. See note 2 r, 
Section 3.03. 

Sec t i on  10.13 

I. F'oluntary Reduction. In this Section the M(aicl Simplified Indenture 
formalizes, and places limits on. a privilege occasionally utilized by issucrs. 
Notice of the reduction in the conversion price, ami of the period of ils 
effectiveness, must be given to $eeurityholders. 

2. Applicability; Limitations. A voluntary if temporary reduction in conver- 
sion price may be considered by the Company when it desires to stimuhtc 
conversions but is unwilling or unable tfi undergo the optional redcml.io,i 
procedure. It may also be considered in connection with a call l'or redemption, 
but in that case the reqvirenwnt in this Section for a peHt~i of at least 20 d;n's 
could inhibit a muhi-step, gradual reduction intended to reduce the comersi..i 
price only as far as minimally necessary to induce tl~e desired a.a~.um . f  
conversions. For that reach ,  users may wish to consider deleting the 2t)-d:~v 
limitatitm and reserving the right ~o make further reductions at any time du.'ing 
a peritx.i when a rcdm'cd conversion price is in effect. 

3. Rc/.ti..x/aip t .  .~ccti,.t.I 10.06. 10.07 and IO.OA'. Any rt.dutx"d conversi,m 
price resuhing under this ,";cetion is not sv[~.je('~ to furthcr adjustment cxc't'}. 
volum;.'ily by the Compa,q', The third l)ar:lgraph tff this ,'g'rtion is intendrd t,, 
cause thc Company to continue to cah'ul;Ite adjt,smwnts from the pre.redurti,,n 
price, and always to keep in elretq the l .wer of (i) the |'edtr'ed price, whih. it is 
in effccl, . r  (ii) the adjustcd pre-rcducti.n price. 

Sec t ion  10 .14  

1. Abticcs. The u,idcrlyit,g purialse of the ,r,ticc rcquircnwnts of this S~.ctiou 
is to afford Securityh,hlcrs the OplXwtunity to convert and p:lrticipate in the 
distributio,i, combination or Iiquidatim~ as st~wklmhh'rs" rather titan to c.ntimr" 
to hohl their Securities and ret'eive a tamversion price :.!jusmwnt. No n.tice is 
rcquirt~l under this Set'lion (i) if the (bmlpany elects under Section It). 11 to let 
$erurilyhohh.rs p:wticipatc in Ihc tr:m~wtion, t)r (ii) if the transaction is .,aJ 
minor that any adjusttlwnt may be defcrred under Section 10.10; notice is, 
however,.rt'quirt'd in the ca~  t)f a stlwk dividend or a stlwk split. The Uo,up.my 
may also be subject to notice requirements arising under SE(.: ntles (stwh as 
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Ruk'~ 10S5 and !(~-17),  under stock exi$;In{e and NASI) l~,licie~ (~tt 
NY.SE Co. M.'mual at A-90-104, and CC| I ,  NA.~D Manual at 1143-43.2), 
and under legal and equitable principles of ~eneral applir:ihilily..~'c Pittsburgh 
Terminal (:orl). v. |lahhnorc & Ohio R.fiir{l:ld C:o., C(: l l  I.'l.d. S~.r.L. Rcp. 
¶ 98,706 (3rd Cir. 1982) (failure to notify holders of convcrlii~h, dct~:ntures . f  
pnip,sed .~pin-olr of shares of suhsidiary);  Van (;enleri  v. lll~'inl4 { :,l., 520 lr.2d 
1373 (2d ( ' i r .  1975) (Ei i lure to give adequ:lll" nlltil'e Ill hi~hh'rs . f  i ' l lnvl'rlihh" 
dellentur,..~ in bearer form of ialll for redemll l i i ln);  and N. le ,  "lho~ri,'i , /  
liability i lnder (~,tts~rtilde Debenture Rrdi~npli, n Notice R,'quirrmenli, 44 
Fordham L. Roy. 817 (1976). if the Company has prelmrcd :l proxy or 
information statement for stockholders describing the forthcomin~ transaction, it 
should consider sending that statement to Securityholdcr$ along with the notice 
required by this Section. 

Section 10.15 

1. Triangular Transactions. The "person obligated to dclivrr" upon conver- 
sion may be the parent of the new obligor upon the rest of {l~c Comp.my's 
obligations under thc Indenture. See note 4 to .~cction $.01. If thc parent is not 
that "person" but is the issuer of the securities deliverai~lc ulMm further 
conversions, the parent is required hy the secnnd sentence of tiffs Section to join 
in the supplemental indenture for thc protection of Sccurityil.hh.r,s. 

2. C~h Mcrger~. Conversion into cash is sllrcil ic:lt ly ciUili 'nill latcd IIT this 
Section. The fourth pal'agr~ph of $cctii ln 10.11 prtlvides that i l l l t 'rt~l wi l l  not lie 
acrrurd nl,r wi l l  .,iull.'~i'qut~ill adiu.,ilnleilts lie ni;idl" aflt 'r the i';i.,di lilel' ~rr d:iir. 

a i l i  note 7 I l l  ~cciil ln 10.01. 

Section 10.17 

1. Tru.lh'c'J .Vo..R,'.~p.n.i'ibility. The Trust i ' t " f  IlUlit'~ unlh-r ilil" "I'IAI :i l i i i 
therefore undl,r thl" l%hxlcl ,~ginlpiilicd h ld t 'n tu r t ' ,  i'~tnlc' only h, ttl," liClli r i , : i l t i r l~ 
of ihc $c~'uri l i~. "l'he Trust l ' t "has no duly Ill l i i l l i l i l i l r  i}lc ( ; l l i l i t l ; i i lV'S i ' lnnpIi- 
ante whh die l l ' rnl l  lie the i ' l lnvel-~ii ln tlrivih;gc. ,~'cc |li ' lIWIliii.l~ I ) l ' i l ' l i l i i r i "  
i lo ld r rs '  ~oinmit tec v. | )A,qA C..ilrp., $60 l'.2d 107<q, 11i~3 t2d Cir. 1977) 
(tru.'~irt' h;ld l l l l  ~lll)" Ill ~'tillimUilil',ili" ill dt'!letlliirt'hl)lltt'i'~ lilt ~t~hiilln r l~ : l rd in l  
the fliirnt'~;s i l l  :1 rt-duciilln hi die t 'O l lV i ' r l i i l n  llricc lli'opo~i'd hv i l l , i l l , t i l t ' n i l ' i l l  hi 
illlli.il't' ill 'tlt'nllil 't 'hlllllt'l 't Ill t'iln.~l'nl I¢1 Sill -'lnlt'nlliilt'ill of Iht ° i l l l l i ' i i l l l l ' l ' ). ,ql,t'litlli 
6,117 ilresl'i'ihl'.~ dial I':il'h ,qt't 'uriiytll l lt lt 'r ' l r iThi hi tilt" Ill i'lil'ltrl'l" ihl" t'Olivi'r,~illn 
l l r iv ih 'gr nli ly illil Ill. inll lairl. i I i i r  :llll't-lcd wi lh i lu l  .~ul'li hllhh'r',~ i ' l i l i l ' l i l ,  

Article 11 Generally 

i. Apt,-,~ic)z. It is intendcd, lirst and fiu'rnlosz, that this Art irlc ,ll~prtl|wiatcly 
rellcct the suhsi:lntivt" tt't'nls whit'h institutitm.d hoi~lcrs of .~t'ni,, I )t'ht cx|~,"t't Ill 
f ind in sullort l inati im ilrovision,~. Ai  the l ime  lime, it is hlicnllcli il l:it i~,iue~ 
and tlrl lstletlive Sl-t'uriiyhoidi'r,s i i l l l  rc'tl'ive i lw i l n p r e ~ i l l n  Ih,il every tltl$.'lihle 
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nuance has been drafted against their interests. If these objectives are achieved, 
"emerging" issuers will be able to use this Article with ca,nfidence in the 
acceptability of the surbordination provisions to sub.,~-quent institutional lend- 
ers, and "mature" issuers will be able to use this Article with conlidence that it 
complies, or will be accepted by senior creditors as effectively complying, with 
the "substantially as follows" stipulations of outstanding Senior Debt. 

2. Effect on Subordination of Changes in Senior Debt• Tize ABF Indenture 
Commentaries (at 572.73) recummend a provision to the effect that holders of 
Senior Debt may extend, renew or change the Senior Debt without notice to or 
consent of Securityholders and without affecting the sulmrdination of the 
Securities. The Model Simplified Indenture omits that pr.vision because the 
Securities are sul:x)rdinated to whatever Debt of the Company is "outstanding at 
any time" (unless expressly made not Senior~see '*Senior l'h.ht" definition in 
Section 11.02) regardless of when such Debt was incurred or how it may have 
changed since it was first incurred. 

3. Cross.R.'ferenccz. See note 5 to Section 6.02, note 7 to section 8.01, and 
note 3 to Se~ion 9.02. 

Section 11 . 01  

1. Agreement to Subordinate. Express agreements to sul~)rdinate, such as the 
agreement set forth in this Section, furnish the basis h~r the eontractu.ll 
subordination provided for in Artit'le 11. have uniformly l~t'en enforced by the- 
courts, and, by facilitating correct analysis of the contracttzal rights involved, 
help assure continuance of such enforcement. 

2. Basis fi~r E.zforcin.~ S.t~Jrdinathm Prot,ts.ms. Ahhough v;lrious theories fiw 
enforcement hawe her.  filed in the c:lses, the underlying b~tsls h." enfi~rt'in~ 
consensual or t'otztrat'tti;l] sttbordina.fiun (:ts distinguisilrd fnml t'quitabic sulx,r- 
dimttion) is that a creditor -'rod ;l debtor ~':m, by a suho='din;ui~m agrermc.t 
between them, t, ll'cctu,dly give t,) ;mother (.t- ".~cnior") (.rt.ditt,r of tilt" dr'brae, i .  
contingeneie,: sut•h as tho~" set h)rth in Article I I, a rigtlt m receive from the 
debtor terrain l);lynwnts that the tirst t•rrditt. • wtR,hl (ithc'rwi~" Ix' entitled to 
rcveive. Thus, the sui~wdin:m'd t.rcditor itl t•trt.t.t ;i.grrrs th,lt it will h;ive Iltl 
right, in sut'h t.ootin~ent'ics, to receive and retain p:tymctlt t ' l ' t . I I  tht" tk'bttw unttl 
after the senior creditor is paid in full. Set" b~ r,' Credit Industrial Corporatitm 
(Bankrul)t), 306 F.'2d 402, 407 (2d Cir. 1q66), whe,'t', in enf.rt'ing tile 
subordinatitm agrt'entent, tile t.tmrl st~ttt'd; "Attention . . ,  must |~e ftwused tm 
the contract UlX~n tile basis of which tile noteimlders hlanrd various amounts m 
CIC. If the terms of the ('ontr:tt'ts [the sui~rdinatinn agreemt.nts] are rle:tr atui 
unanlbi[n.l.mtt,~, as theT are here° it is unnet't's.~tr3' m re~t)rt m strained theories t)f 
third-party henelit'i;tr3", est(~ppel or general print'tides i~f eqttitv to ~'ahtate am| 
determine the proper rrslx'rtive tx~sitio'ts of the parties invtdvrd." 
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Section II.03 

l. Effect of Subordination Provisions. "the subordinated debt evidenced by the 
Securities and the unsecured Senior Debt of the Company would eadt ,',mstitute 
a type of unsecured debt of the Company and would be proved on a parity in 
bankruptcy, without any priority of the Senior Dcht over the s,da,rdinated 
Securities. llowever, express agrerments such as those set forth in Sections 
11.01 and 11.03 "reall:a:ate from the subordinated class to the senior class as 
much as is required t ,  obtain for tile latter the full equivalent in value of its 
c/aims." For an explanation of the mechanics of reallocation, see In the Matter 
of Imperial '400' National Inc., et ai., Debtors, Corporate Reorganization 
Release No. 313 (Aug. 29, 1973), 2 SEC Docket 377,381. 

2. La'quidations. This Section applies to any liquidation, whether total o r  
partial, voluntary or involuntary, and under whatever name (e.g., a "winding 
up") ,  in which a distribution is made to creditors. 

3. Post-Bankruptcy Interest• The Model Simplified Indenture specifies that 
priority in fight of payment will extend to interest accruing on Senic~r Debt even 
after the commencement of a bankruptcy proceeding. 

Sect ions  11.04 / 11.05 
I. Prohibition of Payment During Default on Senior Debt; A/,plicahh. Condi- 

tions. Section 11.04 prohibits payments on the Securities or purrhase of them 
while there is a default on Senior Debt that permits the holders of Senior Debt 
to accelerate its maturity, but only if the default is the subjet'l of judiri.It 
proceedings or if the Trustee receives notice of the defauh from ~me of the. 
persons specified in Section I1.12. It should be emphasized that this prohibition 
applies even thmigh there are no prm'eedings pending file tht. liquidati,n. 
dissolution or reorganization of the Company or for the distrilmtion of its assets. 
and even though the holders of the Senior Debt have taken I,~ actio, to 
accelerate the Senior Debt and would prefer not to do so for an indtqinite period 
of time. Thus, in the absence of appropriate limitations, the prohibiticm could 
prevent payment on the Serurities for a long period of time even in ~ deteriorat- 
ing situation. In fact. if the default was a tet'hnicnl default ~r zt lhh'nt'i.ll defauh 
(such as failure to m:tintain a minimum net worth) on the Senior I)ebt rathrr 
than a default in the payment of interest or principal, the C~mll,:tny ct~uld, in 
the absence t)f al~l~ropriate limitations, continue to antort~ze the St.nior Debt fin" 
an extended t~'rit~l during whk'h payment on the Securities was i,,'t:l,il,itett but 
no at'tit)n was l~t'ing taken by the holders of the Senim" l)t'ht to rera~lve the 
situation. I h,wrver, th.lt ix~sihility is olwi:ltrd l,v the provisit,u in St-t'lion 1 l.tl4 
that the prohibititm shall crease to be etl'cctive 120 days after tht" giving of tilt" 
above-mentioned notice to the Truster unless the def:lult is th,.rz the subject tff 
judicial prtwet'dings initiated by the holders of Senior Debt or other persons. 
Such proceedings would presumably resdlve the matter within a rea.~mable 
period of time. To avoid notices thai, by accident or design, string together 
consecutive 120-day periods even though no holder of Senior Debt initiates 
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Judicial lmwcedings, clause (2) of Section ! 1.04 pr.vith's tha,. if pr,,lmr nmh,- 
of defauh has been received by the C, omp:my and the 12(I-day pcriud has pa~,,.d 
withom prucecdinl~ being initimcd, tile {;ompany can h,-k forward t|| a liw.- 
month brc;uhing spell (dcliberaldy less than one semi-annual interesl pcric~i) 
during which payments mn be made on the .Securhics and the Company can 
seek to cure the Default or obtain a waiver, free from the constant threat of 
another such notice. 

2. Conoersion of Securities. Section ! 1.04 excepts from its prohibition the 
acquisition of Securities in exchange for capital-stock of Ihe Company. Thus. 
Scarifies may be converted into Common Stock during :l pcric~l when S~'fiml 
! 1.04 would prohibit payments on the Securities or acquisition of" Securities in 
exchange for other types of property. 

3. Acceleration of Sec,,rities; Lunit~tions as In Paym,',t. The siluation to 
which Section 11.05 is addressed occurs when paymrm of the Securiti~ h:u~ 
been declared due after an/:-vent of Defauh under the h|dcnture but there ha,, 
been no acceleration of Senior Debt either because there has been no dcfnuh on 
Senior Debt or because the holders of the Senior Drbl h:we pe~cived that iI 
would be to their advantage to defer acceleration. The Securities sh.uhl nm I.. 
paid, since to do so would fly in the face oi the subnrdin;|li|m agreements; hu| 
the holders of Senior Debt should nol ~ allmvcd to keep tile Securityhohk'rs., 
stalu qua ant=' until the ultimate maturity nf the Seni.r Debt. The solution 
presented in Scrtiun 11.05 is: prompt nutit'e, a 12(}-day period for senior 
creditor mlion, and then resumption of payment on the Securities md,.s~ tie" 
provisions of Sections 11.03 or ! 1.04 !he, prohibit the p:Lvmem. 

4. "'b~sh or Cut Bait" Prm,isions. In essence the 120-day provisi~ms of 
Sections 11.04 and l l.05 represent an acnmm~odati<m lr'tween the t~,sitit,n ,,I 
the hohtcrs tff Senior l)<'ht, who do not w;mt paymc.tus m Iw made ,n  the 
suLmrdin,ucd drht rvidcncrd by thc Securities whih" dr'n" is .l c.ntinuing dcf.mtt 
on Senior Drbt or as a resuh of the arrelcr:ltion of Ilu. Sermritirs'..uid thr 
position u( the st|lx|rdinawd Srrurityhohh'rs. who do n,,t w:mt m be fl.'crd I,, 
accept a bh)ckagr af paymcms ml the Scrvrili~. eslx'ri.dly in a tleteri.r:|li||~ 
situati,m, until the seni|q' rrrdimrs dr~'ich'. I~ssibly :lfirr an exlended Iwri~l ,,I 
time. Ill;it il is Ill the ,tdvam;iKe u(" the q'tlior tTedil,lrs h* .it~'ch'r;Ite the ,%ellhw 
l)cbt, initiatc judicial prt~cccdings, or lakc other at'ti.ns **, n'.solv¢ the situ.ili,m. 
Pmvisim~s of Ihis tYlW have been characlerized as "fish or COl hail" prm-isians 
They are conmrm in private Idacetnents of senior and sulswdinatrd dcht, but 
have nu¢ tu date lWe|l frequcutly used ht public issurs. "l'ht.'s¢ pn|visi||ns an" 
included in .~et'timls I l.t)4 and i 1.05 in view of the objl't'tivcs slated in note i t,, 
Article 11 (;enemll)'. 

Section 11.08 
|. Suhr,,.~,ali, nl. As st;lied ill this S~'fion, suhrog:ltion rights for the beuelh of 

Securityhohlers arise only lit IIir eXtclll Ihill distributions otl|envise p,=yabl¢ to 
Securil).hohlcrs hin'¢ l~'en aplflied to the P;i}'ntcnt of Senior l)cbt. 
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Sec t ion  12.02 

1. Notices. "]'he Model Simplified Indenture provides Ih;ll all nolil'es t .  
$ccur i tyh.hlcrs  are to bc given hy [irsl t'l.'iss nv'fil, and Ill;l[ ;i t'~)py ,,/" c'l('h suc'h 
notice is to be mailed to 11~e Trus tee  and each Agent. S(,me users amy wish to 
leave the choice of Hass of mail for surh noti('es to lhc dis('rrth,. - I  ft." "]'ruster 
and ihe Company.  For  examph.,  the "]'ruslee's annual m;fili .g to .~'ruri- 
tyh.hlcrs  rcquircd lJy "I'IA ,Scctitm 313(a )  may n. t  w;irr:.ll Ibm d;iss l.~Sl.lg~'. 

Sec t ion  12.04 

I. "No Dcfaull'Ccrtificati.n. Ahhough each Olli('ers' (:erlilic'ale must t l w c r  
satisfaction o[" all relevant conditions precedent to the l+artirular prop.seal  
action, t h e  Model Simplified Indenture does not rcqt,ire that sm'h Ccrtific'ate 
also cover the absence of any default under the Indenture. 

Section 12.08 

I .  "No Recourse" Clause. T h e  ABF Indt 'ntvre C.,)nimentarics indi(,'ate (at 
138, 244) that the no-recourse clause is unnet'essary ur inal~l.'~q.'i,,w, at h';lm 
where  the issuer is a ~wporation. While each o1" the ['edt'r;ll st't'uritics laws 
speHfically provides against waiver o1" claims arising L thcreund¢'r, d." extent I-  
which Scvuri tyh. idcrs  may waive claims arisiag undt'r st;lit" I:,w will (h'lwnd . -  
state law. See Note. 77w "N.-R,'c.ur.~,"" Chin." m c.i./,,º,..t,, ll.rzds a. , l  
Indentures. 34 Colum. L. Rev. 107 (1934) .  The  .Model Siml>lilic'd Indenture 
defers on this point to  widespread practice. 

Sec t ion  12.09 

I. Cm.acrpart Indcn/ur<'~. Regardless eft" hmv m.'lny ~'t~i)ic.s .i" II." Indem.r,"  
are excrutc'd, it is imt't .h 'd th;u the l. ' .<ha'tion ul + :my unc . I  smh t',,l,iCS will I.- 
sufficient Io satisf)' a Ix'st evidence rule. 

Sec t ion  12.10 

1. l"uncti,,n. It would he zile hesI ot" all w~)rlds I'or a (h':lft~m:ln if d." fil:al :t'xz 
of thc P~lodt'l Simplilit'd Indentt,re <'ouhl lw u+zt'd with <,idx' ,'h.m~<'~ in tmn.',+ 
altd addl°cs.,+cs oi" the (;omp:ln~,' ++irad 'l'rtzstrt'. dvh'ti,m ~,I' ,t,I t,tlw.~,+,q'd t'l;ms~ "+ ,,r 
two ill the ~et 'tions ('t+llSlrtll'tt'd with Ih:ll ill mil.l  (l ' .r  rx;iml,h', d:luse ( I + ,,f 
Section 5.01 ). and addilious . n ly  ill ()lip l)la(-c. Whih" lh:u aim is ...II1ilillifl,h'. It 
explains thc p<111m)urri fecund ht this Scction. 

2. F.l','lu.-,,..+ [r,,m S,'.i,,r lh'h/. Afl('r listing the indt'l,I('d,.'.~s ~.x,'ll.h'd l ' r , . .  
.'qcnil,r ])chl. tilt' Nh,<h.l ."+inii~liih.d lmh'nltWt" +i,~t-+Is ,i ,.l.'~'Hi,.uion ol Ha" 
uther imh'btcdlwss <+all m" part of that l+.~Img), to whh'h "'lit(. Nc'i-tnitR.s +II'i" Ii,,I 
senior in right of paynR'nt." in ordt'r to nR'rt lilt. rt'tttl[l'['tll('lll~ of ,llIV l~l'OViSh.l.'~ 
in such other indt'htcdncss similar Io the lirst setltt 'tt('¢ 0[" I+:lragr:q~h I0 of the 
5win of Security, "l+he ohjcrtivc is to avoid Hrcul.tr iwiorilic's ". 
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Section 12.11 

I. G,t,rrnin.g law. While there has been a recent suggestion that a federal 
law of trusts might apply (in regard to certain ohligatkms , f  Federal Agem.it~) 
in an indenture stated as I~'ing governed by New York law, .rod while it is 
undoubtedly true that Imth the TIA attd ;he statute or regulation authorizing 
the perhJrmanc¢ of ~wporate trust imwers hy the TnJster cut across the 
application of this Section, the Model Simplilied Indenture retains the tradi- 
tional approach to choice of governing law. The interpretation of TIA provi- 
sions in an indenture is, of course, a matter of federal law, and some federal 
courts have rtn'ognized an implied right of action to enfucre those provisions. See 
Zeffiro v. First Pennsylvania Banking and Trust Company, CUl l  Fed. Sec. L. 
Rep. [1979 Transfer Binder] ¶ 96,950 (E.D. Pa. 1979); Morris v. Cantor, 
390 F. Supp. 817 (S.D.N.Y. 1975). 

Signature Page 

I. Formalities. The Model Simplified Indenture omits bc~th a testimonium 
clause ("In witness whereof . . ." )  and acknowledgments of signatures. If 
required, acknowledgments appropriate for filing in any jurisdiction can be 
added. An indenture governing unsecured debt is rarely required to be so filed. 
In deference to tradition, ~he N lodel Simplified Indenture d.es contemplate a 
seal and i;s attestation. Many instruments governing debt dispense with ll~t" 
formality of a seal. 

ro,.m o/Scour/O, 
I. ~'a/. The Cam~p:my's s~.d is to be reproduced on the face of the Securities. 

pursuant m Set'~itm 2.02. 
2. /'~.'mal#i,'~'. The ,~lodel Simplified Indenture omits the usual express 

statements that ( i)  the prm'isi.ns on the reverse form of Set'urity are incoq~- 
rated into ~11c faro of the ,~ccurily and (ii) all terms defined in the Indenture 
have the .~m." mr;mi.g in the form ,ff .S,'curit~'. N,, oh;rage i~ i..-mh'd, however. 

3. Int,'r, ' ,t ,,n D,'l,,'ntur,'.t Uan,','tl,',l Aft,'r 7"h,' lnt,'re~t l¢,',',,r,l Date. l 'ara-  
graph 2 prtwidt's f t )r  [);lynwnt t)f interest even though Sccurities are can('ellt.d 
after ~he intert"s,'t rt't'~w([ date and t . i  or bt'fi.'e the interest II,;iVlllt'nl date. This  
situation arises ( i )  if Securities are called lwf-re an interest rt-t,~wd date ft." 
r~len|t)lion .lflc'r I|1¢" rt't'tlr¢l date hut lwfiwt" or ~)11 tile intert.'sl ]~;B'lnt'lll date. tw 
(i t )  if S¢c~,triticx arc vt.tverted after the ret'ord date hut bcti. 'e or on the 

payment d.ttc. 
4. Sec'uriti,'.~ ('r,',tit, 'd .4.~,,ai.s/,~hmdatorv l~cd , 'mp t i . .  R, ,quir , 'mrnt .  Pursu-  

ant to paragraph 6 t~f the form of Security, the principal .-m~ourit of Securities 
required to be redeetued in any year may be rcduct'd by the iwincil~al amount  of 
Sc'x'uritic~ c:mceiled or optitm:tlly redeemed and by the principal amount  of 
Securities cunverted utih'.~'s those Securities were corn.erred after having bcrn 
called for a mandatt~%" redemption. 
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5. Disclosure of Princi/~al Terms. The form ¢d" Security included in the Model 
Simplified Indenture has been draft¢:l to set forth in brief certain imlx~rtant 
terms in a place where they are readily accessible..S'e,. Van Gcmerl v. Floein~ 
Co., 520 F.2d 1373, 1383 (2d Cir. 1975) (unre:lsc~nat)le l'~r issut.r to expect 
investor~ to send fl)r, and then read and comprehend, a 113-lmgt" indenture). 
Set: nt)te I to Article 4--Further  (:oven;mls, m)te 6 t~) Sq,cti.n 5.(11 :rod note 8 tt) 
Secait, n 8.01. 

6. Conoersi, n Price Adjustments. Paragraph 9 summariz~ the t'vents which 
will result in cmtvcr,sion prit'¢ adjustments. Any suhstantive oh;rages in o r  

additions to the relevant Sections of Article 10 shc)uld also he reviewed against 
this paragraph m be sure that its text reflects such changes or additi,ns. 

7. Abbretnations. Paragraph 18 is derived from the NYSE (:o. Manual at 
A - 2 1 4 .  

8. Aoailability of lnd~'nture. The boldface legend inh~rms Securityht,lders how 
to obtain the Indenture, which includes the form of Set-u .city in largt'r size type. 
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