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MANUAL

TRUST INUEMTURE ACT OF 1939

This manual contains a summary of administrative 1nt¥rpretntians
under Sectlons 310 to 318, incluaive of the Trust Indenture Act of
1339, These sections of the Act contein the provisions required Lo be
reflected in Indenctures filed for jualification under the Act. This
manual includes the material originally compiled to August 1, 1952, and
has been brought up te date to include administrative incerpretacions
and proceedings since that date,

A deseripcion nf sach section of the atatute as contained im the
House report upon the bill is included ir this manual, togecher with &
discugslon of the various problems which have arisen thereunder, Variations
suggestad in the so-celled "model" indenture published by Commerce
Clearing House have alac b=en noted. HAefarepnces have been ipngercaed ro
judicial and adminiatrative interpretationa and proceesdings relating to
the sections cnvere;, and typical deficiencies have been appended to
each section.

The purpese of this manual i3 to bring together on a current
basisa {nformation with respect to the Act which will be useful to the
membera of the staff engaged in the procesasing of an application for
qualification of an indenture. While new problems are always arising
undet indentures in relation to the requirements of the Act and will
probably continue to arige in the future, it ia hoped that the materiz!
asasemtled in this manual will aM»d an underatanding of the trestment
aceorded to problems greaented by these sections of the Art and stimulate

an interesc in the examination proceas.

Charles E, Shreve
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Section 21G(¢a){l) and (2)

Eligibilicy of the Trustees

Inatitutisnal Trustes

Section 310{a) is the first provisionm of the Act which iy requiged
to be 1n:1udid in indentures qualifiad thareunder,

PaTagraph (1) requires that at least one trustee under the fndenture
be a corporation with corporate trusc powvers, which i1 mubjact co govern-
mental supervision or axaminatian.lf This trustee is referred to asz the
"inatitutional trustee,"

nder patragraph (2), the indenture guat requires that such institutional
trusces have at all times a combined capitsl and surplus of a specified
ainimm soount, not Leas than 5150,000, If the indenture so provides,
hewever, the combicad capital and surplus sar forth in the most recent
annual report of condition pudlished pursuant to law or to the rsquirements
of the superviaing or examining authority will belconcluaivn avidence as to
the amount thartuf.gf

The indeature provigion incorporating Sectiom 310(a) of the Act should
clearly set forth both that the truatee ia a corporation and that it is
authorized to exercise corporate tTust povers. A statement such as “if
thare ba such a corporation willing and able to accept the trusteeship upon
reasonable and customary térma' should noe t;a insartad in the indenture in
such form as to quaiify che statutory requirtmtnts.zf

It is also desirable to implement the requirement of Section 310{a)

by providiang for the resignation or removal of tha trustee when i¢ is no

1/ House Report No, 1016, 76th Cong., lsr Session, p. 46,
2/ Idem.

3/ cf. C.C,H. Model Indenturs, p, 5, See, 5.T2.
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longer eligible under the standards of Sectiom 310(2) and tha appointmemt
of an aligibla mcnnar.y

A provision often found {n indentures is that a successor to tha
trustee by Dargar, cunluliditinn or transfar of assets, shall be successor
trustee under the indenture "anything io the indenture to the comtrary
notwithstanding.” If language similar to that guoted is to be retained,
it should be mmde cl;lr that the lﬁecisanr trustes must ba sligible under
Sectiom 319(:).2;

" It iz not necessary that chs powar to exercise corporate trust

powera extend to all of che areas in which mortgaged property is located,
It is for this rwaszon chiac provision is made in the Act for the appointment
of a ca-tru.tua.ﬁi

In the case of issues by corporations organirzad under the lavs of iﬁd
doing business in the Province of (Quebec, & spacial problem has atisen
under this section by reason af provisions of the laws of that jurisdicticn
limiting the exsrciss of corporate trust powery tharain only to trust
companias qualified in said Provinca. WMo American trust company had been
30 qualified and Canadian Counsal advigad that it was considerad unlikely
that the authoritiaes of that Province would permit an American trust
company to qualify. Furthermnri. it appeared that it would be unlawful

for the amarican truatee tc hold title to property in the Province of

Quebac,

4/ 1d. ar pp. 43 and 44, Seca, 8.18 and 8,19,
5/ 1d, at p. 50, sec, B.22.
Ef Letter dated September 12, 1939, to Wells, Martin, Lane & OFffutt,
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It probably was not comtemplated that che co-truscee provided for by
Section 310(a)(3) of the Azt would, by reasom of local laws, ba expected to
exercise the main funcetiona of trusteeship., On the other hand, the elimina-
tion of a Uniced staéﬂu institutional trustes would deprive invastors of a
spokesman in this country to protect their interests. In this counection,
any attempt to specify powers which the American instituticnal trustoe may
not perform by reasom of being ungualified to act should ba oparative omly
s#o long a2a such dfaability should :untinun.zf

Daficlienciag

It should be stated that the cruscea will be a corporationm, as requirad
by Section 310(a)(l} of the Act.

The statement "1f thers be such a corporation willing md abla o
accept the trusteeship oo rezsomable and customary tarmg” in tha sectioum
of the indentura purporting to incorporate tha language of Sactiom 310{a),
(1) and {2) of the Act should be aliminated or revised sc as to be
ingpplicable to the statutory requirements.

It 14 suggested that provision be made in the indenture for the
resignation or removal of a trustee pot eligible under Saction 310¢s) of
the et and for the sppolntmenc of a successor frustee,

The proviaion that a succesaor to the tTustas by perger, cemsolidarion
or traasfer of assets will be guccessor trustee under the indemtura "any-
thing in the indenture to the contrary notwithatanding" sppears to comflict
with Section 310(a} of the Act. Tha quoted language ashould tharefora
either be daleted or it should be made clear that such succsagar must be
eligible under Section 310(a).

Exemtion - Catineau Power Co,, File No, 2-6433 {22 =548)

Gatlinaau intf Company, & Canadian corpoeratiom, filed an applicatien
under Section 304(d) of the Act for exsmption froem the requirement of
Section 310¢a)(l) of tie Act that it have an lastituticnal trustae organized

unoer the laws of the United States or of any State or Territory or of the

7/ Ses memoranda dated January 23 and March 14, 1948, re Sagusnay Power
Company, Ltd,, Plle No, 2-6194 {22-503}. ]
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pLlstTict of Ealunbia. The propossd insfitutlional trTustee was Royval Truae
Compaay of Montreal, vhich atherwise met the requirements of cligihility.
and qualification under Section 310 of the Act., The Commission by order
dared Junte 27, 1946, granted the applicarion,

The 4TZumAnC S made in support of the application included the
following: |

l, An American trustee could aor exarclse any powers in
Canads where the trust estats and pcbligor wers locaced.

2., Tha uze aof the term "trustes" wvhere thers was no power to

act would bae misleading and might prejudice che sbligor's
eitlia to property held undar emphyteutic leases,

3. The cost of providing an American trustee vho could perform
no useful function would be & hardship.

4. Ir would be unfair o Canadian boncdholders to have an
American crustea,

In view of the possibla effget of o American rrustee upom the title
to mortgaged property and the proposal to provide an American paying agent
te maintain bondholders' liscs and otherwise act as a rallying poinc for
Amerd can invt;:ars, this casa can be distinguished from Saguenay Power
Company, L:d.-f

Exempeion - Fifrh Avepue Hotel Corp., File NHo, 22.274

In tha case of the application for qualification of an (ndenturs by
Fifth Avenus Hotel Corperation, the fommissioo on November 4, 1943, granted
an exemption under Section 304(c){l) of the Act to permit the retention of
an individual trustes without the addicion of an inacicutiomal trustes.
This indenture was filed for qualificacion under the Act for tha purpoas of
permicting the solicitation of consents by bondholders to cthe extension af

& mortgage vpon applicant’'s properties, The mortgage as originally drawnm



in 1938, under a plan of reorganizatiocm approved by the United States
District Court for the Eascern District of New York, nzmed Hareld 5t. L.
0'Dougherty as sole trustee. The application for axemprion was based
vpon the centention that aince the indenture made no provision for the
appointoent 2f an inscitutional co-trustes and the individual trustes was
removabla by holders of a majority of outatanding bondas, the appointment
of such an institutional trustee would require the czomsent of bondholders
within the meaning of Section 3C4(e){l) of the .du':'c._g"ir

Exemption - Philippine Long Discance Telephone Company
Pile No. 2-4444 {22-42)

m Jume 27, 194G, an application was filed by Philippine Long
Distance Telephone Company under Sectien 304{c) of the Act for exampcion
from all of its provisions in connection with a proposed $500,000 f{ssua
of First Mortgege Bomds, The bonds were to be fasued undet an indenture
dated July 1, 1938, under which a 51,468,500 previous bond ia#un was
outstanding (believed te be sntirely in the handa of residenta of the
Philippines). The trustee was Hougkonmg and Shanghai Banking Corporatiem,
a corpotatiom of tha Bricish Colony of Hongkong authorized to do businass
in the Comzonwealth of the Philippines,

The hases of the application were hrieflyna: followa:

i, Difficultias of commnlcation apd unsertled conditioms.

2. TImportance to present security holders of keeping present
trustea and difficuley in finding anocher.

3. Compacy had no power to remove the trustas,

4, Disproportionate expanse in complying wichk Act.

9/ See also application filed by New Jersey Realty Company,
File No, 22-600.
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The Commaission agread to an examption from 310(a)(l) of the Act a0
as to ﬁarmit & forelgn trustee but cha trustee stated thar {f was will-
ing to serve under an indeaturs conforming to the Act, On August 14,
1940, aftar a hearing was held, an order was antgred exempting applizamc
from all of the provisions of tha Act with vespect to such issue, subject
te che conditions (agread to by applicant) that the bonds wera to bes
offered only in the Philippines and in foraign countries or their posses-
siong, and that full diaclosure was to ba made in the prospactius of the
respects in which the indenturs did not comply with tha Ace.

Thearsafter, on March 26, 1941, when it was discovared that certain
of che proposad purchagers ware American corporations, the {ndenturs was
qualified undar the Act exceapt as to Sectioms 310{a)(1l), 3l6(a)(l) and
AN7(ay(2) with respect to which xn unconditional exemption was granted
for the purposa of the proposed cffaring,

Exemption - Trans-Canada Pipe Linea Limiced
Pila No, 212927 (22a1989)

Appilication was filed under Section 304(d) to exempt an {swus of
$80,000,000 of subordinatad debentursas to parmit s Canadian trustee
(MontTeal Trust Company) to act as aole ilastirutional truscaa, A malor
part of the offering was to be made in Canada, Provision was included
in the indenture wherabdy s Americun insticucion would ba designated as
agent to receive servica for thi indenture frustee of all papers and
documents in any action arising out of the proviaioma of the indentura,

The pipe line was a quasi-governmental operation financed in part
by the Government and the designation of the indemture truscee had

political implicationa, An opinion of Canadian counsel pointed out that
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an indenture tTustee not incorparaced or licensed Ln Canada or one of ics
Provinces could not do buainesa in Canada in that capaciry without comply-
ing wich certain registratiom roquirements on an anaual basis and submit-
ting to inspections in each Prowvines when called upon to do so, The
epialon wvas expreseed that it was probable that no tmited States bapk or
trust company would be interested in acting as trustes under these
conditicna.

In view of the procective provisions included in the indenturs, the
character of the f{ssuer, the offering and crustes, the limited bmeficsy
to be derived from appointing an American trustee, and the international
gltustion involved, it was recommended chat the Commission grant chae

exemption. An order granting che application was entered on January 17,

1957,
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Section 310({a){3)

Co=-Trustass

Paragraph {3) will permit the making of provisicm for individual
co=trTustees, as is necessary under some State laul.lgf In so providing,
it requires that the rights, powars, dutles and obligations of the
trustees shall be lwposed upon and exercised or parformed by the insti-
tuctional trustese azlome or Jolatly with tha co-trustas. Exceptiom 1
made whare undar the laws of a particular jurisdiction the institutiomal
trustea shall be incompetent or wnqualified to act, in which cass the co-
trustes may act alens, The preper allocatiom of powera is sometizes
difficule in tha case of an issuer having proparties xacuring an lasue
in a jurisdiction whare an American trusatea 1s not qualifiad to ac:.llf

tnly soder thoea indenturas where it appears that there iz or may
be a co=trustea need thia provision ba inserted. The nead for such a
castrustas dependa upen the laws 3f the States vhetre the trust powers

ire to be axarcised.

Deficiencies

1t should be made clear, pursumt o Sectionm 310(a)(3) of the Act
that all powers under the indentura are imposed upon amd may be exarclssd
by the institutional trustee axcept uader tha linized exceptions where
such trustas is "“incompetent or unqualifted" to act,

10/ House Repert No, 1016, 76th Ceong., lst Sessiom, p. 46,

11/ See tndenture of saguenay Power Company, Ltd., Pile No. 2-6194 (22-3CJ),
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Exampticn -~ TA cartain Garman corporate Jishtore
Purmuant to applications filed undar Section 304(d) of the Act, the

Commission has permittad indantures securing debt sdjustment bonda of
certain Germm cotvporate debtors to provide that tha mortgage sscuring
such bonds ba registared in favor of the Garmsn co=trustes and that
cartain sets with raspect to the ralesse of property, insuranca monsys,
tha reduction of the registered amount of liens and the disposition of
relaase monkys be perfotmed only by the GCarman co-trustes. The exarcise
of thess powers and ducies 1s mubject, however, to ultimste contrel by
tha Amsrican instituticnal trustes 1f such comtrol 1s sxercised within
thirty days after notice i3 received by the inatitutional trustes of the

1la/
proposed acts to he taken by the Carman ce-trustae,

lla/ Allgemeine Blektzicitats~Geseilachaft, File No. 22-1704,
Releass Ho. 81,

Rudolph Xarstadt Akclengesellschafc, File No. 22-1763,
kslease Ro, 83,

Inarglie-Versorgung Schwaben Aktiengesellachaft, Fila No, 22-1764,
Raleasze Ro, 89.

Rheinisch~Wastfalischas Elakrrizicatswark Aktisngesallachafc,
Fila No, 22-1785, Releasa Wo. 91.

Harpanar Bergbau-Aktisngessllaschaft, File No. 22-1909,
Releans ¥o. 98, -

Barliner XEraft-ind Licht (Bewag)-Aktiengesallischaft,

Elaktrowearke akciengessllachafr, Fils No. 22-2117,
Relzass Mo, 110,
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In such cases the debt adjustmant bonds were to be igmued in comnection
with the German debtors' offer of settlemant to be made pursuant to the
London Agresment on German gxternal Dabts of February 27, 1953, Rach of the
Garman companiss had outstanding dollar bonds vhich had been in default for -
many yaars, The Londou Agraement providad, smong other things, for the con~-
ssnsual settlement of foraign currancy (including dollar) obligatioms of
Garman corporate debtors by the refunding and extensiom of such obligations.

While it was not contanded that the American institutional trustea waa
incompetent or unqualified to act, it was contended that cha vesting of
title and related powars in che German co-truatea was asgential to the
orderly settlament and payment of the obligations, since the rights in the
sacurity of both the holders of che naw bonds and the old bomds are rights
in German proparty, c¢reated under German mortgage law and to a large excant
dependent upon the interpretation of che German law fmplemsnting tha Londom

Agreeent ,
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Sectiom Jlﬂ;a!gﬂ}
Cartificaras of Intarast or Pnrticig;tiun

Paragraph (4) requires that in the case of cartificates of interest

or participatiom, the trustee has the legal power to exercise the rights
12/
of a holder of the undarlying securitien,

12/ House Raport No. 1014, 76th Cong., lst sessiom, p. 47.
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Section 310¢Dd)

Disqualificacion of Truacee

Cnnfli:t: of Interaat = Seneral

This subsaction requires that Aif any crustee has or acquiras any
conflicting interest as defined therein, it shall, within ninety days after
adcertaining that it has such conflictiang inceresr, aither eliminate such
conflicting intarest or resign, If tbEe trustes fgils to comply with this
requiresent, it muat notify che bondholders of that fact within tem daya
aftar the expiration of the 90-day pericd., If tha crustea failas to comply
with this requirement after written request, removal procasdinga may be
iascituted by any sacurity holder who has been & bona fide holder of indm-
tura sasuritiss for at lesast six months. The subzection than proceads to
stats what shall be deemad to ba a conflicting intarest. If chera ars two
ST mOors trustees, each trustas ir to be considered separately, for the
purposes of this mhuctinn.u{

it will be noted that the first paragraph of Section 310({b) raquirea
that che Tesignation of a trustes having a comflict of incarest, as defiped,
shall take effact upon the appointment of a successor truscas and such
duccassor's asccaptance of the appointment and provision is made for bond-
halders to petition a court for the appointment of & succesaor. The
purpese of this language ia evidemtly to zeasure the continuity of a trustee
in office and to prevent tha "orphantng™ of the trust. However, thera ia

nothing iz the Act b pifevent the trustes :iTom Tesigning or baing removaed

13/ House Report No. 1016, 76th Cong., lasc Seasion, p. 47,
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14/
for other cauvaes without making provision for preventing a vacancy,

excepl ae otherwise provided in Sectioan 3110G{a). Alse, Lt bas been the
practice, whan Lnalnturua providas for = co-trusatee pursudant Lo Sectfion
310a)(3) ;f the Act, to provida that the appointment and removal of auch
co-ETustes Ay be mads by Cha company, Cha {nsticutional trustaa or other-
vwise, or tha ﬁﬁ;tru#tll may resign without provision for preventing a
vacanay. Such co-trustee should, of course, resign or be subject to
removal L1f he has & conflicting intereat sa prohibited by Section IL0(h}.

The comflicting iptereats prohibited by the atatuce wmre commemly
refarred to by representatives of the Commisaion at the hesrings upon the
bill as "rules of r:l'n.'lal:l:t.-r."l'fi‘llr A memorandiss accompanying a latcer dated ‘
May L1, 1939, {rom Robert E. Healy, Acting Chairman, to Hon., Willian P.
Cole, Jr., Chairman of tha subcommittee of Cha House Comnities on Inter-
stite and Forelgn Commerce, stated io part as follows:

" . . . The Coomissiom recognizes, however, that it will be
impracticable co apply tha 'case by case' Ctrasaimant to the
conflict problem undar the present bill, dealing as it does
with various types of indsntures and differsnt classes of

{esusrs. The Commliseion beligves chat {t would be even
mors impracticable, under the present bill, Lo attampt to

14/ C.C.H. "Modal" indenture, p. 44, Sectlion 8.19; latter dated January &,
1955, to F. J. Woods.

15/ Statements of William . Douglas, Senate Hearings p. 58, Juns 9, 1937,
and House Hearings on H.A. 10292, pp. 36-37, April 25, 1938; Testimeny
of Edound Burks, Jr,, House Hearinga pp. 264-266, April 11, 1933;
letter dated May 17, 1939, from Roberct E, Healy, Acting Chairman, te
Hon. William P. Cole, Jr.
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provide for continuipng jurisdiction by a governmental agency
ovar the conflict problem throughout the life of each inden-
turs which is qualified under the bill. The Commigsion has,
therefore, endorsed the proposzl, which ia embodied in
Section 310{b), to establish reascmable 'ruless of thumb' with
vragpect to the possession of conflicting intazrests by the
trustea, such rules to be policed by the trustes itssll and
the indenture security holders throughout tha life of che
indenturs,

tvthe Commizaion recognizes, of course, that in many casas
these rules of thumb' will not outlaw the poasessgion by an

indenture trustae of soma fntearests which, in the light of che
facts of a particular case, are in fact materially conflicting..."

The Commission, in an effort to overcome scme of the more apparent
inadequacies of these "rules of Chumb,™ has sought to axtend their appli-
catipon, Thus, particularly undar Section 310(b){l) of the Act, the Lerms
"obligoer' and "trusces" ware for a time construed to lnelude persons con-
trolling, contrelled by or under common comtrol uitﬁ such p:t:éns. Sub-
sequently, howevar, the Commisaion, ir recognition of the intended rigid

scope of thase provisions, decermiced that such construction should not
16/
be followad,

Deflciencies

The carm "company” 13 substlfuted for the term "obligor" in the
indentura proviaiom purporting to conform to Seetion 320(b} of the Act.
Accordingly, the term “company” should be definad to inciude any obligoer
upon tha securities to be lasued.

Tha indeature ahould provide that tha provisicons tharsof which
purport to conform to Sectisn 310(k) of ths Act are spplicable to any
separate OT co-trustes,

16/ See discussion, pp. lba-16, iafra.

b
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section 310(5) (1)

ial Trusteeahip

Trustseship under more than one indenture made by the sane obligor
ia to be deemad a conflicting intersac with the exceptions memcioned in
this paragraph. Cases in which one indenture is a collateral trust in-
denture securad exclusively by bonds iasued under tha other indentura are
excepted, A fimilar axceprion 18 provided vhare the obligor 19 4 real-
esCats company haviag oo substantial unmortgaged asssta and vhere both
indemcures ara sscured by wholly separace and distinct parcelzs of real
astate, No real conflict of interesc axists in suech ;ISES. Whara tha
indenture to be qualified is wheolly unsecured, provision is made for the
axception of ocher unsecured indenturss, in the absence of a finding by
the Commission th#t # material conflict of interest {s likely. In addi-
tion, the Commission is authorizad co make further axceptions whare the
isguer estabiishea that :rusta&ship under both indenturas is not likely
to invalve a material conflice of :I.ui::lu:eai:ilzlIIr

The fact that more than ome saries of bonds may be liasued under g
. single indenture does not, in che ordinary case, comstitute a conilict
of interest under this provisiom bacausa the language of this section

18/
" requires that thara be "another indenture.” There may be, howaver,

17/ House Repozrt No, 10i6, 76th Conrg,, lat Session, p. 47.

18/ See memorandum dated Auguat 28, 1941, re Warren Brothers Cowpany.



wieeptiengs to thia jozitiss za whats ooechld 2anlilicoy of Latarest are
probable or whars 1t appears that the devige of a single indanture is heing
utllizad for the purpos=a of avading the requirementa of thias provision.
Thug, in one case it was proposed to create a aingle indenturs having
saveral saries issuable thersunder. Each series was Lo be separately
sacured and default under one series was not to affect or sccalerate the
19/
maturity of any othar series net in defaulcr. The view waa sxpressed
that becausa of the distinet and separate nature of the differemt saries,
tha provisions ralating to each such saries may be considered as separsta
indenturss and that & separats tTuetase should be provided charafor. It wvas
racoanendsd that che proviaions as to each sariea be lncorporated ino
separats lnstrumeanta,

In another case it was suggeatad chac a conrflict of interest may arise
under this provisfion by rzasdom of the fact that one of the seriss to be
issued undar the indentura was to possess a senior lien and the other sariaes

20/
was to possess a junior liem. Howevar, this position hza not been con-
aistently followed, 1In the case of two unsecured fndenrures, one being
20af
sanlor and cne junior, opinienm ia expresssd that a confliet may sxist.

A trustes named under a proposed indenture owned 4 substantial amount
of construction notes of the ifssuer, in which such trustee lasuead partici-
pation certificares to lé other banks, The loan agreement coutained
rescrictive covenants and other provisioms similar to those to be found in
IE? Lattor dated Gctober 24, 19%3, Te Amortizad Mortgages, Inc.

Letter dated Octobar 20, 1952, to Lyon Bortom of Kobbs, Thatcher &

Frederick.
20/ Exemptiocu granted Alma Hotel Corporation, Fils NHe. 22-364, under
gSaction 304(c) of the Act, diascussed at p. 1%, ivfra,
20a/ Memo. March 24, 1954, re State Loan & Finance Corp.;

Mémo, Jasauary 15, 1955, re Continental Baking Co.; memo April 17, 1956,

ra Lockhead Aircraft Carp.; memo, Jime 10, 1957, re Hatlonal Taa Ca.;

clearance memo re Gara Cotp., Flla No, 22-2210; memo and Commisaion
minute of August 13, 1957, te Shamrock OLl and Gas Corp.




- 14 -

indentures. The issuer was advised chat there was sufficient doubt as to
the qualification of the proposed trustee under Saction 3i0(b){l) of the
Act 50 43 to maike ic fnsppropriate for the Commission to saxpress an
cpinicm thtrunn.;l;

The Commission advissed in one case cthat it would be favorably disposed
to grant applicstions to permit the ssme Trustae to act under = sertes of
indentures to be separately secured by whiskey wvarshouss receipts. Provi-
sion weuld ba made vhereby defzult in paymeni of one series would be a
default under all and other provisions thereof would be substantially the
nnwl.g'?ﬂlIIr

In another case the staff sxpressed the view that no conflict of
interest is apparant oerely because one of two unsecured Indenturas per-
mitted conversiem of tha debenturas into comron a.tmu:h‘.,.glglIF or because cne
unsacured indenture contained a negactive pledge claun.gl&JIIf

No question was raised in & case where the proposed indenture trustee
was also trustes under the issuar's pansion plan, which provided that the
assets of the plan were to be sagregated in a truat fumd for the banefit
of lﬂpluytis and that such assets could not be invested in securicies of

. 22/
the company or its affiliatmes.

21/ Detroit Edisom Company, File No, 2-4609; Commiasion Minuts of
December 17, 1940,

Minuta of Octabar 10, 1957, ra Bartom Distilling Company.
Memotandum of November 29, 1954, by H. V. Less.

Letter of September 24, 1957, re Cantral Gea and Flectiric (o,
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Lecter dated April 25, 1945, to Mudge, Stern, Williams and Tucker re
Continencal Baking Co. 0f. application of American Box Board Co.,
Flle No, 2-3726, discussed at p. 20, infra,



Ab Firse tiz wedltlod waa Caasl thar the Lern Moblizolt 23 used
in Sectlon 310{b3(1l) of the aet could bafc:nstruad to iceclude a parent,
subsidiary, or affiliate of the 1uuer3§ because it was felt that easzen=-
tially the same conilict of Interast would exist whera the proposed inden-
ture trustee was also trugcee under an indenture of such other company.
Thereaftear, the Comigeion detarmined that Sactiom 310{2)(1)} of the Act
should be censtrued sc as not to include a parent, subsidiary or asiater

company within the meaning of the term "obligor” upon the londenture securti-

ties unlesa Lt appears that thera is good ¢ause to belisve that under the

géj Southern Natural GCas Co., File Mo, 2-47553; Commissica Minuces of
May 11 and 20, 1%4l. See also minute of April 12, 1541, re
Pennsylvania Gz2s and Flactric Corporatien,
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doctrine of Consolldated Rock Ca. v. CuBois, 312 U.S5. 510, or for other

good and sufficient reasons, the affiliated company 1s liable to tha
secuyity holdars of the 1asu-r.£&; This deterniration was published in

a release containing an opinion of the General Counsel in which it waa
emphasizad that Section J10(b) of tha Act was not intemded to covar avery
possitle comflict of intarest but astzblished "rules of thumb" prohibicing
certaln types of conflicting interasts which have resultad in the greatest

25/
injury to Ilnweators,

A wimilar position waa originally caken with tespect to the tamm
Neppstea' g9 used in this provision, holding that if a parenc, subsidiary
or atfiliate of tha trustae wias a trustea under an indenture of Che same
cbligor the trustee under the proposed indesture would be disqualified.gﬁf
On Jaouary 15, 1941, Porm T-l, relatiog to the eligibility and qualifica-
tion of the rruatae, was amended 80 gs to elicit such informaticn with
respect to pgreats and subsidiariss and, to a limited extent, with re-
spact to other i%filintes of the cTustas, Having taken tha poaition above
refarred to with respect to "odbligor,” aa discusaed in the published
opinion of the Ceneral Counsel, it was Eelt that the positicm should not

be taken that there 1s a conflict of intsrest under this provision where

one bank iz trustee under am indentura of an obligor and an affiliate of

24/ Commlasiem Minute of September 10, 1941. See Memorandum to the
Coomisslon from Edound Burka, Jr,, dated September 3, 1941,

25/ Trust Indenture Act Release No. 16, November 14, 1341,

26/ Letter datad January 10, 1941, to Sullivan and Cromwell ra
Marine Midland Trust Company of New York.
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22/
such bank is trustee undet another {ndenture of the same obllgor,

Accordingly, Form T-1 was again amended to eliminate the requirement for
disclosure of such 1nforn:tian;£ﬂ!

A vnri;tinn in the language of clause (1) to which coblection has
bean made {s to atace in the indenture to be qualifiad thar ir shall be
specifically desczibed in the other indenture, rather than to provide
that the other indenture shall be spacifically describad in tha indenturas
tc be qualified.

Yhera a pareat company guaranteed che bond lasues of two subsidiarias,
which bond fssves had the same Lndenture trustee, it waa urged that aince
tha guaranteca were unsecurad chere wes an automatic exempticn under
clause (1) of Section 310({b}(l). However, the position was Caken that
since the guaramtor was an "obligor" upon the bonds, as defined in
Seetion 302(12), such exemptiom was not npa:ativt.ggf

For a tima it was femlt fo be inappropriate to repeat clauae {11} of
this provision in the indenturae, since it appeara to relate solaly to the
Jurisdiction of tha Commlssion to entertain applicariona for exemption

thersunder, -Accurdingly, the practice was encouraged of Lneluding only

the prohibditory language of the provisicn in indenturss and incorporatiog

27/ Memorandum to the Commission Erom Baldwin B. Bane dated Hovember 3,
L1943,

28/ Commission minute of December 29, 1943, and Trust Indenture Act
Release No, 27 of January 17, 1944,

29/ Letter dated March 24, 1949, to Shearman & Sterling & Wright re
Congolidated Edison Company of New York, Inc. See discussion at
F. 29, infra.
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the axceptions by raference to the acatuta. It was subsequently recognized,
however, that no harm resultad from the {nelusion of the sotirs prevision in
the indenture and that such practice was in kéeping with the general PUTPGSE
of the Act to raquire cettailn of its provisions to be repeated in the 4
indenture rather than to locorporate such proviasions by reference. It was
rharafore determined to raise no further objection to tha inclusion of the
full provision in 1ndentures.2£f Subsequently, it has been tha practice
where such incorporation by refsrence is employed, to suggest that the
atatutory languaga (or tha applicable portions therasof} be substitutad,

It will be noced that when an indemture trustes la exzmp:e@ under
clauses (1) or (i1}, the procvedurs specified by the acc L{s to include in
the indentures a proviaiom excluding from the operation of paragraph {1) the
.ather indenturs under which securities of the same obligor are uufstanding
and having the sgme trustee, and an crder of the Comaission thersunder does
not opearate except to permit the ipclusion of such a provision in the inden-
rure, It i3 cherefore necessary o Lnclude a deacription of tha old inden-
ture as excluded from the indenture provision uniess it iz a situatiom

where the diaablility i3 Lo be rewoved prior to the lasuance of securities

under the oew Indenturs,

30/ Memorandum to scaff from Baldwin B, Bane dated June 13, 1940.



Deficiencles

1t appears that the indenture trestee {3 digqualified under
Section 3L0(b)({1) of the Act becauss {t Ls also cTustes under another .
indenture of the sama obligor and aone of the statutovry excepticns Ls
applicabls, aAnothar f{ndenture trustse should thereafore be obtained or
its conflicting interest should pe aliminated,

The old indenture to be excludad from the operation of Section

310¢(b)}{1) by reason of clause (i) thereof (or by reason of an order
under clause (L1}) should be specifically deacribed in the indenture

provision.

The provision of the indenture which purports to contain the
language of Sectiom 310¢b){1){1} of the Act should adhere to the statu-
tory language instead of providing that the indanture being qualified
will be described in some other indenture.

Clause (ii) of Section I1O(BY(1l) of the Act should ke set forth in
the indenture and mot incorporated by referenca,

Applicarions

It will ba notad that under clausi {1}, whersa borth indentures are
wholly ungecursd, the exemption is autamatic unleas a procesding 1is
instituted by the Comnissionm pursuant to Section 305(b) or Sectien 307(c).
It has been the policy of the staff net ceo institute such a proceeding in
the absence of extenuating circumstances not found in the ordicary caau.élf

Effective Pebruary 5, 1941, the Commiiszion adopted Rule T-10B-2
degigned to sxpedite the disposiciom of certain applications under
clause {ii}.ég; This rule provides thar where zn application 1s based

upon the ¢laim that no matarizl confliet will arise because, prior Ce

ar cancﬁrrtntly with the delivery of tha new indenture securicies, the

31/ However, & somewhat more critical appraach is taken under clause fil)
where clavse (1) 1s nor technically avallable; see applications
discussed at p. 21, infra,.

32/ Trust Indenture Act Release No. 8.
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other indenture or indentures will be discharged or measures to assure
the dischargs will be provided, the applicacion shall ta decmed to have
been granted unleas, within seven days gfrer it is filed, the Commisaion
orders & hearing therecn, No order is necessary if no hearing is inaci-
tutad, If the reglstration statemsant or applicatiom for qualificatiom
14 daclared to be affective prior to the expiration of the 7-day period,
such pariod 1s deemad to have been ac:nl:ratad.ég&f

Applications under this provision should bs made by the obligor and

not by ths tiuatee,

Exemption = Alms Hotal Corporatirm ~ Pile Ho. 22-564

Alms Horel Corporatiem filed an application for the qualification
under the Aer of an indenture (as proposed to be amended) under wvhich
its Class A and Claass P bonds wers cutstanding, in cormection with cha
preposed solicitation for assencs to the extanslon of the maturicy of
such bonds, Inasmuch am the Clasa A bondg were genigr to the Class B
bonda, applicant was advised that there may be & conflict of interest in
The Cancral Truast Company «f Cincinnaci, a3 indenture trusces, under cha
provisions of section 310(b}(l) of the m;:.‘s'y

Application for exemptiop wam filed undar Section 304({c)(l) of tha

Act uwpom the ground that it would require the assent of bondholders if

52a/ In the case of Commouwaalth Bdison Co, and Northern Illinois cas Co.
T (File No. 22-1470), suggosted withdrawal of application under thig
rula to avoid the delay of publicatiom, No acticn was taken umder

Sactlien 05(h).

33/ sSee also application by New Jersey Realty Company, Flle No. 22-600.
Sea MNote 20(a) supra ralating to two unsecurad debenture ilassues,

ona junior to the othar,
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there wvere to ba two indentures and two trusteas, and under Sectiom

' 304(c)(2) of the Act primarily upon the ground that it would be imprac-
ticable if not imposaible to provide for two indentures and cwo trustesas
without mataydally alcering the plan of adminiastratien provided under

the exiscing {ndentfura, Exemption was grantad under Sectiom 304{e)(l) of

:he Act .

Applicazion - American Box Board Co. - File Ro, 2-3726 (22-407)

American Bax Board Company flled a reglstration statemant, lncludiog
a trust findenture datad as of May 1, 1345, to The Michigan Trust Company,
trustee, securing 51,750,000 prineipal amount of 20-yaar, 4=1/2 convertible
debenturas,

The Michigan Truse Company wad alae truscee under ouratanding
convertible dabenturas acd nores which were to be pald off wirch the
proceeds of the proposed issue.

Finally, The Michigan Trust Company was also trustee of a Profit
Sharing Incantive Recirsment Plan which ouned a subatantial part of the
osutgtanding debentures and notes and proposed to scquire from l4 per cent
ta 27 par cant of the debenturaes being regiaterad.

In view of cha faet that participarions in the retirement plan
appeared to represent "carcificates of pnrticipati:n" in sacurities of the
reglstrant, an application was filed under Section 3LG(b)(1}(il} of the
Act, In view of the analogy which appeared to axist between this asituacion

and the exemption provided by clauvse (B) of Section 310(b)(Ll}, the appli-

cation was granted by the Commisaion,
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Applications = The imerican Tobacco Company - File Mos. 2-4985 (22-192), 34/
2-5509 (22-343) et al,

Several companias which qualified indentures under which thay publicly
offarad issues of unsecured debentures, then wished to make offerings of
debentures exempt [rom the provisions of the Azt under new Ilndenturss hnvinsh
the sama trustee as thelr raspactive previgus indentures. However, it
appearad that to do so would disqualify such trusteas unday the old gqualified
indentutres by reason of the provisions of Ssction 310(b)(l) of tha Act which
declares Lt to be & conflict of Intersst if cha frusces actas #s such under
more than one indenture of tha same obligor and makes no exception vhers the
subsaquent indemture is not formally qualified although both gre unzecured.

Thase companles therefora filed zpplications under Seetiom 210(b3{1){11)
of the Act with rsspect to their old qualifiad ipdenturas for rulings by the
Comuission that trustseship by such fruateces under the said old indenturss
and the proposed new Iindentures would not ipvolve a2 matesrial conflicec of
intarest, The provisions of Saction 3R0¢(b)(1), including clause (ii) thereof

weres substantially contained in the old {ndentures.

34/ See, also, The Chewpion Papar and Pibre Ca., Pile No., 2-5794 (22-419);
= Public Pinmce Service Inc, (22-227); Iri-Continental (orporsticn, File
Na. 2-6166 (22-5G0); General thareholdings Corp., Pile Ko, 2-6031

(22-489) ,(Marger); Housshold Financa Corp,, File Nos. 2-5787 {22-417)
and 2-10434 (22-1433); The Flying Tigers Line, Inc,, Flle No. 2-37560
(22=1272); Cansral Motors Acceptance Corp., Pile Hos, 2410295 (22-1404)
and 2-10453 (22-1439); Sylvania Plaectric Producta Co., File No. 2-10013
(22+1163); Gulf Sulphur Corp,, File No. 2-11751 {22-1718); and Pacific
Northwest Pipeline Corp., Pile No. 2-11485 (22-1673).



The new indencures ware usually substantially the same as the old
indentures except for differences In amounts, dates, redemption prices,
ete, Soms also contalned d4iffersmt perisds of graca om default, sinking

35/

fund requirements, and restrictive covananty, Purthermore, the effec-
tiveness of provisions of the indentures comforming to Secztioms JL0(dH),
312, 313, 3l4({a) and 318(a) of the Act was umally defarrad uatil such
timg asa the respective indentures should be formally qualified under the
Act,

Tha applicationas Hare.granted having particularly io wind cthat (f
the new indentures had been formally qualifiad under the Act, an exception

under clauge (i) of Section 310(b}(l) would have been applicable,

Applicacion = The Brooklyn Umien Gas Co. = File Ne, 2-5415 (22-317)

Application was filed by The Brooklyn [nion Gas Co, under Saction
3108 (1){1i1) of che Act by reason of the Fact that City Bank Farmers
Trusat Cozmpany, the cruaras nsmad ucder a proposed indenture mortgage, was
also trustee under tha following indentures of the same obligor:

{l) Outacanding issue of bonds in the amount of 56,000,000

(nom~=callabla, due May 1, 1947);
{2) An issue of bends in the amount of $lﬂ,ﬂﬂﬂ,ﬂﬁﬂ {callabla);

35/ The indenrures of The Champiom Paper and Fibre Company, Pile No. 2-57%4
{22-419), provided that an event of default under one resuliing in
acceloration of the maturity of the debt secured chersby, would
conatituta a default under che other,
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(3) TFouzr issues of bonds of companias which had baen marged wich
the regiscrant, all held as collateral for tha $6,000,000
aon-callabie iIFul abova; snd

(%) An issue of debmmrures in ths amoumt of $18,000,000.

It was proposed to redeem the igsues referred to under (2) and {H)
ahove simultsmecugly with the issuve of the new bonds, Purthermore, the
principal amoumt of the §6,000,000 non-callable issue referred to under
{1) was to be deposited with tha trustes and tha ilnterast upon such iswua
was ta be depositad at the interast dates. The application was grantad

| 36/
as to all of much issues on Augustc 25, 1944,

Application ~ Cambridge Bullding Corporation - Flle No, 22-270 - 14 §.E.C.651

Application was filed by Cambridge Building Sorporatiom (Cambridge)
under Section 310{?)(1}(11} of the pet with respect to a proposed issua of
37 Reafunding Mortgage Bonds under an indenturs of Cambridge to The
Pennsylvaniz Company for Insurances on Livey and granting Annuitias (The
Permaylvania Company) as Eruatee, *

The Pennsylvania Company was sole successor trustes under & first
mortgage from C. Bentom Cooper securad upon an apartment house with respect
to which the aforementionad Canmbridge mortgage was a second lien,

Pursuant to an offer made by Cambridge in 1934, 28.8 par cent of tha
51,397,500 Coopar bonds wers axchanged for Cambridge bonds and sueh Cooper

bonds ware deposited as additional security for cthe Cambridgse bonds.

36/ 4 like applicaticon was grentad with respsct to a subsequent offering
of this company, File No. 2-6381 (22-531),



It appearing that the remaining holders of tha Coopar bonds ware
unknown and had net been heard from for ten years (other chan ome holder
who retained $4,000 of cha 515,700 undeposited bonds for the purpose of
opposing action adverse to tha Cambridge bonds) and that no practical
staps could be taken by them under the Cooper mortgage, tha applicatiom

36e/
was granted,

Applicarion - Capltal Transit Company ~ Flle Wo, 2-5531 ¢22-356)

Capital Transit Company proposed to isswe bonda sacurtad by a mortgage
to Union Trust Company of the IHatrict of Columbia, trustea. Part of che
proceeda of the offering wvas to be used to redesem bonds of companies margad
into Capital Transit Company, The indenture for the bonds of one such
company, Tha Caplital Tractioen Company, of whicn Union Trust Company of tha
Diatrict of Columblia was also trustee, contained no provision for redemption
prior to maturicy on June 1, 1947,

Appliecarion was filed under Seetiom 310{b)(1l)(ii) of the Act upon cha
greund that ne material conflict of interest would arise by reason of the
agreement oL Capital Transic Cowpany to deposit with the truscee under the -
new mortgage an amount equal to the principal of, and unpald intarest to
maturity uvpon, the outstanding bonds of Capital Tractiom Company, to be
appllied to the purchﬁae or payment of such bonds, The application was

granted,

36a/ A like applicarion was granted with respect to 8 subsequent selicitetion
tg extend the Cambridge bonds, File No, 22-1405.



Application - Niagara Mohawk Power Corp. = File Wo. 2-8214 {22-942)

Riagara Mohawk Power Covporation (Niagara Mchawk) proposad to Lasve
$40,000,006 principal amount of Genersl Mortgage Bonds under its mortgage
ifudenture to The Marine Midland Trust Cowpany of New York (Marine Midland)
As trustee. It also had outstanding, as successor under s comsolidacion
agreezent entared info on Januwary 5, 1950, $56,360,000 principal amoune of
Firat Mortgage Bonds of Buffalo Niagara Electric Corpoeration.

Undar the téerms of both indenturas, which wera qualiflied under the
Act, Marine Midland woulid be disqualified as indenture trustee under tha
provisions ;hnrnnf incorporating Sectiom 310(b){1) of che Act, Applicatiom
was filed under clause (i1) of sald saction for the purposa of continuing
Marina Midland as trustee uvnder both indentures for 2 period of ninety daya
from Jemuaty 5, 1950, during wvhich period consideratisn would ba given to
taking steps to affect the consolidation of the two mortgages inco cne
instrumems. Niagara Mohawk and Marine Midland agresd that withia such
90 =day pariod the comflict of inzZerest would be slizinated or Marine Midland
would rasign as tTustee under una.of the indenturas and would notify che
Comzinsion of such actiom,

The Commisslom granted the applicacion for such period of ninety days,

by ite order of January 9, 1950.
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Application -~ Philadelphia Transportation Co, - File No. 2-6013 (22-486)

Philadalphia Transportation Company filad an appliczation pursuant to
Section 310(b){L){iL} of tha Act for an order by the Commission to permic
Girard Trust Company, truatee undar four equipment trust indentures of the
applicant, to act a8 tTustee under a proposed Firat Mortgage Indenture
secuting 57,000,000 of new bonda, The basis of the application vas thac
Girard Truat Company had resignad aa trustse under said equipmant trust
indenturas subject to the appolntment of substitute frustees. Since these
equipment trust indentures provided no machinery for the appolntment of
substitute trustees, the applicacion stated chat the {ssuer would cake
prompt atepa In & court of competent jurisdiction for this purpose, The
application was grantéed and the indenture was qualified on Decamber 10, 1945,

Thereafter, an amendment was filed to the application for the purpoas
of changing the basis of the application., It waas propoaed (o d:pasit
5172,125 with Girard Trust Company, being an amcunt aufficient to pay off
the equipment trust certificatas under three indentures in full to June 1,
1946 (maturity date)} in jlieu of appointing new truatees thereunder, and to
appoint a new trustee under tha fourth indentyre by agreement with the
relatively few holders of the certificates outstanding thereunder, thereby
elimfnating tha need for court action. The amended gpplication was alao

granted.
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36b/
Application and Pxemption - Prudence Bomd Corporstion = File No. 22.281"

Applicaction was filed by Prudence Bond Corporation for a finding
undar Saction 310(b)}({1)(ii) of tha Act and for exempticon under Section
304(c)(2) of the Act, #0 se to permit City Bank Farmers Trust Coopany to
act as trustee under aightess serles of ita Pirat Mortgaga-Collateral Bonda.
Separate Indemturss for each serias were eaxacuted undar a plan of reorganiza-
tion and it was proposed to solicit the extension of tha maturity of such
bonda from May 1, 1945, to May 1, 1930, by consent of the holders of 51 per
cant of tha respective series, as provided fn the 1n&=ncurt:.ézf The bonds
of aach serias wers secured by separata parcels of real estate, except chat
saveral searias had a coomen interest in two propertiss, and each series had
a pfﬂpnrtinnnti interest in aoy surplus of collataral sscuring each sarias
as wall as s proportionate clala sgairst the funds of che cocpmmy.

Defaults in the payment of bonda of anmy serlas on accelaratioo or
macurity and failure to extend the maturity of any series conatlituted a
dafault of all series.

It further appearsd that subscantial expensaes would have bean incurred
in requiring eighteen separate trusteas and that the company may oot have

been abla to obtain sighteen separate corporats trustees under the

clrcumstances of thias casa,

36b/ Sesa also Coummission minu.e of Qctober 10, 1957, authorizing staff to
advisa Barton Distilling Company that it is favorably disposed to
granting applications to parmit same Lrustss to act undar series of
indentures aeparately secured by whiskay warshouss recaipts, Default
in payment of one series will be a default under all,

37/ In tha case of one series, the maturity could be eitended unless the
holders of 51 per cent of the bonds of that series dissented.
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The application was grantad pursuant to Seetiom 20{b)}{l)(ii) and
a8/
Section 304(c)(2) of tha Act, Comsideration was given Eo the analogy
batwvean che fzcts of this case and the axception in Clause {C) of Ssction

31n(|;}_(1} of the Act.

Application - Public Servica Elactric and Gas o, - Pile No. 2-7711 (22-306)

The Chase Mational Bank of the city of New York (Chaase) was trustae
under a mortgage dated March 1, 1899, of Trenton Gas and Electric Company,
to which Public Service Elactric and Gas Co. {Public Service)} was succassor,
Approximataly $2,000,000 of these Trenton bonds were outstanding and vers
pavable on March 1, 1949. Public Service filed a registration atatement
covering 530,000,000 of its debenturs bonds to be lsaued undnr_ln indenturse
with Chase as trustee, under which the Trenton bonds wers to be pladged whan
paid,

An application was filed under Section 310(b)(1){ii) of the Aet to
permit Chasa to act aa trustes under both indentures wntil maturity and
payment of the Trenton bonda., It was urged that it was noc practical with-
out undue effort or expenss, to secure the necessary consents of the holders
af a majority in principal amount of such bomdas for the appointment of a
new trustes; that Public Service waa well able to pay tha Trenton Londs;
that Chase would resign as trustea under the indenture securing the Tranton
bendd promptly after maturity and payment; that Public Service would accept
tha resignation and use its beat efforts to securae the appointment of a
succassor tTiustee; and that tha granting of rha application should not extemd

the 90-day period ‘permitted by tha statute more than one or two months.

~a ¢ _— -
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By order of the Cowmission dated Octobar 21, 1948, tha applicaticn was
granted.
Applicatioms = Westchester Light Co. ~ File No, 2-7933 (22-873)

tonsolidated Edison Co. of New York, Inc, - Pile No, 2-7934
(22-874%)

Wastchescar Lighting Company (Westchester) and New York Steam Corporaction
both had secured bonds cutstanding for which City Bank Farmars Trust Company
(City Bank) was indenture trustee. Said bomd issues, as well az a propossd
oaw fsxue of $12,000,000 principal amount by Westchester under its sama
indenture, wers guaranteed as to prineipal and Loterest by Comsolidated
Edison Company of New York, Inc., {Consolidated Edison), patent of both
cozpaniss.

‘It mppsaring that Consolidated Edison was an "obligor" under beth
sacured indenturas, a2s defined in Sectiem 303(L1) of the Act, City Bank was
disqualified to act as indenture trustee under Saction 310(b)(1l) of the Act,
An spplication filed under Sectiom 3LO(B){1)(1ii) of the Act was grantad by
order dated April 20, 1949, it appearing that ac material conflict of

38a/
interest would resule,

Application - The Hartford Blectric Light Company - File No. 2-13680
(22-2222)

The Hartford Electric Light Company had cutscanding five series of
debentures Lssusd under threa ilndantures containing negative pledge clauses
obligaring the cnup;ny to securs such debenturss aqually and ratably with
any secursd odbligation cresactad by 1t, Tha Connecticut Power Company was to

ba marged into Hartford. Aa & part of the plan of gequisitien, four series

3Ba/ See also Deutsche Rentenbank-Rraditanstalt, Pile No, 22-2039,
Releage No, 115,
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¢f Czamaetisut bznds wara o bacoma gecurad obligacioms of Hartford, The
Hartford nagativa plodga celavzes theraby became oparative, and it vas pro-
posed fo axzcuta A new indentura of mortzage equally and racably securing
all of ths Raztford dzbanturas,

0ld Colony Truat Company, trusces under one Nartford Llndenture, was
to ba negmed trustea under the nev mortgage indexture as well aa the remain-
ing Hartford indentures. The new mortgage indenture was qualified under
tha Act, and ona indanture not previously qualified was ¢onformad to tha
Act., The provisions of the variocus indenturss (locluding events of default)
wers substantially the same and & provision was a&dded whersby accelaracion
of maturity under one would accelerate all.

Sincs it :ppeartd_that the proposed procedurs resultad in a sicuatiom
similar to sﬁvural series of bonds issuved under a single indenturs, and in
recognition of the complex problems prasenced by having separate Crustess
under tha sevaral fadentures, the Commiasion granted the application by
order datad November 8, 1957 (Release No, L17}, te permic Qld Colony Trust
Company £o act g3 trustee mmder sll Hartford fndenturea,

Appllcations -~ ra certaln German corporats debtors

The Comnission has grantad certaln applications mada pursuant to
SectlonaD4{d) and 310¢(bI{1){Lil) of thea Act o permit the same organiza-
tion to act as trustes or co-trustee undar an ocutstandiag indantura and
trustee or co-trustee under a new indenture in the case of certain German

debtars making offers of sattlsmsnt pursuant to the Londom Agreement on
ab/
German Extzrnal Dabt, The Garman law implementing the London Agresment,
286/ Allgemeine Elsktricitacs-Gasellschaft, File No. 22-1706, Relaasa No. 81,
Rudolph Karstadt sAktisngesallachaft, File No, 22-1753, Release No. 88.
Harpener Bergbsu-iktiengesellischaft, Fila No, 22-1905, Release No, 98,
Berliner RKrafb-Und Licht {Bewag)-Aktiangesellschaf:, Fila No, 22-2096,
Relaass No, 109,
Elektrowerie Aktiengesellschaft, File No, 22-2117, Release Nos, 110

and ‘116,
Dautzche Rentenbank-Kreditanstal:, File No. 22-205%, Releasa No. l15.
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which was adopted in order to allow an orderly and nondiscriminatory
sectlement of debts under the London Agreement, prohibits the GCermar debror
from making payments or any ather performance with respect to any old obli-
gationg uncil all rafunding nblikatiunl issued by all German debtora,
corporata or otharwise, have been paid in full,

By virtua of the provisions of the implementation law, the German
trustee or coe=trusfee under the old indenture is without the power or
incentive either to seek paymeni of the old bends, out of such securicy or
othervise, in preference to prymsnt on the new bonda or to ﬁruvzn: the
orderly paywent ip full of the new bonds in aceordance with their terms,
Any temaining conflict of interast between cthe German truatee or co-crustes
under tha old and the new indentures would appear to be eliminated by reascn
of the powera of the American institutional trustes to direct action by the
German c¢ostrugtes under che nev indenture, In additiom, the complicated
pature of German real estate law and title ragiscratiom procedures and the
tequiremants for aectlements under the London Agreexeant by which frequent
changes in the land records muat be mada during the pendency of the ssttle~
ment offer mske it deslrable that the hoider of = li;n ba fully familiar
with the antirs records in each land ragistar ralating ta the property

subject to cha lien.
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Saction J10(b){2)

Trustes-Ohlizer and Tristes-lnderyriter

Paragraph (2) of Section 310(b) provides that a trusted Ls to be

deemed to have g conflicting intersac 1f it or any of ity direccors or
executive officers is an obligor upen the indenture smcurities, or an
underwriter for cthe ublignr.égf Tha term "underwriter" 13 definsd In che
laat paragraph of subsection (b) to mean any persom who was an underwritar
within three years of sutseanding sacuritiss of an obligor, and has baen
conatTued by th2 Comnlsaion to include underwritars of the proposed
i:sUE.EEf

It appeared that a conflict of interest might arise under this
gection where the lndenture trustee was to buy ten per cent of the pro-
posed bond {ssue atr the underwriter's price. 1L was conceded to bea & close
quastion and no objection was ralsed, provided that diselosura of the :r;ul;
gerion wap made inm the registracion un:a.i:n!:a:«_-:n:.ﬂ:}lr A similar situgtion was
presented in the case of the purchase of bonds of The Hawaiian Electric
Company by the trustee, Hawaiian Trwat Company, Ltd,, with a view to
distribution. A conflict of interest was recognized but an exempiicn was
granted by the Commiasion under Saction M4(c) of the hct.&gf

qusticu wa3 raised whether a citle company, that insures the citcla

to the mortgaged property, is disgqualified to acc as indenture trustee

under Section 310(b){2) of cthe Act. Tt Ls understsod, in this connection,

J9/ House Report Ne. 1016, 76th Cong., lat Session, p, 47,

20/ 3See discusaion ac pp. 50-52, infra.

41/ Letrer dated June 6, 1540, to R. §. Hecht, chalrman of the Board
of Hiternia {ational Bank.

42/

12 5.E.C. 1135. Sse discusalon at p, 44, infra,
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that title companies sometizas write policies to icaure the lender againac
defective title in the mortgaged property, ino which event it might be con-
tingencly llable c¢c holders of indenturs securities, However, in view of
the fact that such liabilicy would be measured by the dmmage suffarad
through the defactive titla and iz not & prowise fo pay the indenture
ascurity, such trustea would not appear tp ba a person liable on the inden-
ture sscuricy s referred to in tha defipition of '"obligor" in Sactiem

43/
303(12) of the Act,

43/ Heporandum dated Novembar 10, 1949, of ¢, E, Shreva re guestion
™ raised by Mr. Burns of Bell, Boyd and Marshall.
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Section 310(b){3)

Control

tndeax paragraph (3) of Saction J10(b), & trustes is desmed.to have a
conflicring interest if it controls or is controllad by or iz under ;uumnn
control with an abligoer or uudnruritcr;ﬁﬁi Under this provigion, the test
is actual diract ar iadiraect control, The words “whether by agency, atock

ownership or otherwise,' which appearsd in Sectiona 310{b)}{3) and 310({bL){7)

of the Senates Bill, wers eliminated as unneceasary in view of the opinion

of the Suprema Court on April 17, 1939, in Rocheater Telephons Corporation
457

v, . S, and the Pederal Communications Commisafon, 307 U, 5, 125,
. a6/
Rule T-10B-3, m;de effective by the Commiasion on May 13, 1941,

was adopted for the purpose of enabling persons desiring to act as inden-
ture trusteas to detarmine In sdvance of the filing of a regiatracion
statement or an application for qualification of an indentura whethar or
not the Commission would find them to be disqualified to act as such
because of a control relationship with any particular person who might be
named as an underwriter for cthe obligor.

In ona casa, the proposed indenture tTustece was also truetes under
an indenture of the pareat of the obligor under which all of the capitcal
stock of the proposad issuer waa pledged as collateral security. Although

the voting power thus vasted in the FTustee was not belpng axearcised by

44/ Ses discussion of "underwriter,” at page 50, ionfra,
45/ House Report Ne. lOlé, 76cth Cong., lst Session, page &47.

45/ Trust Indenture Act Release No. 11, May 13, 1941,
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Teasen of pending recrganizatiom proceedings, such voring power was pruinrved
by court order and four of the savan directors had been designatad by this
trustes, The trustee stated that it would not exsrcise this voting cemtrol
without court order and that the court might divest 1t of this control,
Nevertheless, the position was taken that the proposed indenturs trustase
appearsd to have a conflicting interest under Sectiom JL0(b)(3) of the Act.ﬁz;
Thera was no conflict undar 5&::1;n 10{b){6) of the Act baczuss tha sscuritias
for which the stock was pladged were not in default,

In anocher casa, it appeared that six of the twslve dirsctors of the
obligor wers also directors of tha proposed indentura trustes or the trustea's
paTemt. Thars were also incidentsal cross-ooldings of securities by officers
and directors of the obligor and the trustae'’s parsnt. The Comnission was
umwilling to conclude thet there was no conflict of intarest proscribed by
Saceion 310¢b){3) of the Act and directed that refusal order proceedings ba
in'tituted.ﬁs A mew Cbrustee was thersupon -salected, Howawer, no gquestion
was raised wich respact to a possibla contrel relationship arisipg from nia-
cellgnecus minoricy interlocking relationships batween a telephone company

issuey and its parent on tle one hand and the indenture truastes and ils

43/
parent on tha octhar, cross-stockhkoldings being nominal.

47/ See memorandum of April 5, 1345, rs Portland Gensral Elactric Company,
See also Commission Minute of July 27, 1939, re Rortherm Indlana Publie

Servica Company, discussed at p. 48, lnfra.

438/ Commission Minute af November 8, 1940, ra Boaton Ediscn Company,
File No. 2-4564 (22~67), Quastion was alao raised of a comflict of
intarest under Sectiom 3I10({h)(4) of tha Act,

49/ See memorandum datad Qctober 15, 1943, ra Northwestarn Bell Telephone
Company, File No. 2-7705 (22-80%),
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Again, in the case of an exchange offer of debentures for the prefarred
stock of National Press Building Corporation, the president and & director
of the trustes, National Savings and Trust Company, was a director and one
of five voting trustess of tha obligor, Question vas raised of a conflict
of interest under Section 310({b){3) whereupon the individual resignad aa
voting tTustas .ﬂ!

Quastion was razised vhether Union Trust Company of Pittsburgh might act
a3 indenturs trustes for an {issus to be undervrictten by Mallon Securitias
Corporation because of the question of poasible common cnn:rnl.ég! Th&
Coomission indicated chat it was tentatively of the view rhat repressntations
made as to the difficuley of obtgining mother qualified trustas in Pictsburzgh
(vhars thas indnn:ﬁrn required tha trugstas to reside) that was not affili#tnd
wvith competitaoras of the obligor would not warrant the Lasuancea of an axemptiom
order undar Saction 304(c) of the A::;!lf Congequently, a new indenturas

crustas vas appointad.

Application = J, P, Morgan & Co. Incorporated = File No, 25-1

Application pursuant to Rule T-10P~3 was filed dy J. P, Morgan & Co,
Inecorporated as a prospeactive indenture trustee. for a finding that it did
not have any conflicting intarest as defined In Clausez (3) or (&) of
Saction 310(b) of the Act by reason of any affiliation between Lt and
Morgan Stanlay & Co. Incorporated, a prospective underwricer for obligors
at che time uninown, The question under Clause (3) of said sectiom was
whether J. P, Morgan & Co, Incorporated directly or indirectly centrolled,
or was dirsetly or indirectly comrrolled by, or was undar direct or
indirect common comtrsl with the ;rg¥n:ad underwriter, The question under
473/ jee memorindum of February /, 54, re National Press Building

Corporation, Flie No. 22-1800,

30/  Jones & Laughlin Steel Corporation, File No, 2-4624 (22-90).
EZI Commission Minute of January 7, 1941,



Clause (6) was whathar or not J. P, Morgan & Co., Incorporated was the

beneficial cvmer of ten per cemnt or mora of any class of security of such
52/ :
undervriter,

It was found that by reason of the community of incerests of the owners

of the stock of the proposed trustee and the underwriter, they wara undar
53/
common ¢omtrol. The opinion states In part as follows:

" 4 4« o« The fact remains that the underwriter was laumched as a
Morgan concern with Morgan backing, and that the prospericy of
the undervriter ip scill a matter of substantial incersst not
only to its own stockholders and munagement but fo tha manags-
manit of the Morgsn trust company s well.

i"Thus the trusc company is not only subject to the control of
its ovm diractors and officers; it ia also susceptible of baing
materially influenced, in situaticoms with which the Act i3 cone
cerned, by those in comtrol of the underwritere=-not by virtue
of any antagonistic powers or influances, but by virtue of the
barmony of paraonal incerests exiscing among the controlling
membars of the two managemmts,

"this confluence into the sama hands of both the power snd the
incentive ro control both corporations for tha mutual benefit
and protaction of the parsoms contreolling both of them makes
the conclusion inescapable, in our opinion, thac the trus: com~-
pany and the underwriter are controlled by a single unified

group.
Tha Comnissiom recognized its juriadiction under Rule T-10B-1 to
congider the issuves raised under Sectiom 310(b){6) of tha Act but in view
of its comelusion on the guestiom of commom coentrel, it comaldered this

quastion to ba academic.

" §2/ The issue of possibla conflict of Lnterest under Sectiom 310(b)(3) of
T the Act becausa of tha possible control relactionship becween J.P.Morgam
& Co. Incorporated, as indenture trustee, and Morgsn Stanley & Co.
Incorporated, as underwriter, was regolved in the Matter of Shell

Uniom Oil Corporation, File No. 244631 (22-95), by the subatitution of
anather cruatas, 8 SBEC 520,

53/ 10 SEC 119, 149,
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Thersafter, Morgan Stanley & Co, Incorporiated was digsolvad and
convertad into a partnership. As a part of the plan of liquidation, its
praferred stock, theretofore ownad substantially by the major stockholders
of J. P. Morgan & Co, Incorporsted, was liquidated and retired. J. P. Morgan
& Co., Incorporated was thersupom ldvisldé&f pursuant to authorizatiom by tha
cunnianianéé; that upon the facta then known, no question would be ralaed
with respect to the bank prasently being qualified to gct as indenturs tTus-
tee when Morgan Stanley & Co, is an underwriter for the obligor insofar as
the applicatiom of Section J10(b)(3) of the Act to that particular situation

was concarned, There appearsd to be ne further quastioen of a possibla

eomfiict under Sactiom 3L0(bY{6) of tha Act.

54/ Letter dated Auguat 13, 1943, from Baldwin B. Bane, Fila No. 25-1-3,

55/ Commisslon Minute of August 13, 1943, -
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558/
Application - Allgemeine Elektricitats-cesellschafr, Fila No. 22-1706.

Purauant to an application under Sectiom 304(d) of the Act, the
Cormmission exempted from the provisions of Sectiom J10(b)}(3) of the Act,
debt adjuatment bends, insofar as the indenture permitted the German co-
trustee Lo serve as such notwithstanding an affiliaciom with an underwriter
for the issuex, Fifty per cent of the outstanding capital stock of the
Germanh co-~t{rustae was owned by g Gerwan partnership which had a thres par
cent participation in a ayndicate which fn 1954 underwrote capital stock
of AEG znd 1t wa» anticipated that such parcnership would participata in
future syndicatesa underwriting security lssuss of ABG., 1t appeared chat
disquelificatiom of the proposed Getman co=trTustes would make it difffeunlc
to obtaln as co-trustee in Germany, any satisfactory organization or
individual which was engaged in trust business ip Germany and had any
experience with foreign loans and trust indentures with respect thereto.
Only a few German organizations have entered into thia field, these being
primarily the larger banks in Germany, all of which had relatively large
participation in the syndicate, which in 1§5¢ underwrote AEG's capital
stock mnd accordingly were subject to the same disqualification as the

proposed co-fIustee,

55a/ Trust Indenture Act Release No. 81,
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Section 310(b}(4)

Interlocking Directors, ate,

Paragraph (4) of secticn 310{b) prohibits the Iindanture trustee ifcsalE
or any of its directors or executive afficers froem being an officer, direec-
tor, partner, amployee, appointee or repressntative of an obligor upon the
indenture securitiea, or of an underwritear for the obligor who 1s currsntly
engaged in the businass of underwriting. Thia paragraph, howevar, permites,
in common pariapce, cne director or exeacutive officer "aach way" betwveen
the trustee and the obligor, but no perscon may at the same time be an
axacutive officer of both, The second common director Lls permitted mly
if che number of directors of che truatee ia wmore than nine, Clause {C})
permits tha rrustee to be designated to act as auch, or in certain specis-
fied ministearial capacities, by an obligor or undarwrit-r.ééf The failure
of this provisisn to permir limited affiliation of the undervritar wvith tha
tTustee ia congisrent with the raquireamencs of the Natiemal Banking hct.ézf

furing the period that the terms "obligor™ and '"trustes” were construed
by the Diviszsion te include their parencs, subsidiarias and affiliates,éﬂf
such conatruction wes alsc applied to the conflices of interest referred to
in paragraph (&) of Section 310(b) of the Act, Thus, in one case it wvas

notad that the numbar of direcrors of the obligor who were alas directors

of the proposed indemrure trustes and/or the trustes's parent exceeded the

56/ House Report No, 1016, 76th Cong., lat Seasiom, p. &47.

—  Third intsrlocking director prehibited - sse memorandum of February 9,
1955, re Michigan Bell Teisphona Co.; memcrandum of March 17, 1955, re
Southern Czliforntfa Ediaon Co.

57/ 12 U. 5. Code §78,

58/ See discussion at pp. l4-16, supra,
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58/

num ar parmitted undar this provision of the Act, The Commisgion directed
the irnatitution of tefusal order praceudingl?gf whergupen a new indenture
trustes %a: salacted, This quastiom has becoms moot under the naryower con-
struction since placed upon these terms. No such guestion appears to have
besn raised with raspect to a director of che trustes also serving as a
director of a parenct of an underwri:tr.ﬁif

The question was raiszed of a possible conflicc of interest under thia
provision in a sitnarion where the presidanc-direcror of an abligor was also
a director of the indentura trustee, and {t was proposed to add to tha trus-
tee's board of diractors anocher person who was a director and vice-chalrman
of the board of the obligor., 5Since the number pf direccors of the truztee
was mOTE fhan nine, the only question presented was whether the proposed new

director was also an executive officsr of the obligor by reason of being

vica=chairman of the board of rha obligor.

59/ cuestion was alac raised under Section J1O(d)(3) of the Act with
respect to control over cthe abligor, since six of the twelve directors
cf the obligor were also directors of the trustea or its parenc,

There wers incidental cross-holdings of securicies by officers and
directora of the obligor and the trustee's parent.

653/ Commisaion minute of Novembar &, 1940, ra Boston Bdisem Company,
File No, 2-4564 (22-57), Sea also Commission's minure of April 3,
1941, re Koppers Co., Flla No. 2-4721 (22-111}, involving situation
“here a dirsctor of the propesed indenture truatae waa alse a diracter
of a parent of one of the underwritera, HNo question was ralsed because
of small amount involved,

6l/ Lecter dated April 5, 1940, to Mudge, Stern, Willlams & Tucker re
Stona & Wevater, Inc.
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In view of cha definiticn of "executive officar" contalnad in
Smetion 303{6) of the Act, which excludas therefrom the chalrman of the
board of directors, and, {n view of representations that the sald vice-
chairman of the board of directors performed no exscutive functioms, It
appeared that he could bacome & director of the indenture trustee without
violating thia praviainn.ég; In gnether case it appearad that a dirsctor
and asenlor vice-preaident of the trustes was also a director and chairman
of the axacutive committee of the obligor. Obligor's bylaws provided
that the chairman of the exmcutive committes shall be dlm.d to ba an
executive officer. MNo further question was ralsed as to the qualificatiom
of the trustee In the light of =such Intarlocking relationskip upon recaipt
of advice that the bylaw provision would be eliminated and assurances that
the person concermed waa not in fact an offfcer of tha 1:n:|nu:|pu:q_.f.ézdr

The questicn has arisen as to the meaning of the words "ewployee,
appointes or reapresencative" in various types of situations. Thua, in
one case & vice-president of the trustee was alao a director and finan-
elal adviser of the obligor on a monthly salary. It was atated that ha
took no part in the executive management nor the operation of the ohligor

gnd that he had ne regular heurs for atteandance gt tha office of the

obligor nor 4 desk or office tharein. The staff cook the position chat

62/ Latter dated Dctober 21, 1946, to Peoples First Hational Bank & Trust
Co. re Westinghouse Electtic Corpoxation, File No. 2-4878 (22-159).

63/ Alan Wood Stsel Company, Fite No. 2-7841 (22-791).
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b/
there was & conflict of intareat under Seccion 310¢(b)(4) of the Act.

On the other hand, a title company ilnsuring ticle to the mortgaged property
and acting as indenture trusatee was regarded as an independent contractor
not ecoming within the scope of this suh:ectian.ﬁi!

Tha question of the Iinterpretation of the words "esployee, appointes
ot rtprlalﬁtativt" has arizen most frequently in connection with the
poasibie application rthereef to an attormey for an obligor or of an under-
writer far such ablignr.ﬁg}

To 2 case wvhere & mexmber of the board of direccors of a proposed
indentura trustee waa also a member of the lawv firm represencing tha
obligor on general retainer, the Commission authorized the Division o
advise such counasel that although it waa a close question, tha Comnisaion

waa of the view that a court would constzue hls reiationship to the isguer

as that 4f an "employee" within the meaning of Section 310(b)(4) and would .

64/ See memoramdum to the file dated January 8, 1942, by Robert McKellar,
re Schenley Distiliers Corporatiom, File Ho. 2-4925 (22-177).

65/ Memorandum dated November 10, 1949, of C. E. Shreve re quasticn raised
bty Mr, Burns of Bell, Boyd and Marshall,

66/ The view has been expressad that the worda “"appointee or representative"
reiate only to persons selected by the obligor or underwriter and
appointed especially to serve on the trustee's board as a representative
of rthe osbliger or underwriter, <Cf. Section 17(c) of che Public Utilicy
Helding Company aAct of 1935,
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67/
hold the trustee to be disqualified thereunder. In ancther case, a

divector of the proposed tTustes and a mémber of the firm acting ag fts
general t::m:mn'.-léﬂdF was also a director of the obligor for which his fimm
was retained 2g special counael in an apprailsal proceeding. Counssl was
advisad EE;E sinca his firm vas not employed by the abligor on a gnnerai
ratainur,-f he waa not disqualifiad as an "ewployee, appolntes or repre-
sentactive” of the obligoer, When, at a lacer date, an applicaciom Eor
qualification of an indenture was filed by this obligor, this firm had
pecome fta general counsel. Ragistrant was advised chat a2 comflier of
intarast appearad to exist and another trustee was obtained pursuant fe
an undertaking in the reglstracion atatemEnt.EEf

Thereafter, the staff took the posicion that thare waa a conflice of
intereat under this provision where the law firm, of which a directer of
the frustes was a mamber, was counsel for one of the proposed underwriters
although not sole counsel and not on 2 retainer basis. Such counsel was

afforded the opportunlty £o argue the mattear infer.ally bafore the

Commiseion and the Comnission expressed itself as being of the view that

67/ Compission minute of September 1, 1943, re Atlanta Gas Light Company,
file No. 2-5211 (22-262). n

68/ The relationahip of an officer or directex of the obligor or under-
writer as an employee, appointee or represeantarive of the trustee Is
not prohibited by Section 3LO({b){4}.

69/ Cf, Investment Company Act Release Ho. 214, September 135, 1%4l,

70/ See Compission minutes of April 12 and 14, 1945, re York Corporatienm,
Filea No. 2-5659 (22-394).
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a confliet existed. However, the regigtration scatepent was permittad to
become ufflctiva.zl!

A pruﬁu-ad amendment to lascruction 4 of Item 6 of Form T-1 and
Item 3 of Form T-2, to include an attomey or a member of a firm of
attorneys regularly retained or engaged by the obligor or any undarvriter
for the obligor, in the tarms "smployee," "appointee,” and “representative,
way circulated at the direction of the l'.::m:niu:u:m.lyr Thereafter, when

such appareat eomflicts arose, the Commission decided £o ralise no queastiom

with respect theareto in view of the fact that tha general problem waa
under study by it.lg;

The view was expressed by representativea of banks and trust companies
whe act as indenture trux teas, that many of guch companies would prefer to
surrenaer this businass chan to give up their lawyar=directors who wegs
valuable in conneection with their ordinary trust businass and thar the

resule would be to throw thias business to a relatively few inatitucions

in the larger financial communities, Thereafter the Commiazsion Lasuad ita

71/ commission minute of July 1O, 1945, s Continental Baking Company,
Fila RNo. 2=5773 (21=413).

L.l

72/ Comnission minute of September 27, 1945.

73/ See Commission minutae of September 27, 1945, re Southwestern Bell
Telephone Company, Flle No, 2=-5899% (22-434); and Commission minute
of November 26, 1945, re Paeific¢ Talephone & Telegraph Co.,

Flle No, 2-3996 (22-47%).
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release anncouncing the abandonment of the proposed amendment gnd the

deficiency ia no longer raised unleas the lawyer is actually employsd as
house counsel of the obligor or underwritar, or other extenuaring circum-
stances axiat which would clearly establish the sttorney as an smployee,
appointae or representative of the obligor or undcrwritur.zé;

It was concluded that the term ''partner,'” as used in this ssctiom,
includes an eaxecutor or truscee whe becomes a limited partner of an under-

25a/
writer for the abligor,

74/ Trust Indenture Act Release Wo. 35, Pebruary &, 1947,
75/ Seea letter dated Pebruary 5, 1947, to Edmund Burke, Jr.

75a/ See memorandum dated April 23, 1251, re letcer dated April 19, 1851,
from wWilson & Mellvaine.
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Exexption = The Hawalian Eléctric Company = File Nos, 22-219, 12 S,E.C, 11335;
and 2=5383 (22-313)

The Rawalian Blectric Company, Limitad, {iasued under its {ndenture
dated September 1, 1938, 52,000,000 prigeipal amount of First Mortgaga
Series A Bonds and 53,000,000 of Seriea B Bonds, The trustes, Bawalian
Trust Company, Limited, participated with a group of financial instituticna
in the purchase of the said bonds with a view to distribution. Inasmuch as
the trustes diasposad of {t= holdings of Series & and B Bondas on or befars
May 1, 1941, it continued to be an "underwriter" for the obligor, as de-
fined in Section 310{L) of the Act uncil May 1, 1944, and consequencly
could not qualify under Section 210(b)(2) of the Act.

In additiem, the truatee had six directors in common with Bank of.
Hawaii and Bishop National 3ank, both being underwriters of said issues,
and was tharefore also disqualifisd under Saction 310(b}(4) of che Act.

llpon a showing that thers were no fnstitutioma eon the islanda Hitﬁ
sufficient faclilities to act as trustee which were noc similarly disquali-
fied and the uncertsin sbility of a mainland trustee to function on the
islands undar eaxisting laws and conditions, an exemption from such provi-
sions of the Act by reason of the forsgoing conflicts in Lnterest wvas
granted pursuant to Sectiom 204{c¢c)(2) with respect to a proposed offaring
of Series C Bonds.

Thereafter, when the conflict of interest under Sectiom 10(BY(2) of
the Act no longer existed, the Commission extended the exemption from

Section 310(b){4) of the Act to a proposed isaue of Seriea D Bonds {the
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16/
Series ¢ Bonda nec havieg bean publicly offured)._" Like exemptions
17/
were gracted with respect to the Series E and F Bonds.

Exemption - Rheinisch-Westfaliachea Elektrizicarswerk Aktlengesallschafc,
Fila No. 22-1785 77af

Pursuant to an applicatiom under Sectiom 304{d) of cthe Act, the
Commisaiom exempted from the provisions of Section 310(b)(4) of the Act,
debt adjustment bonda insofar as the indenture pearmitted the German co-
trustas to serve as such notwithstanding the fact that the chairman of
the Aufsichtetratof the German co-trustse was also chairman of the
Aufaichtarat of the bank which had acted ag an underwriter for the {ssuer,

The Aufasichtarac of a German corporation has subatantially different
functiona ffum that of tha board of directors of a United States carpo-
ra:iun. Under Sectlon 95 of the Jer.an Stock Corporatiom Law, the duties
andlrigh:: of members of the Aufsichtsrat of German corporatioms are
-xtrﬁmuly limiced and che delegation of management powers to the
Aufpichrasrat are apecifically prohibited, Diaqualification of the pro-
pozed to=trustee would have made it diffieult to obtaln as co-trustee any
Cerman organization satiafactory to the cowmpany which had adequate experi-
ance Lo desling with foraign laws, sinee most of the available institu-
tiona which would cowe under conmideration for such appointment had
relati:;nshil:llwith underwriters of the Lssuer involving ownership or
control which ?ura at least aas serious as thet relacing to cthe propeosed

7ib

co=trustee.
76/ Trusc Indenture Act Release No, 29, July 6, 1944.

Elf File Hoa, 2-5906 (22-456) and 27011 (22-628).
77a/ Trusc Indeature sct Release No, 91,

77b/ Ses alao Allgemeine Elektricitats-Gesellachaft, File No. 22~1704,
where 2 8imilar application was granted. Trust Indenture Act

Release No, 81,
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Section JLO(BY(S5Y, (&), (7), (8) and (%) .

Crosgs~ovwnership of Securitlies

Lika paragraph (4) of Saction 310G(b) {relacing to interlocking
'direq:ars and simiiar affiliaciona), paragraphs (5), (&), {(7) and (B)
(relating te cross-ownership of sscurities becween the obliger, or i3
underwriter, and the trustee) ave definitely defined prohibited relaclon-
shipa which in a given case may alao constirute a control situation
proiiibited under paragraph (3) of thie sec:iion. However, in ctha para~-
graph tollewing, it is stated that the indenture to be gquglified ahall
provide that the aspecifications of parcentages {n paragraphs (5 to (9),
inciusive, shall not be conatruad as iadicating that the ownership of
such percentages of the securities of a pevson 1a or is not nacessary or
sufficient to conscitute direct or {ndirect control for the purposes of
paragraph (3} ar (7) of this sub:n:tinn.zﬁ; A predetermination of a
confiiet hereunder based upon a prohibited atfiliacion betwean the
trustee and 2n underwriter may he had under Rule T-lﬂB-J.zE! Rare, too,
the terms "obligor" anu "trustee' shouid nok be comscrued te {nclude

89/
thelr affiliatesa.

78/ Thia subsection alac contalns definirions for the purpose of
paragrapha (6}, (7), (8) and {9} with respect to "security" and
"securities,” the existence of a defaulr, and the holding of
securities by the trustee as collatersl and in certain represen-
tative capacicles,

79/ In tha Matter of J, P. Morgan & Co. Incorporated, 10 SEC 119, 130,

80/ See oiascussion at pp.léa-16, supra.
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Paragraph (5) imposss restrictions om the beneficial ownership, by
the obliger and its underwriters and their reapective officials, of voting
securitias of tha trustea. Helther the obligor nor any of its officlals
may be the beneficial cwmer of mora than ten per cent of such securities.
A twenty per cént limit s placed upon their collective ownership of such
securities, A ten per cent lim.t ia placed upon the cwnarship of such
securities, individually or col ectively, by each underwriter and its

81/
officials.

The Commission granted accelerafion in one case whers 1t appesarad
that in one of the bildding groups for tha debencuras were included undaer-
writers for a stand-by offering of cowmon stock of the trustee by which
thay might be required to purchase more Lhan tem per cent of che trustee's
:tack.gl!.Jr

Paragrapha {6}, (7) and {B) deal with the mattar of the beneficial
ownership by the truatee of securities of an ahlignr or underwriter, and
securities of peTaons who own subsctantial parcentages of the voting securi-
tiag of sn obligor, or whe scand in a control relationship with an obliger.

The rmatrictiona also apply to securitisa hald as collaterkl sscuricy for

an obligation as to which an umcured default in principal has continued for

81/ Houase Report Ho. 1016, 76th Cong., lat Session, p. 48, Tha statute
prohibits such owmership by two or more of such persconsx. In this
comnection, Inatruction 3 to Item 8 of Form T-1, which permits hold-
ings of less than one per cent by '"an underwriter,” etc., to be
caitced, was merely for the purpose of simplifving the requirements
af the form and net a construction of the statutory languags.

Commission minute of QOctober 4, 1956, re Southern Bell Telephone end
Talegraph Company.

Ll
—
-]

.

|
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more than thirty days. Paragraph (&) gives recognition to the face that
if a crustae fa permicted by paragraph (1) of this subsection to act as
, tTustea under more than one indenture, there is nc reason why tha ownar-
ship by the trustee of securitias {ayued under any of such indentures
" should be deemed to consticute a conflicting in:nrn:t.ggf It thus seems
¢laar that a :ouflictiﬁg interest doea not arise under the Act merely
because the trugtea owna securities lssued under the indenture under which
such Crusates 1s Iv:til':g.'a.&.‘Ir
In ona c¢ase it appearad that the proposed Indenture trustea held
common scoek of the proposed obligor a3 copllateral securdity undsr a dq-.
faulted obligstion of the obligor's parent. I was contendad that because
such parent was in baskruptcy, the trustee could net reduce the collateral
to possession and cthat Lf éhe trustae did obtain possession thareof, 1t
would agree to rasign. Conflicts of incerest appearing to exist under
paragraph (6), and posaibly paragraph (3) of Sectiem 310(b} of the act,
the Commission did not agree to such trustee accepting the paui:ian.ﬁﬁf
vmarship in a representalive capacity--i.a,, as eéxecutor, trusiee or
in a similar capacity--is given saparate and more liberal treatmant in
paragraph (9), on the thaory that such ownership does not involve as
direct a zonflict as bepefisdial owmership. IE, om May 15 in any year,
the trustea's holdings of such securitiex in a3 representative capacity

exceed the prescribed 25 per cent limic, the cruatee is to be desmed cto

have a comflicting Iinterest, But any such securitiss {(in an amount not

82/ 1Ibid.
83/ Lecter dated August 30, 1939, to Messrs. Hurt & Huntley,
B4/ Conmission minuce dated July 27, 1939, re Northern Indiana Public

Service Company.
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axceeding the 25 per cent limit} which were acquired through becoming
executor, administrator, or Lestamentary trustes of an eacate which in-
¢iuded them may be excludsd from the calculaticm for a 2-year periopd.
The trustee is required to make a check of ita holdings of such securi-
ties in any of the apacified represancacive capzeities promptly aftar
May 15 in each year. A similar check must be made when a principal or
interest default under tha indenture has continued for thirty davs, and
all such securities hald by the trustee in any of tha speacified represen-
tative cepacities, with sole or joint coemtrol over such sscurities, are
thareaftar t0 be compidered as Chough beneficially ¢wned by the truntae.géj
Inasmpuch as paragraph (5) requires this check ts be made only once a
year on May 15, it has not been considered necessary to raquirs the
filing of information with respect thareto in Form T-1 or T-Zﬁéf and a

conflict theraundar probably {3 nor subject to attack undsr Sectiom

305{b)(3) or Section 307(c) of the Act.

Deficlencies

Since the date upon which a check is required to be made undaer
Clausa (9) of Section 310(b) of the Act is fixed by statute at May 15,
it may oot De changed,

85/ Houae Report Wo. 1016, 76th Cong., ist Sessien, p. 48,

86/ Lettar dated February 7, 1941, to Cravath, de Gerasdorff, Swaine &
Wood,
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Section J10(b)

Definitioms

Therae are contained at the end of Section 216(b) of the Act definitions
of various terms used tharein,

There are tﬁcludad from tha upuraiinn of paragraphs (&, (7), (9}, and
(5}, securities other than "corporate securities,'’ sacuritiea hald as
collateral under the indenture to be gualified, or for an oglibacion not
in defaule aa co principal for thirty days, and securities held in a
minigterial ¢:11:=r-|u:iL'}if.gliIIr Alao, by excluding bank loans from the definiclon
of "segurity," a trustee in the banking businese may make loans to the
ablilgor under the indenture without being disqualified tc act as asuch
truatee.ggf

The final paragraph of subaaction (b) defines the term "“undsrwricer"
as meaning, for the purpsases of that subsection, any person who, within
three vears prior to the time of determination, was an underwriter of any
securicies of an obligor acutstanding at such time.ng If the full defini-~
tion of "underwriter' is incorporated in the indemture ar this poimt, care
should be takes to reflect rhe 1934 améndment to Sectlen 303{4) of the Aer,

The gquestion has ariseh as to whether this definition of underwricer

excludes the proposed underwriters upon the issue with respect to which

the regiscration statement or application for qualification was filed,

87/ House Report No. LOlé, 76th Cong., lat Session, p. 48.

88/ Letter dated Yanuary 24, 1940, to Leve, Heche, Hadfield & Clarke re
Skelly @il Company; memo dated February 17, 1955, re Shell o1l co.

83/ House Report No, 1016, 76th Cong., lst Sessicn, p. 48.
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When this matter first came before the Commission it waa decided ro raise
no gquestion as te a conflict of interest under Section 310{d)(1) of the Act
arising with Tespect o a control relatiouship becween the trustee and an
undaruricar for the securities being 1'1:31.:t:uurewrl.'s"'g"If The basia of this
det?rminaticn was that such underwriter had not underwritcten outstanding
securicies of the obligor within three yegrs prior to the time rhat the
determination was made and hence did not c¢ome within che definition., How-
ever, this positlion was subsequently reveraed and the forms and rules weare
ordered co be amended (o conformity tharawtth.glf

Although there is no ambiguity in this definicien when read alone, it
was felt chae when read in the lighr of the legislative hiatory and the
policy declared in Sectiona 302¢a)({3) and 302(%) of the pct, no such result
was int:nded.gg; The emphasis of thia definition waa evidently to place a
three-year limit with respect to affiliations with underwriters and then
only underwriters of sscurities cutatanding at the time of the determina-
tion. Ta exclude prospective underwriters would place an artificial limic
upon the power of the Commisaslion to lasue refusal orders under Section

305(b) {2} of the aAct by preventing it from eli.inating a certain future

conflict apparent at the time of qualification of the indenture. Thus, as

$0/ Commission Minute of February 15, 1940, re Blaw-Knox Company, File No.
2-4300 {22-2}, A like question could ariase under paragraphs (2), (4},

{5 or {8) of Section ILO{L),

81/ Commission Mipute of November 9, 1940, and Trust Indenturs Act
Release No. 5 amending Ferms T-1, T-2 and T-3.

92/ To reach this conclusion, it 18 necessary to read the word "means" as
"Ineludes, "
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soon u3g any fecurities were cffered by such affiliated underwriter, the
machinery of Secciem 310(b) of the Act would be called into action, whereby
the trustee should eliminate the conflict or resign within ninery days; if
it Failed to resign, it should give notice thereof-to security holders
wizhin ten days thereafter, and then a security helder, after holding his
security for six months, tould petition a courc for the removal of the
truatee and the appointment of a successcr, Such a procedure appears to
reward the trustee for his owm Lnactivity and for the ilndifference of
security helders, While if may he the best that could be deviged as a
contractual remedy, it seems clear that Congress Incended that at least
at the outser the Commission should have an opportunity to sae chat the
trustee would be qualified.

Rule T-10B-1, adopted pursuant to Section ]1%(3) of the Act, contains
a defiriciem of '""Calculation =i Percentages’ which should be included with
this provision of the indenture. This definicion should not be altered or
evpanded, Also, it 13 the przetice to Incorporace definirions of "voting
securicies,"” "director" and "executlwve officer” from Section 303 of the
Aclk,

Deficlencies

Rule T-10B-1 contains a defiaiction of "Calculaeion or Percencagas”
which should be inserted in cthe Indenture., The laat paragraph of this
definitlon atates that differences {n the intereast ratea and msaturity
dates of various series of secured evidences of indebtedness shall not be
deemed sufficlent to constituce such series different classes. Thias
definition should not be enlarged to provide that differences {n ''redemp-
tion paices” also will not constitute such series different clzases.
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Section 310(c)

Qualifications of Trustee under
Pablic Ueilicy Aet of 1935,

Subgection (c) of Section 310 provides that che Public Utiliey aet of
1935 mhall not be held to estanlish or authorize the establighment of any
standards regarding the eligibilicy and qualifications of the trustee or
prospective truafee under an indenture to be qualified under the biil, or
Tregarding the provisions of any auch lodenture with respect therste, other
than cthose establiahed by this section. This subaection is intended to
prevent the Commission from imposing more atringent requirements with re-

spect to such mattera, by virtue of the powers conferred on it by the
93/
Holding Cowpany Act.

At the rime that the biil was pending which became cha Trust Indanture

Act of 1939, the following was axpressed I(n a letter dated December 14,
94/
1938, from Chalrman Douglas to Mr, R. G. Page:

"The policy of this Commission 1f this bill becomes law will be
to apply it to all cruat indenturas embraced within ie, inelud-
ing indentures coming under the Public Utility Holding Company
Act of 1235, Insofar as the Barkley Bill treats of a particular
problem, the Comeission will adhere to it and not endeavor o
supplement or transcend Lt by use of other powers which it mighe
have under the Public Ucility Holding Company act of 1935. In
other words, it would be the policy of the Cymmission, once the
Congreas had defined, for example, what conflicts were or were
not permissibie, to apply the formula which Congress had pro-
vided to the exclusion of all other possible ones."

33/ House Report Mo, 1016, 76th Cong., lsc Sesaion, p. 49.

$4/ Commission Minute of December 14, 1938.
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To carry out this policy and in view of the provisions of Section
3tl¢{c) of the Act, an zarrangement was made, after the passage of the
Act, berwaen the direckors of the Division of Publie Utilities and the
gRegistration Division (now the Division of Corpaoration Finance) whereby
the latter Division wouild examine Llndentures filed under the Kolding
Company Act for compliance with the atandards of the Trust Indenture Act

95/
although exempt therefrom,

95/ GSee Public Urilitles Division staff memoranda dated May 15, 1940, and
August 18, 1944,
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Secrion 313

Preferential Collestion of Claims Agzainst Obligor

Subsscrion (a} of Sectlom 31l 13 designed to eliminate competition
hetween a trustee, who Ll: also a credicor of the obligor, and the bond-
holders he represents, during and afcer the 4-months' period preceding a
“defaulr" as defined in the last paragraph of chea subsection. The
:rus:uelfls permitced to become o crediror of che obligor, but Lf it
improves ity position as sfuch creditor, afrar the beginning of such
4-months' pericd, the procseds of such preferential collection must be
apportioned between the trustee and the bandholders {n such manper that
the trustee veaceives nc greater percentage of irs claim {afcer deducting
nenpreferenclial collectionsy than the bandhclders receive on the unsecured
portion of theilr claim, after deducring receipts from orher sources, In
the zase of bankrupt:?, recaivership or recrganization proceedings,
administration af these provisions ia vesced in the cuurt.gf A provision
subordinating the indenture securities to other debt does not affect the
application of this r,«t\-.«::j.q:lr:..-3"i

AN attempt to revige thisg provision co permit the Crustee Lo Tetain
paynents received by it upon senlor indebtedness was resisced., Such a
provision was permitted to be included elsewhere in the indenrure so that
it could be tested under Seckion 315{3}.§Ef

The following itema, as to which the element of competition is neot

present, are excluded from the apportionment requirement: (1) payments

by personsg, other than the obligor, who are liable upon the claim in

1/ No objestion has heen ralsed to the addicion of the phrase "io ics
individual eapacicy" in referring co the trustee hereunder.

2/ Mouse Report No. 1016, 74ch Cong., lst Seasion, p. 49.

3/ Letcer dated aprii !, 1947, co Bodman, Longley, Bogle, Middleton

and Armstrong,
Ja/ Memo September 25, 1956, re Fansceel Metallurgical Corporation.
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rucstion; (il) the proceeds of the bonz fide sale of the claim by the

trustee to a third person; (1if{} distribuctions received in bankruptcy
or receiverahip, or 1n reorganizarion proceedings pursuant to the
Bankruptey Act or applicable Stace law; (iv) realizaclons upon property
held as security for the trustee's claim prior to the beglnning of the
4-montnsg' period; {v) realizatioms upon property received as security for
a claim created within the 4-months' period, i.e,, a2 so-called "rescue"
or "distress” loan, if the pToperty was so recelved simultanecusly with
the creation of the claim, and if the trustee establishes that it had
no reascnable cause to believe that the '"rescue" weuld be unsuccessful,
that is, no reasonable cavae Lo belleve that a defaulr weould ocour
within four months.&;

The next to che last paragraph of the subsection is intended to
prevent 3 trustee from evading the apportionment requirements in the
event of resignation or r:mnval.éz
Under the definitions of the terms "'default” and “indenture gecurity

holder” comtained Iin the final paragraph of the subsecrion, {f the trustas
is acting as trvatee under two or moTe qualified indentures, all of which
are in defaulc, the azcounting requirements come into operation four months
pricr to the earliest default, and the heolders of securities outstanding

6/
under 31l of such indenturas are entitled to the benefirs therect, The

4/ House Report No, LO0i%, 76th Cong., lst session, p. 49,

!/ Ibid.

I

&/ Ibidg.



- 57 -

practice hag arisen, however, toc extend the benefits of chis provislen to
security holders under such other defaulted indentures having the same
trustee and contalining provislons substantially similar to the provisions
of Sectlon 3il(a) of the Act, whether or not formally qualified under che
Act -lf

Subsection (b} permits the exclusion, from the apportionment
requirements of Section 3lifa), of certain classes of credits, the owner-
ship or acquisition of which doesa not invalve an acute conflict of intarest.
Included in thls category are (i) cradics evidenced by securities Lssued
upder an indentura, or by securities having a maturity of done year of more
at the time of acquisitcion by the truatee; {Ii) advancea authorized by a
recelveraship or bankruptcy court, or by cthe Lndenture, for the purpose of
praserving the mortgaged property or uf dliascharging tax liens or other
prior liens or ancumbrances on the trust eastate, 1f appropriate notice of
such advances L3 given to the securlty holders; {iii} certaln disburse-
ments of a mipor nature; (iv) remporary credits arising from the sale of
goods or gecurities gold Ln what {3 substantially a cash transaction, as
for exampie, cases where payment is made by check which may take several
days to claar; (v} creditor relacionships arising from the owmership of
gecurities of "BEdge Act’ corporations, which are comparatively few in
number.and are engaged almost exclusively in the financiag of foreign
trade; and (vi} credits arising from certain transactions in "self-

liquidating paper” such as craedits arlsing from che discount of drafts

7/ Qi "Model" Indenture, p. 41, Section 8.l6,
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with bills of lading srcached, which ara ordinarily liquidared out of che
proceeds ot tha goods, end credits arising out of similar :rnnslctinn:.gf

Pursuant to Section 319({a) of tha Act, the Commissicn haa adopred
Rule T-11B8-4 defining "cash cransactions," and Rule T-11B-5 defining "sslf-
liquideting paper.” These definicions should be included in tha indenture
provisions incorporating Seetiom 311(b) of tha Act. Other definitioms,
such as the dafinircion o_f "ggcuriciss" in Seeciom 2(1) of the Securitiass
Acet of 1933, are sometimss inserted in indeneurs provisions ifncorporating
the langusge of this section.

Imder subssction {c), the Commission, in che axercise af icta
jurigdiction under cha Public Utility Holding Company Acc of 1335 regard-
ing the issus or sale of a ascurity, may not take adverae action with regard
therete by ruascen of cthe fxer that such iwsue or sale will result in an |
indenture trustss for cha lasuer or ssllar, or for a subsidiary or agsociate
company or affillate thereof, becoming s creditor, directly or indirectly, |
of any of the foregoing. But, where the landing institution is {ndenture
trustae for the debtor itaaif, or for s subaidiary of the debtor, the
Comaiselion may require the indenture trustee to agree to be bound by the
provigioms of the Act with respact to prefarential coliections and the
standard of conduct to be observed by the trustee in the period after

8/
defavlt under the indanture, Sections 211, 315{c), and 315(d)(2) and (3).

8/ House Report No. 016, 76th Cong., lst Sesmion, pp. 49-50,

9/ 1d. at p. 50.
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For the purposss of subsection (c), it has been the practice aof
tha Public Ucilities Division £o require that ail {ndentures under ita
Jjurisdiction comform to the atandards of tha Trust Indenture Act of 1939

10/
although thia Act is inapplicabla thereto.

gcficilncill

The substitufion of the term "company" for the word "obligor" in

tha indenturs provision purporting to incorporace the language of
Saction 311 of the Act, makes necessary tha inclusion of a definicion

of the tarm “company" to include any obligor upon thae securities to ba
iasued.

The indenture should provide that tha provisioma chersof which
purpaort to comform to Sectionm 311 of the Act are spplicable to any
deparata or co-trTustes which may ba appointed under the provisions
thareot.

10/ Ses diacusaion at p. 53, supra,






Exemption - Aluminum Company of Canada, Limited, File No. 2-96264 (22-1242)
Aluinium Limited, File No. 2-9825 (22-1242)

On May 19, 1952, an application was filed by Aluminum Company of
Canada, Limited, an ifissuer, and Aluminium Limited, a3 guarxanter, undar
Section 304.(d) of tha Act for exemption to permit the inclusiom in the
indentuze provision rzflecﬁing Section 31l of the Act the following
definition:

"1The Bankruptey Act of applicable State law' shall be deemed

to include any comparabla atatute of Canada or any province

thereof which provides substantially as adequate safeguarda
for the rights of creditors as does the Bankruptcy Act.™

I¢ will be noted in this connection that Sectien 303(14) defipes
"state' as any State of the United States and Sectiocm 303(18) defines
Bankruptcy Act as the United States Act of July 1, 1898, as amendad.

The btai; of tha applicacion waa that the obligors are Canadian
corporations and their assets are located principally in Canade., Since
such reorganization proceedinpgs are most likely to oecur in Canada, tha
rasult of the atatutory provisions without such proposed dafinition would
te that lnatead of placing the I{ndenture Lrustees and the debenture
holders oo & parity, as would be the case of a United States obiliger, the
debanture holders would be preferred over the trustees. This resulc
appears to be contrary to the evident purpose and intention of the statute,

10a/
Exampt{on wasz granted as requested,

10a/ See also application filed by Alumimm Compzny of Canada, Limited,
File Mo, 2-13174 (22-2062}.
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Section 312
Bondholders’ Lists

Subsection (a) of Saction 312 requirss the obliger to file with the
trustee, at intervals of not more than 3ix momths and at sueh ochar tin;:
az tha trustes cay raquast, all informetion im its pﬂlilliinﬂ.ﬂt contral,
or in the posssssion or control of any of its payilog agents, as to the °
names and addresses of bundhaldarl.l; It is customary to provide that such
information be furnished within 45 to 60 days after ths intersst payment
dates and be deted as of a date not more chan 15 days prior to the time ic
Ia a0 furninhtd.zx Saxl-annual reporta would appear to be required aven
though iloterast iy payable only once a vear. A provision limiting the

time to 30 days within which the obligor shall comply with intermediace

requests by the truatea for information hereunder appears unobjectionabla.
Tha trustee is under a spacific ducy cto preserve, in as current a

form as is reasomably practicablae, all [pformation as to namgs and

1/ House Report No. 1016, 76ch Cong., lst Session, p. 50; aiso pp. 35-36.
The report gives as an sxampie information recaived from "ownarship
certificaces"” required by the Revenue Act of 1936. However, since
January 1, 1943, auch certificates have, with limitad excaptions,
baen raguired only with respect to obligations contalning a tiax-frae
covenant and lssued prior to January 1, 1934 {Incoms Tax Regulation 118,
Section 34.143-4(a), under Section 143(a} of 1939 Code, now Section 1451
of 1954 Coda,)

2/ cCH "Model" Iadencura, p, 7, Section 6.01.
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sgddresses of bondhelders furrfiahr.d to it by the obligor or its paring
agents, and any such informatiom veceived by the trustes irself in the
capacity of paying ag:nt.é! This requiremant i{s vaually expanded to
rafer also to I{nformation filed with it withia two preceding ysars pur-
auant to tha provisions of Sectiom 313(c)(2) of tha Act. It 13 zlse tha
pr:c;ica to provide that the trustes may destroy such information upon
receipt of new information of like charactar or, in the case of informa-
tion pursuvant to Section 313(c){2) of the Act, two years sfZer the
recalpt thircof.&! Inasmuch as such information need ba filed caly with
the institutionsl trustes, separats or co-trustees sre under no Liabilicy
with respect to it.y If it 1a clasr that sl]l ocutatanding securitiss
must be registered or only the trustes may act as paying agent, appro-
priate rlv:l.li.an may be made in the language of the indamture purporting
to include Sectiom 112(a) of the Act,

Under subsaction (b}, tha trustae must, within five businazs days
after applicacion by any three or more bondholders who desire to comuni-

cate with other bondholders with respect to their rights, eitbker afford

to them access to such loformatiom, or advise them asm to the approximace

g_.d’ House Rupui:t No. 1016, 76th Copg., lat Sessiem, p. 50.
4/ CcCH "Model" tndenture, p. 7, Section 6,02(a}.

5/ 1d. ac p. 47, Note.
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mumber of bondholders and the approximata coat of mailing ro thex a2
apecified form of proxy or other communication, In the lacter evenc,
the trustes wust, on requeat of such applicants, =mail to all bondholders
whose names have been so furnished to it or received by it, copias of the
form of proxy or other commmicatien spacified in the request with reason~
able promptness aftsr tender chevaof and payment or provision for the
payzent of the reascooable expenses of auch mailipg, unless, within five
daya afcer such tand:f, the trustee files wich the Commission & written
statement thaz, in its gpinion, such mailing would be ceontrary to the
best fntevests of the bendholders or would be in violation of applicable
law, I1f che trustee filea much a wricten statemanc, it need not mall che
commmicationg umless and uneil che Comnissiom, aftar notice and oppor-
tunity for hearing, enters an order refusing to sustain the objections.
Subsection (¢} ia 1ntend§d to exempt from tha amdisclosurs provisicns
of the Raveanus Act the disclosura of Lnformation as to the names and
addresses of the bondholders ip accordanca with the provisions of the
indenture. In addition, the subseaction protacts the trustee from
accouptability by reason of mafling any material pursusnt btc a request

1/

made under subsectiom (h)._' It has, accordingly, been the usual practice

8/ House Rapuft No. 1016, 76th Cong.. lat Seasion, pp. 50-1,
MNote varlations in CCH '"Model' Indenture, p. 9, Secctiom 6.02(Y).

I/ TIbid.
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te insert ia indenturas provisions exculpating chs trustee with respect
to the disclosure of the names and addresses of securicy holders and

the mailing of matarial pursuant to subsection {¥).

Deficiencies

It iz suggestad that the provision of the indentura comtaininog
Section 312(a) of the Act be amended to provide that the informatiom
as to names and addresses of securlty holdars will ba furnishad to the
cruptee within 45 to 60 dayas aftar cha interaar payment dates 0 as to
be in tha most current form practicable,

Saction 312(x) of the Act redquires that the information az to
panes snd &ddresven of securicy holders be provided fo the crustas at
statad intervaly of not sore than six mouths, whereas under the ipden-
tute provisions such intervals may sxceed six months. However, no
quastion will ba raised if such stacad intarvals ara within 45 to 60
days sfrar the interasc payment dates and the report is datad not more
than 15 days prior t¢ the time it is 30 furnished.
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Secticom 213

Reportsa Indectyura Trustee
Indar uubsagtian (a) of Secticn 313, the {ndenture must raquire the
trustes, or tiustess if more than unE.lf to transmit Lo the {odentyre
security holders ac least annually a briaf report with respect to certalin

£

enumsrated subjects. It 13 tha_practict to spacify that such reports
will be semt within 60 days gfter a designated date in each yt:rgj or
batween designatad dates not mora than two montha apart, in aither case
dated 28 of che earlier dare. Furthermors, it is desirabla chat such
reaparts be as of a date sbortly after May 15 in each year so that currtent
lnformation can be included with respect to the qualification of the
trustee under Seactiom 310(d}(9) of tha Act if it will not unduly delay
or accelerate the filing of the inirial 1:!;;:h|:\~rt.1‘IIr

Aa to items raquiring Informaticn not previoualy reported, the
opicion was expresased that Sactiom JjlI(a) was oot iaocendad to raquire
the trustea to Teport matters prior to the date aa of whiech informatiem
is given {n the :.'ur«:mj;le::::um.l.""IIr

The following subjects are to be covered by such teports;

{1} The eligibilicy and qualificaticn of the truates undar Sacticn
J10. Thia {s the omnly item of information enumarated {n Seccion 313

-which r#quirss comment in the trustee's rapert whan the responsa is in

the negativa,

"l 1f releasms of property from the lien of the indenturas are to be made
dnd addirional pecurities ars to be authenticated and delivared by the
ipscitutional truscas alone, & separats or co-trustes ham no duty to
report such inforwmatiom. See CCH "Model" Indsnture, p, 47, Nota.

2/ CH '"Model" Indenture, p. ll, Section &,04,

3/ 1Id. at p, 13, Note.
Lattar daced aApril 6, 1942, to Brown Company re change Ln date
after qualificarion.

3da/ Memo dated October 21, 1957, re conversatlon with Ganson Purcell.
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{2) Tha character and gmount of any unpaid advances made by the
trustea as such and aggregacing more than cne half of one per cent of
the principal amount af bonds outstanding, L1f the trustes claims or may
elaim & lien or charge for such advances prior to thac of the indenture
securitiss. It Ls often the practice to ravise this provision to parmit
the tTustee to include Iin its report informactiom concerning the clircum-
stances surrounding the making of such advances and even though thay
aggrogate lass than cone half of one par cent of cutstanding tndencura
securitiea, for the purpose of providing the raport required by

4f
Sectisn 311¢b)(2) of the Act.

{3) With certafin exceptirna, the amount, interest rats, and
maturity data of all indebtedness owing co the truatee by the chligoer,
with & brief dascription of any ccllateral therefor. In this pravigicn
the terz "company" shouid not be subscitufasd for “ubligor™ uwpon the
indenture securitiea.

{(4) The property and funds physically in the possessicon of the
trustes, 43 wuch, This provision is often omicred or appropriataly

wodified in unsacured indentures, without objection.

4/ CCH “Model" Indenture, p. 11, Secfion 6.04 and notes,
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{5) Releases or reloases and substizutions, not praviocuasly
rupurtad,éf Haleases of cash funde nead not be reporced hnraundlr.égf
Thia provision 13 ugually omicted from unsacured indenturas and secured
indentures not authorizing releases,

{(6) Additional issues not praviously reported. This provision ia
usually omitted from indenturea which do not provide for the issuance of
additional sacuritiea thareundar.

{7} Any action, net previcuely reparted, takeer in the performpance
of the truatea's duties under the indenture, which {a ita oploian ;
materially affacts the I(ndanture sacurities or the trust estate ({f any).-;

Indar aubgaction {b), the indenture must raquire the trustee, or
tTustees 1f mn*e than nn!,lf ko trapgmie, within nipaty daye aftar the
avent, brief lnterim reports with Tespect to:

(l) Releases or rel;nsen and gubatirurions of property {and che
considaration paid) nor cercified to have a fair value of lesga than ten

B/

per cent of the principal amount of indenturs securities ocutstanding,

5/ See p. ll4, Iinfra, re exemption, in the matter of Hugo Stinnes Corp.,
ar &l., 7 SEC 822, 632.

25! Lecter of December 8, 1955, to kirkpacrick, Pomergy, Lockhart & Johnson.
6/ Ibid. Although change i{n indenture may nat creats a new gacurity, it
may osvarthealess be proper subject for report pursuantc to Sactiom
3{a){7}. Lecter dated July 9, 1941, re Kansas-Nebraskaz Natural Gas
Co., Inec.

7/ 5See Mote 1, supra, this section,

3/ See p, ll4, infra, te exemption in the macter af Hugo Stinnes Corp.,
et al., 7 SEC 622, 67,
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This provision is uvsually omitted from unaecured indemturas and sacured
indeaturas not authorizing releases.

{2) The character and amount of any unpaid adveéccea, described ia
patragraph (2) of subsection {&), vhich wars made since the data of the
laat annual report, if snd when the amount theraof, not praviously ra-
portad, aggragates tan par ceant of tha principal amount of indenturs
sacurities outstanding. Hers, too, it 14 often the practice to reviss
this provision co permit the trustes to include in its rveport information
¢concerning tha circumstances surrounding the saking of asuch advances and
evan though they aggregste less than ten per cent of outstanding indenturse
sacurities, for the purpose of providing tha report required by Secticn
311(b}(2) of tha Acc,

Mndar subssction (¢}, 2ll reports muat be transgmittad to all
regiatarad holders of indenture sscuricias, to holdera who within twa
yoars have filed their names and addresses with ths truscee for that
putpose, and, axcapt in the casa of interim reports under subsection (b),
to holders wvhose namas and addresses have been furnished to or raceived
by the crustes pursuant to Secciom J12. If only veglatarad dedbanturas
mty ba issued, it {s sufficiant if reports are raquired co be sent only
to tha ragistared owners.

It is somatimes provided in indenturas where there is or may ba
mora Chan one Lrustes that the sepsrate or co-trustaa will furniash all
appropriste information co the institutiomal trustee which will include

the sama in Lits Teport to indancura security holdsra.
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Imder subsection {(d), copies of all rsports wmust be filed with sach
atock sxchange upon which the lndanture securiciss are liaced, and also

with the Commission. The Commission has no statutory asuthority to
9/
regulate such reporte.

It {8 tha practice to insert in tha indenturs an additional provision

as follaowa:

“Por the purpose of this Section, all bonds which have been
authenticated and delivered and not returned to the Trustes
cancalled, shall be dexxad to ba cucstanding."

Suitabla modificacion of this provision should be made in indentures

which provide that the indenture securities shall be hald alive in sinking

10/
fund or other analogous funds.

Deficienclies

1t is auggescad that the provigion of the indenture purperting to
conform to Sectiom 3l3(a) of the Act rTequire that Teports thersunder bes
made as of a data gshortly after May 15 in sach year so that such rsports
wiil contain current informatiom under Saccion 319¢b}(9) of the Acst. }lf

_8/ See Saction 209(a) of the Act,
18/ cce "Model™ Indenture, p. L4, Section &6.04(e) and Nota.

11/ Cite only when the indenture securitiesa ars to be issusd wicthin sixty
days of May 15.
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It is noced that the reports under the provision of tha indenture
purporting to comply with Sectiom 313(a) of tha Act ars to be tisnsmitted
at intsrvals which may axcasd tvelve wemthe. However, ne question will
be raised if such raports ars oada within sixty days after a designactad
date ia each year, Zo be dated as of such dace. 12/

Tha provisions of Section 31l3{a){3) of the Act should be insarted
in the indencture in taras broad sncugh to include indebtadnsas owing to
tha trustea by any obligor upon the indenture securities.

The obligation to Teport under Sactiem 313(a) and (b) of tha Act
should ba in terms broad anocugh to include reports by all trustess under
tha indemturas, to the extent applicabla.

12/ This daficiency i1a cited only when such pariod may exceed twelve
T  meonths by more than sixty days or two mouths,



Section J14é{a)

Perlodic Reports

Subsaction (a) of Sc:tiun_Bl& in effect requires the obligor to
{nclude in the indenture itself ap undertaking comparable to that now
required to be incorporated in most Sacuriciss Act regisctration state~
ments, by virtue of Section 15{d} of the Securities Exchange Act of 1374,
Inder the lacter section, tha obligor must undertaks to keep the registra-
tion statement current by Eiling with che Commission supplemancary and
periodic information, documents, and reports similar to thosa requirsd,
pursuant to Sactiom 13 of the Exchange Act, 1o respecc of sacuricies
listed and regiastered oo & natiocal securicies cxchanga.lf

Paragraph (1) makes clear that where, as will gsnerslly ba the
casa, the abligor must (ile periodic reporcs with the Commission purluanf
to Section 13 or Saction 15(d) af the Sacurities Exchange Act, it nued
ouly file wich the trustee sopies of those reporta or such portions
thereaf as the Coomwission may prescribe by rules and re;ulltian:.gf

Where the obligor is not raquired to file raports undar such sgeccicns

of tha Securities Exchange A¢:, tha Coomigzion may r-quirnf:ha obligor ro
3

file aimilar reports with the ctryuatae and the Commission.

1/ House Report No. 1016, 76th Gong., lst Session, p. 52.
1/ 1bid.

3/ Ibid.
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There is sometimes inserted in indentures s provision for a lS-days'
1imit upon the tims within which such reports muast be filed with the
trustee after £iling with che Cmi-;linny and ne queation has been raised
in instances whare this period has been as long es thirty days. while any
such provision is probably subject to the rulas ultimataly adopted, it
would appesar that any such desigpatsd period of more than thirty days
should be avoided.

Paragraph {2) authorizes the Commission tCo require the inclusion in
such reporta of additional information, documents and reports with respeck
to compliance with the conditicns and covenants provided for in tha inden-
ture, locluding, in the case of amusal reports, certificates of independent
public accoumtants as t3 such compliance, whers such cowpliance ia subjact
ta verification by lccnuntmu.y It 1a tha praztice, im inurting uch
provisions in indentures, to eliminate the language relating to carczifi-
catas of independant public accountants, presumably upem the theery that
it iz addrasaed pr:?.uily to the Commiasion with respect teo its rule-making

povars thereunder,

&f ocH "Model™ Indenture, p. 10, Section 6.03,
S/ Rouss Report Mo, 1016, 76th Cong,, Lat Session, p. 52.

6f CCH "Mcdel" Indenture, p. 10, Sectien 5.033.
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Paragrapt {3) relates to the transmission of sumaries of such

1/

raports to.the boodholders.
The Commission's rules and regulstions under subsacticn (a) may be
pregcribed either before or aftar the indenture {s qualified. They must
take intc account the type of Indenture and the smount of securities
outstanding thereunder, the nature of the obligor's business, and, in
the case of Tules prescribad after the qualification of the indentutss to
which they apply, the additional sxpanss invulvtd;gf Hoe rules and regula-
tions for the purpose of making affsctive the provigicns of subaserion (a)
have yec been adopted,” It will normaily be coupliance with any such
tules 1f raports under paragraphs (1) and (2) are samt only to rhe
icatitutional :ruatat.lgf

1t is sometimes permitied by the Dtiiities Divigioo, io subjecting

utiliety indentures to the standarda of chis Ace, although exsmpeed

7/ Houae Heport No. 1016, 76th Cong., lat Sesaion, p. 52.

S

8

[kid,

__j In the Matter of Huge Stimnes Corporaction, 7 SEC 622, 631, an
application for exeaption under Sectiom J4({e)(2) frowm Sectiom Jl4&{a)
of the Azt on the ground of undue burden was denied uvpen tha ground
that i¢ could not be determined in advance cof the adoption of yules
and ragulacions thersunder whather they would be burdensome and tha:z
such Tulas will undoubtedly contain machinery for relief if asritoricus
claimg of hardship ara prasavted.

10/ COH "Mcdel"™ Indenture, p. 47, Note.



charefrom, for indentures to defsr che applicability of this subsscticc

until such {ndentures are formaliy qualifiasd thareunder.

beficiencies

The iadancure pravislon purporting to incorporate Sactiaon 314{a)
of the Act should not designate more than thirty days as ctha tima within

which meterial may be filed or Fxanmeitied under the provisions thereof,

The indemture provision purporting to incorporatwe Sactiom 3l4(a) of
the Act should not rafsr to rules and rsgulations adoptad by the Comuissiom
"under Sectiom 31l4(a)" of the Act inaemuch as tha rule-making powaras
accorded by Sectiom J19{a) may also be involved.
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Saction 31l4(H)

Evidence of Racording of I[ndenture

Whare cthe indenture is to ba secured by the mortgage or tha pladge
of property, the obligor must furnish to the Lrustse prowptly after the
iodenture is sxecuted, and at least annually thereafter, an opinion of

coppany counsel &3 to the necessity and sufficiency of the recording of
11/
the indemtura, if recording is required. Evidence of recording under
12/
this section normally need be providad ocoly to the {ostitutiomsl truatse.

Such a provision need be inserted in the indenture ocoly if it is

securad. Tt ahould relste tc the original iandeature s wvell as to
13/ :
supplemancal indantures. It is customary to add to clauvae (1) of thia
14/
subascticn, talacing te iniriazl recordicg, the following language and

there appears ¢o be no reason why it should not aleo bs made to apply Lo
the clauge (2), relating to annual recording:

"Ie ahall ba a compliance with this subgecrion 1f (1) the
opinion ¢of counsel havein ragquired to be delivered to the
Trustee shall scate that this Indeature or such supplemencal
indentura has been raceilvad for racord snd filirg in sach
jurigdiction in which it s required to ba recorded or filed

11/ Housa Repert No. 1016, 76th Coag., lstr Sessiom, p. 52.

12/ ¢ '"Model" Indenturs, p. 47, Mote.
13 1d. ac pp. 2 and 4, Section 5, T 1.
L4/ 1d. at p. 4, Section 5. T 1.
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and that, in the opinion of counsal (if suck L2 cha case), such

recelpt for vacord or filing wakes effective the lien intanded

to ba creatad by this Lndenture or such pupplemencal indenturs,

and {2} such opinion is deliversd to the Trustes withis such

time, following tha dats of exacution and delivery of this

Indenture oF such supplemental indentures, as ahall ba practi-

cabls having dus regard to the number sand distance of the

jurisdictions in which this Indenture or such supplesental

indenture is requirad to ba recorded or filed."

Clausa (2} of this subsaction i1a probably for the purpose of preserving
the lien upon chattals in those jurisdictions where annval racordaticn is
necsssary to preserve such a lien, as well &5 to assure that after acquired
property ia spacifically subjeacted @ the lien of the indenturs io those
jurisdictions whera gemeral language in the indenture to that end is mot
sufficisnt. Accordingly, any designation of annual datea for the giving of
such apinion of counsel in an iodenturs sacured upon perscaal proparty
should be examined for the purpoae of ascertalning whather such dates are
likely to fall after the initial recording date. It sppears to be adequata
for this purposs if the indeaturs provides that asuch reports shall be
daliverad to the trustee within thres months after each anniversary of the

15/
sxacution and deiivery of the indenture.

Daficiencien

The opinions of counsal to be furnishad to thse truscea pursuant
to Sectfem J14(b) of tha Act should velata to the recording of che original
indanture ag wall as to supplewenctal ipdenturss. _

The annual opinicus under clauae {2} of Section 3i4(b) of the Act
should ba provided to thae trustes not less than amnually after the
anniversary of the date of the Eirst recordicg.

—

5/ Ibid,
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saction 3la4(c)

Evidence of Complisnce with Conditions Precedent

thera the indentura eatablishea comditions precadent to scciom o
be takem by the indenture trustsa at the request or upco the application
of the obligor, this subsection requires that the abligor furnish to thes
indenture trustes certain evidence of complisnce with such cenditiona
precedent. The type of actiom to whizh such conditiona precedent may
relate may include issuance of additiomal securities, relsapes and
substitutions, or satisfaction and discharge of the indenture,.

Tha fallowing svidanca of complianees with such conditions praceadent

i zequired by this subsection:

{1) Certificates or cpinicns of specified afficers of tha obligor;

{2} Ao opinion of counsel, vho may be of counsel far tha obligor;
and

(1) A certificare ar opinilon of an accountant, where cempliance with

the condition pracsdent ia subject to verification by accountants.

If, duting any calendar year, addicional iassues of securities for
which ap accoumtant's certificate is required (and fnrlﬂhich an independent
certificete has not been furnished), Teach & total of ten per ceanc of the

indenturs ssacuritiss suctstanding, the accountant’s certificate with reaspect
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to further additiomal {saues during chat crlandar vear zuat be mada by an
indepandent public accountant salectad or approved by the indencure trustse
in the exercise of reascmabia :lrt.lif

Tha provisions of Section 314(c) may eithar ba inserted in the I{ndenture
at each place whara Chey may appear to ba applicabls or may ba insarted in
one place in tetmg of gemaral applicacion, In the cage of multipla insartion
of the proviaionas of clauses (1) and {2), ao attempt to enumsracs all condi-
tions pracadent to each specific action to be taker by the trustees {3 apt to
ba hazardous without the addition of a general requirsment for 4 stCatement
that ail conditions precedent Co such action have been compliasd with.llf

Section 314{c){l) and (2) zertificaras are of extensive appllcabilicy in

nortgage indentures, particularly with respect to the authencication of

16/ House Report Wo. lO0lé, 7éch Cong., lat Sasaiom, p. 53. There appears
to ba sowe variacion batween the House Repor:t and the language of
saction Jl4(e)()) of tha Act in that che Act includes the sacuricies
to be fssusd in computing the ten per cent total calling for a
certificate by an independent accountant,

The Houes Report further etatez as follows;

“Subsection {c} apacifically provides that no cerrificate
or opinion need be made by any person e¢ther than a specified
offizer or empioves of the obligor as to (A} datas or periods
not covered by annual raports raquirad to be filad by the
obligor; or (B) =4 to the smount or value of property addi-
tions, sxcept as provided in Sac. Il4{d)(3); or {C) the
adaquacy of depreciation, maintépnance, or vepairs.”

Howevar, this provision appears in tha statute Lo be & limitation
upon clause (3) only, of Sectiom 3lé(c).

17/ See discussicn ra Section 314(e) ac p. k0L, infra.
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bonds and the release and substitution of cash or property. Even in
debenture issuea, they may be necessary with respect tfo calls for redemp-
ticn and dtf:nl:nce.lﬁf However, the providiomsa of Section 3l4(c) axe not
ugually coensiderad applicablie to sinking fund paymenta cr maintenance
requirempnts the accuracy or adequacy of which are not usually conditions
precedent Lo acticu by the truates. Notmally, such certificates are given
only to the institutional trustnl¢lif

Although some specification of an officar or officars to sign the
certificate required by clauge (1) shouid be made in tha indenturs, the
addirion of a general apacification such as "the Trassurer or other duly
authorized officer" has bean accepted., In any event, it should be clear
that the cercificate is co be made by the designated officer or officers
dnd ig not to ba a certificate of the cumpany.gg

The inclusion of the language of Section 3l4(e), which requires a
statement in each certificace chat the condicions precedant te the actiom

in question have bean complied with, is not ordinarily an adequate

substitute for the requirements of clause {1) of Sectimm 314(c), since

18/ various of thesa situations are referred to apecifically in the
firat part of Sectiom 3l4(c), as above indicarted.

-

C "Model® Indenture, p. 47, Note.

[n—-

Telegram of Decezmber Ll; 1941, to Arthur Kramer of Cook, Nathan,
Lehman & Greerman.

|N
.



- 79 -

section 314(e) does not of itself require che filing of a certificate
and it is doubfful that it requireas the certificates to which it ralates
to go bayomd the scope of tha spacific conditions precedent referred
tooiy‘l

It has besan considered to be acceptable for the opiniom of counael,
rafarred to in clanse (2} of Sectionm 3l4{¢), to stare that upom the
exacution and delivary of certain degignatad documenta, all conditiona
precadent t¢ the action io question have besn complied with.

Clausa (3} of Sactiom 314{c} requires the delivery of s cartificats
ay to eondicions precedent compliance with which is subjacet co verifica-
tion by accoumtants, to be sade variousiy by ap sccoumtant, by am
independant accountant selsctad or approved by the crustes in the axer-
cise of Tessondble cara, or by an officer or employee of tha obliger.
The ﬁlunl situation im which & provision for such a certificate wouid ba
necessary is whers the ipdentura contains an earnings racio requirement
ta be mat before additional bonds may be authencicared and deliverad.
The view was axpressad in ome case that ir ig not unreasonabie co aspuma
that the requiresent for independant accountant's certificate may be
conputad upon basis of vet proparty additions (after depreciation and

21a/
ratirements).

21/ Sactiom 31l4{a), p. 101, infra,

—

21a/ Letcar of May 17, 1957, ra Puget Sound Power & Light Company.



Tt is the practics to inelude in indentures & definitiom of
22/
"independant" in approximataly the following form:

'"'"independant,’ when applied Lo any accountsnt, engineer,
appraiser, or other expart, shall mean such & person vho
(2} 1a in fact independmmt; (b) does not hava any substan-
tial interese, direct or indirect, io ths Company or io
any othey obligor upen the Bonds issued hereunder or in
any parsom diractly or indirectly contrelling, or controlled
by, or under direct or indirsct common comtrol with the
company or any othar obligor; and {c) is not comnected with
the campsny ar any other obligor upon the Bonds {asued hara-
under or any perscn dirmccly or indirectly comtrolling, or
controllad by, or under direct or indirece comaon comtral
with the company or mny such othar pbligor, as an officar
fploves, promoter, underwritey, trustes, partpar, diracter,
or porson parforming simllar funckions."

No abjection is made to the addition ¢f an exception to the effect that
a person may be lndependsmt though “regularly retaipned" by tha company to
sudit tha company's books or in any other capacity for which peculiarly

qualified,

Deficiencies

Tha proviaions of Section 314(e¢)({l} and (2) of the Act should be
inserted in the indenture so as to covar all requasta by tha company for
action by the trustes to which thers may be conditions precedent undar
the {ndentyra, The inpsercicom of the provisiona of Sactiom 3l4(e) of the
Aet does not accouplish this purposa.

22/ 1o soma instancea, the defiailtions include a Further requiremamt
that wueh independent paraons be salacted or approved by rthe trusces
in tha exercise of redsonable care, in wvhich event such requirement
of Section 314(c)(3) and 314(d) ix noc rapeared elpewhere Ln the
indentura.
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The indenturs should dasignate the officers who will provide a
certificats under Sacrion 324(c){1) of tha Aet.

Section J14(c)(l) of the Act requires a carfificata "made bBy" an
officey or officers of the compsny and nct a certificata of the compamny.

Ingswmich as it iz hazardous o attempt Lo enumarate all conditicns
precadent in provisions inssrted pursuvant to Sactiom 314{c)(l) and (2) of
the Act, the general langudge of the statute, thae all conditions prece~
dJent have been complied wich, should be inciyded,

A provision that cthe acceptance of an accountant's csrtificata or
approval of the peraon making the certificate by the trustes ia comclu-
sive that such parson is independent is in copflict with Sactiom 314(e)(3)
of thae Aet.

Saction 3l4(c)(3} of tha Act should be ioserted in provisions of
iodmtures wvhich raquirae sarnings ratios a3 conditioms precedsnc te tha

authentication of bomds.

Exemption = Hugo Stinnes Corporation, 7 SEC 22

This case involved an applicacion under Section 304(¢) of the Act
ay vall as & hearing voder Sectioms 305(b) and 207{c). Exempticun wvas
sought from, among others, the provigiona of Secrion Jl4(e) of the Act
upon the ground that such change would requirs the consent of bondholders
usder clause (1) of Secticn 304(c) of the Act, and would impoas an unduw
burden on the issuer under clause {2) of 2aid gectiom.

The Coomission determined that such provisiona "which ipcrease the
duties of the trusres or tha issuer for the benefir of security holdera"
may b inperted in en indenturs withgut the consast of sécurity holders.
{p., 628) It was further held chat cooplisance with Sectiom 314(z) would
effact no materis]l addiciom of comditions on the Teleasa of property wo

as o comatitute #n ondus turdem om the issuer, {p. 629
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Section 1ié(d}

Ceartificatas of Falr ¥Yalus

Genaral

This subsaction specifies what a cercificare or opipion as to fair
value must be furnished, and when such cerctificste or cpinlon oust be
nade by an independent anginear, appraiser, or other a:purt.géf

Tha provisicems relacing to the suthentication of bonds and tha
release of proparty, with respect to vhich fair value certificatas ara
normally necessary, ara the most fotricate part of iodentures, particue
larly ia the case of utilicy lasuea. The variety of situations which
arise in suck provisions was apparently not contemplated by the framara
of the Act and considerabla latirtude har been administratively permitted
in adapting the statutory language teo the (ndenturs requiressats. By
this means drafters of indentures have basn encouragsd to utilize statutory
cartificates of fair wvalue ax iotegral parts of the mechanical operacion
of such proviaionas.

Indentore provipiong purporting to meet the reguirements of Sectiom
314(d) of the Act should state the smount of Fair value attributed to
-':he praoperty im queasriocn and not scate mavely that ic i3 not morw eor

24/
legs than an indicated amount. Alae, a definfeion of "falr wvalue®

23/ PRouse Repert Ne. l0l&, ?6th Cong., lat Sessiom, p. 53,

24/ See latter dated December 14, 1942, to Egbert H. Womack of Shearman &
Sterling.
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should not be s0 rescricted or inflatsd thar something besides che crue
fair wzlue is reported cto the trustes,.

In view of the practica of breaking up the provisioms of Section
314(d) and insarting che resulting parts in various places in the inden-
ture, it is Important to make sure that all of cths necessary elesants axre
prasent. Thus, the proviaion that independent epgineers, appralsers ar
other axperts shall ba salected or approvad by tha trustes in the exarcise
of reasonable cara is somatimeg to be found under & definitiom of
“1niup-nd¢nt.“g§; It may also be praovided that tha acceptance of &
carti{ficate by the trustee comclusivaly indicates that such person is
approved by the trustes.

Normally, such cartificates are givenm emly to che imstitutigmal
trultl-.!E; Thera is no occasion for inserting the provisions of

Sectien 314{d} of the Act in indentures which sre not a lien upon any

property or sscurities,

Dbaficiencins

Although only the sheres of subsidiariss have been subjectaed to
the lien of the indenture, it would appear to be desirable, where che
property additions of such subsidiariss are usad as the basis fer
detarmining the extent to which bonds may ba authencicatad and vhers
such property may be dispossd of aaly upom a bdaais pormally used with
respact Lo mortgaged property, that provisice be made for the giving of
Fair valus certificates with respact to such uae or disposition in
accordancs with Section 3l4{d) of che Acc.

25/ Sea discussion st p. 80, supra, wich raspect fo dafinitions of
"independent "

26/ CA "Medel™ Indenturs, p. 47, Note,
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The fair value cercificatas pursuant to Section 314{d) of the Act
- ghould state the amount of the fair value to be attributad to tha propsrty
in quasation and not that such falr value is oot 3ore or lass than a staced
mmount .

A provigicn that the acceptance of a certificate of fair value, or
approval of the person making such a certificace, by the trustes is com-
clusive that such person is independant, conflicta with the raquirements
of Section 314({d) of the Act, which requires that ha ba indepemdemnt in
fact.

Exemption - Hugo Srinnes Corponraticm, 7 SEC 622

Tha application of Hugo Stinnas Corporatiom under Sectiom 304({e) of
the Act for sxemption from various provisiona of the Act ineluded an appli-
cation for exempticn from tha Tegquiresants of Secticn 314(d} of che Acr,

The indenture, undar which agsents to an extension wera to be
aolicited, was sacured directly and through wholily-owned subaidiarias
upon German propertiss apd the shares of such subsldiaries.

The Commission sxpressed tha view (p. 5£29) that a consant of
bondholders would not ba needad within the meaning of Section 304&4{c)(1l)
of the Act and in view of the improbhabllicy of a relasse until sxisting
difficulties were removed, compliance with Sectiom 314{d) <ould not
operatsa as & prasant burden within the aeaning of Sectlon 304{c){l) of
the Act. In this connaction, the Commission stated {pp. 629=-630);

"The provisions required by Sactiom 3l4a{d)} are dssigned

to aid cthe trustee In his determinpation whethar a proposed

reicass would diluts the security or otharwise impair tha

lien, We cannot, tharefare, with 'due regard to the publie

interast and the ipnteragrs of invastors' Find chat che f{neclu-

alon of thase provisions would reasuit ic an 'undue burden!
within the mesning of Sectiem 304{c)(2)."
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The exesption was accerdingly deniad, It was also concluded {p. 64Q)
that & provision for camcellation of the indenture upon depaosif of cash
to retirs :;1 outscanding obligations or deposit of all outstanding notes
and coupons doea not conflict with Sectiom 3L&4({d)(l) of the Act bc;xuie-

guch action ¢ould not impair tha sacurity under thae indanture.
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section 314(d)(1l}

Falr Value = Relegasas

Paragraph (1) requires such certificats or opinion as eo fair value of
any proparty or securities to be realaased from the lien of tha indentura,
The certificate or opinion must scace that the proposed releass will not
impair the sscurity under the Indancure io contravencicm of che provisions
of the fndentura. When the fair value of property ot securities relsased
guring any calendar year resches a total of ten per cent of tha principal
amcunt of ipdepture securiciss outscanding, the certificare ar opinion
with respact to any further realeass during that calendar yeax must be made
by an independect engineer, appralsar, or other expert. But mp independent
carcificare or opinion nead not ba furnished as to xny release which
affacts property or securities amounting to less than $25,000 or ome par
cent of the principal amount of indenture securities uutstanding.zzf

It i implicit in this provision that ruleases mey be made which
impair the security uvnder the indenture when in accordance with the expreaas
provisiong of the indenture, Thus, it ia poasible to provide for che

ralease of property or sacutitiles without tha substicuticn of other

proparty or securitieg which is oftep done in certaip limitad situatieoms,

27/ MNouse Report No. 1016, 76th Cong., lac Sessiom, p. 53. There sppears
te be some variation betwesan the Houae Repert and tha language of
Sectlem 314(d) (1) of the Act Iin that the Act includes tha proparty or
securities to be released in computing the ten per cent tocal calling
for a4 cartificate by an independent engineer, appralser or other
sxpert.



- 87 -

Fufthnrmur-, no objection has been raised to the relaass of properties
of linitad types without giving any cartificate under Seetion 314(d)(1l} of
the Act., This is tTue iz the so-called "monkey wranch' provisiona commeniy .
found in indentures, which parmit an obligor to sall tools, eaquipment,
machinary or other similar proparty which has become worn out or obsolare.
To this is sometimes added the surrender of leaseholds, franchisas and
easements and the demclition or adbandomment of propezty no lomger useful ¢o
the busiosss. Alsa, po certificarss of fair value have been raquired witch
raspect to the sale of timber and crops, zlchough a differenc view has been
taken with respect to ¢ll znd mineral interests. Such provisions should be
carefully exaninad to prevent any undue axpanzion of such releazas aven
though formal dead or act by the Lrustas may oot be required. Such pro-
visions often contemplata the substictutiom of gthar properxty, without
providing for the giving of & certificate of fair value of wuch substituced
property, co which practice no question has been raized.

Similarly, no certificates of fair value have beer raquired with
Tespect to tha taking of property by condemmation ar eminent 4=l|:w|n-|i1:.?'ﬂJlr

Anothar eypa of provision permitted to be {nssrtad in indenctures is
for the releass of small propertias no longer useful to the businesz
aggreagating in value not moram than $25,00C in any one yesar, with respect

to which the certificate required by Section 314{d){il) of the Act will

28/ In ona casa no quastion was raised as to the abesnce of a Tequirement

T for a cartificate of fair valua upon the sale of mortgaged proparty
with spproval of the Court where the procseds wara to be distributed
firat to boadholders in payment of the mortgage debt, The Madiaon,
Iacorporated, File No. 22-T786.
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be supplied annually, The establishment in advance of valuas at which
apecified properties ady ba releasad should net serve to aveid the giving
of tha requirad certificaces of falr value. |
It will be noted that paragraph (1) of Section 314(d) relatas to

"fair value" whersam paragrapis (2) and (3) rafar to “fair valua to such
obliger.” It is supposed that thia diacinecticon ia based upon the theoxy
that the sales prica 13 governed by the public demand, wvhereas che pur-
chage prica may be governed by the needs of the obligor. Thia distinc-
tion should be preserved in tha indentura, Furthermere, this sudbsection
haa been construed to require that a cerxtificate of fair value be provided

on a current bapis; i.s., as of a date within not wors than ninaty days.

Deficliencies

The proviaiom that toola, equipmemt, or machinary, "or other proparty"
may be Teleased from the lien of che indemture appemars to be too broad to
justify the omizsicon of the certificita requiremants of Sectiom 314(d)(1l)
of the Act with respect thereto, However, oo further question will be
raised if cthe clause above quoted {3 amended to read "or other similar

property.”

The certificacte requiresenta of Sectiom 314(d}{1) of cthe Act ahould
be mat with respect Lo the properties which may bs raleased at spacifiad
prices.

The words "to the Company” should be deleted sgftar the words "fair
value™ as used {n this proviszion, pursuant to Sectian 314{d)}(1l) of tha Acr.
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Secticn 314(d}(2)

Fair Valus - Deposited Securitias

Todor paragraph (2}, whers the deposit of securitcies with the rrustee
is to be mads the basis of the issuance of indenture securities, the with-
drawal of cash, or the releass of property or other securitias, a carzifi-
cactea or apinion of an enginesr, appralsar, or othar axpart wust ba furnished
ag to the falr value to the obligor of the sacurities depositad., *Thiz re-
quiTemant doss oot apply whers the sscurities depositsd are indenturs
securitiss or securities having a liem prior thtrttu.gg; To this exception
has beem added, by adainistrative interpretation, purchase money mortgages
tazken back on property raleassed, upom the theory that the fair valua
cartificate wicth respact to the relezsed property providea the nacsssary
informacicn for evaluating the purchase money morIgage. Similarly, it has
besn falt that fair value certificates are pot needed with Tespect to che
surrendar of depositad securities in the ccosucoation of a plan of reorgani-
zatlon, recapicalization oy merger wvhen the new sacuricies to ba issued
will ba deposired wich the trusces. Alasc, provisiona that requira the
invastoent of certailn funds in U. 5. Govarmmmt Bonds without the giving
of falr valus certificates have not besn conwidersd £o ba objecticmabla,

particularly vhem the obiigor agreas to reimbures the trustes for any

losses suffsred theraby,

25/ Rouse Report Mo. 1015, 76th Cong,, lat Session, pp. 33=54.
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1f, during any calendar year, the fair value to the obligor of
sacuritiss 20 deposited reaches a total of ten par cent of the principal
amount of the indenture sacuritiss cucstanding, the certificate or
opinion as to any further depoait of securities during such calendaz
yaar mudt ba made by an independemt eiginaer, appraigear, or athar
ixpert,-jg! But an independenr éartificata or opinicn need not ba
furaighed as te any deposit vhich amounts to less than 525,000 of ona
per cent of such aggregate principal smgumt. When an indepandenc
certificate or opinicn is required in connection with the fssusace of
indenturs sacurities, such ceartificzata or opinion must cover all deposits
which hava besn made tha basis of the issuance of Indenture sgcurities
since the commeacement of the them current calsndar y“r.gy

In Sacticn 114{d){2), the fair value refarread to ia "to such
obiigor'' and this distinctiom from Sactiom J14(d){l) of che Act should
be preservad in tha indentura. PMurthermore, chis seccion has been

construad to raquira chat a certificace of fair valua be provided om a

current basis; l.=., as of a date wichin not sore cthan ninety days.

;Qf Thars appears to be some variation batwesn the Houss Report mnd che
language of Sectionm 314(d)}(2) of tha Act in that tha Act includes
the sscuricies to be deposited in computing the ten per cent total
calling for a cartificats by an independent apginasr, appraisar or
other axpert.

J1/ fouse Reporc No. 1016, 76th Cong., lat Session, p. S54.
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In mgny indentures securities are axcluded from the definiciop of
property additions vhich say ba usad as & basls £or the authenticatiem
of bouda, the withdrawal of cash or the relesasa of property, and in
such casas, tha provisions of Section 314(d)(2) of the Act need not ba
insarted in tha indenture. However, in thosa cases whera this provisien
fa spplicabla, many of the quastions vhich arise hereunder aiso arise

under Sacticn 314({d){3) to the discussion of which rafersncs ia made,

Daflicliancias

Tha words ''te the compaay” should bae insertad after cthe words "fair
valus” in conformity with Sectiou 314(d)(2) of the Acr,

Tha certificatw raquirad by Sectiom 114(d)(2) of the Act should
state the fair value of the sscurities to be deposited with tha trustes

on & currapt basis; i.s., within pinety days of tha time that the
cortificace is furaished. 32/

32! This daficiency is cited omly if soma lomger pariod is specified or
it otherwisza appears that the certificate may net be provided oo &

current basia,



Saction 314(d){3)

Fair Value - Proparty Additions

Muder paragraph (1) vhare fndenture securities are to be Llssued,
or cash withdrswn, or property or securitiss relsased, on tha basis of
the subjection of property to the lien of the ipdenture, the obligor
must furnish to the truates a certificacte or opinicn of an engineer,
appraiser, or other axpert as £o the fair valoe of such proparty to tha
obligor. If the property in question has been used or operated by others,
within aix months prier to tha date of acquisiciou tharecf by thes nhligor;ééf
In a busipass similar to that in which it is co ba used or operated by che
abligor, the cercificats or opiniop must be made by an independent
engineer, appraiser, or other expert, unlesa the fair value of such
property to the sbligor amounts to less than $25,000 or one per cent of
the aggregate principal mmount of indencure securities cutstanding, Whare
an independenc certificate or opiniom is required in connection with the
issugnce of indenture securiciess, Lt must cover the fair value to the
obligor of any such property so used or operated, uhich-hal been B0
mibjected to the lian of the indsnture sipce the commencemant of the

4/
current calandar year,

33/ Somatimes the term "plant or systew' is substituted for this requira-
mant aw to use, in which event the definicion of that term should be
checked for the purpeses hereaf.

34/ House Report Ro. 101é, 76th Cong., lLat $essiomn, p. 54,
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In Saction 314{d)(3}, the fair valum refarred to 1a "to such obliger"
and this distinction from Sectiom 314(d)(1l} of tha Act should be presarved
in the indentura,

Where A mortgaga is placed upom propexty to bs ismprovad by neaw
conatruction and cash ia pladged for that purposs, it zeems Co be futile
to require the giving of fair value carcificatss asz to such new comatrTuc-
tion as the baeis for the release of cash and such carcificates have not
been required. However, fair value cartificaras are required with respect
to properties subjected to the lier of the indenturwe as the basis for
the Telsasa of insurance monies in thosa cases vhers such monies may be
uged to acquira nev proparties and which are not rescricted to rebuilding
and repalrs,

Podar the terms of soma indemiures, ainking fund paywents zay be
teduced by offsetring the soount of propexty sdditioms which may not
thereafter ba usad as tha basis for thea suthentication of bonds or the
relsasa of property or cash. 5Such use of properiy additions does not
appear to comstiiute a purposa for which fair value certificates arae
required undar the Act.

Indencures to which Section 314(d)}(3) of tha Act relais usually
provide for the sublaction of after acquirad property to the lien of the
indentura (automatically or by periodic comveyancas) without regard te

any use to be xade of such property ac the time for the authenticatioa
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of bonds ar the release of property or cash. Inassuch as tha Aet relates
toe the subjection of property to the lian for specified purposss and the

fair value certificzte 1s of significance to the trustee omly at the tine
of such use, tha practice has beem to conacrue thess certificats Tequires-
ments o ba oparative at tha tize that the propsrty additions are 8o used
racher than at the time that the Ilen actually attaches.

It will also ba noted that Sectiom 314{d)(3) of the Act requirea the
giving of certificates of fair value but does not reguira chat sguch
certificates ba usad az the basis for the authentication of bonds or the
relezse of property or cash against property additions. The usual basia
of evaluating property additions for such purpomes is cost or fair value
to the company, whichever is less, alchough in some instances cost is
the 2ole measurs. Reprassntativag of indenture truscees, howaver, have
fndicazed that such trustaes would probably be reluctant ro cake Lhe
indicated sction under an {adenture which usesa cost zlome as the basis
for svaluating property additiona when it appears from the zratutory
certificates of fair valua that the securicy for the bomds may thereby
ba diluted or impaired, Ordinarily, the Commission haa no concern under
Sectiom 314{d){3) of the Act as to how "cost™ 1y computad,

As ip the case of othar paragrapha of Sactiom 314(d) of the Act,
paragraph {3} has been comstrued to require that such cercificaces be

given on a current bagls (L.e., as of a date within oinery days of the



- 95 -

request for suthentication of bemda or the relessa of property or
¢cash). The application of chis principle has been made particularly
difficult in certain Cypes of indentures, particularly of public weilicy
companies. Hany of such indentures, sometimes refarrad to as tha
"aceounting typa,” provide for the carrying forward of vnused credits of
property additicuos apd iz sooe instances fair value ls determined as at
the tise of acquisition rather thaz as ot the time of the use of such
addicions an the baais for aucthemticating bonds or the ralexsa of property
or cash. Such provisions are by their nature complex and cften scattared
throughout tha indemtures, For sxaaple, the indenture may include most of
tha principal parts of such provizions under the definitiom of such terms
as "fzir valus,” "independent,” "groass property additioma," 'net property
additions." "bondable property," "enginear's cergificate," etz. Also,
it is scodtimes the practice to include an itemization or astatemsnt of
the alevents includad in the formuia smployad to determioe, by the coa-
putation thersin indfteated, the smeumt of net proparty additions available
At any particular cimse,

The objection usually raised to giving a fair value :e:tifiﬁate
as to tha ¢redit carrisd forward of unuased proparty additiocos, (s that
the formola involves certain campurations wich raspect co all property
sdditions since the date of the indenture, that {t would, therafora, be
nacessary to appraise all of tha proparty of the company snd that, aalda
from the work and expsnas lavolved, it is sowmatimes difficule to idemtify

property additions wvhich may have been altared or repliced over the
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course of years. Several formulae have been deemed acceptable as supplying
the indenturs truacee with information from which it is hopad that he may
veazonably ascertain the curraoct falr value of proparty addifiema and at
the same time preserving the ssaential structurs of such {ndenture
pravisions,

It hes been comaidered acceptabla if the indenture presumes that
the cradit carrisd forward griges from preopertiss most recently acquirad
and ceytified snd provides far the giviog of new falr valua certificatas
with respect to sufficient of such propercies ce cover cha amount of
such cradic.

Anocher mathod of dealing with this problem i3 to place some limits
upon the cfedi: carried forward. Thus, as 4 rule of thuab, no qﬁu:tian
bas besn raized witk respect to new fair value carcificatas covaring tha
credir whem limiced ip amount to roughly twa per cemt of che priacipal
amaunt of bonds ourstanding and to ba ovutstanding undar tha proposed
aoffering. In some cases the uae of the credir haa been restriccad to x
relatively few yaars (il.s., thras yaars) from the date of the creacieon
of the cradie, Such provisions should nor .erdinarily prove burdensooe,
alnce the company can usually refraln from certifying property additions
substantially in excess of the neads aof the company at the time.

These methods of meeting the problem of curramt fair value cartificates
do not lend themselves to gituations where property additions are annually
certified on A cumulative baais or where fair value as at the zima of

dcquisition is the basis of cerrification. Accordiogly, in such situacions
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faly valne coartificates which ars net current bave been acecepted by the

Comisaion vhen the following additional raquirements ata included ie

tha indentura (scmetimas raferrad Co &3 the '"E1 Paso" formula):

A,

c.

Provision for & maintensnca fund, usually, based upon a
percantage of saruings, with ao annoual cextificats te
the trustes as to the maoner in vhich such maintenance
fumd requiresant is oet;

Proviaion for an interim maintenance fund ceartificata at
tha tima of the use of property additions as the basis
tor the authancication of bonds or the relasss of property
or cash; and

Provigiom for periodic inapactiom of the company's
preparties by an iodependent angineer once every threas

to five vears, or suxe often if requestad by tha crustas
or bondholders, which enginear will report upon tha
adequacy of ths maintenance providad and make racommends-
tions which tha coopany will follow {(unlass, i aome casan,
arbicration is ragquescad).

The thaory «f the above provisicns, inacfar as they serve ta meet

the raquirements of Sectiom 314(d) {3} of the Act, ig that thay ashould

provide tha crustea with information from which {togethsr with the fair

vaglus cartificatas furnished) he may reascoably detsrmine the currant

fair valua of the praperty additidima credit carried forward and of

property additions certified upon the basia of fair value as at tha

35/

time of acquiszicion.

35/ This formula is acceptable where falr valua is cartified as at the
time of soquisgition swen thowgh there {3 no provisiom for agused
additions credits. Hemorandm datad Qctobar 16, 1950, ra Milwaukea
Gas Light Company, Pile No. 2-8631 (22-1026).
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Some variations of these provisions have besn accepted. A situaticm
whare thers was oo saintenaunce furnd wvas considersd to ba ascceptabls where
the periodic inspeccion undar "C" above vas mada a::lnv.:.ztl.l:.lr.zyF Also, ne
objecticon was ralsed to a provisiom in an igdenture requiring the paericdic
inapectiovn of the company's propeasty by an independent snginser omly if
rhe asrvices of such a person could be vhtained ar & cosc of nort more
cthan 55,000, the company previding aseurances that an indepandent engineer
could then be obtained at thact figure. In the latter caase it was provided
that a company enginesr would make the survey 1f an independent engineer
was not obtainabla for that nnnunt.élf

fuestion hagp aldo aTiden as to the date 28 of vhich fair value should
be detarciced {n an igdependent sngineer's carcificaca covering che fairs
value to the obligor of property subjectad to the lien of the indanture
pinca the comsenceosnt of the thenm currect calendar ysar acd as to which
a certificate of an indapandent enginesr has aot pravicusly besn given, as
pravided at the end of Section 3L4(d)(3) of the Act. In thias sitvatiom
no objecticn has been raised to Ladenturs provislons which requira the
subsequent {ndependent snginser's cartificata to sctace the fair walue of
such property as of a data of the sarlier certificats or cartificates

inasmuch a3 it was the fair value at the earliar date which was significant

in respect to the transaction ag to which the property addicioms wars used.

36/ Crucible Stael Co, of America, File No. 2-6785 (22-585) and Western
Massachusatts Flectric Company, File Ne, 2-11114 (22-1576%Y--nat
independent,

37/ Ohio Associated Telephone Cowmpany, File No. 2-6731 (22-578).
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Q!ﬂnim cias

The words "to the coapany” ahould ba ipnserted zicer the wvords “fair
valus” in conformity with Sactioca 314{d){J) of the Acr.

The cextificacas of fair value, required by Sectiom 314(d)(3) of tha
Act should be on & current basis; i.e., &8 of s date pot mora than ninety
days prior to tha request for tha authsnticaciom of bopds or the Telezse

of proparty or cash. 38/

This indenture permits tha authentication of bonda {and the relaase
of proparty or cash) against net proparty additicus tharetofors carrified
ta the trustes, wherecas Sectionm 314(d)(3) of the Act appaars to Taquira a
cartificate of falr value as of approximacely the date of the rsquest for
the authsnticaticn of bonds (or the ralease of proparcy or cash). 1If ie
is impracticabls under this iadenturs to give & certificats of fair value
on & currenc basis a8 to sll of the property comprising the net additiouna
cradit, no further question will be raisad Lf ressonable limitarions ars
placed upon thea meowumt of such credit {i.s., not mora than § y 39/
or if the trustae is suppliad with informatiom from which it may ressonabiy
ascartain the curtest fair valus of the properties comprising such
credit. 40F

38/ 1f che iafirmity in the certificaca is that it is based upom fair
valua at the time of acquisition, the sltarnacive may be offered of
complying wich tha "Bl Paso™ formuls discussed 2t p, 97, supra.

39/ As a rule of thumb, about two par cemt of the smovmt of bonds to be
outatanding and issusad has besn considared acceptabla., 1If the inden-
ture raquiras the givieg of cartificates showing fsair value as at thse
time of acguistition, this sltarnative ghould not ba offared.

EJ It miy be posalbla to be wore specific as to this alternative pursuant
to the diacussion of chea "Bl Paac™ formula at p. 97, supra,
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Tha provision at the end of Secticm 3li4(d), requiring the Independent
engineer's zertificate to ¢over certain propasty subjacted to tha liem of
tha indenture sinca the commencement of tha currant calendar yesar, should
be appropriataly itsertad in the iIndemturs.
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Section 3il4la)

Recitals am to Basis of Certificate or Opiloicum

Uoder this sudsectiom, every certificate or opiniom, by vhomscevar
oade, must comtaln & statmeent by the parsom making the same that he has
tead the covensot or comditiou in question, and that {n his opinion hs
has made such axamination or favestigstieom as is nacassary to euable him
to express g informed opinion as to wvhether or not such covenant or con-
dition has besm cooplied wich, together with a brief statewent as to tha
naturs and scope of the investigation, and a statement as to vhether or
not, in the opinion of such persom, mich condicion or covenant has besn
:qﬂplild'iith.&lf This provision would appaar to ba broad amough to
covar cartificates or opiniocus requizred by the tarms of the indemture in
additicm to those raquirad by Ssetiom 3l4(ce) and (d) of the Act.

Question has besn rsised as to whathar Sececion Jlé(e) applies to
certificates under Ssctiom 314({d) of the 4':;#.'.1:.&!"r It {3 zrguad chat the
certificacas of fair value are a part of tha compliavnce and not with
respect to compliance. Whers the provisicus of Sectiom 3l4(s) are

includad in the indsnture in che scatutory language, no further clarifi-

cation i needed. However, any languaga insarted in tha indenture

41/ Rousa Report Wo. 1016, 76th Cong., lst Session, p. 54.
Tha indanture may provide thac bhe hag "vauvsed co be made” tha

necesdary lavestigation,

42/ Latter dated December 14, 1942, to Bgbert A. Womack of Sheavman &
Sterling.
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specifically limiting the scope of Chis seciion s0 as not to include
Secrion 314(d) cartificates in irs scops would sppear to be improper.

In this connectiom, where the Section 314{d) certificatas are used as

an integral part of the authemtication and relesss provisions of an
indemturs, it would sppear chat they do avidence compliancs with the
requirement s cheraof, Including the provision of Sectiem 314{d){l) that
the release "will not impair cha gecuricy under auch indencure in contra-
vention of the provisions thereof."

Question haa also been raised as to whecher ezch of the Section
Al4¢e)(1) and {2) cerctificates must atace tihat all conditions pracadent
to the action in question have been complied with or whether the persona
making L‘he. urtificatei way rastrict themseives o matiars wichio their
particular provineces. Thus, factugl conditions weuld be dasignated for
inclusion in the officar's cercificara and legal conditions would be
designated for inclusion in the oploilsn of counsel. Tha provisions of
these sectlons would appear to regquire general scatements a3 o com-~
pliance with all conditioos pracedent, particularly io the light of
saétim 3l4¢e)(3), which fs spacifically reatricted to conditions “com-
piiance with which is subject to verification by accountants.” Accord-
ingly, it has been the practice to inaist upon the use of the general
language of Sectiom 3l4{c){l) and (2) evan chough specific enumeratiom

af zatters to ba ingluded in such certificatss i3 also provided.
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Howwvar, in recognition of the practical problem which this comstruction

sccetines presents, no objaction has besn made t¢ tha inclusion of a

&3/

provision i{n indenturss subscantially as follows:

"Any such certificste or opiniom of an officer or officara
of tha Company may ba basad, in so far as it telates to legal
matters, upon 3 cartificata or opinion of, or represencations
by, counsal, and, in sc far as it relzates to matters which are
subjact to verificaciom by accoumtants, upom a cartificats or
opinion of, or reprasantations by, an aceouncant or ascountants,
unlass wuch afficer or afficera know that the cartificars or
opinion or repreasmtations with respact to the mattars upon
wvhich his cerctificate or opinion may ba basad zs aforssaid are
srtomecus, or, in the exarcise of reaszomable caras, should have
mown that the same wars erTonecus, Any such certificate or
cpinion of an appraisar or enginear may ba based, In a0 far as
ir relaces to lagal mattars, upon a certificata or oplaiom of,
or raprasentations by, counsal, and io so far ae it ralacas to
factosl mattara, informatiomn with raspect to which is in the
possasaion of the Coxpany and which ate pot subject fo werifi-
cation by appraleerz or anginaers, upon a certificate or opin-
icn of, or repressntaticos Yy, an officer or officers of the
Company, unless such appraisar or engiocer kpows thac the
certificats ot opinicm or repressntationz with respect to tha
sattars upon which his certificate gr opinicn may be baged as
aforesald are earrcoecus or, in the exarcise of ressomabie care,
sbhould bave imown that cthe sace WaIs ¢ITORMCUS. Any much
cartificate or opinion of an accoumtant may be baged, In so far
ag it ralates to legal mattars, upom a certificata or opiniom
of, or reprassctations by, coucsal, and iz 10 far as it relates
to factual matters, ipformation with respect to which is in the
possassion af tha Cowpany and which ats not subjact to verifica-
tiom by accountants, upon & cartificate or gpinion of, or
repragsentations by, an officer or officers of the Coxpany, unlass
such accouncant knows that tha cettificace or opinion or repre-
santation with respect t£o the mectars upon which his cartificate
ot opinion may be based aas aforesaid are srronecus or, in che
¢xarcise of reasonabls care, should have known that tha same
wars srronagus, Any such certificata or opiniom of counsel

The language quoted with respect to the imowledge of error im

tha cartificates to ba relisd upon may ba omittad oanly Lf such pro-
vision is mada subject to the provision of the lademtare reflacting

Section 314(a) of the Act.
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may be based, in %o far as it relates to factual matters,
informaticm with raspact co which i3 in the poztxasaion of cha
Company, upon a certificate or opinion of, or representations
by, an officer or officars of the Company, and, in so far as

it relatas to pactery which arw subject to verificstion by
accountants upon & certificats of opinlon of, or representa-
ticens by, an accoumtant of accountants, and, in so far as it
relates to mactars raquirsd in thix Indemture ro ba covered by
a cartificate or opinion of, or represencacions by, an appralsar
ar epgineer, upon tha cortificats or opinion of, or represanta-
tiona by, such paraom so aeting, unlass such counsel knows that
the certificate or cpinion or reprassntactions with respect to
the mattars upon wvhich his certificste or opinion may ba basad
as aforasaid ara arromacus or, in the exarcige of reqacnabls
care, gshould have imown that tha saema wers erronecus.”

Anothar variaticn io such certificaces which is not questioned is a
provision that upon the exzacutiom and delivery of certain documents, all
conditions precedent will be complied wikh. Such documents, usually re-
ferred to in the copimion of counsel, consist of desads and cthar legal
instuments.

It ia possible, of course, that certificates, however carefully
prepared, will sowstimes coniain errors. There appears to be no pro-
vision of the Act which would prohibit the corrsctiom of such exrors
by the submission to the trusiee of new amended certificatas or
opinlgna,

ﬁ In soma cases (auch a» telephone companles) ne objection has been
-raised to provialons for the determinacion of falr value withour physical

Loventory,
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Deficienclas

Tha provisions of Section 314(e) of the Act should be inserted io
the {ndsntura in such form that Lt applies to all certificatss required
to be filed with tha trustes by the terms of the indenturs.

The provision in the indenture that certificaces or opinions to be
delivarad to the trustes under the torms of the Indenture may be basad
upon certificates furnished by other persons, may confiict with the ra-
quirements of Section Jl4(e) of the Act, Accordingly, sald provisionm
should be made subject to the provision of the indemturs comtaining
gsection 314{e) of the Act or it should ba restricted by axcepting matters
wvhich the persen making the certificate knows ars erronscus or, In ths
axerclise of rsasopnable cars should have kmown to be srroasous. Furcher-
wore, such reliance should be restricted to matters wichir the special

purview of koowledge of such other parsom.
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Sectiom 3L4(F)

Partima May Provide for Addicional Evidence

This subgection makes clear that Sseriom 314 doas not taquire that
the indenture provide chat the obligor furnish t¢o the indenturs triustee
any other avidence of compliance, buf that the saction does not pravent
the inclusion of provisions for additional #vidence 1f the partisa so

44/
agree.

44/ House Repeort No, 13lb6, 76th Comg., lst Sessiom, p. 54.
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feccicn 315

Ducies and Responsibility of the Truacse

Ganeral

The provisions of Section 315(a), {c) and (d) of the Act prescribe
the standards of conduct to be exercised by the indenture truatana{lf
Care should be taken to ssa that these provisions arve applicable to all
trustees although they need oot be held responsible for the acta of each
ather.gf Subsection (a) relates co prior to a default, subsectiom (¢)
relaces to after a default, and subaeccion (d) prohibits exculpactory
provisicns sxcept as therein specifically permitted. It 1a deairable
to includa these provisions at one place in the indeature without the
addition of other matrters 30 chat specific cross-reference can be pade
to them for the purposs of qualifying other provisicna which migg?

otherwise have a prohibited exculpatory effect upon Che trustee.

1/ 1t will be noted that the Act doas not prehibit the exculpation of the
cOmpAny or parsons other than the trustes (sxcept that paying agents
shall haold in crust under Sectior 317(b)). Accordingly, icdentures
continva to iaclude broad imvunity provisions protaccing stockholders,
officars and directors of the obligor corporation from any liabiliry
under or with pespact to the indemture securities. Although such
provisions frequencly sppear to fall within cha scopa of Jection 14 of
the Sscurities Act of 1933, no questicn is generzlly raisad with re-
spect therato unless such provisioms shouid be reflacted in the pro-
spactus when it bacowaes necessary to discloae the limicing effect of
Seccion 14 chereon.

2/ oo 'Model™ Indenture, p. 48, Secriom 8.20(4).
3/ 1d. at pp. 20, 21 and 23, Sections 8$.02, 8.03 and 8.07.

Por this purposa ir is important that the language of the first part
of Sectiom 315(d) of the Act be lacluded in the indentura.
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tader the provisions of Section 312{a) of the Acc, these provisions
would Le centrolling in che case of other confiicting indenture provisicna
exculpating the trustee. However, it has been the practice in examining
indentures to seek to eliminata or reconcile all euck conflicting provi-
sions. Generally, it appears that in most provisions exculpating che
trustea from responelbiliry, thare is some area in which they might
lawfully operate and, conasquently, it is sufficient if the indenture
states that such proviaions are subjsct to the provisions of the inden-
ture insarted pursuant to Section 315{a), (c¢) and (d) of the Act. How-
sver, in some cases, such as a provision generally relieving the crustee
from averything except willful miasconduct, this method of correcting the
defect 13 inadequate and the provision should ba delaced,

Provisions of indencturss which indemmify indentyre trustees from
"iiabllitciea" are also of possible exculpatory effect even though the
indemnification Ls not provided until the indenture securifiea are fully
paid. It hasa been considered adequace in the case of such indemmifica-
tion provisicns 1f the words "incurred without pmegligence or bad fazith"

&4/
were added. Thare appears to be po probibitior in the Act agalmat

4/ Latter dacad November 19, 1941, to Cadwalader, Wickersham & Taft, and
"Model™ Indencure, p. 25, Sectiom 8,11,
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glving the trustee a prior liem for his expenaes, charges and liabilities
incurred wichout negligence or bad fuith.éf

Such indemmification provisioms shceuld not bhe confused with indemmi-
ficn;iun: as a condition precedent to action by the trustee ac the
direction of tha holdezs of a4 majority of ocutstanding indenture sacuri-
ties, vhich indemmification is permitted by Saction 315(d) (1) of che hc:,Ef
Also, where indemnification ia provided with respect to the antry and
oparatiocn of the mortgeged property by the trustee, {t usally ssems cllli
thac it relates tc obligations o parsons pther than holders of indemture
securitias and no such restriccive langusage appears necessary in such
si:u;tiun:.lf

Similarly, the question has been raised as to whether & trustee is

requirad ta expend or riak its owm funds or incur personal EFinamcial

5/ O "Model" Indenturs, pp. 24 and 25, Sections 8.11 and 8.12; and
Houss Report No. 1016, 76cth Cong., Lst Seasiom, p. 55, re Seéction
315{e) of tha Act.

&/ Indentures frequently contain a "boiler place” proviasion that notifi-
cation and request for action on tChe part of the truscas by a ecated
poercentage of bondholders, snd offer of indemmicy are conditions
precedant to the exercise of the powers and trusts of the indemture,
It should be clear cherein that such matters are condicions pracedent
to action by bondholders, and are not conditions precedent Lo action
by tha trustea in derogation of his duties under Sectiom 3135(c) and
{d) of che Acc,

7/ CH "Model" Indenture, p, 23, Sectiom 8,05.
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liabilicty in the administratiom ¢f the trust. The following language
wvas approved by the Commission snd has been frequently used in indenturas

af
qualifiad under thae Acc:™

"Nona of cthe provisions of thias ifndenturs contained shall
require the trustees or either of them co advance or sxpand
or tigk their owm funds or otherwise L(ncur perscoal figsn-
¢ial liabiliey in the parformance of any of their duties or
in the exerc¢ise of any of thelr rights or powers 1f thare
is reasonabla groumd for believing that the repaymenc of
such funds or liasbility is not reasomably sesured to it by 9/
the sacurity afforded to 1 by tha terms of this indentura.m
It is also cuatomary for indentures to contain provisions designatiog
the method of proviang the ownership of indenture securities or of executing
an instTurant =8 such ownar for the purposes of taking group actiom. Hows=
aver, 4 proviaion that such proef "‘shall be conclusive in Faver of the
trustee' oay be exculpatory and should be made subject tc the provisions
@f the lnodencure containing Sectiom 315{(c¢} and (d} of fhe Act.
A provision that the trustee may act or decline to act "as it
may be advised by counsal to be appropriace' also appears to be sx-

culpatory and should be similarly qualified or changed to rsad "as the

trustes, baing advised by coungel, may deesm appropriata."” The purpose

8/ Commission Minute (2d) of Pebzuary 13, 1940, re Indiana Associated
Telephona Corp,, Pile No, 2-4312 (22-4}.

9/ In some cases the final clause "by the security afforded co it by
the terma of this indenture" {s omitted without abjection.
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of the latter change in language is to place the detarminatiom of praper
action with the trustee who ls subject to the standards of conduct pre-
scribed by the Act, In thiy connection, a provisiem that che trustes
shall take such action 28 it "in its acle discretion”" shall determine, L{a
not usually trested as exculpatory.

The so-called 'Model™ indenture published by Cowmercs Clearing
Housa contalns a oumbar of provigions which while of possibla axcul-
patory affezt were recognized as rnot within the intanded scope of the
Act. Such a provision {s that the trusces assumes no raspomnalbiliity for
the correctness of the recitals of fact in the indentura ar bonds, makes
00 yepresentatlion as to the valua of, title to or security afforded by
- the mortgsged property, and makes no rnprusentntiﬂh a3 to the validity
of the indenture or the hands.lgf Howevar, attempts fo enlarge thias
provigion should be carafully serutinized.

other "Model" provigions permit tha trustee rfo ba ctha ownar or
pledges of indemture securitiea with the same rights he would have if
not tru:tun.la; and to rely, prior to default, upcn a certificate by an
officer af the obligor as to matters to be proved or escablished before

12/
taking or suffering any action under the indenture, Tha '"Model" alaso

10/ CCH '"Model" Indenture, p. 22, Sactiom 8.04,
11/ Id. ar p. 24, Section B8.0%9.

E" Id¢ at Pl- 29, stﬂ:iﬂn Btlja
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parmits the insartion of a provision to the effsct that the dutias,
liabiliciez, vights, privileges and irmupities of the crustee ipn rela-

tion to tha holders of indentura sacurities, shall be governsd axclu-
13/
stvely by the laws of a designated State.

Sacriom 30%(c) of the Act relisvas the trustes under a qualifiad
indentura from lfability for failure of the indenture to comply with
the raquirements of the Act or any rule, regulation or ordar thersunder,
and Saction 319{c) protects the trustes aa to acts dome or omicted in
good faith in conformity with any rule, regulation or order &f tha
Comnission even though it i3 thereaftar amended or rescinded or dater-

mined to 5- invalid.

Beflclanciss

The provisions of the sections of the i{ndenture which incorporace
Saction 315(c) and (d) of cthe Aer ahould be made applicable to any
geparite or co-trustea who may be appointed thereunder,

Ic is suggesated that the provisions of the indemture purporting to
contain Sectiom 315¢{ec) and (d) of tha Act be included in rha ipdenturas
at one place without tha addition of other mattars, so that spacific
crogs-raference can wore accurately be made thareto for the purpose of
qualifyiog other provisions of the indenture which otherwise might have
an exculpatory effect.

Although the first clavse of Section 315(d) of cthe Act ia not
speclifically raquired to be in the indencure, itas inclusion is suggeated
a8 a means of qualifying other provisions of the indenture which might ha
in conflict therswich,

13/ 1d, at p. 50, Section 8,23.
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it is noted that this provision of the (ndemture provides for chae
paymant of "liabilicies" incurred by the truscee. It appaars that such
provigion may be exculpatory in conflict with Section 315{c) and (d) of
tha Act. This may be <ured by the addition of che words "incurred wich-
out negligsnce or bad faith,”

It appears that the provision that the trustes shall not be Tequirad
to expend or risk his owm funds in the administration of the trugt may be
exculpatory in comflict with Sectiem 315(c¢c) and (d) of the Act., This wmay
ba cured by tha addition of the words "if thare iz reascnables ground for
beliaving that the repaymant of such funds i3 not resasonably assured to
it by the security afforded to it by the tar=s of chis indenture.

The provisiem that a designated methed of praof of ownership of
indenturs securities "shall be comclusive in favor of cthe tTustse” way be
axculpatery and should bs made subject to the provisions of the indenturs
containing Sectlon Ji15(¢) and (d) of the Act.

It is notad that tha indenture provides that notification and
raquest for action om the part of the trustea by a specifiad parcentage
of bondholders, and offer of lodemmity to the trustee ara copditions
pracedant to the exarcise of the powera and tiuats of tha indenaturs, It
should be made clear thersin that mch mattars are copditions pracedemt
to action by bondholders and are not conditions pracedent to action by
tha trustes in dercogatiom of ite duties undar Sectiom 3E5(c) and (d) of
tha Act.

The pravision that the trustee may take action or decline to act
"ag it may be advised by counsel to be appropriace' appears o ba
axculpatory in e¢onflict wich Section 315(c) and (&) of the Act, This
may be cured by changing the above-quotad provision to read "as the
trustse, baing advised by coumeel, may deem appropriate."

The provision that the trustae will be under no duty with respect
to the recording of tha indenture or the lien affordad chereby may be
axculpatory. In this commection, rafarence is mada to the duty of the
company in Section 3l4(b) of the Act to provide the trustea with svidence
of guch recording. aAccordipgly, the provision should be made subject to
the provisfong of the indenture containing Section 3I15{c} and {d) of the
Act,



- 114 -

Exemption = Hugo Stinnes Corporatiom, 7 SBC 622

Rugo Stiones Corporation, a Maryland corporation, filed an
spplication om Form T-3 for qualification of an indentures under which
it proposad to soli{cit assents to the axtension of its bonds. An order
was entered fora hearing under Sectioms 305(b) and 307(c)} on the
question of whether qualification of the indenturs in tha form submitted
ghould be 1.111:’:1!:-1.!:!.'.l»i.l&l‘Ir

Tha indanture was secured directly and through wholly-cwned
Amsrican and Garman subsidiariss upom German properties and thae ahares
of such subsidiary coupanies. Due to Gerzan exchsnge restrictioms and
the effect of the war then in progress upon trade which hed previously
served to provide the cowpany with the necessary Amarican doliars, it
was necessary for the coapany to seak asaents to an extensiom of the
indebtednass secured by such iodenture.

The applicaticu included a request for exewption from Sections
313{a)y(5) and (7); 33(b)(l) and 315{a), (c) and (d) on cha claim of
undue burden. Applicant claimed that it was unduly burdensd thareby

because, under the unususl circumstances of this case, the ilnclusien

14/ Hearing was also had om applications by che company under Section
304{c) and by certain Gergan guarantors of the notes issusd under
the ilpdenture, under Section 304(d) of the act, for examprion of
the contracts of guarantes,
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of such provisiens would have repdered {t impoasible Lo obtaln tha
parvices of a trustee. Praccically all of the pledged assets were out-
aide of the country whers access to unews or information about them was
difficulr, ££f not impossible, Not only would the trustee be unable to
report relsases, stc,, with respact to such proparties as required by
the above-ilested provisicons of Section 313, but the trustes could anoc
ba certain that informetion supplied by the {ssuer would meat the
raquiresants of the indenture, to permic reiiance tharecn undar
Section 315¢(a){2). (pp. 633=-4)

Tha opinion, in granting ezesption with reapact to sald provisiouns,

statad in part as follows: (pp. 534-5)

"the truatee clalma that it has actad and will continue
to act prudently and without negligence, It is not, however,
willing to puc ita good lntentioms co tha risk of baing aat
forth in its contract, We caonor, in view of the excaptional
circumgtancsg of this case, lgnora the practical effect of
the trustee's attitude, the nomavailability of any other
trustes and the impact of these facts oo rtha izruar and the
notaboldars.

""tha requested exemption from Sections 213(a)(5) amd (7),
JL3(b) (1), and 315{a), (c) amd {d) is granted.

e caonot strass to0 heavily that our detarmipation co
graoc the rsquested exerptions from provisions of the ict
affacting the cTustes has been made because of che highly
azcaptioual circumscances of this case, iacluding the cwmer-
ship of assets in a foreign country at war, and chat our
grant of exewption has been particularly comditioned cm the
axigtance of these circumstances. Our decisiom should,
therefore, not be regarded as having any general appiication
as a pracedent, It is, 10 nc sanse, fo be taken a3 4z indi-
cation of wiilingnees o permit arbitrary beycotis of tha Aet
by corporata truatues to write the Act off the books in casas
falling under Sectiom M4{c).™
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Saction 315{a}

Ducias Prior to Default

Paragraph (1) makes clear that, prior to defaule, the trustaas is

to ba liabla for tha performance of only auch duties as are specifically
15/
set out in tha indenture. It is customary to add that prior to

default, no impiled covenants o obligations shall be Tead into the
indenture against rthe trustee whoss duties shall be detarmined selely
by the express provisions of the 1:::11!:11:1.1.11.LE"‘Ir It iz also contexplated
that tha indenture may provide that priar o default, the trustas is
under no specific duty to sxercise any unusual remedies or powars walch
may be included in thulindenturl.lif

Paragraph (2) parmits the inclusiom of provisiona autherizing the
trustee to raly upon certificates or opinions conforming to the require-
ments of tha indenture, but the Erustee muat examine them to detearmina
whether they do c:ﬂ:oertflr:u.':::.lﬂ‘r This provision i3 aiso oparative only
befora default and the words '"in the absasce of bad faith" should be

19/
included in accordance with the language of the statute, The

15/ Housge Report Ro. 1016, 76th Cong., lat Session, p. 55. Ses, alsa,
fd, 2t p. 31,

—
[
S

CH "Model™ Indenturs, p. 21, Section 8.03(a).

[
—
A

Id. &t p. 21, note *
For affact of such axculpation, sae Prudence Bomnds Corp. v. State
Streset Truat Co., 202 F, 2d 555.

|

/ Houae Report We, 1016, 76th Cong., lat Seasion, p. 55.

1=
e

CH '"Model" Indenture, p. 28, Sectiom 5.l13,
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requirement that the truatee axamine the certificace to determine whether

i¢ conforms to tha rnquér.nuntl of the indenture, ia cften inserted elasa-
vasrs in tha 1.ll+:lm:lt1.lrl.-E'JIF The language cof this zscticn {s apparantly
broad snough to =uv;i :trtific-tu:'beynnd thosa Tequired by Sactiom 3ll4(c)
and (d) of tha A:t.-'f Howaver, tha language of Section I15(a)}(2) should
not ba expanded to permit reliance hefore defauit upem such addiciomal
documents a9 "statewments, reports, orders or other instrimmencs' as i
acmatimes attempted tharcunda:,zgj

Paragraphs (1) and {2} of Sactieom 3l5({a) are both excaptions to the
standards prescribed by Sectiom 3L5{d) and, presumably, in all respecta
not otherwise excepted, the trustae must act without negligence or willful
migeomduct both befare snd after defaucle.

No objecticom is ralsed to the addition of language in the indenturs
making the provisions of Saction 313(a) applicable afrar the curiag of

23/
all defaults which may have occurred.

Deficiencies

A provision that the truates may rely upon certain certificacea
should be limited to prior to defgult and in the absence of bad faith 24/,

in acecordance with Saction 315{a)(2) af tha Act.

20/ 1d. at p. 21, Sectien 8.02,

21/ House Report Mo, 1016, 76th Comg., It Seasion, p. 0.
22/ cf. ccH '"Model" Indenture, p. 23, Sectiom 8.07¢(1).
23/ 1d. st pp. 20-21, Sectiona 8.02 and 5.03.

24/ See, howsver,id. at p. 28, Sectiom 8.13,
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The words "statemants, reports, otrders or other instrumemts" should
be delated from the proviaiom ¢f tha indenture purportiag to comfora to
Saction 315{a){2) of the Act,

A provision should be ipngerted in the indenture requiring the
trusteaa to exanine certificates on which he relias prior to default, for
the purposs of determiniag vhether they conform to the requiressncs of
the indenture, in accordance with Saction 315{a){2) of tha Act.
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Section 1l5¢h)

Hatice of Dafaylts

Tha ;ndeqqura must contain provisions requiring the Crustes to give
co the bondholders notice of known defsults under the indenturs within
ninaty days after thay occur, But the indenture may provide that, excspt
in the case of defaults as to primcipal or interest or elnking fund ox
purchase fund installmeats, the trustes shall be protected in withholding
notice so long a3 it detsrmines that courae to be in the interests of the
haudhnl&ullf Such determination wust be ssde in good faith, by the board
of directors, or sxacutive committes, or & Crust coummittea :owpn:ed af
dizsctors or respwieible officers of the :ru:tte.zj;

The apparent purpose of this provision 1s to get informaction 23 to
dtfaul: in the hands of all indenture security bolders {and oot emly
the claas affectad Oor assentsrs to 4 plan of rtfunding}za! within ninety

days after the default sc that they may sct aeascnably Iin protecting

27/
their intsrests, Any encroachment upaen this pericd of nipety days abould

25/ House Report No. 1016, 76th cong., isc Session, p. 55, See, also,

id. -I-t_ Pa 3_91
26/ 1In the Matter of Hugo Stinnes Corp., 7 S5BC, 612, 637,
27/ Letrar datad October 25, 1945, to Egberc H. Womack, Shearman &

Sterling & Wright, te Celanese cﬂrpnratian of america, Fila ¥o.
2-5935 {22-466).
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therefare ba resistad. Thus, ths provision should not ba sc wvoarded rhat
cthe ninaty days will tun from thea date when the trustes leamms of the

default instead of from the occurranca of the default as provided by ths
statuta, Presumably, noticas of defaults coming to the attentiom of che

trustas after such ninsty days have slapsad ghould ba semt o Lomdholdera
28/
proeptly thersafter.

Subsectioms {a) and (¢) of Saection 315 of the Act refer to a default
"as such term 13 defined in the indenture,” whereas subsectiozm {b) rafars
to "natica of all defaulra™ withetie such limitation, In order fo give
meaning to cthis differsnce {n language, Lt was felt that Secciom 315{b)
of the Act wag intended to requirs notice of all known defaults under tha
indenture rogardless of pariods of graca gpacifiad in tha ususl dafini-
ticns of aventa of default in :I.::mlmntu.u'l‘.n.32]|IIr Accordingly, indepture
provisions incorporating Sscticm 315(b) of the Act should recite chat ths

term “"default" as used thereln {z sxclusive of periods of grace, if any,

proavided by cthe definiction of evencs of dafault in tha indenrura, In

28/ No objaction was raised to & provision that noticea of dafaults
coaing to the actention of the trustea beyond the period of ninacy
days prescribed by rhe statute will be given "ar the asrliest
practicable date wichin 20 days afcer such dafault shall be koown
ko the trustee.” See Oklahoma Caz & Blaetric Co., Fila No,
2=-5566 (22+372).

29/ Lattar dated Novembsr 27, 1945, to Egbert H. Womack, Shearman &
Sterling & Wright.
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this connection, the quastion was raisad whether the pericd during which
the trustss may give nofice to the obligor for the purpose of ripsning a
braach of covenast into an svent of default, is such a pariod of grace.
The Commission agreed with the staff's positiom that Sectiom 315(b) of
the Act vas intanded to get informatico into the hands of indenturs
sacurity holders withio ninety days aftar any breach or failure by the
obligor to comply with the requirements of the indanture and that soch
pariod should therefore be mlwd,ﬂf In this connaction, it was fall '
that ctha right accordad ko the trustse Lo wichhold such nofice waa an
adequata protecticn againet the giving of notice of & breach of covenant
which msy vever ripen into an svent of defawit. Furthermore, no objection
is raised to a modification of Section 315(b) of tha Act as 1uni'pnrl=ld
fn an lodanturm so &4 to prohibit the trustss from giving such notice
dgricg the first wixty days of the ninaty days following the breach.
Soms distioction, howevar, has been pernirted with respect to an
avant of dafasplt which is not a breach of coveocant and with respact Lo

which tims may be regarded as sn sssential slemant of the defaulc. Thus,

in the case of a dafault arising from the fact that a judgpment agalast

Eﬁ Lattar datad October 28, 1946, to Larxoy A, Wileon, vice-prweidsat,
Amarican Talepbone snd Telegraph Company, File No. 2-6782 (22-383),
pursnant to Commission Minute of the ssow date.
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tha obligor is unsatisfied for sixty days, tha period of aixty days has
not besn regarded as & pariod of grace so as to cause the ninety days
referred to in the ict to nm {rom the date that judgeenmt is sotersd,

It seans clear that Saction 315(b) was inctendad to placa a duty of
teporting defaults open all trusteas undar the {ndentura and whars thars
iz a provisiom for az additiomsl 9r co-trusces, it should be made spacifi-
cally applicable to hiz, At the ssme time, it would appear to be in-
appropriace to psrmic such trusctes to rely upon a deaterminaticu made by
the board of directors or an appropriate committeae of anothar trustes
that nocice should, in a given case, ba withheld, Accordingly, the
provisiou of the indemturs ilncorporating Section 3I15(b) of the Act ahould
provida that such an additiomal corporate trustas will maks the deteraina-
tiom to withhold notice of default through its own board or appropriate
comaittea and that an individual trustes will muks such detsraination
for himaelf.

For the purposes of this subsection and Section 315{d)(2) of the ;

1
Act, it is customary to include s dafinition of "respeneible officer,”
A typical dafinition of the term follows:
"The Certa ‘rasponsible officer or officers’ of tha
tToates vhenaver used in this indenturs shall mean
and include the president, my vice prasident, fhe
ICTACATY, Che Creasurar, and trust officer of
saglatant truet officer, and any officer or assiastant
efficar of the trustes customarily performing fuse-
tions similar to thoge parformed by che forageing
individvals or to wvhom sny corporaca trust Dactar is

raferred becausa of his knowledge of, and familiarity
with, & particular sudbjacs.”

31/ CGH '"Modal" Indamture, p, 16, note **, and p. 22, nots ¥,
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peficisncies

It should be made cisar that the period of nicety days, vithin
which the trustas Ls raquirad, by Secticom 315(b) of the Act, to give
noticas of defaults to holders of indenture securities, will begino co
run upon the eceurrence of a default and not from tha date when tha
trustes learns of the defaulr.

The tarnm "defaule," as contained in subsections (&) and (c) of
Section 315 of the Act, is qualified by the phrasa "(ga such tera i
defined in such indenturs)}™ but no such qualification is contained with
refarence to "default" as used in subsection (b) of Saction 315. Accord-
ingly, Section 315(b} of the Aer iy intarpretad o ralates co “"dafaules®
gxclusive of any periods of grace provided fio the indenturs and a pro-
vision to that effact should be included therwein.

Ir should be mada clear that cha pariod of sixty days during which
the trustes Lz not to give notice of defavlts is incloded within the
ninety dgys raferred to im Sectiom 3i5{b) of tha Act.

The provistons of Ssctiom J15(b) of the Act as incorporated in the
indanturs should relata to any separats or co-truated provided far
tharain,

The determinstion by & separate or co-tTustee to withhold notics
of a default under Sectianm J15(d} of the Act shouid, if a corporaticm,
b madse by its own board or appropriate committea and shewld, if an
individual, ba made by himgelf,
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Section 3I15(c)

Dutias of che Trustes {n Case of Defaulr

In case of default, che ivdenturs must impose upon tha crustes tha
duty of acting as a prudent man would act under the circumstauces in the
conduct of hisz own affairs, The standard prnvidl;d for iz subatantially
tha same as that which is applicable in the field of peracmal trustas.
Under this provision a trustas will ne longer be able to demand notice
of dafault, demand for action, and indemmiry from the bondholdars as a
condition precedent to parforming its obligatioms under the indenture,
But there i» nothing in the Act to praveat the Lnclusicn of the customary
provision giving tha trustes a prior lien, upon the mortgaged or pledged

property or ths proceeds of suit, for its compensactiom and axpenzes in

2/
connection with enforcement. Indenturas customarily comctxin such
33/
provislone.

Some variation from che statutory language, by rastricting the

application of this subsection to the existeénce of a default "“whiech has
3/
not baen cured,” iy permittad, It 13, aleo, sometimeas provided that
35/
a default shall he deeed to be cured when vaivad. A discussion of

32/ House Report No. 10l6, 76th Comg., lst Sassion, p. 55. Sea, also,
1d, at pp, 32-33,

33/ cca "Model" Indenture, pp. 24, 25 and 45, Sectioms 8.1F, §.12 and
.19,

34/ Id. ac p. 21, Section 8.02.

35/ Indenture of Houston Light & Power Co,, Fils No. 2-8002 (22-894).
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the treatmmnt of exculpatory i{ndentura pravisions is contained hereiln at
the beginning of Sectiom 315.221

Indenture provisicnos have somatimea besn so phrased that the
trustes mey ba czllad upom by the obligor to take cartain prescribed
action so long as the Crustea doas oot know of a default, Such a pro-
vigion appears to be inconsistent with Sectien 315(c) of the Act vhich
places a higher responsibilicy upon the trustee aftar the cccurrenca of
a default, as deflped in the indenture, irTsspective of whather the
trustee knows of (s existence, Furthermore, {t seems clear that the
absance of a default (rather than the absence of knowledge of & default)
ia the intendad condition precedent and tha requirement for knowladge of
the default should ba dulttld.ézf 0bisction to this ;:tinn-ll somatioas
mada upon the ground that it places upon the trustee the unrassonabla
burdem of always knowing whather a default axiats. Howaver, in viev of
the dafinitions of dafaulr usually containad in indenturas, including
the requirement for notice to ripen a breach of covenant into & default,

it saens unlikaly that a2 default would exist withoeut being mown to the

LtTustas.

36/ See p. 107, et saq., supra,

3?! Making wuch a provislon "sublact LKo" the provisiom of the imdenturs
contaloing Section 315(c¢) of the Act would not remady ths defect.
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This section relates to the exsrcise of "rights and powers vested
in it by auch indepture.” Such language may be broad enough to include
implied rights and powers arising from the positien of trust creatad by
the indanturllggf

In view of the absance of any restriction, i{u ralation to tha
ex atence of 2 default, upon the scopa of the provigioms of Sectiom
315(d){2) and (3) of the Act, it would appear that such proviszicns zay

be regarded as sxceptioms to the "prudent man" standard of Sectiom

315(e) of the Act,

Deficiancy

Since tha coadition precedent to sctiocm by the trustee under thia
provigion of rhe indenture is the nemexiacence of a defsult rathar than
the absence of Inowledge of a defaulf on the part of the trustes and
aince tha responsibility of the trustes undar Sectiom 315(c) of the Act
iz effactive upon the occurreace of 1 default oy defined in the indenture,
the language "kaown to tha tTustee® appears to be inconsistant therewith
and should be deleted.

38/ cCf, CCH '"Model" Iondenturs, p, 21, Section 8.03(a}, te Sectiom 315(a)(l)
of tha Aer.
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Seetion 315(d}

Respoenaibility of tha Trustee

This sebsection prohibics the inclusion in the indencurs of proviaions
telieving the trustee from liabilicy for its owo owgligent actiom or fail-
ure to 2et, or for ifs own willfyl miseonduct. Included in chis prohibitien,
of coures, ara provislons relieving the trustee from liability for the
negligonce of its exployees, éxcept to the axtent that such provisicons are
peraitted by parsgraph (2) of the :uhaaction.ggf

Although this provision is statad in » pegative form, it 1s advisable
to inecorporata it in the indenture for tha purpose of qualifying other
jindenturs provisions of possible exculpatory nff-ct.&ﬂf A discussion of
the treatment of exculpatery indenture provisiona ia contained herain at
the bhegioning of Section 315.&l!

The probibition of exculpatory clauses is subject, however, to three

42/
important quailifications:

ggf Houss Raport Ne. 10L&, 76th Copg,, let Session, p., 55. Sea, also,

id. at p. 33,
40/ CCH "Model" Indentura, p. 21, Sacticm 8.03.
41/ Sea p. 107, et seq., suprs,
42/ Thase qualifications are permissive and accordiagly, may be omitted

or restrictad.
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Paragraph (1)} permits tha inclusion in the indanturs of the provisions
authorized by paragraphs (1) =nd (2) of subsection (a) of this ll:tion;&gf
Paragraph {2) makes spacial provision with raspect rto losses arising
from arrors of judgoent. If the trustee was not oegligent in ascertain-
ing the pertinenc facts, it may be protected for lossax arigsing from sny
error of judgment basad upen such faety, LI such judgnent was mades in goad
Eaith by responsible officears of tha tru:ttn.ﬁi; For the purposes of this
subsection and Ssctiom 315(b} of tha Act, it is cu:tnﬁary to iaclude a
definition of "responaible offi:tr."ﬁé;
| Since Section 315{d) of tha Act relatea to all trustess, it seems
clear that each separate corporats trustee can be procected omly for
ralying upon the judgment of its own respomaible officers and chac sach
separate individual trustes can be protected only for ralying upon hias
own judgment. A proviaiom that puch additiomal trustees may rely upon
tha judgment of a responsible officer of the principal corporate trustes
is, accordingly, comtrary to the reguirements of Sectiom 315{d)(2) of che

Act,

43/ Fouse Repork No. 1015, 76th Cong., lat Session, p. 55.

44/ Tdem.

5

CCH '"Model" Indenture, p. 16, nota % and p, 22, cotar,
Sea digeusgion st p. L24 supra, for typical definiticm.
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Paragraph (J) permits tha Iinclusion of pravisicns protecting the
trustee in rempect of any actiom taksn or omitted to be caken by it in
good faith in accordance with the direetion of the holdars of not laas
than a majority in principal =mmount of the outstanding hemda relating
to the tima, mathod, and place of comducting any proceading for any
rexady availabla to the trustee, or sxarcising any trust or powsr com-
farred upon the trustee under thes 1ndunturn.&éJIIIr

This paragraph (3) Is a logical corrslative of Section 316(a) of
ths Act and should ba conaidered in comjunction therauith.il’ 1f an
axemption is granted under Section 304{ec)(l) from Sectiom 3lé(a) of tha
Ac: with raspect to a provisicn of sn indenturs for a dirsction to the
trustaa by tha holdars of lesa than & majority in principal xsount of
the cutstanding bonds, Lt would seen logical to encertain an spplica-
tion for exemption under Secfion 304(c)(2), on the ground of undua burden,
for che purpose of permicring a lika chaoge in the provisism of the

indenture incorporacing Sectiem 315(d)(3) of cha Act, Furtharmotra,

although Saection 316{a} Lis a permissive pravision, at laast the last

46/ House Report No. [016, 76th Cong,, ls¢ Session, p. 56,

47/ The position has been Caken that ths obtvious purposs of Saction
315¢d)(3) i3 to protect indenture trumtess from miscakes made
in good faith, including the pessibllicy of following directions
which a court wight lster bhold to be beyond the powers of a
majority. (See Brief of July 1945 filed Amicus Curiae in the
case of Continental Bank v, Pirst Natiomal Petroleum Truast,
D.C.R.I., decidad in 67 Fed. Supp. 859.)
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gantance thereof, ralating t¢ tha determipnation of indentute securities
enticled to participate in the calculation of such direction or consent,
must be Included in the ladenture for the purposes of Sectioa 315(d)(3)
of the Act and it iy questionable whether Sectiom 315(4)(3) of the Act
should be included in =mn indenture which contains no provision for a
directiem Lo the truscee by cthe holders of oot less than 2 majericy in
principal amount of the indenture securicies. Slace Sectiom 3l6(a) of
the Act i3 a permisaive provision, the indenture may provide that the
trustee may daclioe to follow such a diructinn.ﬂgf It would appear,

however, that such modiflication might impair the protectiom affordaed co

tha trustea under Section 315(d)(3) of tha act.

ggficiancial

Although Sectlon 315{d) of the Act prohibits the inclusion of
exculpatory provisions in an lndenture, the language thereof should be
included in the indenture for the purpose of qualifying othear pro-
viaions in the indenture which may conflict cherewith.

The provislon char & separates or co-trustee may rely upon the
judgment of a responsible officer of the principal corporate tIuates
confliicts with Seccion 315(d){(3) of the Act and should provide for
reilance upen hix own judgment, L{f an individual, or the judgment of
ita own respomxibia officera, tf a corporatiom.

Tha provision of che indenture containing Sectiom 315({d)(3) of thm
Act should relate only to actiom takeén by the cruszes in good faith
at the direccion of che halders of at lesst a majoricy in prineipal
amount of sutatanding indanture gecuririas,

48/ COH "Model" Indenture, pp. 19 and 20, note +*,



- 131 -

The provialons of the last sentence 9f Section 3lé(a) of the Aet
showld be incorporated in tha indemturs for the purposes of Section
315¢d)(3) of the Act.

Since the indentura containg ne provislen for a directiom by the
holdars of not less than a majority in principal mmount of outstanding
indentura securities, the provigioma rtﬂectin; Seceiom 315{d)(3) of
the Act should ba omitted.
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Section 315{e)

Undertaking for Coats

This subsection awthorizes the inclusion in the indenture of
provisions reaquiring the £Lling of an undartaking for costs, and the
assessment of reasonable coste (including reasomable attorneys' fmes),
in the discretion of the court, in any suit for the enforcement of
rightas or remedies under the indemture or againat tha trugtea, asa such,
Precedest for cthis provision is o be found in Sectiom l8(a) of the
Securities Exchange Act af 1934, 1In the aasessmemt of such costs, duas
regard is to be had to the merits and good falch af the suit or defense,
The provisicns of the subsectlion do not apply to suits by bondholders to
collect principal ar interast, or to suits i{naticuted by bondholdera
holding in the aggregate more than ten per cent in ptrincipal smmount of
the outatanding bemda. Sults by the truscee are also tu':-':.l.i.uclnlu:l.&Elllr

1f this parmisaive provision 1s ilncluded in the lndenture, Lt ia

important that it concain the axcepticns above referred to.

43/ House Report Ne. l0le, 76th Cong., lat Sesasion, p, 36, See id, at
P. 23 e similar Wew York scatute.
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Section 3l6{a)

Directions and Weivers by Bondholders

Subasetion (a) of Sectiom 316 apecifically permits tha inclusion
ia the indenturs of provisicms authorizing the holdera of a majority of
the outstanding bonde (1) to dirmct thq time, methed, and placa of
exercliasing any trust or powar conferred upon the trustes, or of cons
ducting any proceeding for any remady avallable to the tTuscee; or
{(2) to consent to the waivar of any past default, and 1ts consequences.
The indenture may almo comtain provisioms suthorizing the holdera of
75 par cemt or more in principal amownt of the ocutstanding bonds to
consent to the postponesent of any interest paymant for not mors than
thres years from its due date. Provision ia made with respect to the
exclusion 9f bonds owned by the obligor or persons standing in & con-
trol relation to it, in determining wvhechsar the reguirad percentaga af
bonda has comcurred in any such direction or conlunt.lf

It wan the practice before the Act was passed of including aumercus
provigiona in indentures for directioms to the trustee or consents by
holders of less than a majority of outstanding indenture sdcurities. It
seems clear, bowever, that 1f chis permissive provisiom 13 to have any

maaning, it oust have been inteanded to eaxclude 21l othar provisicns not

1/ House Report No. 1016, 76th Cong., lst Sesslom, p. 56.
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conalstent with its requirements, In this comnnection, it should also bhae
notad that the protectiem aceprded to the indenturs truaree mder Sscticn
315(d) {3} of the Act Lis alsc d:ptpduut upon a direction by holders of not
less than a majority of cutatanding indentura lccuritinl.gf It was,
therefors, sarly concluded that provision for directioms or consents by
laas than the requisite majority mpecified 1n Saction 316{a) of the Azt
is contrary t5 tha requirsmancs of ths Act.gi

Tha broad scope of Sactiom 31&8(a)(1){A}, relating to "exarcising any
tTuat or power conferred upom such trugtee,’ cends to extend the applica-
tion of this provigion to a variety of situations in soma of which the
intereacs of holders of i{ndanture securitiea might better be served by
sone mealler percemtage thgn a majority. For sxazple, holders of indenturs
securitiag ars comeonly accordad the pover to cause cthe tTustes to Tipen
a braach of covenant ints =n event of default, to asceslerate che msturity

afcar dafzult, to cause invtstigaﬁianl te ba oade, to call =aetinge, wtc.

In such sicuationz the purposes and policles of the Act do not appear to

2/ ERarliar drafta of the bill combined these provisioms.
Rafarsmce ig alsc made to the provision at the end of Sectiom 31&({a)
with raspect to relisnca by the Crustas upon a directien or comsent,

3/ Letter dated Janusry 26, 1940, to John Haskell, vice-preaident of the
New York Stock Exchange: latter dated August 4, 1941, ta Gecrge D,
Jagels re Motor Transit (o.; and also letter dated June &, 1940, to
Adrian C, Leiby of Da Porest & Eldar tre conflict with Louisiana
statuts, See alse In The Matter aof Hugo Stinnse Corp., et al.,

} S.E.C. 622, 630.
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ba cireumvencad 1f the holders of less than a mejority of indenturs
sscuritiea are accorded ihe power Co ctaka direct actiop rathar than to
act through the truatle._f Similarly, although no onm {ipeluding tha
trustee) other than the holders 5f & majority of outstanding bonds may
walve s past default and its consequences, proviaslons of indentures have
beean accepted which maka such waiver automgtic when the dafault has been
cured.

Qthar provisions, such as the usual requirazent for notice to tha
trustves by & percentage of holders of Iindenturs securities as a condi-
tion precedent o an action by such holders co enforce che provisioms of
the 1ndun:ura,£f and a provision thac a percancage of halders of indencure
securities may coopel a ratired crustes to maks conveyances and cranafars
Lo 4 RicceEssor trustee, have been considerad ts be sutside of the scopa

of this section, It will also be noted that the Act relates to a remedy,

trust or povwer veated in che trustes which the holders of a majority of

indenturs securities may require him to axercise, Accordingly, if cha
holders of indenture securitiss are accorded the power to direct the
trugtes totake action which the frustea could not take without such direc-

&/
tion, Sectiem 316{4a} would not zppear to be applicabla. Similarly,

4/ C.GC.H. "Model” Indenture, p. 17, note *,

5/ MecQuiaton v, Third Avenue Tranait Corp., N. Y. Sup. Ct,, Spec. Term,
N. Y. Clty, 1949; P=H Corp. Serv,, par. 20,601, april 20, 1949,

&/ In one case (&l Broadway Corp., Fila Wo. 22-333), a provisien that

T the trustee shall have power of sale unless holders of 33-1/3 per
cenc of cutatanding bomda objeact after notice wad desmed not to be
a direction under Section I16({a}f{l) but a conditional powar.
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action by the trustas at tha request of the issuer ar sowe third party,
such as authentication or tedemption of bonds, release of property, and
similar provisions for the normal administration af the trust estate, do
not contravane this saction. Also, as this is a permisaive proviaion, °
it i3 propar to restrict the actions which the trustee may be coupelled
to taka.gf

Another type of provisionm sometimes found in indentures is that the
indenture trustes may take certaip speciflad acction but shall not be
reapomaible for falling to take such action unjess requestad to do a0 by
the holdars of a stated percencgge of indenture securitiss, Apart from
the appareat conflict with Section 315{c) and (d) of the Act, the pro-
visiom appaTently accords powers governed by Section 316{a) se that the
standards thereof ghould be applied.

Again, it has sometimes besen the practice tao provide that whera
the action or defauvit affects emly a single series of indenture securi-
ties, only action by holdera of a majoriry of that series to compel the
trustee to act or to walve the default is nesded. Since theres is no
asgurance that the vote 3o obtained will conatituta action by holders

of a majority of all securities cutatanding under tha Indenture, it

7/ TIndenture of Tha Van Sweringen Co., File No, 22-824, provided for a
committee to perform fumnctions normally performed by the issuar,

3/ C.C.H. "Model" indenture, pp. 19 and i), note *,
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falls short of the requirsments of Section 316(a), Such a provision
is vwually curad by requiring a vote of a majority of tha seriss as
vall as a majority of all of the securities cutstamding under the
indenture.

Provisions for the amendment of indentures are somatimes suffici-
ently broad to permit action under this saction. In such casas the
standayrds of Sectiom Jl6(a) should be applied or tha provisioms for
smendment should be appropriately rnltrictld.gf The provisioms of
Saction 316(a) apply both bafore and after a default.lgJIF

The provigions of Sectiom 316(a){l) may not be utilized to circum=
vent tha provisions af Section 216&(a)(2) and Sectiom 316{b) by directing
tha trustes not to bring any procesding to enforce payment of principal
ar inturlst.llj Thare ls, of courca, no prohibilticon in the Act against

tha individual holder of fndenture securities making any such agreement

with Tespact to his own holdings.

Ef In this connection, the power to amend should not permit che postpone-
ment or reductionm of interest or principal in concravention of Section
316(a)(2) or Section 316(b) of the Aet and the parcemtage vote re-
quired should not be subjecc to smendmemt, In addition, a provisien
should be inssrted that any amendment will conmform to tha raquirements

of thas Act. "
10/ Memorandum of Robert Ginnane dated June 11, 1340,

11/ Contineéntal Bank & Truat Co. v. PLrst Nat. Patroleum Truat, 67 Ped.

~  Supp, B59. Sea alac Schallitz v. Starrett Corp., 82 N, Y. Supp. (2d)
89, HNo objection was made to the provision in the indemtura of
Taxmass Petroleum Co,., Flla No, 2-8247 {22-947}, that the payment of

intereat was subject to approval of R.P.C.
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The final sentance of Section 316(a}, which excludes indentura
securities owned by an obliger or & person in a control ralatiomahip to
such obligor in determining the raquired percentages of bouds under
claugses (1) and (2), should be {ncluded in the indenture in terms broad
enough to covar every Instanca of a direction or consent falling within
the scope of thia Eectian.lzj Ho objection is made to broademing the
acope of the last sentence of Sectisn 3l&6{a} to cover any sert of actiom
by holdars of indenfure securitiss under the indenturs, provided that the
language thereof relating to whether the trustee shall be protected is

13/
limited to reliance upon & diraction or consent.  In the lactar

cononection, the language with respact to protection of tha crustes in
relying upon a directiom or comasent should not be rephrased to provide
an affirmative exculpation,

The provisicms of the last gpentence of Saction 316(a) should apply
to indenture securitliea ocwned by any obligor upeon the indenture securi-
tles and not just the company. Of course, if the Lndenturs makes no
provision for directions or consants, there i3 no need to includa this

14/
poertion of Sectiom 3l6{a}.

12/ The provisions of this part of Sectlon 316{a) of the Act arm often
separately insertad in tha indenture, sometimes with spaclificz cross-
refarences to the sections to which they apply. In some instances
thegs provisions are added to a definitiom of "outstanding."

13/ Ko objection is made to the tearms "regquest” or “waiver" which appear
tc ba encompasgaed in the acatutory languags.

14/ See pp. 129 and 130, supra.
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A provisicn may be added to the last sentencea of Saction 3l6{a)
15/

as follows:

" . . » Bouda so owmed which have bean pledged in good
falcth may be regarded aa cutastanding for the purposes of chis
paragraph, {f the pledges shall establiah to the sacisfaction
of the Trustee the pledgee'n right to vote such benda and
that the pledgee is net a person directly or indirectly cem-
trolling or rontrolled by or under diract or indirect common
control with the obligor. In case of a dispute as to such
right, aay decisiom by cha Trustee taken upon the advice aof
counael shall be full pretection te the Trustee."

Deficiencing

The provisions of this section of the indenture, which require the
trustes to taka certain accs at the directiem of holders of twenty per
ceant of the outstanding indenturs securities, should be amended to ras
quire that such direction be given by the holders of ar lsast a majority
of the indenture securities in accordance with Seccion 3i6(a)(l) of the
Act, This may ba cured, in an appropriate case, by having holders of
such smallar percentage of indenture securities act directly rather than
through the trustee. '

A provisiom of the indenture that wharsver a specifiad parcencage
of bondholders may direct the trustee to take certain actiom or to
walve a defaulet, such action may be caken by such percentage of cChe
clasas or classas affected LE less than all claspes arm affacred, con-
Flicts with Section 316{a}({l) of the Act which reserves such powera to
the holders of a majority of all cutstanding indenture securitiea,
There would, of course, bes no objection to a requirement that such
majority include a majority of the class or clasaes affacced.

The indentura provides that the trustee will be fully protected Lif
he takss certain actiom at che directiom of the holders of twenty par
cent of outstanding indenture securlities. This provisiom comflicts with
Section 315(d)(3) and Sectiom 316{a)(l) of the Act.

The provisiouns of this section of the indenture, which authorize
the holders of a majority of outsranding indenture securitles to walva
a default, should be ameunded to relate to "past" defaults in accordance
with Section 318(a)(l) of the Act.

15/ C.C.R. "tocdel" Indenture, p. 19, Secrion 7.TZ.
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Tha provision that the trustee may waive derauits comfllcts with
Section 316(a){1)(8) of the Act which reserves this poewer 5 the
holders of not less than a zmajerity of suestanding indentute ascuricies,

The provision that the indenture may be amemded with the approval
of holdets of 66-2/3 par cent of outatanding iadenture sacuritfas
appears to be dbroad enough to parmit a waiver of past defaults sod tha
calculation of such percentage should therafore be made subiasct to the
provision of tha indenture incorperating tha language of the last
santenca of Saction 316{a) of the Act, Purther.ora, this provision of
the indemturs should be rescricted so that ic will net permit the re-
ducticn or postponement of intareat or pripcipal in cenflice with
Section 316{a)(2) or Sectiom 31&(b) of the Act, or parmit the reduction
of the percentage vote in conflict with Section 116(a) of the Act,

The provisions of the indemture incorporating the last sentemce
of Section 316(a) of che Act should be inserted in such general terms
{or by sufficiemt crosgeraferences) that ic will apply to all direc-
tions or consamts falling within the scope of clauses {1} and {2) of
Section 314(a),

The proviasion of the indenturw incorporating tha last sentance of
Sectlion 316{a) of the Act should raelate to indenture ascuritias ownad

by any cbligor and not just che company.

The proviszsion that "for the purpose of determining whether tha
indenture truscee shall be protectad ino relying on any such dirsctiom,
requeat, consent, wvalver, vota, or othear actiom" exceeds the language
permittad by the last sentence of Section 3l6{a) of the Aet, The
wards ‘vota, of other action" should thersfore be deleted.

It 1a notad that this section of the indemture, which purports to
incorporate tha last sentenze of Sactlem 316(a} of the Act, states that
"the trustee ghall be protected in relying on an; such direction or
consent ," This languaga ashould be revised in accordance with the
language of tha acat.ca by inserting "for the purpose of detarmining
whether'" before che above-gquoted provision.
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Exemptions

The requirements of Section 316{a}) of the Act have given risa to
more applications fur exemptionm under Sectiem 304(c) of the Act than
all of the remaining provisions combined, The usual basig of thege
applications ig that it would require the conszent of holders of out-
atanding indenture securities to increase the percentage vote to a
majority as required by chi_ prnviainn.léf

In view of the requirement of Sectiom 304(c) that indeutu;e
securitias {ssuad before the pffective date of che Act muat be out-
atanding when the application for exemptirm la filed, in coursae of
time open-end indentures mat conform to the requirements of all of
the proviaiona of the Act 1f additional aecurities are to be publicly
offerad thereumder aftey such old gsecurities have been retired.lz} It
ls, therefore, the practice to warn lgdguers of thias "box' that continued

exemptions may lead to and to suggeat that provisiona ze to which exemp-

tiot: 1a aought be amended to conform to the requirement:s of the Act, to

16/ In The Matter of Hugo Stinnea Corp., et al., 7 S.E.C., 522, 630,

17/ 1In the case of Virginia Electric & Power Co., Fl'e No, 2-5847
(22-393), it was necessary to refund all of the cutstanding bonda
in order to meet this problem,. In some cages the registrant has
left cutatanding a =mall piece of the old issue in order to pre-
serve the Commission‘s jurisdiction under Section 204(c). See
Hawalian Electric Company, File No, 2-5383 (22-312); Pacific Gas
and Blectric Co., Flle No. 2-5972 {22-474); and Central Haine
Power Co., File Ne, 2-5024 (22-206}.
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be affactive when the serias whose consents are required are no lenger

outstanding., In some cases, when faced with this problem, counsel have
given che opiaien that upon the basis of proviaions for amendment in the
indentures, such amendments.could be made without approval of holders af
outstanding indenture securities and appropriate changes have thersupcn

18/

been inserted in toe indentures, effective immadiately.-

Exemption - Fifth Avenue Hotel Corporation, File Mo, 22-274

Ic the cage of the application for q alificacion of an indenture
by Fifth Avenue Hotel Clorporation, the Conmissiom on November &, 1943,
granted an exemption under Sectiom M4({c)(l) of the Act upon cthe baaia
that it would require the consent of holders of outstanding indenture
securities to modify carbtaln provisiona of rhe indenture to conform co
the requiraments of Sectiona 3L0¢a) and 3l6fa}fly of the A.l:t.lglllr Haw-
ever, a request for exemption from the provizions of Zectlon 316fa)(l)},
with respect t¢ the power granted to the ctrwstee in Sectiom &, Article VI,
of the indenture to wai~e2 a past default and ({ts consequences, was denied

vpon the ground that che elimination of thig power in the fTustee would

not require the comsent of holders of cutstanding indenture gecurities,

18/ cConnecticut Lizht & Power Cs., Flle No. 2-5907 (22-457); Northemrn
States Power 5., File No. 2-5924 (22-462); ohic Edisen Co., File
Mo. 2-5623 {22-387); and Philadeiphia Electric Company, File No.
2-8B21 (22-591).

13/ See discusalon, supra, at page 5.
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Section 11&(b}

Prohibition of Iwpalrment of Holder's Right
to Payment

Undar gubsection (b} of Sectiom 116, the indenture muat provide
that, except as to an intereat poscponement consented to as provided
in subsection {(a), the right of any indencure gecurity holder to receive
his principal and intereat when due and to bring suit therafor may not
be i{mpaired withourt his congent. BEvasiom of Jjudicial secrutiny of the
fairneas of debt-readjustment plans {3 prevented by thia prohibition.
Untill comparatively recen.ly, a prehibition of this sort was perfectly
standard in ngte and bond indentures., In many States it is necessary In
order to praserve the negotianility of the notes or honda; in others it
is necegsary 1f the notes or bonds a:e to be legal invegtmantsy for
ingurance companies, savi.ga banxa, and the like. This prohibltion does
not prevent the majority from binding dissenters by other changes in the
indenture or by a walver of other defaults, and the majoricy may of course
consent to alterations of 1tas owm rights.zﬂf The provisions of Sectien
316{b) are regarded as gyailable o non-assenters Ca a plan of dabt-

21/
rezdjustment go asa to accord them cthe tight o sue on their bonds.

20/ House Report No. L01&, 76ch Congress, lst Seasion, page 56.

3}; Memorandum of Aaron Lewy dated March 21, 1951, re Haas v, Palace
Hotel Co,, 224 2, 2d 782 (Cal. App. 1950).
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The second sxcepticon inm this section, permicting the inc¢lusion
»f a provision in the indenture limiting or denying the right of a
pecurity holder to instirute a suit Lf and to the extent that it would,

under applicable law, result in the surrender, {mpairment, waiver or
22/
loss of the lien upun any proparty, waa included in the bill by

amendment from the floor of rha Hovae by Representative Hinshaw of
23/
cailfornia, In offaring this amendment, Mr. Hinshaw atated;:

"o doubt if this amendment had baen prepared in rime, it
would have been part of the ragular bill, As you have
heayd, it carries the endorsement of the esncire committee,
The necessity for it arises from a peculiar circumsctance
in the lawy of oy Stata of California and perhaps several
others of the Western States. The law of Califoria
differs from the law prevailling generally io providing
that there can be but ooe actiom to foreclose a mortgage,
Since 1898 it has been the secttled law of Califormia,
Commercial Bamk v. Kershner (120 Cal. 495), and numerocus
other cases fcllowing ie, that {f the holider of a mortgage
note recovers a judgment om such note, without Eoreclesing
the mortgage, he theraby walves entirely the mortgage
security, For thila reasom California attprneys have been
careful in drafting indentures ascured hy property in
Califarnia to provide that individual bondholders have nec
right of action upom the bends, as distinguished f£rem
such right 2z they may be given - generally based on the
refusal of the trustes fo act, aftar approptiate rsquest -
ta foreclose the indencura, there the trustee ig given
the powar to sue upcn the bonda, as distinguiashed from the
power to foreclese the indenture, the added provialom is
inserted that much power of the trustee is szubject to the
limitation that 1f the exexrcise of such power would result
in the szecuricty being surrendered, wailved, or lest, the
truztee ghall not have guch power priar to foreclosure of
the indenture, Mr, Chairman, I ask the favorable consildera-
tion of the Committee for wy amendment,” 24/

22/ CH '"Model" Indenture, page 18, Note, re necesaity for inserting
this exgeptiom in indentures,

23/ Congressional Record, July 19, 193%, page 9523,

24/ In the opinion rendered in the case of Haas v. Palace Hotel Co.,
224 P, 2d 783 (cal. app. 19507, the court refused a minority bend-
holder who did pot aceept a plan of voluntary debt-readjustment,
the right te sue on his bond or to foreclose, The indenture was
qualified under rhe Act for the purpose of scliciting assents to
such oian, 1. 3 Sunreme Court denied certiorari October 8, 1951.
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In view of che emphasis :pon the right to z:e Ior principal and
25/
interest in the legislative hiatory of Section 316(d},”  the staff has

acquiescad in che view that Lt relates polely te a suit on the bonds
26/
and does not accord any right to pursue a remedy under the indenture.

A9 a consequence 1t has been the practice to insaert ia indenctures
27/
provisions such az the following:

"Ne holder of any Debenture or <oupon shall have apy
right to inatituce any action, suit or proceeding at law ox
in equity for the execution of any trust hereunder or for the
appoeintment of a receiver or for any other remedy hereunder,
uniess such holder praviously shall have given to the Trustee
written notice of rhe happenlng of one or mere of the defaults
herain specified, and unless alao the holders 2f a majority
in principal amount of the Debentures them outstanding shall
have requested the Trustee in writing to take action in
respact 0f the matcer complained of, and uvnless zlso there
shall have been cffered to the Trustee gsecutrity and indemicy

25/ See also tegtimony of Mr. Edmund Burka, Jr,, at Hearings before a
Subcommuittee of the Committee on Interstate and Forelgn Commerce
of the Houge of Representatives, 76th Congress on H,R. 2191 and
H.R. 5220, April 4-11, 1939, at pages 284, 285,

Eﬁf Lettera of March 24 and April 1%, 1%49, ko Roger Kent of Crimming,
Kenc, Draper & Bradley re Palace Horel Company of San Franclsco,

27/ See McQuiston v. Third Avenuve Trangit Corp., N. Y. Sup. Ct., Spec,
Term, N.Y. City, 1949; P-H Corp. Serv,, par. 20,601, April 20, 1349,
and Rabinowitz v, Kalser Frezer Corp., 111 N.Y.5. 2d 539, 1952,



satlafactory ro it agalnst the costs, expenses and liabilities
to be incurred therein or thereby, and the Truscee, for thirty
days after teceipt of such notification, requast and offer of
indemnity, shall have neglected or refused o I{natitute any
such astion, suit or proceeding; and such notification, requesc
and affar of indemnity are hersby declared in every auch case
te be conditions precedeat to any such action, sult or procesd-
ing by any holder of any Debentures or ¢oupons; it being under-
stoad and {ntended that no one or more of the halders of
Detentures or coupons shall have any right in any mamer
whatsoever by his or theilr action to enforce any right
hereundar, except in the manner herein provided, and that

every dction, sult or proceeding at law or in aquity shall be

ingtituted, had and maintained in the manner herein provided

and for the equal benefit of all holders of asuch autstanding

Debentures and coupons; provided, however, that nathing in

this Tndenture or in the Debentures or in the ¢oupons centalned

shall affect or impair the obligarion of the Corporatien, which

i{s absolute and unconditional, to pay the princlpal of, and the

interest on, the Debentures to the respective holders af the

Dehentures and coupona st the respective due dates in such

Debentures and coupona stated, or affect or impair the right of

action, which 1ls also absolute and cnconditienal, of such

holders to insticute svit to enforce the payment thersof.,"”

It will be noted that the proviac at tha end of rhe above-gquoted
provision varies from the language of Sectien 316(b) whaich it purports
to ingorperats in thar it states that the obligation of the obligor ''to
pay'" shall not be lopaired, whersaa the Act refers o the right of the
security halder "to receive,” This i3 a common variation which has been
permitced,

It might appear, from (he legislative purpose of preserving the
nagatiabllity ef indenture securitas, thaet the right Fo receive paymant
of principal znd Interest should be certain and unconditiongl, Heowaver,

‘n vigw of the general scheme of providin: 1 staturory framework to Fit

my plun of {inancina bty debt szecuricy and the zeneral use of income
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debentures and other variations in payment of p-incipal and interest,
28/
it pesms clear that so drastic a purpose was not inteaded, i thia

connection, reference ig made to the words "on or after the respeccive
due dates expressed ia such Indenture security” in Sectiem 31l6{b).
Alse, it 13 not un¢ommon to Include In indenturesprovisioms such

as the following:

"The Company will not, directly or indirectly, extemnd,
or assent ta the extension of, the time for payment of any
coupon or claim for Iinterest upom any Bond, and it will not,
directly or indirectly, take part in any arrangement therefor
or for the purchasing or funding of such coupona or claims
in any manner, Ho such coupon or claim so extended, nor any
coupon oT claim for interest upon any Bond which In any way
at or after ifa maturity shall have been trangferred or
pledged separate and apart from the Bond to which it belonga,
shall be entitled, in cagse of defauvlt hereunder, to the
benefit or sacurity of this Indenture, until the prior pay-
ment In Euil of the principal of all Eonds issued hersunder
and outstanding and of all such coupons and claims not s0
extended or transferred or pledged.”

Sec.lon 316(b) has not been construed t¢ prohibit a preovision in
indentures to the effect that funds received by the trustees or paylng
agent for the payment of principal and interest may, LI unclaimed

29/
after a specified number of years, be returned tu the chligor.

28/ The indenture of Temas Petroieuvm Co., File No, 2-8247 (22-547),

T proevided tiat tne payment of intereat wag aubject te approval b
the R.F.C. GSee, alasc, fndenture of Jeascp Steel Co., Plle No,
22-~1022.

29/ CCH 'Model” Indenture, page 33.
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Provisions ars fraquently included in iadentures agthorizing a
spacified parcentage of sacurity holdars to amend the proviaicus of
the indentute. In order that such an soendoent may Dot (mpair Che
right of & holder to receive his prineipal or intarest as reaguired
by Seccion J1156{(k), tha power to mmend should be appropriately gquali-
f:l.ed.lg! Hownver, Sactlicn 716(b) doas not prevent an smendoant Ea

i/
the ainking fund provisioms.

Deficiencian

The provision of tha {aodenture probibiting tha bolder of ag
indsnture security from bringing actios ynti] the trustse has neglacted
or refused to Caks action after notica, appears to comflict witch
Section J16(b} of the Act, Accordingly, the provisiom should be re-
stricted to remedies wmdar Cha indantore and shewld not impeir his
right to sue for prineipal or intarest uondar ths indanfura sscurity,

The provisions of the indenture providing for smandment by a
percencage vote of security holders shomld be restricted so g2 not to
permil impairmenc of the right of a heolder to receive pringipal or
locerest om the respective dum dates without his consent,

3¢/ Sea discussiom, sgpra, at p. 137 and lecter daced April 18, 1941, &o
Dan Gordom Judge of Newman & Bisco re reorganization of 261 Fifth
Avenos, NHew York.

Cf. Continental Bank & Trust Co. v. First Natiooal Petrolewm Truat,
§7 Fad. Supp. 859.

{ Letter dated January 28, 1940, to Joon Haskell of New Tork Stock
Pxchagge from Robevyt McEallar.

f
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32/
Exemption - Pacific Gas and Electyic Co,, File No. 2-4676 (22-102)

Application was flled by Pacific Gas and Elecrric Company under
Section M4(c) of the Act for exemption of certain bonds proposed to
be issued under its open-end mortgage indenture from the provisions,
among others, of Section 316{b! of the Act. Such exempticn was sought
because Section 85 of the indentute contalned proviasions which in effect
reatTicted and limited the tighr 2f an Lndividual beondhalder to
insticuce suit or acklorm at any time. As grounds for the exemption,
the application stated:

"“"Obviously, L1f the effect of such exception would be, under

the laws of the State of Califormia, to render entirely
nugatory the provisions ilnecluded in the mortgage in com-
pliance with said Sectien 316(b}, the rights of exiating
bondhclders would not be {mpaired, However, if that be
the case, no useful purpose would be sarved by compliance
with said Section 316(5}.

"on the ather hand, if the effect of smuch exceprion would
not be o render entirely nugatory provizions inciuded in
the mortgage in compliance with said Section 316(b), then
such provisions might be attacked ag lmpairing the righta
of existing bondholders.”

It may be doubcted that the exemption was necessary, in view of
the proviso at the end of Section 31&fb), If in Califernia the practi-

cal effect of the provisu would be £o make che provisionms of Section

J16(bY ineffectual as applied tc a secured debt obligation, no purpose

32/ Similar orders were entered regarding this {ndenture in subsagquent
registraticon statemenks.
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would be served by insisting upon theit insertion, By order dated

February 2L, 1941, the applicacion for exempticn from Sectign 2Al&(bL)

was granted,

Exemption = Hamilcen Gag Corp., Flle No. 22-382

Hamilton Gas Corp. filed an applicacion under Section 304{¢) of
the Act for exemption of certain bonds proposed to ba offared from the
provisions, among others, of Zection 216{bY of che Act. Under Section
10 of Article XITT of the indenture of mortgage, ir would appear that
holders af 66=2/37 of gutscanding Series B bonds could amend the inden-
ture =0 as to postpone the maturity of the bonds or otherwisze afface
the right of bondholders to receive payment. The application was
filed ypon the ground that Lt would Tegulre the congent of bondholders
to restrict this provision in accordance with 3ection 316(b) of the
Act and rhe provision incorporating sald section was made expressly
subject co Section L0 of Article XIII. By order dated March 19, 1945,

the application was granted,
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Secrion 3IL7(a}

Special Powers of the Trustee

Subgection {a) requires that the indenture confer upon the indenture
trusteg two powers which are essent{al where an issue of indenturs securi-
ties ia publicly held, The firat of these ls the pover, aa trustee, o
recaver Judgment against the obiigar for the whole amount dve and unpaid,
in the eavent of a principal default, or an Lnterest Jefavit which has
continued for such period as the indenture provides. The second iz the
power to file proofs of claim, in judicial proceedings, on behalf of all
indenture securicy halders.if

It should be made clear in thé iﬁdenture that the crusteae’s powers
to sue and Tile proofs of claims are remedies against :ny obligor upon
the indenture securities, m the ather hand, such powers are remedial
only and do not ¢reate liabilities not otherwise ser forth in the
indenture,

Provision is sometines added to the language of Section 317(a)(1)
that the right to sue ipcludes the right te recover Lnterest upon the
overdus intereat and principal at a apecified 1'at~!.zlIIIr Also, no objection

is raisad te a provision that demand for payment must be made by the

trustee before it may file sult hereunder,

1/ House Report No, 106, 76ch Cong,., lst Session, p. 57.

2/ C.C.H. '"Model" Indenture, p. 17, Section 7. Tl.
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It will be noted that wheraas the right of tha trustss to sue
under Secticn 317(a)(1l) is dependant vpon the existanca of defaults io
paymant of principal or intarest, no dafaylt need exist for tha right to
fila proofs of claiza to acerum undar Section J17(a)(2). This distiae-
tion should be clearly pressrved in tha indenture.

in some (nstances atfempt has besn made £o enuaerate the Cypes of
proceadings in vhich proofs of claizs say be filed. Thare is no objec- .
tiom to this procadmw providad that such enmoeration f{s not restrictiwe
of tha types of proceadings coverad by Secticm 117(a)(2). To avoid thia
possibilicy it {a desirable that sows zatch-all language ba added such as
tor any othat judicial proceedings relative to the obligor, its creditors,
or ita property.”

Frovisicos are commonly includad in indentures suchorizing tha

3/
trustee Lo file proofs of claime for its expensas and charges.

Daficiencien

The provisions of Section 3L7(a) of the Act should be insertad in
the indesfure 20 &3 o Telate Lo any obliger upon the indentura securitiss.

It should be made clear that tha right of the trustes to file proofs
of claims pursuant to Section 317(a){2} of che Act is Dot dapsndant wvpon
the sxistance of a default.

The enumeration in tha indenture of procsedings in which proofa of
claims may ba filed by Che trustes appaars Co ba unduly restrictive andar
Section J17{a)(2) of the Act. It ia therefore suggestad chac thers ba
addad to such snuseratiom ths vords "ot any other judicial procesdinga
relative to the ablligor, its crediters or its property.”

3/ C C.H. "Model” Indeniora, p. 25, Sectiom 4.12



Exenpeions
Examptions have been granted from time to time under Section

4f
304{e) (1} Erom the requirements of Section 317{a}({2) upen the cheory

that it would require the consent of security holders to insert a pro-
vigion which, in affect, constitures the exacution of a power of
5/ &/

attornay.” In the Hugoe Stianes Carporation case  such exemption from

Section 317(a)(2) was granted only with respect to non-assenters.

4/ E.g., 870 Seventh Avenue Corporation, File No. 22-201; Pacific Caa
and Elactric Co., Flle Nao. 2-4676 (22-102}.

5/ In the vase of in re Plankington Bldg. Ca. {1943) 135 F, 2d4. 273, the
~  Court implied the power in the tTustee to file such proofs of claims.

6/ 7 B.E.C. 622, £38 (1940},
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Section 317(b}

Duties of Paying Azent

Imdey subgection (b}, funds deposited with paying agents for the
payment of prineipal or intersat must be held in trust, and the paying
agent must be required to give the indenture trustee notice of any
default in the making of such payments¢1f

Since the paying agent i3 not normally a party to the indenture
agreement 1t La customary to include this provision in the form of a
covenant of che abligor thar ir will causde rche paying agent to execute
an agreement embracing the terms of Section 317(b). Alsc, a separats
provision i3 often made where the truste; may act as paying agent or the
obligor may act as {ls own paying agent._f Of course, if it {3 ¢lear
that oniy che trustfee may act as paying agentc, the part of Section J17(b)
relating ro reports of default may be omitted., No chjection is made to a
provision that moneys held by the paying agent or the trustee need n;ﬁ

be gegregated from other funds excepr to the extent reguired by law.”

Also, che indenture may provide that che obligoer may cause the paying

7/ House Report Mo, 1016, 76th Cong., lst Sessxion, p. 57,

C.C.H., "Model" Indanture, pp. 5, & and 24, Sectioms 5. T3 and 8.10,

e
~— -

Id. at p. 24, %ecciom 8.1C,
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agent to pay to the trustee all sums {n its possession and that the
trustee oT paylng agent may return te the obligor all funda unclaimed
afcer a specified number of 1.|ne.'t.-a,r:at.Hyr

it will be noted that Section 317(b) requires the paying agent to
hold in trust for the benefit of indenture security holders or the inden-
ture Crustee, Nc objection hasz been raised i{f both are not named,

The portion of Section 317(b) requiring the paying agent ta give

to the trustee notice of defaults should relate to defaults by any obliger

upon the indencure securities,

Daficlenciea

The provisions of Section J1V(¢b) of the aAct should bte fully inserted
"in the indenture unless {t is made clear that only the trustee may sperve
as paying agent, 1n which case (t should be stated that tha trustee will
hold such sums in trust for che purposes for which paid.

The provisions of Section 3l7(b) relating to notice of defaults
should refer to defaulers by any obligor upon the indenture sscurities,

10/ 1d. at p. 6, Seccion 8.10(d) and note £.



- 156 -

Saction 318

Effect of Prescribed Indencure Provizions

This section requires thac the indenture to be qualified ahall
provide that 1f any provigion thereef limits, qualifies, or conflicts
with a provision which is required to be included in such indenture by
the Ackt, such raquired provision shall cunttul;lf In indentures which
are not formally qualified but which are conformed to the standards of
the Act by virtue of the jurisdiction of the Comaiasion under the Public
utility Ace of 1935, this provigion is modified to relate to such pro-
vizione Tequired to be included in an indenture qualified under the Ji.r.'l:.'aJlr

Although this pgection may serve to negate provisions of the inden-
ture which cenflict with required statutory provisions, such conflicting
provisions should be eliminated or appropriactely modified at the time of
qualificstionJgf This i3 particviarly nacessary in cthe case of the so=
called "permissive' provisions which are nor affected by Section 318{a).
It will be noted in this connection that Secticn J18(b) permits the in-

sertion of other provisions '"not Lpn contraventicn of any provision of

l/ House Report No. 1016, 76th Cong., lst Session, p. 57.
2f Bee diascussion supra, at p, 53, re Sec. 310({ec) of Act.

3/ In the Matter of Hugo Stinnes Corp., et al,, 7 S.E.C. 622, 639.
Exemption was denled ¢{rom the provisions of Seec. 313(a), (p. &31).
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this title.," Similarly, the provisions of the Art ghould be inserted in
the indenture in guch form that rhey will be applircable to all holderas
of indenture sacuritiex cutstanding thereunder, i{ncluding holderas of
securities lasued prior to the qualificatiom of the i.n,r:lmrm.lrl:.&J'I
Indemtures frequently contain extemsive proviszions for amendment,
both by agreement between the obligor and the trustee and by the vote of
holdars of a specified percentage of indenture securities. This power
to amend may have the affect of conforming the indenture to the require=-
menty of the Aet upon only a limired or condicional basis. Accordinly,
in order that the Indenture may be regarded as fully qualified, there
should be inserted in any such provision the affirmative acatement that
any supplemental indenture will conform to the requirements of the Act.
No objection is mede if, far this purpose, the amendment 13 required to
conform to the Act as in effect at the time of the execution of such
amendment, In the past, a number of indentures were permitted to become
qualified which contained ¢mly the negative statement that no supple-
mental iadenture would confliet with the requirements of the Act, In view
of the fagt that a supplemental indenture may insert provisions which do
not themselves conflict with the Act btut wbhich make neceasary the inser-
tion of statutory language or changes in statutory indenture provisions,

it is c¢uatomarily urged that the stcatement be made in affirmative form.

4/ 1d. ar p. 636,
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Deficleancias

The provisicms inserted in the indenture pursgant to the requirements
of the Act should be in such form that they will be applicable to all
holders of sacurities outstanding therwundar.

Provisions of the indenture for amendment by the company and the
trustes or by 2 percentage vote of security holders should affirmatively
requira that any supplemental indenture will conform to the raguirements
of tha Aet,

When proviaicms of the fndenture reflecting statutory provisions
are made not cperativa until the indenture is formally qualified under
the Act, & provision should b inserted at time of gqualificarion declaring
such provisions to be cperative,

SEOGL?
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Deficiencian

The provisions insartsd in the indanture pursuant to che requiremancs
of the Act should be in such form that they will be applicable fo gll
holders of securities outstanding thareunder,

Provisions of the indenture for amendment by the cowpany and che
ttustea or by a parcentage vota of security holders should affirmatively
require that sry supplemental indenturs will comforn to the requirerents
of the Act.

When provisions of the {zdenture reflecting statutory proviasions
are made oot operative uncil the indenture is formaily qualifiad under
the Act, a provision shoyld ba insertad at time of gqualification declaring

such provisioms to be operative.

SEGaCT
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FOREWORD

Bince 1063 the trend toward the use of corpomte obligations
In registered, rather than in coupon, form bos Leen so prononnced
that it czu even be culied phenowenal. In IVGE, on o conservative
mtlunte, more than $8 billivn of corporote olligutions soiely in
regiatered form were offered to the pnbiic in contrust $o nune In
1962, and only about $218 million in 1963. As the registersd obll-
gAtions movenent how been reaponaive to the needs of investors
ard Iuspers nlike, it moy safely be predicted that ite growth will
continne. _ Lo

It ix, therefore, Atting that the Corporate Debt Finuncing
Project of the Awerican Bar Foundation? shonld follow the Mulel
Debenture Indenture Provinions and the related Samiple Incorpie-
ating Indentare published in 1965, with ity “Alodel Debentare In-
denture Provisions—-All Begistered Issues—1967" and the re-
lated Sample Incorporating Indenture. These Instruments, lke
their predecessors, nmionktediy will be of grent vaine to the Nunn-
efal community and members of the eorporate bar. In this Foer-
word I sholl endenvor to record g brief Listory of the movemwnt
townrd registered obligations, the busic reusony why registered
oblimntionx meet the newds of the dday, aud how the “Model Delaen-
ture Indenture Provisiony=—=all Registered Isyges—1967" andl Lhe
reinted Sample Incorpornting Indenture treat certain of the
technical problems inherent in pegistered obligationa.

It was Rubelnis who said, “What cunnot le cored must be et
dured” No doubt the Greeks hnd said it long before. Thls phll-
osophy seewmed to permeuate the flmancinl commanity tefore thu
1960's whenever the subieet af remistered obligations ue o sulsxt-
tute for those with coupons wna broeched. The coupon form af
obligztivn aw & devive for evideacing corpanite debit wan deeply
entrenched althongh it waus spparent that the rearistered ferm Rl
many attractive benefits, snch a3 the convenience of receiving o
terast by chevk, grontiy reduerd ataene it hamdling cosds, re-
duetion of risks in the vise of Toxe or thelt, and the ;h.h':l.:lt:lg:: buth
to inveator and jssmer af Lictter notlee procedures, )

ol

1Far & review af this preject, see Churchill Redpers, The Corporats
Trust Indenturs Project, 20 Bustvzss Lawyey 551 (1965).

i
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BHegistered obligntions, when excheppenhle for coupon obil-
gationy, historically wold at seversd pwinl in the morket Lelow
those in coupon form of the ;ame iome aml matority, 2a a
Zeneral rule, rewminiered oblisutions were not “gowd delivery” in
the market and bad to be exchunged for conpon obligations which
slways ipvoived some delay in delivery, Incrtia te a sreat degree,
and the old fuct thot everyone's business o nobedy’™ business,
were act conducive to pruduving a concertind effort toward Lrepk-
ing down barriers aml eduenting the invextine publie to the offeet
that there won nu reuson for instes in registered form to sell at
& diacoupt and, on the contrury, that there were compelling eco-
romic reasons for making o change

Hines World War I1, we have secn many changes in me:hnd
produced by chonge in technology. The ceompater alone Las
ravolutionized our buxiness methnds. The coupon cbligation
problem, however, required a chaupe in method through persea-
alon. It was necessary to eonvince the flnuncial eommunity that
nse of a different method would involve savines In labor and
coats, economies in stornge, ond subxtantiol benefits botk to issuers
and investors, Involved was alanidoning o slevice, the coupon
form of cbligntion, which had been wsed for well over 100 years,
in favee of 2 devive, the revistored (oem, wiich lud been in dis-
favor in the market place, as the preferred forin of debt obliga-
tian to meet the requirewnents of 2 oew and fust moring Enaneinl
age.

There way nuthing new abont the registered form of obiigation
in corporate financipg, Almost. every corporute issue pave the
holder the right tu exchange venpon ohiipativus for those ln
registered form anid viee versa, at a fee (usuully 32 per oblign-
tion), and at the rikk of consideradle delay in completing the
wechanics of the exchunge, New wns the propoxition that issues
of oblizativns sulely in registered furm should e wsed for most
corporate issues, wiiel Iogically pursiedi cunbd mean the eventnal
eliminution of coupon aldizations. Thix decideily wax a revolg-
tionary coneept.

Tn retroxpoet, the tiue wis vipe for n change. With the advent
of the Scenrition Act of 1R u snlstantiol part of vorparate debt
finaneing wan elfectid throngh direct placement with insufgance
ecompanies and other justitutionul fnvestors, Bowmds sud deben-



iures thuy issued were originally in registored form with provision
for exchange into conpon form. Later it became qnite common
in dlrect plzevmenta for the institmiionnl investor to take notes
payable ta the juvestor or order, Thus these inatitutional investors
becnme fully nware of the savings in costs and spacs which were
availobie through ollizutions which were not in coupon formu
With rizing cowts and storoge diffculties, trust companies and
other large inveators wers eager to be fres from the burden of
bandiing and storing cuapon obligutions, and the cutting anil
processing of coupons. One trust company alone reported that it
had cne awd one-linif miles of xhelf space devoted to coupon ohil-
gationa. Tbhe raving in space was dramntically illustrated by u
report from the Trenanrer of the State of Californin that he had
*ednced @ ftor and a holf of coupon Londs to leys thon ninety
pognds by exchanying the coupon boeds for registered bonds. The
proapecta of savings in physienl lubor, costs of storage, coupon
entting and collection, s well as the vouvenience of recsiving in-
ferest payments by check, indeed were most inviting, Chansges in
transportation nlso made the registered form more feasibie, The
use of air wail bud expedited inter-city deliveries of bonds end
reduestd the possibility of Jdelays in transfers. Also the investing
public bad bevome zecustemed to the jden of o security in regls
tered form through Government “E™ bonds and through broader
ownership of stoek, :

The ennctment of Article 8 of the Uniform Cenunsercirl Conta
clarified probiems which had affected obligations in registered
form for many yenrs. One troublesome preblem involved the posi-
tion of a boua tlde purchaser of an oblizatien in recistersd form
endersed in bluuk which bhud been stolen or frawdulently truns
ferred by o third party. Uader the Uniform Stock Transfer Act
in suck a case n bona tlide purchaser of shares of stuck wos pro
tected, but until the annctment of the Urniform Commercial Code
a bonn fide purchaser, such as a bank muking n lean against the
security of n registered obligntion which had Deen endursed in
biank end then stelen or froudulently negotisted, would strud in
no higher position than his immediute truusferor.- This was be
cause the obligation mas payable to ropistercd assipny and was
not a aegotinble lnstrument under the Negetinble Instruments
Law.



. In Bection 8-102 of the Cnde thin problem wnx cored by provid-
ing that an Instrnment §n benrer or registersd form which ia
sommenly recognized ns a medinm for investinent comes within
the definition of a2 =securlty, and in Sectlon 5-105 “securitisa®
governed hy Article ¥ nre munie “negotinble inciraiments™, Section
8.202 protects a bonn flde purrhaser of 2 “seenrity” agninst de
fenses of the looer exeept luck of genninens, and under Hection
#-301 he is protected aguinst any adverse cloims. Repistered obe
Upations, eonpon obligutions pnd stock certificates were thereby
pat In the stme categury. Other chungey in the Code which wers
of henefit In making registersl oblizativos betier vehicles for
ecmmercie] tranxactions inelude those in Section 8-207 which pro-
vides that prive o presentment for transfer the ixeger or inden-
ture trosiee may {reat & rogistered owner ox the person entitled
to receive notites and to exorcize the rights of oz owner, and
Saction 8-311 which protects a buna fide purchaser after repistra.
Hon even thongh the endorsement on the instromest tronpsfersed
bad besn forped.

The Business Larryer in its July 1962 fxsue (Vol, 17, p. 8H)
carried an article entitled “The Conpon Bowid=—A Costly Pare-
doz”, by the undersigned. Thix artivle disenssed the pros end cons
of conpon and registered oblipntions. The conclusion was reached
that there wos no reason fur the market to dixeriminate ngainst
registered gbligutivna and that the problem of diserinmination
would e rescived by issues suicly in registered form. The articie
nroduced a rexponse which indiented thet the time had areived
when A concertedt eiffort xhould be made to give greater enrrency
to registered oblieations. A supplementzl article wan published
ta the Janunry 1463 iswue of The Muzinesr Laweyer (Vol. 18,
p. 420) which tedd of the activation of 4 Bpeciol Committee of the
American Bankers Associution to prowote a wider ase of regis-
terrd obligutions, 1t is tu this Specinl Comittee, zod, in par
tleular, Its able chairman, Russell 1L Jehnson, Execntive Viee
President of the United States Trust Connueny, thac the eredit
ahoeld gu for the remarknbie success of the registered obligations
movement since 1062,

The Bpecial Committes, through slmhﬂ, writings and pub
Heity, servoed nx nn eduentionnl cutaivet to erystallize the xentk
ment in the floencial community for registered obilgations. The



aavings, convenience und othier benefltr of resistered vhiigations
to lssaers and investors wure siressed. Technjea) diflenitica were
- 0ot ignored, and an effort wix wade to finid wolntions. Ixeners with
outstanding ohligntivnx were urged to woive fess on vxchinges
between conpon sad regixtered uiigativns and to gesure Investors
making exchonges to registerssl furm that prompt vxchanges to
eoupon obligutions wonld be availeble. This endeavar was highly
successful For 1063, 48 corporativns alone reportod an.inerease
of registered obligatious of mry thun $1 billion prinvipal amount
In which 854,64 conpon pieces were exchanged for 11041 pieces
in registered form. o

The movement waa aiso helped in 1963 by the “tirestone
Plan”, in which an irsne of vonpon ond registersd obllxations
interchangenile without cust would be imued originuily i Fegis-
tered forn nnless the purvhnses neked for the conpen fornl. The
“Firestone Plon” resolted in signiiicant amonnts of reginirred ob-
lgations Leing. placed in the lunds of investors and undonbtedly
ereated a favorable climate umong investors for ull registered
Tewues. It Is diffienit to estimnte the amount of reginivtwl oblige.
tions fasned under the »Fireutone Plan”, bat it ix ietieved that well
over 31 Lillice of uwhiiggtions in registered form were imaned
througl the “Firestone 1'len™ in the firxt seven maont hy of 16,

It was contended that {he turning point in the peglsiered abli-
gations movement would be the sueresefit] offering sl wreelitance
by investors of a large jasne in fully resistered form. There wax
Bo major issue of oblimutions Mild to the public hefary 1904 To-
stpport the thesix thnt an fwnv wolely in reginterel foruh, for
which transfors aml exchamgzes wnkd be expeditionsly nanke consl
be sold o1 g purity with wn feow of obligations ju cospmil faren.
According to The Yo Vork Timex, at the omi of 7002 there were
two lesticrs pemdy to bring vt Bowds xaleix in pesinleved Jorn,

but “sach compiny winix 1o e sevond™,
The lrenk came in duly of 1 wiion Tnited Xirerafl hronght

Blit 42884 To0 _I_]-.l.' Hulmﬁiiﬂutﬁl Dbartatizees i At 1.,
1988 ont n righin offering “to e whnrchtidene  Thereafitr, {-on-
sollinted Edixun saki at conipeiitive Didding w7500 Plest
Hurtgllgr aud I{l..'fl"ll”": Ihup!.‘i, l"'ﬁf: LI = [ 1I|.1l.' 11, Tlllii nlﬂlk.
ers Trast Cowpuny of New York sold $100,100,000 Capliad Notes
due 21988 to the public thraugh » degotiated wie to pmlppwriters.



These offerings, in “ail registered” form, were accessfnl and con.
vinced the fnpncizl community thui iawoes sclely in registered
form could be sold without fear of discrimination and that the
administrution of such ixwues eonld be Landled xatisfoctorily by
the corporute trustees nnd others involved.

. ‘The success of the reglstered olligntiona movement alace 1383,
as stateid, hns been phenomenal? Iluged alone on offerings men-
Honed In Moody's Nond Survey, the catimotes of cnrpurnu debt
I.mlu solely iz registered form are these:

Number of {1soe Total Principal Armount

IH‘ Tk arrre LN NN NN NN IT ‘ m*,ﬁnjﬁﬁ
1985 ...oovnnnnns ceeeen T4 32,890,523,594
Im [N BN EERENENEENENNENXE] m I’ﬂ“,‘?lgﬁn

The foregoing, of necessity, hoa dealt only with the highlights
of the regiutered obligntions wmevement. The techbnical problems,
‘howerer, cannot be ignored although they appear to be diminish-
tng, Throurbout it has been apparent tbot the trader who bnys
a bond or debenture ia fully registered furm and sells it in smabler
denomiszitions on the xame duy mist have the alilidy to break
down the bond ioto required denominations in order to make
delivery within the customary [otur-lay setflement period. The
alternative is deluy in delivery and carrying chorges which, under
the practice in the serorities markets, fall npou the seller who
cannot make delivery. There ore severnl devices which may belp
ig the solution of this problem, inclnding an interim receint used
by Bankera Trust Cowmpany, or g fiduciary receipt nugeested in
1964 by the undersigned.*

Jaseph C. Kenovdy, Vive I'resident of Bankers Trost Company
of New York, who has Jong been interested o the registored oblie
gatione noventent. rid Robert 1. Landau, Assistent Viee {"rexident
of Bankera Truxt Company of Xow York, are coanthore of an
article in the Janoury 1867 jwsue of The Huainezy Laweyer (Vol
22, p. 353) entitled, “Rrocut Derelopments in Debt Financing and

*Moody's Ilund Survey of Fehrmary 27, 1967 with reqm th Hew iasues
did noe show a sigle public vtility or industrind e in coupon form.
There were nitwe issues totaling S370.000L000 in all registeral form.

30Qrvel Sebring, “The H;*guh'nd YBond Comer of Adge” Address,
America Life Convention, October 14, 1964,
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Corporaie Trumi Jdmivistrotion,”™ This articie deais in part
with techaical problema reinting to regixtered bonds and ia eom-
mended 2 these wlo are intorested in siel detaibe
. Mewind. Kennody amil Landan disetss proliloms reioting to
transfers after lnftial diatribution; those reluting to registration
and exchange fncilltiow; the recomd dnte for interest pnj"ment.l;
the dating of obligations; and the relection of obligationa for
partial redemption, The anthors also point oat technicn) problemn
inherent in convertible bauen, wilich whontd be studied by eoansel
_dealing with an issue of this kind, Recently certain holders of 8
convertible debenture lesue in coupon form of a nativnal corpora-
- tion Jost valuable conversion rights as they were not awnre of the
publizhed call of the debentures dud thus did not present their
debentures for conversion prior to the expimtiom of the conver-
sion right on the redemption «date. To aveid suck results sauers
andouitedly will contlone to gZive serinus nttention to the regis.
tered farm for convertibie insnien 80 a8 to require notics of redemp-
tion to be wa:ilcd to euch holder, althongh, ns indicated by Mesars.
Konneidy and Landan, from the ixsner’s gtandpoint the ensh cost
of o convertilile ixsne in registored form will probably exceed one
iu conpon form,

The Corporate Nebit Finanving Project of the American Bar
Fonndation brg made a diatisnct eontribution to corporate fnonce,
snd to rll those who heiped prodoce the Medel Debenture Inden-
tore Provixiens and the Bnmple Incorporating Imientuere ghonll
go the congratnintiona and appreciation of the finnncial eom-
munity=—tawyer, ixsuers, investom ond wmierwriters,

It ia now purtienlarly fhting, with the growth of the registered
ablmtions moventent, that the Project should jnelude model pro-
visions for buemex of bowda and debontnrex golely in eegistert
form I'n this cfort the deelisen have vorkd with an enr open
to practicnl suzgzestivne of these whest bixiness 3t is, on o day
to day hawin, to deal with bstes of obligntions selely in pegistercd
form. The “Recommendvd Provedures for Reaixtered Bowd [»
gucy™ of the Curporate Trust Activities Cemmitles, Amerivau
Bankera Associntion {10007, contuined manye helplul sarzestivns
which have been conridermi in propmring the *Madel Delenture
Indenture Mrovislonr—All Regieteted Teroes—1967" and the re-
loted Bumple Jocorporcting Indenture, Also, dralta of these



two documenis were sent to the troat officers of some 40 fiduciary
institutions In 13 cities for their consjueration gnd ecommenta.
Comments received from these irust oflcers proved to e in-
ralozble,
. "The two documents publinhed in this volumie denl with zll tech-
alcal problems which are inberent in the instrmment becanse it is
in regiztered form, except those in the pecotiuble uren such as
convertibility, These pnderstandably were omitted but will be the
sabject of a comuentary as pirt of the Project -

It would not be possible in this review to itemizs each point
covered, but the following catalog of the more s:,;mﬁcant points
may be of interest:

Dating of Debentures. It s c!enﬂy stated in Section 303* that
all Debenturea shall be dated the date of their anthentication,

Record Detes. One of the benetits of a reristercd obligation
In the =bility of the investor to receive interest by check. To ae.
compiish this resnit requires 4 methanical device of having &
record date so thut the Trestee can have an opportenity to make a
list of the hulders of (he oblivations of revord on a riven date and
then prepure the intercst ehecks for mailing. Sceetion UV ue-
complishes this purpose by providing that interest im to be paid
to persens in whose names Debenteroy are registersd nt the closs
of business on a Regular Recorid Date as specified in Article Three
of the Indenture, Articie Three adopts a simple and uniform sy
tem of fixing Regnlur Record Datea with relntion to Interest Pay-
ment Dates—n most desirable practice—and enrefully points out
{8ample Iacorpurating Indenture page 7, lines 3 to 6) that the
Enterest P'uyment Date whonld e citber the first or the 15th day
of o month. lu the former ease the Regular Mecord Date will ba
the 15th, nnd In the latter ense will Do the dnst, day of the next
preceding calendnr mwonth.

Defaulted Interest. Sectlon 07 alsv deals with the prollem
of Defuulled Inderest and provides for a Special Record Date tor
the paviment of wueh intereat.

1Section teferences are to “Modr! Debenture Indenture Provisions—All
Registered lasnes—1967" unless otberwise indieated. “Indenture” hermn
mezns the Sampie Incorporating Indenture.



Partial Redemptions. - To permit the orderly selection of the
particular obligutiona to be redeemwed, Section 305 provides for
the clesing of the trunsfer hooks for a pericd of 2itepn daya prior
ty the mailing of motice of the redempunn of the obligntions
velectad. :

 Authenticating Agens. The problem of multicity trznafers ls
_ dealt witl in several interlocking provieions. In § 3.1 of the Io-
denture “Iluce of Payment”™ moy be defined to inciude offices or
sgencies of the Company in more than gne city. Bection 303 pro-
rides that Debentures may be wurrendered for trauasfer “at the
office or agency of the Compuny in a Plite of Payment™; and
Bection 1G02 requires the Company to maintain “an office or
agency in each Place of Payment”™ whers Debentures mey be
‘surrendered for transfer. In the absence of an Authenticating
Agent, the oMce or prency of tle Cumnpuny in & ['lace of Pay.
ment other than the offlce of the Trustee does no meore than
forward the surrendered Debenture to the Trustes, and receive
the new Debeature from the Trustee, The actoal tnusfer, incind-
lng the registration theren! on the Debenture Register and the
antheutication of the nmew Debeature, ix proceased ot the office of
the Trustee, which then forwardy the new Debenture to the offlce
or agency of the Conipany where the vld Debenture wos wurren-
dered, With the appointient of ovne or mers Authenticating
_Agents pursuant to 3 6-14 of the Indenture, Lowever, trznafers
exn be fally processed at the office of an Anthentivatipg Agont
without fneurring the delny uuuhed o forwarding Debentures
to and from the Trastee, o

Debeutitre Forarx, Bvction ZD1 exprossly provides that any
portiue of the text of any Debenture funy be set forth on the re-
verse thervof with appropriute reference thereto on the faee of
the Debentwre. This =tvle bos Dests followed i st issues jn
the past few years aaed bax grently helped ke investor buth by
reducing the size of the paper he receives and in swphasiziog the
eil registered deview, Tn making this provision, the draltsmen
Buve apnin adupted for the Model Provisions o practice o the
fusncind teld which hoa Leen well received

The grent velue of the Model Trovisions amd relnted bumpln
Incorpurating Tudentures prepared by the Project, aside from
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permiteing the devive of incorporation by refersnee of zubatnpn.
tial porticns of on indenture, lies in the presentation o the
membery of the corporate bar of draftsmanwbip of high guality.
The Project undoubtediy will bove an inflcence on a conxiderabls
proportion of the documents nnder which regintered obligntions
will be ixsued in the fatare. Jo porticnlar, the Mode] Debentaurs
Iadenture Provisions should have a salutiry effect [n bringing
sbout grester oniformity In the practical aspeets of techniques
applicuble to registere] obligntions. For example, the provisions
ecncerning the dating of Debentures, specifying the date from
which intcrest accrucs and fixing the DIegulor Record Date as
eitber the lout or the I5th day of o munth should be tonstructive
staps toward a uniform practice.

The registered obligatinns movement has come fnr gince 1962,
ay attested by the more than 36 billion of oblizations solely in
registered form, publicly offerad during 1966, For any pioneering
aﬂ'ort, and part:tn.lar!} for o bighly successful one, there are
problems which require the attention of an experiencoed, profes.
xiona] body. The work of the American Bar Foundation Project,
coming at this juncture in the registered obligations movement,
Is most timely. Tis effoct shinuld e constrrctive and helplol in
the flnaneinr of Americon busiuess and to that prowing body of
fnvestors who prefor the convenience, safety, ecogomy dod otber
henefits Inberent In regristered obligations.

Omvrr SERRING

Pkiladelphia, Pa.
Julr 1967
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INTRODUCTION
-

MODEL DERDENTURE INDENTURE PIIOVISIONS
ALL RECISTERED I55UES-=1967

and related
SAMPLE INCORPORATING INDENTULLE

In 1963 the American Dur Fonmndution published the *Model
Debenture Indeuturs Provisivng-—1263" topether with a reluted
Bamuple Incorporating Indesture. The 1065 Mode! Mrevisivos
contemplated the Lisuance of debentures both in bearer form
registerable o3 to principal with interest coupons aitnched and
in fuily registered form without coupons In this respect, the
1963 Model Frovisions relected what therstofore had been the
aimost ouiversal practice, Thers was at that time airesdy o
movement in progress to enconrage the abandonment of the conpon
form, as Orvet Sebring exphiing iz the Foreword to this volume,
but there wig little indivation that the *all reristersd™ wovernent
#atld progress as comyletely and as #apidly ag it has

The 1565 Model I'rovisicns cnn be, and in fact huve bewn, gsed
for an all resisteced issue. b iy porsilile throwgh reintively simpic
provigions in the Sanple Incorporating Indenttire Lo delete from
the Model Trovisioua ail references to coupon delentures ami
coupons andd to riate that debenturea will be issued only in {ully
reciztered fort.  There shenld be s oquestion aboeat e jeeol
adequaey of this teehnigne, but it ne donl? lina oot aeetmed nttre.
tive to ozt draftswen.  Puartheensore, certain gpecizi probiems
of & techinival meture hevinte apparent ge experivnee developed
with the all regirtered iz, Tl more aigmifivant of these aee
identifled Ly Mr. Belring in the Forewond,  The wolittions of
these apecin) probloma did pot appeitr in the 1965 Mode! Provi
slona, an these aclutions had not devn generally agreed apon and
atandardized at the time of publication. In the carly puet of
1964, the Corporate Trust Activities Commitiee of the Amerivan
Bankers Aswavintion promaixntal its = RKeemmmewded Mroecdures
for Registered Boud Issuca®” otfering weintlone o nuiny of the
special probiema pecaliar to all pegisiered woes. Thervupot the
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ulficers of the Project decided that the time hod come to produce
this 5ll registered remion of the Model Provisions and the related
Hample Incorporating Indentnre, with the hope that it would not
only be usetol to the drafismen unlomiliar with the specinl prob-
lems of the all registered form, but wouold also encowrape the
utandordization of eertain basic administrative provisions.

The 1967 All Negistered Model Provigions, like the 1965 Modal
Provisions, ars intsnded for nse either intact, as “Exhibit A", to
be incorparated by peforence, or for direct use in an indemiurs'in-
conventional form. The Introduction to tbe 1863 Moadel Provi-
sfons inelnded explanations and instroctions to aid the draftsman
In using the Model Provisions. Since in these respects the 1967
and the 1965 Mode] Provisions are alike, the Introduction to the
1965 Model Provisions is re-printed in this volume. There is also
reproduced on the following pagea a letter from the Secorities and
Exchange Commiscion with resmard to their exemination of the
1367 Model Provisions nnd thé reiated Bnrple Incorporating Ia-
denture, with particuler reference to conformity of thess docn-
ments with the Trust Tudesture Act of 1330,

LzoNAgD ADRINS LAWERENCE BENNETT
Co-Directors
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INTRODUCTION
L]

MODEL DEDENTURE INDENTURE PROVISIONS
1965 .

and reloted
SAMPLE INCORFORATING INDENTURE

The documenta in this book represent the sttaiunient of the
fnitial objective of the Awerican lar Foundation's Corporate
Debt Finoncing I'roject. The hackground, philosephy and pro-
gram of the rojest have been digenmssed by Churchill Bodgers
ln The Curporate Mndeature Project, 3 Dus Low, 551 {April,
1963). Mr. Rodgera there expluinyg that the Sample Incorporat
ing Indenture and the Model Debentnre Indentnre Provisionu
{the documents puldished herein) will be the smbject of Com-
mentaries whick will appear in book form. These Commentnries
will describe in appropriate detail the considerations which hove
led to the apecific texts of these twn doenmentr. They will alse
disenss, and give examples of, those indenture provisiony which
are commonly negolinted and net suscoptible of treatment in
model form,

It iz sot the purpose of this introdnction to anticipate the
Commentaries by attempting to set forth any explanntion or
Justification of specific provisions, The experieneml proctitisner
will zaturally Le egrious on mnny points, aad there was some
tepiptation to duefer distribotion of these documents antil the
Commentaries were rendy to neeompany them.  On the whole,
however, {L has seemed more sensible to pullish the completed
dovinents with this brief explanation of hew they are intended
to be unel.  They will thus beeoine availalle for wee immedintely.

The governing patfern of the two doctuinentr is the separation
af negetinted and non-negotinfed provisions, ami the atatement
of the nug-perotiated provisions in medel Forne 1 is the expoee-
tntion that these Model Trovizions will locome eonmmanplace,
atandardized  “lwoilerplnie™. The lenefleinl reaulls ehoultd
two-fold. The sraflsnan i spared the burden of contriviwg
and the reader, of underatanding fifTeront phresing for ex.
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pressing the same thought. The physical sepiration of the nego-
tizsted provinions mhowld also facilitnte negetintizn, That is to
aay, it will make rendily apparent to all concerned what nepda
to be negotipted and decided. '
Chriously, the separation cannot be perfect for all porponen
In deciding what ghonld go in the Model Provisions the Direetors
and the Biceripg Committee huave striven for complete objec-
tivity. The selection hos been based not mpon ary doctrinaire
viesn ax to whet shonid or should not be negotinted, but npon
what huw in fact Deen the prevailing practice. Inevitably aitna.
tiona will avise in which the Model 'rovisions are inappropriate
In some particular coniext, Provision in made in the Bampie
Incorporating Iodenture for exprewing specific devintions from
the AUode! Provisions, The fact that they will not fit every
‘aituation in every respect should not detract from their overall
‘nsefulness
The Model Provisions are designed to b used by physieal
attachment, Intact, to an “incorporting” indenture, The Sample
Incorpernting Indentnre ijlastrates how this mirht be done
The Incorporating Indenture ix thusx the “ludenture™ [t i
“this instroment” exeented by the “Company”™ and the “Tras
tee”. The Model Provisions are attnched se Exhibit A, The
Model Proviriona are not an “instrnment”. They constitute culy
a collection of materia! designed to be incorporaied by refvrence
inte the Fadentare, Thusz, the Model Provisiona heromne opera-
tive oniy to the extent that they are so incorpnrated. When pany
provision is w0 incorporated,

“guch provision of the Mode] I'rovivionr =hall be deemed
to be o purt of this justrument aa fully to a1l intents and
purposes as thongh said provisien had Iwen set furth in
Mmll in this jnstromend™  (Sample Theorporating Tndm-
ture, Puge 1, Lines 15-175).

The incorparation by reference i not intended o be o grose
but item by ltem, a8 approprinte,

The specint nwwibering sywtem fur the Model TProvisiona
focilitatea this Bicp by Rtep fncorporation. The nmmibwer of the
Arul article of the lndenture (illuwdraled by the Bample In-
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corporating Indenture; ix fue, and seetions within the article
are designnted by the xymlol § and are numbered “1-1", “3-2"
and upwardx. Subsequent articles of the Indenturs are som-
bered Tiwo and upwanix. In contrent to this, the fimat article
of the Model 'rovikions Ik rminhered “1NY, and sectionw with]n
the article ure designated by the word “Section™ and gre pumbared
Eectlion “1017, “102" and upwards. Subseqoent articley of the
Model Provisionx are nnmbered 200 and upwards, Thix permits
the numbering kvstems to he separntely jdentiflaliie and yet co-
ordinated, »o that, for exumple, § 2-1 (ol the Samyple Incorporat.
fng Indenture} lncorpurotes hy reference Bection 200 of the
Meodel Provisions, und similarly with §2-2 and wspwards. For
§ 24, hawever, there in no correxponding Model Provision, this
heing the nection reserved for the form af interest coupon, whick
ia a negotiated provixion, The draftsman of the Indenturs most
provide the specific text for § 24 What appears an § 24 of the
Sample Incorporeting Indenture ik an iflustrative example sug-
geating certuin possible varigbles that might be negotizted; but it
s not a Model Trovision.

Article Ten of the Indenture provides g more cemplex illus.
tration. Kections M1 and 1007 of {hie Mude! Provisions ket forth
certain general covenzuts which sppear in virtually o)l deben
ture indenturvs. Unjess in a particular case there iy rome reasou
to vary these Model Provisions, they may be incorporticd by ref.
erence intact by £%10-1 through 10-7 of the Indeuture. There
after, acrording to the sclieme of theae riocuments, would foilow
the negotinted covenantn. These mmst be set forth in fall text in
the Indenture ard numbered § 0.8 ot = The Commentaries
will give petual exnmples of some of the more common nego
tinted covenants, bt these examptes ave st intended ax modelr
to be Incorporated by referenice. They will be examples which
the draftsatun nuey wwe, mlify or ignore ns the bgainexa requoire.
mentu of the partivuine financing indicate.

In cortain instaieen the denture showli sapply o spevilica-
tion that I8 called for In the Model Provistons, See, for example,
Article 6U0 uf Lhe Model Urovikioue Section 611 of the Hodel
Provisions referx to the principal oflee of the Trustoe "speci-
fled In Article 8. (“Artivle Six", by the numbering uystem
of these docuwents i3 necossurily n refercuce (o the Indentore,
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or “incorporating indenture”,  The corresjunding urticle of the
Model Provisionw Iv “Article 6007).. Article Rix of the Bampie
Incorporating Indeatnre filustrates the techingne for supplylng
the specificntion in the arcord {unnummbwered) puragraph hy
staiing: ' : oo -
The Jocation of the principal oflie of the Trustee re
ferved to In § 6-8° shall Ve the Cliy of..,. ° '

The draftaman hga Jorther room for variation. He may in-
corporate Ly refcrence s wection of the BMicl Provizions except
for a change or mdidition set forth In the incurporating indenture.
Alterngtively he mry simydly omit to incorporate some section
af the Moiel Provisions and stute In {cl] text In the incorporat-
Ing indenture the nepotintml agreement of the parties on the
particular muatter involved,

The draftauwn iutent npon atidizing these documents io the
manner recommended by the I'roject should begin with the
Bamyple Incorpurating Indenturs. It sets oot the skaleton of
an Inderture. ITe shocld then provide Lhereio the fall text with
respect to those matters for which there are ao Madel Provi
slons; incorpurate the approprinte Model Provisions, as neces
sary {o reflect the ngrecwment of the parties; and wupplement,
autend, or soperssie other Mudel 1Provisionx as appropriate.

While this ix the recommewded use, it ix 26t the only use
which may be made of the Mede! T'rovisione They may, lor
lnatance, be reprinted (to the extent o agrewed) in an indenture
of the conventionail typre, justenmid of being aftuched in full ar
Exhibit A, Doth methods bave equal vulidity., Asswming that
eopiex of the Mool *rovigions gre readily available in quantity
ut moddernte vuxt, 20 that attachment of & vet of the Jwdel Pro-
visiots to evch copy af an indestary & oeaay and inexpensive,
reprinting all or gart of the Hedel Provisioas in a partieniar
Indentire weeuw to e pnneeeearrily expensive to the issdor,
Severthelese, il the draftatpan prefers, the Mexiel 'rovisinns
are equally availibie for sock voprintiung, in whole vr in part.

The Bampie Incoeporsiting Indentnre amt Model Provislons
bave been subijivied to eximivatiop and vomment Ly weembors

*Secrion 608 ol the Model Mrovisicny when lncorpordted into the In-
denture becownes § o9,
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of the Mtoek Lint Degpmrtiuent of the New York Btock Exchonge;
by representintive corporate trnst offlcers of major banka or
truat compasien getive in thid fold in mine ¢itiew=—=Ilirmingham,
Boston, Chleago, Houston, Lox Angeles, New York, Plijadel)-
phia, San Fraovisco and Wesiiugton;® and by an ad hoc eons
moitotive commiitoe of the Awmerican Iustiture of Certiled Pob
He Accountantat Many belpfoi sugrestions of these groups are
reflected In the doenments in this book. Thexe docnmments have
als0o been examined by ibe Securitics and Exchange Commis-
sion with partienlar reforence to their conformity with the Trust
Indentire Act of 1039, and the Foundation bas reesived from
the Conunizsion the letter reproduced on the pages following.
Wa therefore beliove that the 3Mode! Pruvisions are practicaily
and Tegally sound and have resclied their present stags of as
muoeh adeptsbility and general accaptalbility as could renson-
ablr be hoped for in on undertakiog of this scope. While the
draftsmnn bust examine the Model Provizions with care to de-
termive their applicability to a particnlar fnancicg, we have
used great care to amiure ourselves that these lodel Provisions
are sound and worknbie for most deienture lesues. We hope,
therefore, that the drafbastan van begin with a fair nssomption
thut the Mudel Provikiens will serve satistuctoerily uniess special
giremmxtniocen pepuire aiterntion,

The sole purpose of these docnuments ix to enable bosiness-
men and their vounsel ro conventrtte their time and atteantion
on uecotintion. and the drmffing of provisions expressing the
resolts of nerotintion. We hope that thexe documeuts contribute
to this process, aml that they commend themseives to the Bar

snd the Hnuupcial cosimwauity,

LEuRald ADKINK LawzeNes BENNETT
Co-Directory

*The [967 all repisterad documetits were sent for exsmination and von-
ment to corpornte trust oRicers of forty major barks aud trust contpanies in
thirteen citivs—-Atlanta, Birtsngham, Boston, Vhicago, Dallas, Houston,
Los Anprics. New York, Pliladelphia, Pattsbargh, St Lonin, Ban Fran-
o and Wilmington, +

Ag the 1967 all registercd docimtents presented no new accounbing
pmglm:. they were nﬁuhmitt@d 1 the A, L C. P Al ad hoe coumittee,
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*In this Tahle of Contents, any reference to any “§" is to the desipnated sub.
divizion of this instrument, and any reference to any “Section” is to the desipated

Section of the A{oiel Provisions.
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This Judenttrs dated o.vveverereiiinenrrieaosnnnsens
between ....... Y S S
corporation (hersinafter called the “Company”) having its principal -
office at {Here insert street address for purpases of Section 105 of the
Model Provisions J,and «enesriiiiiaerineay@uvnaearreongrsrarsn
corperation (hereinafter called the "Trustee™), sets forth certain of its
provisions in full and incorporates othars of its provisions by reforemcs
to the document entitled “AMERICAN Baz Founparion-Moorr De-
BENTURE INDENTURE Paovisions—ALL RecisTerep I[ssurs—1067”
(berein called the “Moda! Provisions”) anncxed hereto as Eshibit A,
and such provisions as are set forth in full and such provisions as are
incorporated by refcrencs constitute 3 single instryment.

Whenever this instrument incorporates herein by refersnce, in
whole or in part or as hereby amended, any provision of the Mode]

- Provisions, suck provision of the Model Provisions shall be deemed to be
a part of this instrument as fully to all intents and purnoses as though

said provision had been set forth in ful] in this instrument.

Recitals of the Company

The Company has duly authorized the creation of an issue of its
Debentures (hereinafier called the “Debenturss”) of substantinlly the
tencr and amount hercinalter set forth, and te provide therefor the
Company has duly authorizad the exscution and delivery of this I.u-
dentuse. .

All things neccssary to moke the Debentures, when exeruted by
the Comipany and authenticated and delivered hereunder and duly issucd

by the Comspany, the valid oblizations of the Comipany, and to make this

Indenture a valid agreement of the Company, in actordanee with thejr
and its terms, have been done.

- -

Now, Tiezzrore, Tirts INDENTURE WITNESSETIH:

For and in consideration of the prcnuscs and the purchase of the

Debenturss by the Holders thercof, it is mutually covenanted and
agreed, for the equal and proportionate benefit of :111 Holders of the

Debeantures, as follews:
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ARTICLE ONE
Definitions and Other Prw:.smns of General Application

- §1-L. Definitions.

(a) For all purposes of this Indenturs, except as otl'crwm
expressiy provided ar uniess the cortext otherwize requires:

(1) *This Indenture” means this instrument as
originally exsruted or ax it may from time to time be supple-
mented or amended by one or more indeatures supplemental
bereto entersd into pursuant to the appiicable provisions
hereof,

. {2} Al referenees in this instrument to desighated
“drticles”, “Sections” and other subdivisions are to the desip-
nated Articles, Sections and other subdivisions of this instru-
ment as originally exscuted. The words “Nierein”, “hereof”
and “herennder” and other words of similar import refer to
this Indenture as a whole and notr te any particular Article,
Section or other subdivisien.

{3) Any reference in the AModel Provisions to any par-
ticular Article or Section or other subdivision of the Model
Provisions which is incorporated i this Indenture shall be a
reference to the Article or Section or other subdivision of
this Indenture incorporating such sarticular Article, Section
or other subdivision
{b) Definjtions from Model Frovisions,

Section 101 of the Model Provisions is herein inesrporated
a8 Subseetion (b) of § 1-1 hersof,

{c) Other Definitions,

["Authenti:ating Agent” moeans the I'erson named as
Authenticating Agent in § -7 until 2 successor Authenticating
Agent shall Imc hccmnc sich pursuant to § 6-14, and thereafter
“Authenticating Agent” shall nwan such successor.)

[ Here insert cdditionad definitions, if any, of general appli-
¢ation)
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88 1-2 through 1-10,

Sections 102 throuph 110 of the Model FProvisions are h:tun
incorporated 2s §§ 1-2 through 1-10 hereof respectively,

I7f the Indenture iz to be guakificd under the Trust Indenture
Act, there shonld be added at thisx point an ad’dma:mi pnragraph
reading substantially ar follomws:
“It is intended that this Indenture shall be quahﬁcd undc:
the Trust Indenture Act and, accordingly, it is hereby 6cdam:l
that § 1-2 shall become cperative forthwith.']

§1.11, Benefits of Indenture. ..

Nothing in this Indenturs or in the Debentures, express or
implied, shall give to any Person, other than the parties hereto and
their successors hersunder J, the holders of Senior Debt] and
the Holders of Debentures, any benefit or any legal or equitable
right, reniedy or claim under this Indenture.

[The brackeicd langiiage above is to be wsed only if the De-
bentures are subordinated to certain specifiod "Senior Debt”.}
§1-12. Governing Law.

This Indenture shall be construed in accordance with and
gﬂ?mﬂd b}' '.'.h.: h‘i"f"s Gf t.h': SutE 'nf T EE R

‘* ARTICLE TWO
Debenture Forms.

§§ 2-1 through 2-3.

Sections 201 through 203 of the Model Provisions are herein
incorporated as §§ 2-1 through 2-3 hereod respestively.

[ Siuce Svction 201 of the Medel Provisions provides }'ar ap-
propriaie insertions, omissions, substitutions and variations in the
Debeutnre forms required or pcrmirr:d by other provisionr of the
Indenture, the filling in of the blanks in the form cb oul in Section
202 is not eeseutial,
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Az an sllcrnative, the drafisman may prefer not to incorpo-
rote the fors by refercnce but 10 set forth the form in full in the
Incorporating Indenture, pdrhmhn'y sf there ir fo be an dsithens
ticating Agent. , .

" Another altcruative is o incorporate the farm of Section 202

&y reference aud in addition specify, by reforence to page ond line
numbers, the matters to be inserted in gll the blanks, All three

methods are feasible and legally sufficiens,

If there ix to be an Awthenticating Agent, (1) Section 202
of the Model Provisions, if incorporated by reference, must first
be omended by-inserting the words “or on behalf of™ cfter the
first “by” in bne 17 on page 14, and (i) the follounng should be
sdded ar § 2-4:

“$£2-4. Form of Authenticating Agtms Ceriificate of Aun-
thentication.

“*This iz one of the Dcbentures reférred to in the within-
meationed Indenture.

SN BEBALF QF THE TRUSIEX

--------------------------

Authorized Officer”]
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ARTICLE TEREE
‘I‘h= Debmtnr:s

§ 3-L Title and Te:m:.

The aggremate principal amount of chcntﬁres which may
ke anthenticated and delivered nnder this Indenture iz limited to
S s ean -y &xcept for Debentures authenticated and defiverad
upen transfer of, or in exchange for, or in lisu of other Dabentures
pursuant to §§ 34, 3-5, 3-6, &6 or 115,

The Debentures shall be known and designated as the ... %
revesaasasseas DEBENTURES DU |, ........." of the Com-
pany. Their Stated Matariry sholl be vvvennnvanns. , and they
shall bear interest from (commoswommt of Srit inierest period) , &r from
the most recent Interest Payment Date to which interest has
been paid or duly provided for, payable semi-annuaily on......
................... 300 .ivnneinaneaanne.. i ench yeur,
at the r;tte(s} set forth in t‘:c following text which shall be
inserted in the Debentures at the raspective points indicated there-
for in the Form of Debenturse set forth in Section 202 of the
Model Provisions: '

JOna Example of Taxt to be Inserted]

® . vevire-To per annum until the principal hereof is paid or made
available for payment.” |
[ Ancther Example of Text to be Inserted]

“ ..% per annum unti] the principal lercof beromes due and pay-
able, znd at the rate of ,,, T per annun on any overdue p{'in:ipnl
and premiun: and (to the extent that the payment of su:l? intcrest
shall be legally enforceable) on any overdue instalment of intersst,”

[The choice as to which of the foregoing examples ix to be
used will akooys be o matter for nogotiativa.}

FThe prineipal and the Redemption Price of, and the interest
on, the Debentures shall be payable at the office or agency of the
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Company inthe City of .......... ++v (Berein called the "Place
r.u' Puymmt") )|
ar

[The prmr::pnl and the Redemption Price of the Debentures
shall be payabie at the office or agency of the Company in the City
'+ S or, at the option of the Hoiders of the Deben-
tures, inthe City of .....vivnvuann, {each of =zaid cities being
herein called a "Place of Payment”), Intarest on cach Interest
Payment Date shall be payable at th: office or agency of the Com-
pany inthe Cityof ....o0vuveueatn. i

[The provisions with respect to the Ploee or Places of Pay-

ptent must be drafted with duc regord to the reguirements of any

securities exchonge on which the Debeatures are to be Egted.]

The Debentures sha.ll be redeemable as provided in Ariicle
Elcven.

[The Debentures shall be cntitled to the benefits of, and he
redecmable for, the Sinking Fund as provided in A ricie T::sriz::.]_

1 The Debentures shall be convertible inte Common Stack of
the Company as provided in Article Thirteen.]

I The Debentures shall be snbordimated in right of payment
to certain other indebtedniess of the Company as provided in
Article Fovrteen,]

§ 3-2. Dencminations.

The Debentures may be issued in denominations of $......,.,
Porieias , etz, and any muitiple of $1.000 [and such multiples, if

any, of $1,000 as the Company may {rom tinw to titme authorize].
8§ 3-3 through 3.9,

Sections 303 through 309 of the Modd I‘rmis:uns ars herein
incorporated as §§ 3-3 through 3-8 hereof respeetively.

The Repuiar Record Date referred to in § 3-7 for the pay-
nent of the imerest payable, and punctuaily paid or duly pro-
vided for, on any Intercst Payment Date shall be the [15th]
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[last] day {whether or not z business day) of the calendar month
next preceding such Interest Payment Date
/4 is azsumed that the Intcrest Payment Dote will be

sither the first or the 15th doy of o month. In the form:r
cose, the Regular Record Daie wnll be the 15th, and in the

T laiter case the last, day of the next preceding calendar manm,]

§ 3.10. ‘Authentication and Delivery of Original Issue,
- Forthwith upon the execution and delivery of this Indenture,

-or from time to time thereniter, Dehﬂnturcs up to the agmrezats

priocipal amount of Su.eeversn. o, may be exccuted by the Com-
pany and deliversd to the Truste: for authentication, and skail
thereupon be authenticated and delivered by the Trustee uwpen
Company Order, without any further action by the Company,

{In the majority of cases, the dollar amsunt to be inserted
in the blonk in line 10 on this page @il be the same o5 the amonn!
fngcried i the blank in lne 6 on page 3. If, in cny parrw.tlar cose,
the megotiated terms provide that seme portion of the total ou-
thorized amount of the Dcbenture issue moy be authenticated and
defivered only upon r:nmpfm.-::e with certain conditions precedens
(2.g. mcoling an goruings test), i §3-ID niwet be modified to
reflect these negotiated terms.]

' ARTICLE FDUR
Satisfaction and Discharge

Article 400 of the Model Provisions is herein incorporated ca
Asticle Four hereof, Scctions 401 2ad 402 of the Model Prowvi-
sions being §§ 4-1 and 42 lereof respectively.

" ARTICLE FIVE

Remedies

§ 5-1. Eventsof Default.

Section 501 of the Model Pr-:w:smns ig hcr:b;r am:qdcd by
adding thereto the following:
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[Here insert additional Events of Defoult 1o reflect the
negotiated terms of the Debenture issue, mclua’mg, among
olhers, the treaiment of subsidiaries,}

Section 501 of the Madel Provisions, as so ammdcd, is
berein incorpornted as § 5-1 herzof,
8§ 5-2 through 5-15.

Sections $02 through 515 of the Mcedel Provisions are hersin

incorporated as 33 5-2 ﬂ1rnugh 5-15 hercof respectively.
The required percentage in pripcipal amount of the 'Dut-

standing Debentures referred to in § 5-13 shall be ....%.

. [Section 316(8) (1) of the Trust Indenture Act of 1939
{TIA) provides that this percentage must be “nat lexr then a
majority”. Ordinarily this percontage wonld be the same as
the perecmtage requived for approval eof a supplemental
sndenture under Section P02 of the dlodel Provisions.]

ARTICLE B8IX
The Trustes
§§ 6-1 through 6-13,
Sectigns 601 throug)h 613 of the Model Provisions are herein

incorporated as §§ &1 through 6-13 hereof respectively.
The location of the principal office of the Trustce referred

to in § 6-0 shall be the City of vomevsasesroiasvas [or the Gty
'+ S |

J7f the Indesure is 10 be quall ﬁrd’ wundacr the Trust Indenture
At there shonld be added at this potut en additional paragralh
reading substanticily as followrs: .

“Tt i intended that this Indenture shali be gualified under
the Trust Indenture Act and, accordingly, it.is Lereby de-
elared that §§ 6-8 aud 6-13 shall become operative forth-
witlh"}

[7f, in any particnlar case, {t scoms probable that an sclive
markct in the Debeatures will exiggtin some phace other than the
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location of the office of the Trustee, the pariies may decide upon,
or ihe rulcx of a sccuritics exchange may require, the op pointment
of an Authenticating Agemt. If an Authenticating Agent is to be
appointed, an gdditional § 6-14 should be gdded, of which the
following it an example; ' -

“§ 6-14, Authenticating Agent.

**There shall be an Authenticating Agent appointed by
the Trustes with power to act onm its behalf and subject to
its direction in the authentication and deiivery of Debentures
in -connection with transfers and cxchanges. under 8§ 3-4,
3-5 and 2J-§ as fully to all intents and purposes as thourh
the Authenticating Agsnt had been expressly authorized by
those Scetions fo zuthenticate and deliver Debentures, - Fer
ail purposes of this Indenture, the suthentication and d:]w:ry
of Debentures by the Authenticating Agent pursuant to this
Section shall be desmed to be the anthentication and delivery
of such Debentures 'by the Trustee’. Such Authenticating
Agent shail at all times be a bnnk ¢r trust company having
its principal office M~ .00 000 Cheeraraaeas v., and shalil
at all times be a corporation organized and deing business
under the laws of the United States or of any State, with a
combined capital and surpius of at least $3,000,000 and
autharized under such Iaws to exereise corporate trust powers
and subject to supervision or examination by Federzl or State
authority. If such corporation publishes reports of condi-
tion at least annually pursuant to law or the requircments
of such authority, then for the purposes of this Scetion the
combined eapital amd surplus of such corporation shall be
decmed to be its combingd capital and surplus as set forth in
its most recait report of condition so publishied,

l:Th= Trustc: h:rl:l.'l}' ﬂpmints sk eV E B LR teTvsmmynay
as Aunthentieating Agent. - .

“Any corporation into which any Authenticating Agent
may be merged or converted or with which it may be con-
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solidated, or any corporation resciting from any merper,
consolidation or conversion to which any Authenticating
Agent shall be a party, or any corporation succesding to the
corparate trust business of any Authenticating Agent, shall
be the successor of the Authenticating Agent bereunder, if
such successor corporation is otherwise cligible under this'
Section, without the exscution or fling of any paper or any
further act en the part of the parties hereto or the Authen-
ticating Agent or such suecessor corporaton,

“Any Authenticating Agent may at any time resign by
giving written notice of resignation to the Trustes and to the
Company. The Trustes may at any time terminate the agency

of any Authenticating Agent by giving writtea notice of ter-

mination to such Authenticating Agent and to the Company.
Upon receiving such 3 notice of resignation or upon such 2
termination, or in case at any thne any Authenticating Ageat
shall cense to be cligible under this Scction, the Trustes shall
promptly appoint a successor Authenticating Agent, shall
give written notice of such appointment to the Tompany and
shall mail notice of such appointment to all Holders of De-
bentures as the names and addrasses of such Hoiders appear
on the Debenture Register, and shall publish notice of such
appomtment at least once it an Authorized Newspaper in the
piace where such successor Authenticating Agent has its prin-
¢ipal office,

“The Trustee agrees to pay to the Authenticating Agent
from time to thne reasonable compensuiion for its services,
and the Trustes shall te entitled to be reimbursed for such
payments, subject to § &-7. .

“The provisions of §§ 3-S5, 6-4 and 6-3 shall be applicable

- toany Authenticating Agenat."]
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ARTICLE SEVEN

Debentureholders’ Lists and Reports by Trastes
and Company

Article 700 of the Model Provisions is herein incorporated
a3 Articde Seven berecf, Sections 701 through 704 of the Mede!
FProvisions baing §§ 7-1 througlt 74 hereof respectively,

7 The Yreporting date™ referred to in §7-3 shall be v.v.vn s
[The “reporting dote” should be not later them 1 vear
after tire earitest isrue date of any of the Debentures.]

[1f the Indenture s fo be qualificd wnder the Trast Indenture
Act, there should be gdded at this point an additional ?uragﬂ:ph
reading substantizily ar follomse;

"It is intended that this Indenture shall be qualified under
, the Trust Indenture Act and, accordingly, it is hershy de-
clared that Article Seven shall become operative forthwith.”]

ARTICLE EIGHT

Conseclidation, Merger, Convevance, Transier or Lease
Article 300 of the Model Provisions is hereln incorporated as
Article Eight hereof, Sections B01 throngh €03 of the Mcdel
Provisions being §§ &-1 through 8-3 hareof respectively.
ARTICLE NINE
" Supplemental Indentures
Article 900 of the Model Provisions is herein incorporated as

Article Nine hereof, Sections 901 through 506 of the Mcdel Provisions
being §3 9-1 through 9-6 hereof respectively.

[7n the case of comvertible Deboittires, Ardicle 900 of the
Model Procisions, as sucorporated herem, should be amended by
ailding to the provize in Scction 902 a new clanse to the efect
that no supplewiesttal indenture shall adverselv effees the conversion
rights of the Dcbentureholiders under Article Thirteen. In the
case of snubordingted Debentures, Article Niue should contcin a
nere §9-7 to the effcer thed mo rupplemental indenture thall
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cdversely affcet the vights of any holder of Senior Debt snder
Ariicle Fourleen unthout the consent of suck holder.)
ARTICLE TEN
Covenants
§310-1 through 10.7,

Sections 1001 through 1007 of the Model Provisions are
Lerein incorporated as §§ 10-1 through 10-7 hereof respectively.

£7F, in any particular cose, the negotiated terms so provide,
some of the covenants moy be medificd 30 ar o be applicable to

- subsidigrics.] g :

§ 10-8 and following.

JHere insert one or more additional Sections cevering nego-
tigied covenanis.) ' .
§10- [Final Section of Article Ten] Waiver of Cartain

Covenants. =
The Company may omit in any particular instance to comply

. with any covenant or condition sct forth in §3 40 vve D vuearny

inclusive, if before or after the time for such compliance the Hold- -
ers of at Teast ... ... % in principal ameunt of the Debentures at
the time Cutstanding, shall, by Act of such Debenturcholders,
either waive such compliance in such instance or generaily waive
compliance with such covenant or conditivn, but ne such waiver
shall extend to or affeet such covenant or condition exeept to the
extent so expressly waived, and, nntil soch waiver shail beeome
effective, the oblimations of the Company and the duties of the
Trustee in respect of sny such covenant or conditien shall remain
in full foree and effcet,

[The Scctions to be referred to, and the pereentage 1o be
nserted {tehick must be not less than o majority), in the foregoing
blanks cwill akeays be @ wmatter for wegotiation, Ordivarily this
percontuge wauld be the sane as the percenitige reguired for ap-
proval of a supplowental indestire ander Section U7 of the Madel

Provisions.]
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ARTICLE ELEVEN
Redemption of Debentures

§ 11-1. Right of Redemption.

[Here insert megotisted provisions with respect o the
amounts, dates and conditions of and premiums om redemptions,

The draftsman may wish {o set forth here the exoct tex? (o
beinseried in the Form of Debenture) of a summary of these nego-
tiated provisions, and of a summary of cortsin of the Model Prom-
sons relating to redemption, which shouid fnelude the following:

“It is provided in the Indenture that Debentures of this
issue of a denomination Jarger than $... ... may be redesmed
inpart {($......... or a muitiple thereaf) and that upon any
partial rtdemptmn cf any such Decbenture the same shall be
surrendered in exchange for one or more new chmmrﬁ for
the unredeemed portion of principal.

“Debentures {or portions thereof zs aforesaid) for
whose redernption and payment provisicn is made in accord-
ance with the Indenture shill rezse to bear interest from
and after the date fixed for redemption.”] '

§8 11-2 through 11.3 _
Sections 1102 through 1108 of the Model Provisions ars
hercin incorporated as §3 11-2 through 11-8 hereof respectively.
{7f in a direct placenient detailed provisions for sclcetion on
o pro ralg basis are desived, Section 1104 of the Medsl Provisions
sust be amended by adding the specific provisions for such pro
rata scicetion.

ARTICLE TWELVE
Sinking Fund
[Here insert negotialed provisions, if any, with respect to
sinking fund payments. In drafting the sinking fund provirions,

the drafismen thould cxpressly prozyde that notices of redemps
tion of Dubentures for the sinking fund shatl be given by the True-
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ize in the name and on behalf of the Compony. Section 1105 of
the Model Provisions, it will be noted, provides that notice of re-
demplion of Debentures at the dection of the Company shall be
given “by the Company or, at the Company's requcet, by the Trus.
tee”, ete, The draftsmag shonld ziso nore, among other things,
that Section 902 of the Model Provisions does not preciude the
reduction or deferment of sinking fund obligations with the con-
sent of the holders of 66%4i% in principal amount of the Out-
standing Debentures. Ff, therefore, in any partieniar cose, such
modification of sinkiug fund ebligations is not 1o be permitied
snder Section 902, an cppropriate amendment of Section 972
must be made at the time it iz incorporated herein.]

ARTICLE THIRTEEMN
Conversion

[Here insert negotiated provisions, if any, with respect to conversion
of Debentures,

In the case of convertible Debentures, eertain Sections of the Model
Preovisions should be amecnded prior to incorporation heren includ-
g, among athers, the following:

(1) Scciion 508 shonld be amended by adding at the end of
the Section leading the word: “and to Convert" and by amending
Hines 9 and 10 on poge 30 of the Model Provisions to read snb-
stantially ar follows: '

“snforcement of any such paynient and the right 1o convert

such Debenture in accordance with Article Thirteen and to

institute suit for its enforcenient, and such rights shall not be
impaired without the consent of such Holder.”

(2) Presumably Article Thirteen will contain & prevision
reguiring the cxccution of a suppicmental indenture to prescrve
the right of conzcrsion in the case of a veclassification of ontstand-
tng shares of stock or in the case of a sueeessor Company, aud,
if 30, Scetion 901 should be amemded by adding a neww Clause 5)
providiig for the exccution of such o sapplescntal indenture.
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(3) Section 902 should be amended by adding to the provito
anew Clause (4) to the efrect that o supplomental indentwre shail
adversely afert the conversion rigiit of any Debentureholder with-
out the consent of the Debeninrchaider so affected.

(4) The first sentence of Seciion 1002 should be ginended by
adding ot the end of line 25 on page 63 of the Model Provisions
the words “or conversion”,

(B) Section 1104 should be amended by adding at the end of

the first paragroph a nooy sentence reading substantially ax follows:

" any Debenture selected for parta] redemnption is con-
verted in part before the termization of the conversion night
resulting from such selection, the convertad portion of such
Debenture shall be deemned (50 far as may be} to be ths por-
tion saleczed for redemption.” : S

Section 1104 should Be further amended by sdding o proui-
sion gt Debentures which liave deen converted during a sciection
of Debentures 1o be redecmed, sholl be treated by the Trustee o3
Cutstanding for the purpose of such selection,

{8) Section 1105 shouid be amiended by adding 10 the rrammi

contenis of the notice of redemption & siaicment as to the me of
the teymingtion of the right to cowvert the Dedentures to be re-

deemed and the current conzcrsion price or rate,
(7) Section 1108 showuld be amended Uy cdding at the end
& new soulence reading substontially as follows:
“If any Debenture cailed for redemption is converted pursu-
ant to Article Thirteen, any mioney deposited with the Trustes
or 50 segrepated and beld fu trust {or the redemption of such
Debenture, shall be paid to the Company on Company Request,
or if then held by the Company, shall be discharged from such
trust.”
thider these circumstances, the draftsman nay be tecll
adeised not ta amend and incorporate by reference Sections
508, 901, 902, 1002, 1104, 1105 aud 1106 (or some of them),
but rather to set fortiy these Scetions in full in the Incorpor-
ating Indenture.]
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ARTICLE FOQURTEEN
Subordination
[Here inzert negotisted pfa:iﬁm, if any, with respect to
subordingtion of Debentures.]

L ® - - E
This instrument may be executed in any number of counterparts,
each of which so executed shall be deamed to be an original, but all

such counterparts skall together constitute but ope and the same
ingtrument. g

Ist WITNESS WHEREDF, the parties hersto have ¢aused this Inden-

‘ture to be duly executed, and their respective corporate seals to be

bersupte affixed and attested, ail as of the day and year first abave
WTitten.

{Nome o] Company)
=
President
Attest:
Secreiary
( Nema of Tresien)
By it ia e vaase
{Tils}
Altest:

LI I BN SR RN N R NN ERERERNEH}N.]

(Tite)
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AARTICLE 100

Definitions and Other Provisions
of General Applicating

SecHon 101, Dafinitions.

For all purposes of this Indenture, except as othetwrise crra:ly
provided or unless the context otherwise requires:

(1) the terms defined in this Article have the meanings
assigmed to them in this Amde, and include the slural as we.l 28

the singular;

{2) if this Indenture is qualified under the Trust Indenture
Act, all other terms used hersin which are defired in that Act,
cither dirsctly or by teference thersin, have the messings assipned

" to them therein; and :

{3) all aceounting terms not otherwise defined hersin have
the meaniugs assigned to them in accordancs with generclly ac-
£epted accounting principles.

Certain terms, vsed principally in Arvicle 600, are defined in that
Article _

HAct" when ised with respect to any Debenturehelder has the
meaning specifiad in Section 104.

“Affliate” of any speeified Person means any other Person di-
rectly or indirecily controlling or controfled by or under direct or indi-
rect common comtrol with such specified Person. For the purposes of
this definitica, “contrel™ when used with respect to any specified
Person means the power to direct the management and policies of
such Person, directly or indirectly, whether through the uwncrship
of voting securitics, by contract or otherwise; and the teris “¢on-
t"nl]mg" and “controlled” have mcnmngs ¢orrelative to the fore-
going.

“Aunthorized Newspaper” means a ncwspapcr of general eir-
culation in the relevant area, printed in the English lanmuape and
customarily published on each business day, w hcther or not published
on Saturdays, Sundays or holidays. Whenever successive weekly pub.
Yieations in an Authorized Newspaper are required hercunder they
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may be made (unless otherwise expressly, prmridcd herein) on the same
or different days of the week and in the same or in diferent Authorized
Newspapers.

*Board of Directors” means either the board of directors of
the Company or any duly authorized committer of that beard. .

“Board Resclution” means 2 copy of a resolution certified by
the Secretiry or an Assistant Sceretary of the Company to have been
duly adopted by the Board of Directors and to be in fuil force and
effect on the date of such certification, and delivered to the Trustee,

“Commission™ means the Secyrities and Exchange Commis-
sion, 25 from time to time constituted, created undar the Securities
Exchange Act of 1934, or if 2t any time after the execution of this
instrument such Commission is not existing and performing the duties
now assigned to it under the Trust Indenture Act, then the body per-
forming such duties on such date,

“Company” means the Person named as the “Company” in
the first paragraph of this instrument until 2 successor corporation
shail bave becoms such pursuant to the applicable provisions of this
Indenturs, apd thereaiter “Company” shall mean such sucesssor
corporation. i

“Company Request”, “Company Order” and “Company Con-
sent”™ mean, respoctively, a written reguest, order or consent
signed In the name of the Company by its Chairman of the Beard,
President or a Vice President, and by its Treasurer, an Assistant
Treasurer, Controller, an Assistant Controller, Secretary or an
Assistant Secretary, and delivered to the Trustee.

"' "Debenturcholder™ means a Terson in whose name a Deben-
ture is remistered in the Debenture Register,
“Dabenture Rogister” and “Debenture Registrar” have the
respective meanings specified in Seciion 305, .
“Event of Default” has the meaning specified in Arn:?: Five.

“Holder” when used with respect to any Debenture means
a Debentureholder.
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“Independent”™ swhen used with respest to any specified Per-
son means such a Person who (1) is in fact independent, (2) doss not
have any direct fimancial interesi or any material indirect financiol
jnterest in the Company or in any other obligor ypon the Debentures
ar in any Affliate of the Company or of such other obliger, and {3} is
nct connected with the Company or sach ociher obligor or any Affliate
of the Company or of such other cbliger, as an officer, employes, pro-
moter, underwriter, trustee, pariner, director or person pericrming
similar functions, Whenever it is hersin provided that any Independent
Person's cpinion or certificate shall be. furnished 1o the Trustes, such
Person shall be appointed by a Company Order and approved by the
Trustes in the exercise 0f rcasonabis care, and such opinion or cer-
tificate shoil state that the signer has read this defniton and that the
signer is Independent within the meaning hereof.
“Interest Payment Date” means the Stated Maturity of an in-
stalment of interest on the Debentures,

“Blaturity’’ when used with respect to any Debenture means
the date ont which the princiral of such Debenture becomes dus and
payable as therem or herein provided, whether at the Stated Maturity or
by declarntion of acceleraticn, call for redomption or otherwise

“Qfhcers’ Certificate™ means 2 ¢ertificate signed by the Chalr-
man of the Denrd, the President gr 2 Viee Tresident, and by the Treas-
urer, an Assistant Treasurer, the Controller, an Assistant Controller,
the Secrctary or an Assistant Seeretary of the Company, and delifered
to the Trustee. Wherever this Indenture requires that an Officerst Cer-
tificate be signed alse by an engincer or am actountant or other expert,
such enpinver, accountant or other expert (except as othienvise expressiy
provided in this Indenture} may be in the employ of the Company, and
shall be acceptable to the Trustes,

“Opinion of Counsel™ nicans & written opinion of eovnsel, who
may (except as otherwise expressly provided in this Tndenture) be
counsel for the Comgpany, and shall be aceeptable to 1he Trustee.

“Qutstanding”™ when used with respect to Debentures menns,
as of the date of determination, all Debwntures thererofore authen-
ticated and delivered under this Indentore, escept:
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( ) Debentures theretofore cancelled by the Trnst:: er de-
Tivered to the Trustee for cancellation;

(i) Debentures for whose payment or rcﬁcmptmn meney in
the necessary amount has been theretofore deposited with the
Trustee or any Paying Agent in trust for the Holders of such
Debentures, provided that, if such Debentures are to he redeemed,
rotice of such redemption has been duly given pursuvant to this
Indenture or provision thereior satisfzctory to the Trustee has
been made; and

(iii) Debentures in exchange for or in lieu of whlc.‘.: sther
Debentures have besn auth-.nu::md and delivered pursuant to
this Indenture*

" previded, howener, that in determining whether the Holders of the reg-

uisite principal amount of Debentures Outstanding have given any
request, demand, authorization, direction, notice, consent or waiver
hereunder, Debentures owned by the Comypany or any othwer ebligor
upon the Debentures or any AMlite of the Company or such other
chiigor shall be disreearded and desmed not to be Cutstanding, excent
that, in determining whether the Trustee shall be protected in relying
upen any such request, demand, authorization, direction, notice, consent
or waiver, only Debentures which the Trustee knows to be so awned
shall be so disregorded, Drebentures so owned which have been pledged
in good faith may be regarded as Outstanding if the pledgee establishes
to the satisfaction of the Trustee the pludzec's right so to act with
respect to such Debentures and that the pledgee is aot the Company or

- any other obligor npen the Debentures or any Affiliate of the Company

or such other obligor.

"Paying Agent” means any Person authorized by the Com-

pany to pay the principal of (and prentiom, i .-u:y} or interest on any
Debentures on behalf of the Company, ,

“Person” means any individual, corporation, partnership,

joint venture, association, joint-stock company, trust, unincorporated
organization or povernment or nn;f agency or political subdivision
thereot,
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*Place of Payment” means a ¢ty or any palitical subdivision
thereof designated as such in olréicle Three, _

“Predecessor Debentures” of any particular Debenture means.
every previous Debenture evidencing all or a portion of the same debt as
that evidenced by such partienlar Dcbenture; and; for the purposes of
this definition, any Debenture authenticated and delivered under Sec-
Hap 304 in Heu of a lost, destroyed or stolen Debenture shall be desmed
to evidence the same debt as the lost, destroyed or stolen Debenture,

“Redemption Date” when used with respect to any Debenture
1o be redeemed means the date fixed for such redemption by or purs
suant to this Indenture. '

“Redemption Price™ when used with respect to any Dieben-

- ture to be redesmed means the prics at which it is to be redeemed pur-

suant to this Indeature

“Regular Record Date” for the interest payable on any Iatercst
Dayment Date means the date speeified in Article Three,

“Responsible Offces” when used with respect to the Trustee
means the chairman or vics-chairman of the board of directers, the
chairman or vicechairman of the cxeeutive committes of the board of
directors, the president, any vice president, tie secTetary, sny assistant
secrotary, the treasuras, any assistant treasurer, the cashicr, any assist~
ant cashicr, any trust olficer or assistant trust officer, the controller 2nd
any assistant controller or any other oflicer of the Trusiee customarily
performing functions similar to these performed by any of the above
desimmated oflicers and also mcans, with respect to a particular corporate

 trust matter, any cther officer to whom stich matter is referrsd becaunse

of his knowledge of and faniliarity with the particular subjeet

*Special Record Date” fur the paywent of any Defanlted In-
terest {as defined in Section 307) mweans 2 date fixed by the Trustee
pursuant to Secifon 307, .

"Stated Maturity” when used with respeet to any Debenture
or any instalment of interest thereon nieans the date speciiied in such
Debenture as the fixed date on which the principal of such Debentuze
or such instalment of interest is due and paynble,
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“Trustee” means the Person named as the “Trustee” in the
first paragraph of this instrument until a successar Trusice shall have
become such purstant to the applicable provisions of this Indenture,
and thereafter “Trustes™ shall mean such successor Trustee.

“Trust Indenture Act” or *TIA" mezns the Trust Indenture
Act of 1839, as in force at the date as of which this nstrument was
executed, or, if this Indenture is first qualified ander TIA after the
issuance of Delbentures, as in force at the date of such quaiification.

“Vice President” when used with respeet to the Company or
the Trustes means any vice president, whether or oot designated by 2
npumber or 3 word or words added before or after the title “vice

president™.
Section 102, Compliance Certificates and Opiniens.

This Section shall not be operative as a part of this Indenture untii
this Indenture is qualificd wnder T14, and wntil such gralification this
Iudenture shail be construed as if this Scction were not contained
herein.

Upen any application or request by the Company to the Trustes
to take any action under any provisien of this Indentyre, the Company
shall furnish to the Trustee an Officers’ Certificats starng thar zll
corditions precedent, if any, provided for in this Indenture relating
to the proposed action have bern complied with and an Opinicn of
Counsel stating that in the opinion of such Counsel all such conditions
precedent, if any, have beer coniplicd with, except that in the case of
any such application or request as to which the furnishing ef such docu-
ments is specilically required by any provision of this Indentura relating
to such particalnr application or reqoest, no additional certifeate or
opinion need be furnished.

Every certificate or opinicn with respect to complianee with 3 con-
dit 'm or covenant provided for in this Indenture shall iuchide

(1} a statement that each individual signing such certificate
or opinicn hias read such covenant or condition and the definitions

bercin rcdating thereto;
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(2) a brief statement as to the nature and scope of the exam-
imation or investigation upon which the statements or cpinions
contained in such qertificate or opinion are based; G

(3) a statement that, in the opinion of each such individual,
he has made such exarpination or investigation as is necessary
to enabie him to express an informed epinicn as to whather or
not sach covenant or condition has been complied with; and

{4} a statement as to whether, in the opinion of sach such
individual, such condition or covemant has been complied with

Section 103. Form of Documents Delivered to Trustee.

In any case where several matiers are required to be cortified by,
or covered by an cpinion of, any speciiied I'erson, it 15 not necessary
that ail such macters be certificd by, or covered by the opinion of, oniy
one such Pzrson, or that they be 50 cartified or covered by anly one
document, but one such Person may certify or give an opinion with
raspect to some matters and one or maore other such Persons as to other
matters, and any such Person may certify or give an opinion as to such
matiers in one or several dotuments.

Any cerificzte or opinion of an officer of the Company may be
based, in 50 far as it relates to legal matiers, upon a certifieste or
apinion of, or reyresentations by, counscl, nnless such offiesr hknows,
or in the cxereise of rensonabie aare shoild know, that tha certificate
QT Qpinion oF representations with respect to the matters upon which
his certificate or apinian is based are erroncous. Any such certificate or
Opinion of Ceunsel may be Luswd, In se far as it relates to factunl
nutters, upon a certificnte or opinion of, or reprosentations by, an
officer or officers of the Company stating that the information with
respect to such factunl muntters is it the pussession of the Company,
unless such Comnsel knows, or In the exercise of rensonable care should
know, that the certificate or opinion or reprosentitions with respect to
such muntters are erroneous.

Yhere any Person is required to make, give or execute two or
more applicitions, requests, culfsalls, Certiigates, statentents, opinions
“or other instruments under this Indenture, they nmy, but need not, be

consolidated and forns otie instrutent,
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Section 104. Acts of Debenturehoiders,

(a)} Any request, demand, anthorization, direction, notice, consent,
wajver or other action provided by this Indenture to be given or taken
by Debentureholders may be embodicd in and evidenced by one or more
instruments of substantially similar tenor signed by such Debenture-
kolders in person or by agent duly appointed in writing; and, except as
herein otherwise expressiy provided, such action shall become efective
when soch ipstrument or instruments are deljvered to the Trustee,
and, where it is hereby expressly required, to the Company. Such
instrument or ipstruments (and the action embodied thercin and evi-
denced thereby) are herein sometimes referred to as the “Act™ of

. the Debenturehoiders signing such instrument or instruments, Froof

of executidn of any such instrument or of a writing appointing any
such apent shail be sufficient for any purpose of this Indenture and
(subject to Scerion 601 ) conclusive in favor of the Trustee and the Com-
pany, if made in the manner provided in this Section,

{b) The fact and date of the execution by any Person of any
such Instrument or writing may be proved by the affidavit of o witness
of such execstion or by the certificate of any notary public or other
afficer authorized by law to take ackmowledgments of deeds, certilying
that the individual sizming such instrument or writing acknowledped
to him the excention thercol. Where such excrution is by an efficer
of a corporation or a momber of a partnersiip, on behalf of such cor-
poration or partnership, such certificate or afiidavit shall aiso constitute
sufficicnt proof of his authority, The fact and date of the execution
of any such instrument or writing, or the authority of the person exeut-
ing the satue, may also be proved in any other manner which the
Trustes deems suilicient.

(c) The ownership of Debentures shall bg proved by the
Debenture Register,

{d) Any request, demand, authorization, direction, notice. consent,
waiver or other action ly the Ilolder of any Debenture ghail bind the
Holder of every Dehenture issued upen the transter thereof or in ex-
chanpe therefor or in licu thereof, in respect of anything done or sul-
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fered to be done by the Trustee or the Company in reliance thereon,
whether or not notation of such action is made upon such Debenture.

Section 105, Notices, etc, to Trustee and Company,

Any request, demand, authorization, directiom, notice, coneent,
waiver or Act of Debentureholders or other document provided or per-
mitted by this Indenture to be made upon, given or furnished to, or filed
with,

(1) the Trustes by any Debentureholder or by the Compmany
shall be sufficient for every purpose hercunder if made, given.
furnished or filed in writing o or with the Trustes at its prin-

" cipal corporate trust offics, or

{2) the Company by the Trustee or by any Debentvreholder
shall be sufficient for every purpose nereunder if in writing and
mailed, first-class postage prepaid, to the Company addressed te
it at the address of its principal office specined in the Arst para-
graph of this instrument or at any other address previously fur-
nished in writing to the Trusice by the Company.

Section 106. Notices to Debentureholders; Waiver. -

Where this Indenture provides for notice to Debenturcholders of
any event, such notice shall be sufficiently given (uniess otherwise
herein expressly provided) if in writing and mailed, frstclass
postage prepaid, to each Debenturchoider affected by such event, at
his address as it appears in the Delenture Regisier, not later than the
latest date, and not earlier thzn the earliest date, prescribed for the
giving of such netice. In any ense wiwre notice to Debenturchoiders is
given by mail, neither the failure to mail such notice, nor any defect in
any notice so mailed, to any particular Dubenturcholder shall affect
the suflicioncy of such notice with respect to other Debenturehalders,
Where this [ndenture provides for notice in any manner, such notice
may be waived in writing by the Person entitled o recvive such notice,
either before or after the event, and such waiver shail be the equivalent
of such notice. Waivers of nutice by Debenturcholders shall be filed
with the Trustee, but sich Glinge shall not be a conditiou precedent to
the validity of any action taken in reliance upen such waiver,
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In case, by reason of the suspensicn of pubiication of any Aw
thorized Newspaper, or by reason of any other eanse, it shall be
impossible to make publication of any notice in an Authorized News-
paper o Authorized Newspapers as required by thie Indenture, then
such method of publicstion or notification 2¢ shall be made with the
approval of the Trustee shall constitute a sufficient publication of such
ﬂﬂ‘ﬁﬂ- . - ’ - -

Section 107. Confict with Trust Indenture Act,

If this Indenture is qualified under TIA and any provision hereof
Bmits, qualifies or conflicts with another provision hereof which s
required to be included im this Indenture by any of the provisions of
TIA, such required provision shall control.

Section 108, EFeot of Headings and Table of Contants.

The Article and Seetion headings hercin and the Tabie of Con-
tents are for convenience only and shall not affect the constructien

hereof,
Section 105. Buccessors and Assigns.
All zovesants and agreements in this Indenture by the Company
shall bind its sucesssors and zssigms, whether so ¢xprassed or not.
Section 1i0. Separability Clauvse.

In casc any provision in this Indenture or in the Debentures shall
be invalid, illeral or unenforceable, the vaiidity, legality and enfores-
ability of the remaining provisions shall nat in any way be afeeted or
impaired thereky.

ARTICLE 200
Debenture Forms

Section 20!, Forms Generally.

The Deheninres and the cortificates of authentieation thereon shall
be in substantially the forms set forth in this Article, with suck appro-
priate insertions, omissions, substitulions and other variations as are
required or permitted by this Indenture and nay have such letters,
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numbers or other morks of identifization and such legends or endorse-
ments placed thereon, as may be required to comply. with the rules of
any secirities exchange, or as may, consistently herewith, be deter-
mined by the officers executing such Debentures, as evidenced by their
execution of the Debentures, Any portion of the text of any Debenturs
thay be set forth on the reverse thereof, with an approprizte refersoce
thereto on the face of the Debentore ' -7

The definitive Debentures shall be printed, Lthographed or en-
graved or produced by any combination of thess metheds on streel en-
graved borders or may be produced in any other manner permitted by
the rules of any securities exchange, all as determined by the cfcers
executing such Debentures, as evidenced by their execution of such

Debentures.
Sect:inn 202, Form of Debenturs. -
verTa viensaiersassa. Debenturs
. Doe.voviiavans
) [ T . ...
I, veereeer a(n) | S50 o Tntorsorsiion}

corporation (hereinarter called the "Compzny™, which term inciedes
any successor corporaticn under the Tndenture bereinafter referred
to), for value reccived, bereby promises to pay to . ....u s vesriian
svsvensay OF TEgIstared assigns, 00 vovan s tiesey sevrenes the sum
O0f .. tuinnrsasavanseenn. Doilars znd to pay interest thercon from

(commencement of fzzi twterest pemird) o from the moest recent Interest Pay-

I B BB B S BN B B B IR R |

ment Date to which interest has beext paid or duiy provided for, semi.
annually on ..veeneen. @0 Laeriianns in each year, at the ratc of
[At this point in the Debenture Form shonld be inserted the provisions
relating to the iutcrest vote or rates on the Debentures§ The interest
50 payable, and punctually paid or duly provided for, on any Interest
Payment Date will, as provided in taid Indenture, be pnid to the Person
in whose name this Debenture {or one or ticre Pradecessor Debentures,
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a3 defined in said Indenture) is rcigfstcfed at the close of business on

ihe Regular Record Date for such interest which shall be the
svsanseess day (whether or not a business day) of the calendar month
next preceding suck Interest Payment Date. Any such interest not 30
punctually paid or duly provided for shafl forthwith cease to be payable
to the registered Holder on suck Regular Record Date, 2nd may be paid
to the Person in whese name this Debenture (or one or more Predeces-
sor Debentures) is registered at the close of business on a Specizl Rec-
crd Date for the payment of such defauited interest to be fixed by the
Trustes, notice whersof shail be given to Debentureholders not less than
10 days prior to such Special Record Date, or may be paid, at any time
in any cther Liwful manner not inconsistent with the requirements of
any seturities exchange on which the Debentures may be lsted, and
upon such notice as may be requirad by such exchange, all as more fuily
provided in said Indenture. [At this Doint in the Debeninre Formn
should be inseried the provirions relating to tie Place or Places of Pav-
meat of the priuvcipal and tie Redonsption Price of, and the interest on,
the Debentre.] Al such payments shall be made in such coin or cur-
rency of the United States of America as at the time of payment is legal
textder for payment of public and private debts,

This Debenturs iz one of a duly authorized issue of Debentures of
the Company desigrated 25188 . ... T2 vvvinccncan. Debentures Due
vesesssasvrseans (Derein called the “Debentures™), limited in
aggregate principal amount 108 .. .vevnnsa., is5ued and to be issued
under an Indenture dated ..., ...l (herein called the
“Indenturs’), between the Companyand ....cverivvvnncsannnranas
as Trustee (herein called the *Trustee”, which term includes any
sueesssor Trustee under the Indenture), to which Indeniure and all
indentures supplemental thereto reference ig hereby made for a state-
ment of the respeetive rights thereunder of the Company, the Trustes
and the Holders of the Debentures, and the lerms upon which the
Delbentures are, and are to be, authenticated and duliversd.

[ A2 this point tn the Debenture Form should be inscrted the paro-
graphs, if ey, relating o the negoticted termy of rodvinprion, sinking
or purchase fund, ¢onversion ond subordination.]
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If an Event of Default, as defined in the Indenture, shall ccerr,
the principal of ail the Debentures may be declared due and payabie
in the manner and with the effect provided in the Indentore,

. The Indenture permits, with certain cxceptions 1s therein provided,

. the amendment thereof and the modification of the rizhit and ob-

ligations of the Company and the rights of the Holders of the Deben-

. tures under the Indenrure at any time by the Company with the cone-

sent of the holders of 6631 % in aggregate principal amount of the
Debentures at the time Outstanding, as defined in the Indenturs, The

.. Indenture also contains provisions permisting-the Helders .of speci-

fied percentages in aggregate principal zmount of the Debentures at
the tme Cutstanding,.as defined in the Indenturs, on behzif of the
Holders of all the Debentures, to waive complianes by the Company
with certain provisions of the Indenture and certain past defauits onder

" the Indenture and their consequences. Any such consent or wiiver

by the Holder of this Debenture shail be conclusive and binding upeon
stuch Holder and apon all future Holders of this Debenture and of any

"' Debenture issued apon the transfer hereof or in exchange herefor or in

lic Rereof whether or not notation of such consent ar waiver is made

~ upon this Debenture,. -~ - -

No referencs herein to the Indenturs and no provision of this De-
benture or of the Indenture shall alier or impair the oblization of the
Comnpany, which is absoiute and uncenditiemal, to pay the principal of
(and preminm, if any) and interest on this Debenture at the times,
place, and rate, and in the coin or currency, hicrein prescribed

As provided in the Indenture and snbject to certzin limitations
therein set forth, this Delenture i transicrable on the Debenture
Register of the Company, upan sarreader of this Delxenture for transfer
at the office or agencey of the Cempany in (..., Veteratessnnnnnns ,
doly endorsed by, or accompanicd br a2 writlen imstrumient of
transfer in form satisfactory to i Comrany and the Debenture
Regisirar duly exeruted by, the registered Holder hereof or his attorney
duly authorized in writing, and thercupon one or more new Deben-
tures, of authorized denominztions and for the same aggregate prin-
¢ipal amount, will be issued to the Jesirnatad transferee or transferces,
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The Debentures are issoable an!y as I'E"I.Etﬂ‘.!d Debentures without
ccupons in denominations 6 $. .0 vennn- OF vuvovesross As provided
i the Indentpre and subject to certain limitaticns therein set forth.
Debentures are exchangeable for a like aggregate principal amount of

‘Debertures of a different suthorized dmnuumunn, as requested by the

Helder surrendering the same,

No service charpe will be made for any such u-:.usf:r or axchange,
but the Company may require payment of a sum sufficient to cover any
tax or other governmental charge payable in connection therewith,

. The Company, the Trustee and any agent of the Company or the
Trustee may treat the Person in whose name this Debenture is regis-
tered as the owner hersof for the purpose of receiving payment as
herein provided and for ail other purposes whether or not this Debenture
be averdue, and neither the Company, the Trustee nor any suth agent
shall be afected by dotice to the tontrary,

Unless the certificate of authentication hereon hos besn exestted
by the Trustee hy manual siqnature, this Debenture shall not be entitled
to any bemefit under the Indenture, or be valid ar obligztory for any
purpose,

In wIT¥Ess wiureazop, the Company has caused this Debenture to
be duly executed under its corporate seal

wasdssagarrisvaidaanannghErd e

BY viiicornersnansens R
Atteat:

(RS E S RERENEERERNERYERERNENEENENDY]

Section 203. Forﬁ: of Trustee's Certificate of Authentication.

This is one of the Debentures referred to in the within-mentioned
Indenture.

Authorized Oilicer
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ARTICLE 300
‘The Debenturss

Section 301. Title and Terms.

- {The subject marter indicoted by the heading of this Section sp-
dears in the Indosture. Thiz Section iy mentioned in the Model Provi-
sions merely b0 preserve o munerical requence corresponding to that in
the Indeniure.]

Section 302, Denominaticns,
[The subjecs matier sndicated by she hieading of this Section ap-

' pears i the Indenture. This Section is mentioncd in the Model Provie

sions merely to preserve a numerical sequence :nrrs:_auudmg {o that in
the Indenture, | . _

Section 303, Execution, Authentication and D:hve:? and
Dating.

The Debentures shall be executed on behalf of the Company by
its Chairman of the Board, its President or one of its Vier Presidents
under its corporate seal resroduced thereon and cttested by its Seeretary
or one of its Assistant Secretaries. The signature of anv of these of-
ficars on the Debentures may be manusl ¢r facsimils,

Dekentuores bearing the manual or facsimile signatures of individ-
uals who were at any time the proper oflicers of the Company shall bind
tke Company, notwithstanding that stich individuals or any of thon
hiove ceased to hold such offices prior to the anthenticauion and defivery
of such Debentures or did not hold such oflicas at the date of such
Dibentures.

At any time and from time to time after the exceation and de-
livery of this Indenture, the Company nuay deliver Dubentnres exsented
by the Company to the Trustee for authentication; and the Trustes shall
anthenticate and delfiver such Delxentures ax i this Tixlemture provided
and not otherwise,
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All Detentures shall be dated the date of their zuthentication.

No Debenture shail be entitled to any benefit under this Indenture
or be valid or obligatory for any purpose, uniess there zppears on such
Debenture 3 certificate of zuthentication substantiaily in the form pro-
vided for herein executed by the Trustee by manual signature, and such
certificate apoz any Debenture shall be conclusive evidence, and the only
evidencs, that such Debenture has been duly authenticated and delivered
hereunder. '

Section 304, Temporary Debentures.

Pending the preparation of definitive Debentures, the Company
may exsente, and upon Company Order the Trustee shall anthenticate
and deliver, temporary Dcbentures which are printed, lithographed,
typewritten, mimeographed or otherwise produced, in any denomina-
tion, substantially of the tenor of the definidve Debentures in lieu of
which they are issned and with such appropriate insertions, omissions,
substitutions and other variations as the officers executing such Deben-
tures may deternnune, as evidenced by their execution of such Deben-
tires,

If temporary Debentures arc issucd, the Company will cause de-
fnitive Debentures to be prepared witheut unreasonable deiay. After
the preparation of definitive Debentures, the temperary Debenturss
shal! be exchangeable for definitive Debentures wpon surrencer of the
temiporzry Debentures at the oftice or agency of the Company in a Place
of Payment, without charge to the Holder, Upon snrrender for can-
ceilation of any one or more temporary Debentures the Company shall
execute and the Trustee shail authenticate and deliver in exchange
therefor a like principal amount of definitive Debentures of authorized
denomrinations, Until so exclanged thw temparary Debentures shall in
all respects be entitled to the same benefits undar this Indenture as
definitive Delentures. .

Section 305 Registration, Trans{ er and Ex:hange..

The Company shall canse to be kept at the principal corporate
trst office of the Trustee a remister Cherein sometimes referred to as
the “Debenture Register”) in which, subject to such reasonabie
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feguintions a3 it may prescribe, the Company shall provide for the
registration of Debentures and of transfers of Debentures, The
Trustee is hereby appointed “Debenture Registrar” lor the purpose
of registering Debentures and transfers of Debentures as herein

Upon surrender for transfer of any Debenture at the office or
agency of the Company in a Place of Payment, the Company shall
excente, and the Trustee shall authentieats and deliver, in the name of
the designated transferee or transicress, one or more new Debentures
of any authorized denominations, af a fike aggregute principal amount.

At the option of the Holder, Debentures may be exchanged for
other Debentures of any authorized denominations, of a ke aggregate

. principal amount, upon surrender of the Debentures to be exchanged

at such office or agency. Whencver any Debertures are so sur-
rendered for exchange, the Company shall execute, and the Trustes
shall asthenticate and deliver, the Debentures which the Debenture-
hoider making (he exchangs is entitled to reccive.

All Debentures issued upon any transfer or exthange of Deben-
tures shall be the valid obligations of the Company, evidencing the same
debt, and entitled to the same benefts under this Indenture, as the
Debentures surrendered upon such transfer or exchange.

Every Debenture presented or surrendered for transfer or ex-
change shall {if so required by the Company or the Trustee) be duly
endorsed, or be accompanied by a written instrument of transfer in
form satisfactory to the Company and the Delenture Registrar duly
exeruted, by the Holder thercoi or his attorney duly authorized in
writing.

No service charge shafl be made for any tronsfer or exchange of
Debentures, but the Company may require payment of a sum suflicient
to cover any tax or other povernmenial charge that may be iinpesed in
connection with any transfer or exclhiange of Diebenmtures, other than
exchanges pursuant to Section 304 or $06 not involving any transfer.

The Company shail not be required (i) to issue, transfer eor
exchange any Debenture during a period bepinning at the opening of
business 13 days before the day of the mailing of a notice of redemption
of Debentures selected for redemption under Section 1104 and ending
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at the closz of business on the dzy of such mailing, or (i) to transfer
or exchange any Debemure so sclected for redemption in whale or in
pare, : '

Section 386. Mutilated, Destroved, Lost and Stolen Deben-

If (i} any mutilated Decbenture is surrendered to the Trustes,
or the Company and the Trustee reecive svidence to their satisfaction
of the destruction, loss or theft of any Debenture, and (ii) there is
delivered to the Company and the Trustee such security or indemnity
25 may be required by them to save each of them harmicss, then,
in the abscnce of notice to the Company or the Trustee that such
Debenture has been acquired by a bona fide purchaser, the Company
shall execate and uporn its request the Trustee shall authenticate and
deliver,.in exchange for or in licw of any such mutilated, destroyed,
lost or stolen Debenture, a new Debenture of fike tensr and prineipal
amount, bearing a number not contemporanecusly outstanding.

In case any such mutilated, destroved, lost or stolen Debenture
has becosne or is about to become due and payable, the Company in
its discration may, instead of issuing a new Debentvre, pay such
Debenture, -

Upon the issuance of any new Debenture under this Scction, the
Company may reguire the payment of a sum sufficient to cover any
tax or other governmental charge that may be impesed in relation
thercto and any cthier expenses {including the fees and expenses of
the Trustes) conmected therswith,

Every new Debenture issued pursuant to this Section in lica of
any destroved, lost or stelen Debenture shall constitnte 2o original
additional contractoal abilization of the Company, whether or not the
destroved, fost or stolen Debentuee shall be at any time enforceable
by anyone, and shall be entitled to all the benefits of this Indenture
equaily and proportionztcly with any and all ollier Debentures duiy
issued hercunder,

The provisions ef this Scetion are exclusive and slall preclude
(to the extent lawinl) all other rights and remedica with respeet to
the replacement or payment of wutilated, destroyed, lost or stolen
Debentures,
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Section 307, Payment of Interest; Interest Rights Pre.
served. _

- Interest on any Debenture which is payable, and is punchisily paid
or duly provided for, on any Interest Payment Date shall be paid to the
Person in whose name that Debenture {or one or more Predeesssor De-
bentures} is registered at the close of business on the Regular Record
Dats for such interest specified in Article Three. _ '

Any interest on any Debenture which is payable, but is not punc-
tually paid or duly provided for, on any Interest Payment Date (hercin
called “Defaudled Interest™) shail forthwith cease to be payabie to the
registered Helder on the relevant Regular Record Data by virtue of
having been such Holder; and such Defaulted Interest may be paid by

" the Company, at itg election in each case, as provided in Clawse (1) or

Clause (2) below:

(1) The Company may elect to make payment of any De-
faulted Interest lo the Dersons in whose nomes the Debentures
{or their respective Predetessor Debentures) are registersd at
tbe close of business on 2 Special Record Date for the payment
of such Defanited Interest, which shall be Axad in the foliowing
manner. The Company shall notify the Trustee In writing of the
amount of Defzauolted Tnterest proposed to be paid on each Deben-
ture and the date of the preposed payment, and at the same tinic the
Company shalil deposit with the Trustee an amount of money equal
to the aggregate amotint proposed to be paid in respect of such
Defanlted Intercst or shall make arrangements satisfactory to the

Trustee for such deposit prior to the date of the proposed payment,
much money when deposited 16 be held in trust for the benefit of the

Persons entitled to such Doelanlted Interest s in this Clinse
provided. Thereupon the Trustee shall Aix a Speeinl Record Date
for the payment of such Defanlted Interest which shall be not
mere than 13 nor kess than 1Q days prior to the date of the pro-
posed paymwent and not less than 10 Jays after the reecipt by the
Trustes of the metice uf the proposed payment, The Trustee shall
peomptly notify the Conmpuy of such Special Reeord Date and,
in the name and a1 the expense of the Company, shall chuse notice
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of the proposed payment of such Defaulted Interest and the Spe-.
cial Record Date therefor to be mailed, first class postage prenaid,
to each Debenturcholder at his address as it appears in the Deben-
ture Register, not less than 10 days prior to such Special Record
Date. The Trustes may, in its discretion, in the nome and at the
expense of the Company, cause a similar notice to be published
at least once in an Authorized Newspaper in cach Place of Fay-
ment, but such publication shail not be a condition precedent to
the establishinent of such Special Record Date, Notice of the pro-
posed payment of such Defaulted Interest and the Special Record
Date therefor hoving been muailed as aforesaid, such Defaulted
Interest shall be paid to the Persons in whose names the Deben-
tures (or their respective Predecessor Debentures) are registered
ot such Sperinl Record Date and shall no longer be payable pur-
suzant to the following Claase {2).

{2) The Company ray make payment of any Defanlted
Interest 1n any other lawfu! manner not inconsistent with the
requirements of any securities exchange on which the Debentures
may be listed, and uvpon such notice as may be required by such
exchange, if, after notice given by the Conmpany to the Trustee of
the propossd paymient pursuznt to this Clanse, such paymicnt shall
be deemed practicable by the Trustes,

Subject to the forenoing provisions of this Sectian, each Dehenture
delivered under this Indenture upon transfer of or in exchange for or in
liew of any other Debenture shall carry the rights to interest accrued
and unpaid, and {0 accruc, which wers carried by such other Debenture,

Section 308. Porsens Desmied Owners.

The Company, the Trustee and any agent of the Company or the
Trustee may treat the Derson in whose name any Delenture is reyis-
tered as the owner of such Debenture for the purpose of recciving pay-
mient of principat of (and premivm, if any), and (subject to Section
307) interest on, such Debenture and for all otber purpeses whatso-
ever, whether or not sucl Debentore be overdue, and neithier the Con-
pany, the Trustee nor any agent of the Cotpany or the Trustee shall
be affected Ly naotice to the contrary,
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Sectdon 109, Cancellation

All Debentures surrendered for payment, redemption, transfer,
exchange or conversion shall, if surrendered to any Person other than
the Trustee, be delivered to the Trustee and, if not already ezocelled,
shall be promptly mneelled by it. The Company may at any time deliver
to the Trustee for cancellation any Debentures previously authenticated
and deliversd hercunder which the Company may have acquired in any
manner whatsoever, and afl Debentures so delivered shail be promptly
cancelied by the Trustee, No Delentures shail be authentizated in lieu
of or in exchanme for any Dcebentures cancelied as provided in this
Section, except as expressly permitted by this Indenture, All caneelled
Debentures held by the Trustee- sh:ﬂt be dlspascd of a5 directed by a

-Company Order.

ARTICLT 400
Satisfaction and Dischorge

Section 401. Satisfaction and Discharge of Indenturs.

This Indenture shall cense to be of further effect {encept as to any
sarviving rights of conversion or transfer or exchange of Dehentures
herein expressly provided for), and the Trustes, on demznd of and at.
the expense of the Conpany, shall exerute proper instruments acknowl-
edping satisfaction and discharge of this Indenturs, wien

(1) either

{A) all Debentures theretoiore authenticated and de-
Bvered (other thar (1} Debentures which have heen destroyed,
lost or stolen and which have been repinesd or paid as provided
in Svetion 306, and (31) Debentures for whose payment moncy
has therernfore heen deposited in trust or segregated and held
in trust by the Company and thercafter repaid to the Company
er discharged front such trust, as proviled in Scclion J003)
have beest delivered to the Trustee cancelled or for cancella-

tion; or .
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(B) all such Debentures not therstofors deliversd to the

Trustes cancelled or for canceiiation

(i) have becoms Jue and pq:,rab!c, or

- () will become due ard payable at their Stated
Maturity within 1 year, or

{iii) are to be called for redemption within 1 year
under arrangements satisfactery to the Trustee for the
giving of noticz of redemption by the Trustee in the
name, and at the expense, of the Company, :

and the Company, in the cse of {3}, (5i) or {iii) above, has
deposited or mused to be deposited with the Trustes as trust
funds in trust for the purpose 30 amount sumcient to pay and
discharre the entire indebtedness on such Debenwures not
theretofore delivered o the Trustes cancelled or for cancel-
lation, for principal {:md premi:.un if any} and int:rtst to
“have become due and payable}, or to the ‘-'-mtd Maturity oz
Red:mpnon Date, as the case may be; e

{2) the Company has paid or causcd to be paid :lI other
sums payable hereunder by the Company; and

{3) the Company has delivered to thr.: Trustec an Orricers’
CexTIFICATE and an OPINION oF COUNSTL exch stating that ol
conditions preeedent herein provided for relating to the satisfac-
tion and discharge of this Indenture have been complied with.

Notwithstanding the satisfaction and discharge of this Tndenture, the
obiigations of the Company to the Trustee wuder Scetiva 607 shall
survive :

Section 402. Applicaticn of Trust Money.

All money deposited with the Trustee pursiant to Section 401
shall be held in trust andd applied hy u in accordance with the provisions
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of the Debenturss and this Indenture, to the payment, either directly
or threngh any Paying Agent {including the Company zcting' as its
ownt Paying Agent) as the Trustes may determine, to the Persons en-
titled thereto, of the prineipal {and premium, if any) and interest for
whose payment such moncy has been deposited with the Trustes; but
such money need not be segregated from other funds axcept 1o the ex-

tent required by law. - .. ;}.r
A

ARTICLE 500 (’J)rp _
Kemedies T_ r
. 1 . U'D'-{ v

S:ctin_n 501. Ewvents of Defanit

"Event of Defanit”, wherever used herein means any one of the \ a0
following events (whatever the reason for such Event of Defoglt and {7
wi:ether it shail be voluntary or involuntary or be efferted by operation o "
of law purssant to any judgment, decree or order of zny court or .‘)
any order, rule or reguiation of any adiministrative or governmental YR
body ) ; ?

(1) default in the payment of any interest upon any Deben-
ture when it becomes dee and payable, and continuance of such

defauit for a perivd of 30 days; or

(2) default in the payment of the principal of (or premium,
if any, on) any Dubenture at its Maturity; or

(3) defanlt in the performance, or breach, of any covenant™ *° |
or warranty of the Company in this lndenture (other than a cove-
nant or warraaty 3 default in whose performance or whose breach W g
is elsewhere in tlis Section specilicaily dealt with), and continu- 7
ance of such default or breach for a peeriad of 30 days after there [
has been given, by registered or certitied mail, to the Conpany by
the Trustee or to-the Company and the Trustee by the llolders of
at least 107 iy prindpal amount of the Owistanding Debentures,

‘._J. - Cw .\__ ‘_f\ -y ‘._Jn.‘--‘--l.
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2 writtan notice specifying such default or breach and requiring it

to be remedied and stating that such notice is a “Notice of Default”
hereunder; or

(4) the entry of a decres or order by a court having juris-
diction in the premises adjudging the Company a bankrupt or in-
solvent, or approving as properly filed a petition secking reorgani-
ztion, arrangement, adjustnient or composition of or in respert
of the Company under the Federal Bankruptcy Act or any other
applicable Federal or State law, or appainting & receiver, liquidatar,
assignes, trustes, sequestrator {or other similar official) of the
Company or of any substantial part of its property, or ordering
the winding up or liquidation of its affairs, and the continuance
of any such ducree or order uristayed amd in effect for a period of
60 consecutive days; or

(5) the institution by the Company of proczedings to be ad-
judiested a bankrupt or insclvent, o the consent by it to the insti-
tution of bankruptey er insclvency proceedings against it, or the
filing by it of a petition or answer or conscnt seeking reorganiza-
tinn or relief under the Federal Bankruptey Act or any other ap-
plicable Federal or State law, or the consent by it to the filing of any
such petition or to the appointment of 3 receiver, liquidater, as-
sigmee, trustee, sequestrator {or other similar official) of the Com-
pany or of any substantial part of its property, or the making by
it of an assignment for the bencfit of ¢raditors, or the admission
by it in writing of its inability to pay iis debts generally as they
become due, or the taking of corporste activn by the Company in
furtherance of any such action,

Section 502. Acceleration of Maturity; Rescission and An-

nulment.

1f an Event of Default oeenrs and 5s continuing, then and in every

such case the Trustee or the Ilolders of not less than 23% in pr‘ind[‘fnl
amount of the Debentures Outstanding may declare the princisal
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1 \ of all the Dchentures to be due and payable immediztsly, by a notice
2 in writing to the Company (and to the Trustce if given by Debenture-
3 Bolders), and upon any such declararion such principal shall become im-
4 mediateiy due and payable. _ .

L At sny time after such a detlzration of scceleration has been made
& and before a judgment or deeree for payment of the money due has been
7 obtained by the Trustee as hereinafter in this Article provided, the
8 Holders of a majority in principal amount of the Debentures Dut-
9  standing, by written notice to the Company and the Trustes, may reseind

10 and sanul such deciaration and its censequences if

- 11 " (1} the Company has paid or deposited with the Trustee a
12 suen sifheient to pay
- 13 (A) all overdue instalments of interest on all Deben-
14 tures,
15 {8) the principal of (and premium, if any, on) any
16 Debentures which have besome due otherwise than by such
17 declaration of acceleration and inierest thereon at the rate
13 borne by the Debentures, ‘
19 (C) tothe extent that payment of such interest i3 laswiul,
20 interest upon overdue instalments of interest at the rate borne
21 by the Debentures, and
22 (D} all sums paid or advanced by the Trustes hereunder
23 and the razsonable compensation, cxpenses, disbursements and
24-. - advances of the Trustee, its agents and counsel;
25 and
il (2) all Events of Default, other than the non-payment of the

27 .. principal of Debentures which have become due solely by such
28 accelerition, have been cured or waived as provided in Scetion 513.

20 Mo such rescission shall affect any subscquent defsult or impair any
a0 right consegquent thersom
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Section 503. Ceollaction of Ind:htcdn:ss and Suits fer En-
forcernent by Trustee. '
Te Company eovenants that 1f

) {1} default iz made in the payment of any instalment of
interest on any Debenture when such interest beromes due and
payable and such defzuit continues for a period of 30 days, or

(2) default is made in the payment of the princical of (or
premium, if any, on) any Dcbenture at the Matority thersof,

the Company will, upon demand of the Trustee, pay to it, for the
benefit of the Holders of such Debentures, the whole amount then dus
and payable on such Debentures for principad (and prouinm, i any)
and interest, with intcrest upon the overdue principal {and premivm, if
any) and, to the extent that payment of such interest shall e legaily
enforcezble, upon overdue instalments of interest, at the rate horne by
the Debentures; and, in addition theretn, such further amount as shall
be suificient to cover the onsis amil expenses aif enliection, hxchuling the
reasonabile compensation, expenses, disbutsements and advances of the
Trustee, its agents and counsel.

If the Cempany fails to pay such amcunt farthwith upen snch
demand. the Trusice, in its own name and as trustee of an express trust,
may institute a judicial proceeding for the collection of the sums so
due and unpaid, and may prosccute snch procecding to judgmment or
fimal derrce, and may enforce the sapwe amminst the Company or any
cther obliger upon the Debentures and collect the moneys adjudged
or deereed to be payable in the manner provided by law out of the prop-
erty of the Company or any other obliger upon the Debentures, where-
ever situated.

1§ an Event of Defanlt occurs and is continuing, the Trusice may
in its discretion proceed to prateet amd enforee its rights and e rights
of the Debenturchaolders by such appropriate judicial proceedings as the
Truslee shall deem most eflectin! to proteet awd enforce any such
rights, whetlier for the specific enforcement of any covenant or agree-
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ment in this Indenture or in aid of the axercise of any power grantsd
herein, or to enforee any other proper remedy.

Section 504, Trustes May File Proofs of Claim.

In tase of the pendency of any receivership, insolvency, liquida-
tion, bankruptcy, renrgunization, arrangement, a2djustment, composis
tion or sther judicial proceeding refative to the Company or any cther
gbligor upon the Debentures or the property of the Company or of
such other obligor or their creditors, the Trustee (irrespeciive of
whether the principal of the Debentures shall then be due and payable

_as therein expressed or by declaration or otherwise and irrespective of

whether the Trustee shall have made any demand on the Company
for the payment of overdue principal or interest} sholl be emtitled and
anpowersd, by intervention i such procesding or otherwise,

{i} to file and prove a claim for the whele amonnt of princinal
(and prenmum, if any) and interest pwing and unpaid in respect
of the Debentures and to fle such other papers or decuments as
may be necsssary or advisable in order to have the cizims of the
Trustee {inchuding any claim for the reasonable compensaticn,
expenses, disburscments and advanees of the Trustee, its agents
and ¢ounscl) and of the Debenturcholders allowed in such judicial

preceeding, and

{ii) to ¢cllest and receive any moneys or other proparty pay-

able or deliversble on any such claims and to distribute the same;

and any receiver, assignes, trustes, liquidator, sequestrator (or ather
similar official} in any such judicial proceeding is hercby authorized by

- “anch Debenturvhalder to miake such payments te the Trustee, and in -

the ovent Ut the Trustec shall consent to the making of such payments
directly to the Debenturchollers, to pay te the Trustee any amount due
to it for the rensonable compensation, expenscs, disbursements and
sdvances of the Trustee, its 2evnts and counsel, and any other amounts

due the Trustee vrler Section 607,
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Nothing herein contained shail be deemed to authorize the Trus-
tee to suthorize or consent to or accept or adept on behalf of any
Debenturcholder any plan of reormaniztion, arrangement, adjust-
ment or contpasition affecting the Debentures or the rights of any
Holder thereof, or to authorize the Trustce to vote in respect.of the
claim of any Debenturcholder in any such proceeding.

Section 505. Truster May Enfores Claims Without Pesses-
sion of Debentures.

All rights of artion and claims under this Indenture or the
Debentures may be prosecuted and enforzed by the Trustee without
the passcssion of any of the Debentures or the production thereof in
any procesding reiating therete, and any such procecding instimuted by
the Trustee shall be brought in its own name as trustes of an express
trust, and any recovery of judgment shall, afier provision for the pay-
ment of the reasonable comipensation, expenses, disburscmients and
advances of the Trustee, its apents and counsel, be for the ratsbie
benefit of the Holders of the Debentures in ruspect of which such
judgment has been recovered

Section 506. Application of Meney Collected.

Any meney collected by the Trustee pursuzant to this Article shall
be applied in the following order, at the datc or dates fxed by the
Trustes and, in case of thw distribution of suclh woney on account of
pringipal (or premium, if any)} or interest, npon presentation of the
Dicbentures and the notation thereon of the payment if only partially
paid and wpon surrcnder thereof if fully paid: .

Frast: To the payment of all amounts due the Trostee under
Section 607 ;

Secown: To the payment of the amounts then duc and unpaid
wpon the Duebentures for principal (and premiuiy, if any) and interest,
in respect of witich or for the benuiit of which such meney has been
collected, ratably, without preference or privrity of any kind, according
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to the amounts due and payable o such Debentures for prmn:pal
{and premium, if :my) and interest, respectively,

Section 507. Limitation en Suits.

No Holder of any Dcbenture shall have anv right to institute any
proceeding, judicial or otherwise, with respect to this Indenture, or for

- the appointment of a receiver or trustes, .or for iny other remedy

hu‘:undcr unlesg

{1} such Holder has previously given written notics to the
Trustee of a continuing Event of Default;

(2) the Holders of not less than 25% in principal amonnt
ef the Outstanding Debentures shall hove made written request
to the Trustee to institute proceedings in respect of such Event
of Defanit in its own name a8 Trostee hereunder;

(3] such Folder or Holders have offered to the Trustes
reasonable inderopity against the costs, expenses and habilitics
1o be incurred in compliance with such reguest; '

{4) the Trustes for £0 days aiter its 'etcipt ¢f such aotice,
request and offer of indemnity has failed to imstiture any such
proceeding: and .

{5} no direction inconsistent with such wriiten request has

been given 1o the Trustee during such 60 day period by the Holders
of a majority in principal amount of the Qutstanding Debentures;

- A

it being understood and intended that no one or mere Holders of
Debentures shail bave any right in any mamer whatever by virlne,
ef, or by availing of, any pravision of this Indenture to afiect, disturb
or prejudice Lhe rights of any other Holders of Debeintures, or ta obiain
or to scek to oblain priority or prefurctice over any other Holders or to
enforce any right under this Indediure, except in the manner herein
provided and for the egual and ratable benelit of ail the Hoiders of

Delbepiures,
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Secticn 308. Unconditional Right of Debentureholders to
Receive Principal, Premnium and Interest. : :

Notwithstznding any other provision in this Indenture, the Haider
of any Debenture shali have the right which is absolute and uncondi-
ional to reccive payment of the principal of {and premiuwnt, if iny)
and (subject to Section JO7) interest an such Debenture on the respec-
tive Stated Maturities expressed in such Debenture (or, in the case of
redemption, otz the Redemption Date} and to institute suit for the
enforcement of any such payment, and such right shall nat be impaired
without the consent of such Holder.

Section 509. Restoraticn of Rights and Remedies.

If the Trustes or any Debentureholder has instituted any pro-
cteding to enforce any right or remedy under this Indenture and such
procesding has been discontinued or abandoned for any reason, or has
been: determined adversely to the Trustes or to such Debenturehalder,
then and in every such case the Company, the Trustee and the Deben-
tureholders shall, subject to any determination in such proceeding, be
restored severally and respectively to their former pesitions hercunder,
ard thereaiter all rights and remedies of the Trustes and the Debenture-
holdars shall continue a5 though oo such procecding had becn instituted.

Segtion 510. Rights snd Remedies Cumnlative.

No right or romedy hercin conferred upon or reserved to the
*rustee or to the Debenturcholders is intended to be exclusive of any
othes right or remedy, and every right and remedy shall, to the extent
permitted by law, be cuniulative and in addition to every other right and
remedy given hereunder or now or hereafer existing at Liw or in equity
or otherwise. The assertion or employment of any right or remedy
hercmder, or otherwise, shall not prevent the concurrent assertion or
employment of any other apprepriste right or remedy.

Section 511. Delay or Omission Not Waiver,

Nao delsy or omission of the Trustee or of any Holder of any D
besturc to exercise any right or remedy aceruing upon any Event of
Default shall impair any such right or remedy or constitnre 3 waiver
of any suclh Event of Default or an acquicscence therein, Every right
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and remedy given by this Article or by law to the Trustes ¢r to the
Debenturcholders may be exercised from time to time, and a5 often
as may be desmned expedient, by the Trustzs or by the Debenturshoiders,

uthe:numnyb: -

S::tmn 512. Control by Debentureholders.

The Holders of a majority in principal amoant of the Qutstanding
Debentures shall have the right to direct the time, method and place

_of conducting any proceeding for any remedy available to the Trustes

or exercising any trusi or power conferred eon the Trustes, prowvided
that

{1) such d:rcc:mn shall net be in conflict with any role of
law or with this Indenture, and

(2) the Trustes may take any other action desmed proper by
the Trustee which is not inconsistent wizh such direction.

. Section §513. Waiver of Past Defavits,

The Holders of not lass than the required percentage in principal
ameount of the Quistanding Debentures specified in drticle Fiue nuy .

" on behalf of the Holders crf all the Debentures waive any past defanit

hersunder and its consequences, except 4 default

(1} in the payment of the principal of {or premium, if any)
or intcrest on any Dcebenture, or
(2) in respect of 2 covenant or provision hercof whith under

Article Ning canniot be miodificd or amended without the consent
of the Ilolder of each Custanding Debenture affected.

o Upon any such waiver, such default shall cease to exist, and any

"Event of Defanlt arising thercfrom shall be dewmed to have lxen

cured, for every pnrpose of this Indunture; but no suck waiver shall
extend to any subsequent or ur.hi:r default or impair any right conse-
quent theteon,
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1 Section 514, Undertaking for Costs.

All parties to this Indenture agree, and each Halder of any Le-
3  benture by his acceptanee thercof shall be deemed to have agreed, that
4 any court may in its discretion reguire, in any siit for the enforge-
5 ment of any right or remedy under this Indenture, or in any suit against
§ the Trustes for any action taken or omirted by jt as Truseee, the Aling
7 by any party litigant in such suit of an undertaking to pay the costs
2  of such suit, and that such court may in its diseretion assess reasonable
9  costs, including rensonable attorneys’ fees, apgainst any party litigant
10  in such suit, having due regard to the merits and good faith of the
1} claims or defenses made by such party litigant; but the provisions of
12  this Section shall not apply to any suit nsticuted by the Trustee, to any
13 st instituted by any Debantureholder, or group of Debentureholders,
14 holding in the appregate more than 10% in principal amount of the
1% Qutstanding Debentures, or to any suit institnted by any Debenture-
16  holder for the enforcement of the payment of the pringipal of (or
17  premium, if any) or intcrest on any Debenture on or after the respective
18 Stated Maturities expressed in such Debenturs {or, in the case of ra-
19 demption, oa or after the Redemption Date).

Z0 Secticn 515, Waiver of Stay or Extension Lawa
21 Tae Company covenants (to the extent that it moy Lawiully

Z2 do so) that it will nct at any time insist wpen, or piead, or Im any
23  manner whatsoever claim or take the benefit or advantage of, any
24  stay or extemsion law wherever enacted, now ar at any time bhere-
25  alter in force, which may affect the covenants or the perfprmance
26 of this Indenture; and the Company (to the extent that it may
27 lawfully do so) hereby expressly waives all benefit or advantage
28 of any such law, and covenants that it will not bLinder, delay or
29 impede the execution of any power hersin granted to the Trustes,
30 but will suffer and permit the execution of every such power as
31 though oo such Law Lad been eancied,
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ARTICLE 600
Tke Trastee

Section 601, Certain Duties and Responsibilitiea .
(2) Except during'thc continuance of an Event of Defanlt,

{13 the Trustee andertakes to perform such duties and only
such duties as are specifically set forth in this Indenture, and no
implied covenants or obligations shall be read into this Indeature
against the Trostee; and

{2) in the absencs of bad faith on its part, the Trustes may
conclusively rely, as to the truth of the statements and the cor-
rectness of the opinions expressed therein, upon certificates or -
opinions furnished to the Trustee and confonuing to the require-
ments of this Indenture; but in the case of any such certificates or
opinions which by any provision hereof are gpecifizally renuired
to be furnished to the Truster, the Trustee shall be onder ¢ duty
to examine the same to determine wihether or not they cotfonn to
the requiremcnts of this Indenture. '

{b} In case an Event of Default has occurred and 3s continuing;

the Trustee shall exercise such of the rights and powers vested in it
by this Indenturs, and use the same desres of care and skill in their
exercise, as 2 prudent man would exercize or use under the circum-
siances in the conduct of his own afTairs,

(¢) No provision of this Indenture shall be construed to rafieve

the Trustee from Hahility for its ewn acgligent sction, its cwh nep-
ligent fatlure to act, or its own wilful misconduct, creept that

{1} this Subscetion shall not be construed to Imit the effect
of Subsection (a) of this Section;

(2) the Trustee shail not Le liable for any error of hudp-
ment made in good faith by a Responsible Oflicer, wnless it aluail
be proved that the Trustes was negligent in ascertaining the per-
tinent facts; :
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(3) the Trustee shall not be lizhle with respect o any action
taken or omitted to be taken by it in good faith in zecordance with
the dircction of the Holders of a mumjonity in principal amcount
of the Outstanding Debentures relating to the time, methed and
place of conducting any proceeding for any remedy available to
the Trustee, or exercising any trust or power conferred upon the
Trustee, under this Indenture; and :

(4) no provision of this Indenture shall require the Trustee
to expend or risk its own funds or otherwise incur any financial
liability in the performance of any of its duties hersunder, or in
the exercize of any of its rights or powers, if it shail have reason-
able grounds for befieving that repayment of such funds or ade-
qnate indemnity against suich risk or lizbility is not reasomably
gssured 1o it.

{d)} Whesther or not therein expressly so provided, every provision
of this Indenture relating to the conduct or affecting the Hability of or
affording protection to the Trustes shall be subject to the provisions
of this Section.

Secton 802, Notice of Defaults.

Within 00 days after the cccurrence of 2ny defauit herennder,
the Trustee shall trapsmit by mail to all Debenturcholders, as their
names and addresses appear in the Debenturs Register, notice of such
defauit herepnder known to the Trustee, unfess such defaule shall
have been cured or waived; provided, howwzer, that, except in the Lase
of a defaglt iy the payment of the principal of (or premiium, if any) or
interest on any Debenture or in the payment of any sinking or pur-
thase fund instalment, the Trustee shall be protected in withholding
such notice if and so long as the oard of direvtors, the exccutive com-
mitter or a trust conmniltee of direciors and/or Responsible Qfficérs
of the Trustee iu guod faith determine that the withhulding of such
notice is in the intereses of the Debentirehohlers: and providud, further,
that in the case of any default of the character specified in Section
S01(3) no such nutice to Debenturcholders shall be given wntil at least
30 days after the occurrence thereof, For the purpose of this Section,
the term “default” means any event which is, or afler notice or lapse of
timie or both would become, an Event of Default,
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Section 603. Certain Rights of Trustee
Except as otherwise provided In Section 601

{a) the Trustes may rely and shall be profecicsd in acting or
refraining from acting upon any resolution, certificate, statenent, n-
struzment, opinion, report, nctice, request, direction, consent, arder, ko,
debenture or olher paper or doamient bulieved by it 10 be pemiine el
to have been signed or presented by the proper party or parties;

(b) any requast or direstion of the Company mentioncd hersin
shall be suffciently evidenced by a Company Request or Company Order
and any resolution of the Doard of Direclors may be sulliciently evi-
deniced by a Board Resolution;

{c) whencver in the administration of this Indenture the Trustee
shall desm it desirable that a marter be proved or establisld nior
tsking, sutfering or omitting any action lergunder, e Truslee (unleas
other evidence be hersin specifically preseribed) nmy, in the absenve uf
bad fzith on its part, rely upon an Qfficers’ Certificate; ’

(d) the Trusice may consult with counsel and the writlen advice
of such counsel or any Opinion of Counse! shall be full and eomplere
autherization and protection in respect of any action faken, sulfered or
omitted by it crsunder in goud faith and in reliance thereon;

{¢} the Trustee siuall be under no abligation to exercise any of the
rights or powers vested in it by this Indenture at the renuest or direes

" tion of any of the Dehentureholders pursuant te this [odenture, unless

such Debenturcholders shall fuve offered ta the Trustee reasomihle
secarity or indemnity agninst the costs, expenses ang liabilities which
might be ineurred by it In compliance with such request or direetion;

(£) the Trustee shall not be bound to make any investization
into Lie facts or matters stated in any resolution, certilicate, stateent,
instrumcnt, opinion, report, notics, reguest, direction, consent, order,
hond, debeniure or other paper ar ducument, but e Trustee, in its
discretion, may nutke such further inguiry or investipntion to such
{aces or matiers as it may see 6, and, i the Trustee shall determine to
make such further inquiry ve investigation, it shall be cutitled to examing
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the Jooks, records and premises of the Company, personally or by ageat
or attoroey; and : . .
{g} the Trustee may execute any of the trusts or powers heree

ander or perform any duties hereunder either directly or by or through

agents or attorneys and the Trustee shall not be responsible for any
misconduct or negligence on the part of any agent or attorney appointed
with due care by it hersunder,

Section £04, Not Responsible for Re:itals or Issuance of

- Debentures. .

The racitals contained herein and in the Debentures, except the
certificates of guthentication, shail be tzken as the statements of the
Company, and the Trustee assumes no respensibility for their correct-
ntess. ‘The Trustes makes no representations as to the validity or suffi-
tiency of this Indenture or of the Debentures. The Trustee shall not be
accountzble for the use or application by thz Company of Debentures
cr the proceeds thereof.

Section 605. May Hold Debentures.

The Trustee, any Paying Agent, Dedenture Registrar or amy
ather agent of the Company, in its indhvidual or any other ca-
pacity, may becoms the owner or pledgee of Debentures and, subject

sg Sections 008 aud 073, if operative, nzy otherwise deal with the
Company with the same rights it would have if it were not Trustes,

Paying Agent, Debenture Registrar or such oder ageot.

Section 606, Money Held in Trust.

Money held by the Trustee in truse Zerizeder need not be segre-
gated from other funds excent to the extent required by law, The Trus-
tee shall be under o fiabillty for interest o 20y Money received by if
hereunder exeept as otherwise agreed wish e Company,

Section 607. Compensation and Reimoursement,

The Company agrees _
(1) to pay to the Trustee from tim2 1 time reasomable com.
pezsation for all serviees rendured by & Zefeutider (which com-
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p:nsat*_Iﬁn shall not bz imited by any provision of law in resard
to the compensation of a trustee of dn express trust) ;

(2) except as otherwise expressly provided heroin, to reim-
burse the Trustes upon its request for ail reasonable expenses, dise
bursements and advanees ingurrad or made by the Trustee in
accordance with any provision of this Indenture (including the
reasonable compensation and the expenses and disbursements of
its agents and counsel), except any such expense, disbursement or
advance 33 may be attributable to its nepligencs or bad faith; and

{3} to indemnify the Trustee for, and to hold it harmless
against, any loss, Jability or expense incurred without negligence
or bad faith on its part, arising out of or in connection with the
acceptance or administration of this trust, including the costs and
expenses of defending itself against any elaim or lisbility in con-
nection with the exercise or perf{ormance of any of its powers or
duties herennder, ‘

All such payments and reimbursements shall be made with interest at
the rate of 65% per annum.

As security for the performance of the chiigations of the Company
under this Section the Trustee shall have a lien prier to the Debentures
upon all property and funds held or collecied by the Trustee as such,
except funds held in trust for the payment of srincipal of (and preminm,
if any) or interest on Debentures.

Sectien 608, Disqualifieation; ConSicting Interests,

This Section shall not be operative oy a part of this Indenture
watil thiy Indentnre is qualifiod wnder T1A, oud watil suech gualifica-
tion thiz Imdenture shall be coustrucd asz if this Section were nol eon-
taincd licrein. ,

fa} If the Trustee has or shall acqnire any conflicting interest,
as defined in this Scetion, it shall, within 90 days afier ascertain-
ing that it has such conllicting interest, either eliminate such conflicting
interest or resigm in the manner and with the effvet hereinafter speci-
fied in this Article
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~ (b} In the event that the Trustee shall fail to comply with the
provisions of Subscction (a) of this Scction the Trustee shall, within
10 days after the expiration of such 90-day peried, transmit by mail
to all Debenturcholders, a3 their namies and addresses appear in the
Debenture Register, notice of such failyre,

(¢) Far the purposes of this Section, the Trustes shall be deemed
to have a conflicting interest if

(1) the Trostas is trustes under another indenture ander
which any other securitics, or certificates of interest or par-
ticipation in any other securities, of the Company are out-
standing, unless such other indenture is a coilateral trust
indenture under which the only coifateral consists of Deben-
tures issued under this Indenture, provided that there skall
be excluded from the operation of this paragraph any inden-
ture or indentures under which other securitics, or ceriibcates
of intcrest or participalion in other securitics, of the Campany
are outstanding, if

(i} this Indenture and such other indenture or in.
dentures are wholly unsceured and such other indenture
or indentures are hercafter qualified under TLA, unless
the Commission shall have found and declared by order
pursuant to Seotion 302{b) or Section 307 (¢} of TIA
that differences exist between the provisions of this In-
denture and the provisions of sych other indenture or
indentures which are so likely to involve a material con.
flict of interest as to make it necessary in the publie
inlerest or for the protection of investors to disqualify
the Trustee from acting as such under this Indenware |
and such other indenture or indentures, or i

{ii) the Company shall have sustained the burden
of proving, on application to the Comnsissivn and after
opportunity for hearing thercon, that trusteeship under
this Toclenture and such other ficlonture or fndentures is
not 50 likely to involve a materinl conflict of interest as to
make it necessary in the public interest or for the protec-
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tion of investors to disqualify the Trustes {rom arting as
such uvnder one of such indentures;

{2) the Trustee or any of iis direclors or exsrutive
officers ix an obligor upon the Debentures or an underwriter
fnr the Company; .

(3) the Trustee directly or md:rm!y controls er is
directly or indirestly controlled by or is under direct or in-
direet commen control with the Company or an anderwriter
for the Company;

(4) the Trustee or any of its directors or exesmtive of-
ficers is a director, officer, partner, empicys=e, appoinies or
representative of the Company, or of an wnderwriter {other
than the Trustee itself) for the Company who is currently
engaged in the business of underwriting, except that (i) one
individisal may be 2 director or an executive officer, or both,
of the Trustes and 2 director or an executive oflicer, or both,
of the Company but may not be at the same time an exacutive
officer of both the Trostee and the Company: (if) if and so
long as the number of dirccters of the Trustee in office is more
than nine, one additional mdividual may be 2 director or an
execative officer, or both, of the Trustes and 2 dircetor of the
Company; and {iii) the Trustes may be desigmated by the
Company or by any underwriter for the Company to act in
the capacity of transfer agent, registrar, cusindian, paying
agent, fiscal agent. escrow agent, or «depositary, or in any
other similar capacity, or. subject to the provistons of para-
grapls (1) of this Snbsection, to act as trustes, whcther under
an indentarc or otherwise;

(5) 10%% or more of the voting sccuritivs of the Trustee
i beneficiily vwoed cither by the Cunpany or by any direc-
tor, pariner, or excentive ofiicer thereoi, or 2075 or miere of
such voting securitics is beneftcially ow ned, collectively, by any
two or more of such persons; or 107, or miore of the veting
securitics of the Trustee is Leneficially owned either by an
underwriter for the Company or by any director, pariner or
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exzcutive officer thereof, or is benefcially mvrc:i coilectively,
by any two or more such persons;

(6) the Trustee is the beneficial ovwner of, or halds as
¢ollateral secarity for an ohligation whick is in default (a4
bereinafter in this Subsection defined), (i) 5% or more of
the voting securities, or 109 or more of any other clasy of
secrity, of the Company not including the Debentures issued
under this Indenture and securities issued under any other
indenture under which the Trustee is aiso trustes, or (13} 10%
or more of any class of security of an underwriter for the
Company; :

{7) the Trustee is the beneficial owner of, or holds 28
collateral security for an obligntion which is in default (as
hberzinafter in this Subsection defined), 3% or more of the
‘voting securities of any person whe, to the knowledge of the
Trustee, ovma 10% or mors of the veting securities of, or
eontrais directly or indirectly or s under direct or indirect
common control with, the Company;

{8) the Trustec is the bencficial owner of, or holds as
eollateral sccurity for an oblimation which is in defanit (as
bereinafter in this Subsection dt:ﬂncd). 10%% or more of any
class of security of any person who, to the knowledge of the
Trustee, owns 207 or more of the voung securitics of the
Company; of

(5} the Trustee owns, on May 15 in any calendar year,
in the capacity of executor, administrator, testnmentary or
inter vivos trustee, puardinm, committce or conservator, or in
any other similar eapacity. an aggremnte of 2575 or more of
the voting securities, or of any class of security, of any
person, the heneficial awnership of a specified percontage of
which would have constituted a confliciing interest under
peragraphs (8}, (7) or (§) of this Subsection, ‘As to any
such sccuritics of which the Trustee acquired ownership
through becoming executor, administirator, or lestamentary
frustee of an estate which included them, the provisicns of the
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preceding sentence shall not apply, for & pericd of two years
from the date of such acqguisition, to the extent that such
securities included in such estate do not exceed 25% of such
volng scourities or 25% of any such class of security.
Promptly after May 15 in each calendar year, the Trustes
shall make a cheek of its holdings of such securities in any
of the above-mentioned capacities as of such May 15, If the
Comipany fails to make payment in fuil of the principal »f,
or the premium, if any, or interest on, any of the Debentures
when and as the same becomes due and payable, and such
failure continues for 30 days thereafter, the Trustes shall
make a prompt chezk ¢f its holdings of such securities in any
of the above-menticnted capacities as of the date of the sxpirs~
tion of such 30 day period, and after such date, notwith-
standing the foregoing provisions of this paragraph, all such
securities 5o held by the Trustes, with sole or joint control over
such securities vested in it, shail, but only 30 long as such
failure shall continue, be considercd as though beneficially
owned by the Trustee for the purposes of parsgraophs fé},
{7) and (8) of this Subseztion, 3

The specification of pevesntages in paragraphs (3} to (9)
inclusive, of this Subsection, shali not be construed as indicating
that the owanership of such pereentages of the securities of o person
15 or is not necessary or suflicient to constitute direct gr indirect
control for the purposes of peragraph {3) or [7) of this Sob-
section.

For the purposes of paragraphs {6), (7), {8) and (?) of this

Subscction only, (1) the terms “security” and “securitics” shall
. include only such securiiics as are generally known as corporate

securitics, but shall not incliude any note or other evidence of in-
debtedness issued to evidence an obiigation to repay moneys lent to
3 person by once or imeore banks, trust companics or banking firms,
or any certificate of intercst or participation in any such note or
evidence of indebledness; (i) an chiigation shall be decuied to be
“in defarit” when a defauht in payment of principal shall have con-
tinyed for JO days or mere and shall not have been cured; and
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{iti} the Trustee shall not be deemed to be the owmer or holder of
(A) any security which it holds as collaternl seeurity, as trustes or
otherwise, for an obligation which is net in defzult as defined in
clayse (ii} above, or (B) any securiry which it holds as collaterzl
secarity under this Indenture, irrespective of any defandt harenn-
der, or (L) any security which it holds as agent for collection, or
as custodian, escrow agent, or depositary, or in any similar repre-
sentative capacity.

(d) For the purposas of this Secien:

{1) The term “undcruviter” when nsed with reference
to the Conipany means every person who, within three years
prior to the time as of which the determinatien is mads,
hag purchased from the Company with 3 view to, or has
offered or soid for the Company in connettion with, the dis-
tribution of any security of the Company outstanding at such
tinie, or has participated or has had a direct or indirect par-
ticipation in any such undertaking, or has participated or has
had a participation in the direct or indirect underwriting of
any such undertaking, but such term shall mot iaclude a
person whaoee interest was limited to a commission from an
underwriter or desler not in excess of the uswal and customary
distributors’ or seliers’ commission.

= {2) The term “dirceior” means any director of 2 corpo-
ration, or any individua! performing similar functicns with
respect to any erganization whether incorporated or unincor-
porated.

(3) The term “porson” means an individual, 2 corpora-
tion, a partnership, an asseciation, a juint-stock company, a
trust, 2n unincorporated orpanization, or 3 governnwnt of po-
litical subdivision thereof, As used in this paragryph, the
term “trust” ehall include oniy 2 trust where the intcrest or in-
terests of the beneficiary or benefigiarics are evidenced by a2
security. '
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(4) The term "voting security” means any secority pres.
ently entitling the owncr or holder thereof ta vote in the direc-
tion or management of the affairs of 2 person, or any security
issued under or pursuant to any trust, agreement or arrange-
ment whereby a trustee or trustees or agent or agents for the
owner or holder of such security are presently entitled to vote
tn the direction or management of the affairs of 2 nerson.

(3) The term “"Company” means any chiigor upen the
Debentures.

(6) The term “executive officer” means the president,
every vice president, svery trust officer, the cashier, the secre-
tary, and the trexsurer of 3 corporation, and any individual
customarily performing similar functions with respect to any
erganization whether incorporated or unincorporated, dut
shall not include the chairman of the board of directors.

(e) The percentages of voting securities and other securities
specificd in this Section shall be ezleulated in accordines with the foi-

lowing provisions:

(1) A specified percentage of the voting securitics of
the Trustee, the Comoany or any other person refarred fo
in this Section (each of whom is referred to as o "person” in
this paragraph} means such amount of the outstanding vot-
ing securities of such person as entitles the hoider or boiders
thereof to ¢nst such specificd percantape of the aggropate
votes which the holders of zll the sutstanding voting sceuri-
ties of such person are entitled to east in the direction or
managenicnt of the aflairs of such person.

(2) A speeified percentage of a class of securities of a
persot micans such percentage of the aggregate amwount of
sccurities of the class outstanding,

(3) The term “amonnt”, when used in regard to sceuri
tes, menns the principal amount if relating to evidences of
indebteduess, the number of shares if relating to capital sharcs,
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and the number of units if relating to any other kind of
{4) The term “outstonding” means issued and not held
by or for the account of the issuer, The following securities
shall not be deemed outstanding within the meaning of this
definition; _ _
{i) securitics of an issuer held in a sinking fund
relating to securities of the issuer of the same class;
(ii) securities of an issuer keld in a sinking fund
relating to another class of sceurities of the isswer, i
the cbligation evidsnced by such other clzss of securities
is not in d:fau]t as to prineipal or intersst or otherwise;

(iti) securities pledged by the issuer thereof as
security for an oblipation of the issuer not 1o defauolt is
to principal or interest or otherwise; and

(iv) sccuritics held in cscrow if placed in escrow
by the issuer thereof;

provided, howeever, that any voting securities of an issuer
shall be deetmied outstanding if any person other than the
tssuer is entilled to exercise the voting rights thereof,

{3) A sccurity shall be deemed to be of the same class
s another security if both securitics confor upon the holder
or holders thereof substantially the szme rights and privileges;
previded, howwever, that, in the case of secured evidences of
indebtedness, ail of which are issued under a single indenture,
difTerences in the inferest rates or maturity dates of various
series thereof slall not be Jeemed safficient to constitule such
series diffarent elasses and provided, furtfier, thiat, in the case
of umsccured evidences of indeltodness, differences in the
intercst rates or matority duates thereof siall not be decined
suifficient to consiitute them scouritivs of dillerent classes,
whetlier or not they are Issued under a single indenture.
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_ Section £09. Corporate Trustee Required; Eligibility.
There shall at all times be 3 Trustes hereunder which sholl be 2

* corporation organized and doing busincss under the laws of the United

States of America or of any State, authorized under such laws to
&XECTISe COTrporate trust powers, having a combined capital and surplus
of at least 53,000,000, subject to supervision or examination by Federal
or State authority, and baving its princinal offics in the place specified
in Article Six. If such corporation publishes reports of condition at
least annually, pursuant to law or to the requirements of the aforesaid
supervising or examiming authority, then for the purpeses of this
Section, the combined capital and surplus of such corporation shall Le
desemed to be its combined wapital and surpius as sct forth in its most
recent report of condition so published. If at any time the Tiumstes
shall cease to be eligible in accordance with the provisions of this Sec-
tion, it shall resign immediately in the manner ond with the effect here-
inafter specified in this Articie. .

Section 610. Resignation and Remeoval; Appeointment of
Successor. )

{a) No rasimnation or removal of the Trustee and neo appointment
of 3 successor Trustes pursuant to this Article shall become effective
until the acceptance of appointment by the successor Trustee under
Section ¢il,

(b) The Trustee may resign at any time by piving written notice
thereof to the Company. If an instrument of acceprance by a sugcessor
Trustee shall not have bean delivered to the Trustee within 30 days after
the piving of such notice of resigmation, the resigning Trustce may
petition any court of competent jurisdiction for the appointmcut of
a successor Trustes, )

(¢} The Trustee may be reoved ot any time by Act of the
Holders of a majurity in principal ameunt of the Outstanding Deben-
tures, delivered to the Trustee and to the Cowpany.

{d) I at any time:

(1) the Trustee, after this Indenture shall have lween
qualified under TIA, stiall f2il to comply with Section 603(c)
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after written request therefnf by the Company of h:r any
Debenturcholder who has been a bona fde Holder of a Deben-
ture for at least 6 months, or -

(2) the Trustee shafl ecasce to be eligible under Section
609 and shall fail to resign after written request therefor by
the Company or by any such Debenturcholder, or

{3) the Trustee shall become incapable of acting or shail
be adjudged a bankrupt or insolvent or a receiver of the
Trustee or of its property shall be appointed or any public
officer shall take charpe or control of the Trustee or of its
property or affairs for the purpose of r:ha.b:htaf_un. conserva-
ticn or liguidation,

then, in any such case, (1) the Cnmp:my by 2 Board Rc:ulutinn may
remove the Trustes, or (11) subject to Scetion 514, any Debenturcholder
who has been a bona fide Holder of a Debenture for at least § months
may, on behalf of himself and all others similarly situated, perition any

court of competent jurisdiction for the rensoval l‘.‘lf the Trustes and the
appointment of a successor T rustee.

(e} If the Trustee shall resign, be removed or become incapable
of acting, or if a vacancy shall oceur in the office of Trustee for any
tause, the Company, by & Board Resolution, shall promptly spooint a
successor Trustse. Tf, within 1 year after such resigmation, removal
or incapability, or the octurrence of such vacancy, a successor Trustes
skall be appointed by Act of the Holders of a majority in principal
amount of the Qutstanding Debentures delivered to the Company and
the retiring Trustes, the successor Trustes so appomicd shall, forthwith
upon its acceptance of such appeintinent, become the sucgessor Trustes
and supersede the successor Trustee appointed Dy the Comipiny. 1§ no
suctessor Trustee shall have been so appointed by the Company or the
Debenturchoiders and accepted appointment in the manner hercinafter
provided, any Debenturcholder who has been a bona fide Holder of 2
Debenture for at least & months may, on behalf of himself and all
others zimilarly situated, petition any court of vompelent jurisdiction
for the appeintment of 3 successor Trustee.
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{f) The Company shall give notics of cach resignation and each
removal oi the Trustec and each appoiniment of a successor Trustes by

.- mailing written notice of such event by first-class mail, postage prepaid,

to the Holders of Delantures as their names and addresses appear in the
Debenture Register, Each notice shall include the name of the successor
Trustee and the address of its principal corporate trust office. .

Baction 611, Acceptance of Appointment by Successor.

Every successor Trustee appointed hereunder shall execate, ac-
knowledge and deliver to the Company and to the retiring Trustee an
instrument accepting such appointment, and thereupon the resignation
or removal of the retiring Trustee sho!l become efective and such
sucressor Trustee, without any further act, deed or conveyance, shall
become vested with ali the rights, powers, trusts and duties of the
retiring Trustee; but, on request of the Company or the suctessor
Trustes, such retiring Trustee shall, upon payment of its charges,
execute and deliver an instrunient transferring o such successer Trastze
all the rights, powers and trusts of the retiring Trustes, and shall duly
assign, transfcr and deliver to such successor Trustee all property and
money held by such retiring Trustee hereumder, subjest nevertieless
to its Dign, if any, provided for in Scetion 607, Upon request of any
such successor Trustes, the. Company sholl execute any and af
instruments for more fully and certainly vestingy in and confirming to
such successor Trustee all such riphts, powers and trusts.

Noe successor Trustee shall sceept its appointatent uniess at the
time of such acceptance such succcssor Trustee shall be qualificd and
eligible under this Article, to the exient cperative,

Section 612. Merger, Lonversion, Consolidation or Succes-
sion to Business, '

Any corporation into which the Tmstee may be merted or con-
verted ar with which it nmy De consolidated, or any corporation resuit-
ing from any merger, conversion or consolidation to which the Trustee
shall be a party, or any corporation succecding to all or substantially
all of the corporate trust business of the Trustee, shall be the suceessor
of the Trustee herenmiier, provided such corperation shail e otherwisc
qualified and eligille under this Article, to the extent operative, withont
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the execation or filing of any paper or any further act on the part of a0y
of the parties hereto. In @se any Debenrures shall kave been authenti--
cated, but not dclivered, by the Trustee then in coffice, any sucressor by
merger, conversion or consolidation to such authenticating Trustes may
adopt such authentication and deliver the Debertures so authenticared
with the same effect as if such successor Trustee had itself authenticated

surh Debentyres

Section 613, Preferential Collection of Cla:ms against
Compangy.

Tais Section shall not be operative ar a part of this Indenture until
this Indenture is qualificd under TIA, and watil such qualification thix
Indenture shall be constrycd as if this Scetion were not contained lerein.

- {a) Subject to Subsection (b) of this Section, if the Trustee shall
be or shall become a creditor, directly or indirectly, secured or unsm:l:r:d.,
of the Company within 4 menths prior to a default, as defined in
Subsection (c) of this Section, or subsequent to such g default, then,
unless and until such default shall be cured, the Trustes shall set apart
and hold in a special account for the benefit of the Trustee individually,
the Holders of the Debentures and the holders of cother indenture
securitics (as defincd in Subsection (¢} of this Section):

{1) an amoeunt egual to any and all reductions in the
amount due and owing upon any clim as such creditor in
respect of principal or intervst, effveted after the beginning
of such 4 months period and valid as against the Company and
its other creditors, except any such reduction resulting from
the receipt or disposition of any property described in pors-
greph (2} of this Subsection, or from the exercise of any

right of sct-ofT which the Truster could have exercised if a
petition in bankruptcy had been filed by or against Lh: Com-
pany upen the date of such default; and

(2) ail property received by the Trustee in respect of any
claim a5 such creditor, cither as security therefor, or in satis
faction or composition thercof, or atherwise, after the begin-

“ning of such 4 months period, or an ameunt equal to the
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proceeds of any such property, if disposed of, subject, low~

ever, to the rights, if any, of the Company aod its other cred-

itors in such property or such proceeds _ .
Nothing herein contained, however, shall affect the right of the Trustes

{A) toretain for its own account (i) payments made on
account of any such claim by any Person (other thgn the
Company) who is iiable thereen, and (it) the procseds of the
bona fide sale of any such claim by the Trustes to a third per-
son, and (111) distributions made in cash, seeuritiss or other
property in respect of claims Hled agminst the Company in
bankruptey or receivership or in proceedings for recrgan-
ization pursuant to the Federal Bankruptcy Act or appliczble
State law;

. {B) to'realize, for its own account, tpon any property
beld by it as security for any such clanm, if such property was
50 held prior to the beginning of such 4 monas period;

ok ek el St e ek ik
mm-&-lumnn\am\lmm L e

17 (C) to realize, for its own account, but only i the sxient
i3 of the claim hereinafier meationed, upon any property held by
e it a8 security for any such claim, if such olzim was crented
20 after the beginning of such 4 months peried and such prop-
2l erty was received as security therefor simultaneously with the
22 creation thereof, and if the Trustes shall sustain the burden of
23 proving that at the tinic such property was so received the
24 Trustee had ne reasonable cause to believe that a defauit as
25 defined in Subseeiion fe¢) of this Section would oecur within
26 4 months: or '

27 {D) to receive payment on any clahm referred to in parg-
23 graph (B) or (), nyminst the relense of any property held as
29 security for such claims as provided in paragraph (5} or (C),
30 as the ease may be, to the extent of the fair value of such
31 property, ' ’

32 For the purpases of paragraphs (3}, (C) and (D), property sul.-
33 stituted after the beginning of such 4 months period for property

34 beld as sceurity at the tine of such substitution shall, 1o the extent of



uat o pwd e b
D000 n bt R0 G\ 00 ™I O B G B

PRgLERBRYREYNNNY

£ £
Ch tny

Tie Tresiem, 313 -
=

the fair value of the property released, have the same stotus 25 the arop-
erty released, and, to the extent that any claim referred to in any of
such paragraphs is created in renewal of or in substitution ‘for or for
the purpose of repaying or refunding any pre-existing claim of the
Trustee as such creditor, such claim shail have the sae status as such
pre-excisting claim,

If the Trustee shail be required to account, the funds:nd property
keld in such special sccount and the proceeds thereof shail be appor-
tioned between the Trustes, the Debentureholders and the holders of
other indenture securities in such manper that the Trustes, the De.
bentursholders and the holdars of other indemtore securities realize; as

2 result of payments from such special account and payments of divi-

derds on clpims filed against the Company in bankruptey or rescives.
ship or in proceadings for reorganization pursiuant to tire Federa! Bank-
ropicy Act or applicable Stare Jaw, the same percentage of their respec-
tve claims, Agured before crediting to the claim of the Trustee aoy-
thing on account of the receipt by it from the Company of the funds
and property in such specin] account and before craditing to the respee-
tive claims of the Trustee and the Debentursholdars and the hoiders of
osther indenturs securitias dividends on coums filed against the Com-
pany in bankruptcy or reccivership or in procradings for reorganiza-
tion pursuant to the Federal Bankruptey Act or applicable State law,
but after crediting thereon receipts on aceount of the indebtedness rep-
resented by their respective claimis from a)l sources other than from
such dividends and from the funds and property so Lwld in such special
account. As uscd in this parapraph, with respect to any caim, the tarm
“dividends” shall include any distribution with respect to such claim,
i bankruptey or receivership or procecdings for reoryganization pur-
suant ‘o the Federal Bankruptey Act or applicable State Liw, whether
auch distribution is made in cash, sceurities, or other property, but
shall not include any such distribution with respect o the secured por-
tiom, if zny, of such ¢laimr Tl cownrt in which such bankruptcy, re-
ceivership or proceedings for regrganizatien is petding shall have
jurisdiction {i) to apportion between the Truster and the Debenture-
holders and the boiders of other indenture securities, in secordnnee
with the provisions of this paragraph, the funds and property held in
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such special acconnt 4nd proceeds thereof, or () in Tieu of such appor-
tionment, in whale or in part, to give to the provisions of this paragraph
due consideration in determining the fairness of the distributions to be
made to the Trustee and the Debentureholders and the holders of other
indenture securities with respect to their respetive cluims, in which
event it shail not be necsssary tq Liquidate or to appraise the value of
any scourities or other property held in such specia] actount or as
security for any such claim, or to mzke a specific alloestion of soch
distributions as between the secured and unsecured portions of such
claims, or otherwise to apply the provisions of this paragraph as a
mathematical formula.
Any Trustee which has resigned or been removed after the begin-

_ping of such 4 months period shall be subject to the provisions of

this Subsection as though such resignation or removal had not occurred.
If any Trustee has resigned or been removed pricr to the beginning of
such 4 mouths period, it shall be subject to the provisions of this Sub-
section if and only 1f the following conditions exist:
{i) the ressipt of property or reduction of ckim, which
would bave given rise to the cbligotion to scoount, if such
Truster bod contineed as Trustes, ccourned siter th: begin-
ning of such 4 months pericd; and

(ii} suck receipt of property or reduction of chim ce-
curred within 4 months after such resignation or removal,

{b) Thers shall be excluded from the ap:ratmn of Subsection (a)
of this Scetion a creditor relarionship arising from

(1) the ownership or acquisition of securities issued
under any indenturs, or any sccurity or securities having 3
maturity of one vear or more at the time of acquisition by
the Trustee;

(2) advances authorized by a receivership or bankruptey
court of competent jurisdiction, er by this Indenture, for the
purpose of prescrving any propesty which shall at any time
be subjert to the lien of this Trnddenture or of disclurging
tax liens or cther prior licns or emcumbrances thereon, i
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notice of such advances and of the circumstances surrounding
the making thereof is given to the Dcbenturcholders at the
time and in the manner previded in this Indenture;

(3) disbursements made in the grdinary course of busi-
gess in the capacity of trustes under an indenture, transfer
agent, registrar, custodian, paying agent, fiscal sgent or de-
positary, or other similar capacity; :

(4) an indebtedness cranted as a result of services ren-
dered or premises tented; or an indebtedness created as a
result of goods or securities sold in a cash transaction as
defined in Sudsection (¢) of this Section;

(5) the ownership of stock or of other securities of 2

‘gorporation ergunized under the provisions of Section 25(a)

of the Federal Reserve Act, as amcended, which is directly or
indirectly a ereditor of the Company; or

{6) the acquisition, ownership, acceptanes or negotiation
of any drafts, bills of exchange, acceptances or obligations
which f2i] within the glassification of seli-liquidating paper
as defined in Subsection (¢) of this Section

For the purposcs of this Section only:

1} The term "defanit”’ means any failure to make pay-
ment in full of the prineipal of or intersst on any of the
Dcbentures or upun the other indenturs securitics when and

~ as such principal or interest hecomes duc and payable,

(2) The term “other indenture securitics” means sect-
rities vpon which the Comipany is an obliger cutstanding
under any ather indenture (i} under which the Trustee is
also trustee, (11} which contains provisions substantially simis
lar to the provisions of this Seciion, and (iii) under which 2
default exists at the timie of the apportionnient of the funds
and property held in such special account,

(3} The term “cash transaction™ means any transaction
in which full payment for guods or securities sold is made
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within 7 days after delivery of the goods or securities in enr-
ey of in checks or other orders drawn upon banks or
bankers and payabie upon dernand L

{4) The tarm “self-liguidating paper’” means any drnft,
bill of exchange, acceptance or cbiipation which is made,
drawn, negotiated or incurrad by the Company for the purpose
of fnancing the purchase, processing, manufacturing, ship-
ment, storage or sale of goods, wares or merchandise and
which is secured by documents evidencing titie to, possession
of, or a licn wpon, the goods, wares or merchandise or the
receivables or proceeds arising from the sale of the goods,
wares or merchandise previeusly constittiting the sesurity,
provided the security is received by the Trustee simaitansously
with the creation of the ereditor refaticnship with the Com-
pany arising from the making, drawing, negotiating or meur-
ring of the draft, Lill of exchange, acceptance or cbhiigation.

{5} The term "Campmz " nieans any obliger upon tha
Debentures,

ARTICLE 700

Debentursholders’ Lists and Reports by Trustes
' and Company

This Article shafl not be operatize aa part of thix Tudenture until
thiy Tndenture is gualificd under T1A, ond until such qualificotion this
Indenture shall be construcd as if this Article seere not contained herein,

Section 791. Company to Furaish Trustee Names and Ad-
dresses of Debentureholders.
The Company will furnish or eansc to be furnished to the Trustes

(2) semi-annually, not more than 15 days afier cach Reqular
Record Date, a List, in such form as the Trustee nuy reasonably
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require, of the names and addresses of the Bolders of Debentures

a8 of such Regular Record Date, and -

. {h) at such other times 25 the Trustze may request in writ-

ing, within 20 days after the receipt by the Company of 2oy such

request, 2 list of similar form arnd content 23 of a date not more

than 15 days prior to the time such fist is furpished,
gzcluding from any such list names and addresses received by the
Trustes in its capacity as Debepture Registrar, : .

Section 702, Preservation of Information; Comriunications
to Debenturcholders. = - ]

{a) The Trustes sball preserve, in as current a form as is reason-
ably practicable, the names and addresses of Holders of Debentures
contained in the most recent list furnished 2o the Trustee as provided
in Seetion 707 and the names and addresses of Helders of Debentures
received by the Trustee in its capacity as Debenture Registrar. The
Trustee may destraoy any list furnishcd to it as provided in Section 701
upon receipt of 2 new list so furnished.

{b) If 2 or more Holders of Debentures (hereimafter referved to
33 "applicants”) apply in writing to the Trustee, and furnish to the
Trustee reasonable proof that each such applicant has owned 3 Deben-
ture for a period of at least 6 months preceding the date of such
application, and such application states that the applicants desire to
communicate with other Holders of Debentures with respect to their
+i=hts under this Indenture or under the Debentures and is accorpanied
by a copy of the form of proxy or other cemmunication which such
spplicants propose to transmit, then the Trustee shall, within 5 busingss
days after the receipt of such application, at its election, either

(1) afford such applicants access in the information pre-
served ot the time by the Trustee in accordance with Scetion
J02(a}, ar "

{ii) inform such applicznts as to the approximate oum-

ber of Hoiders of Debentures whose names and addresses
appent in the information preserved at the time by the Trustes
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- in accordance with Section 702(a}, and as to the approximate
cost of mailing to such Debentureholders the form of proxy or
cther communication, if any, specified in such applisation.

If the Trustee shall elect not to afford such applicants access to
such information, the Trustve shall, upon the written request of such
applicants, mail to each Debentureholder whose pame and zddress
appear in the information preserved. at the time by the Trustes in
accordance with Section 702(a), a copy of the form of proxy or other
eommunication which is specified in such request, wih rezsomable
promptness after 3 tender to the Trustee of the material to be mailed
snd of payment, or provision for the payment, of the reasomable
expenses of matling, unless within 3 days afier such tender, the Trustas
shall mail to such applicants and file with the Commission, tomether

- with a copy of the materizl to be mailed, a written statement tp the

effect that, in the opinion of the Trustee, such mailing would be contrary
to the best interests of the Holders of Debentures of would be in
violation of applicable law. Such written statement shall specify the
basis of such opimon. If the Commission, after opportunity for a
bezring npon the objections specified in the written statement so fled,
shail enter an order refusing to sustain any of such objections or if,
after the entry of an order sustaininy one or more of such obiections,
the Cormnmission shall find, after notice and opportunity for hearing,
that all the objettions so mrstained have been met and shall enter an
order so deciaring, the Trustce shall mail copies of suchh materizl to
all such Debenturcholders with reasonable oromptness afier the entry
of such order and the resewal of such tender: otherwise the Trustee
shail be relieved of any obiigation or duty to such applicants respecting
their application

(¢) Every Holder of Debentures, by recoiving and holding the
same, atrees with the Company and the Trustee that neither the Com-
pany nor the Truster shall be held accountable by reason of the dise
clasure of any such information as to the names and addresses of the
Holders of Debentures in aceordanee with Scoction 702(b), repardiess
of the souree frout which such information was derived, and that the



Dihantursbaldery’ Lits and Raporis, 103

-_.

Trustes shall not be held accomntsble by reason of mailing any material
pursuant to a request made under Section 702(b),

Section 703 iiepum ﬁy Trustee.

term “roporting date”, as used in this Section, means the
date specified in Arficle Sevem. Within 60 days after the reporting
date in each year, the Trustes shall transmit by mail to all Debenture-
holders, as their names and addrasses appear in the Debenture Register,
a brief report dated as of such reporting date with respect to:

(1) its digibility under Seetion 609 and its quaiifica-
tiens under Section 808, or in licu thereof, if to the best of
its kmowledge it has continued to be eligible and qualified
ander said Sections, 3 written stitement to such effect;

character and amount of any advanzes (and if
the Trustee elects so to state, Lhe circumstances surrounding
the making thereof) made Ly the Trustee (s such) which
remain unpaid on the date of such report, and for the reim-
dursement of which it claims or may claim a lien or charge,
prior to that of the Debentures, on any property or funds held
or collested By it as Trustee, exsopt that the Trustee shall not
be required (but may elect) to report such advances if such
advancas so remaining unpaid agoregate not more than 14 of
1% of the principal amount of the Delentures Qutstanding
on the date of such report;

{3) the amount, intercst rate and maturity date of all
other indebtedness owing by the Company (or by any other
obiigor on the Dehentures) to the Trustce in its individual
@pacity, on the dute of such report, with 2 brief deseriptiva
of any property held as collateral seeprity therefor, exespt an
indebtedness based upen a cruditor relativaship arising in any
manner described in Scction 613()(2), (3), (#) or (6);

{4) the property and funds, if any, phrsically in the
possession of the Trustee as such on the date of such report;
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(5) any additional issue of Delbentures which the Tru:-
tee has not previously reported; and

{6} any action taken by the Trustee in the performance
of its dutics hercunder which it has not previously reported
and which ia its opinicn materially affeces the Debentures,
except action in respect of a default, notice of which has been
or is to be withhcld by the Trustee in accordance with Sectios
602,

e Trustee shail transmit by mail to all Debentureholders,
as thei™maines and addresses appear in the Debenture Register, a brief

report with respect to the charaeter and amount of any advances (and

. if the Trustes clects so to state, the circumstances surrcunding the
- making thereof) made by the Trustee (as such) since the date of the

last report transmitted pursuant to Subscetion (a) of this Section (or if
no such report has yot been so transmitted, since the date of execution
of this instrument) for the reimbursement of which it claims or may
claim a lien or charge, prier to that of the Debentures, on property or
funds held or collected by it as Trustee, and which it has not previously
reported pursuant to this Subsection, sxcept that the Trustee shall ace
be required (but may elect) to report such advances if such advances
remaining unpaid at any tinte agrregate 10% or less of the principat
amount of the Debentures Cutstanding at such time, such repart to be
transmitted within PO days after such time.

{c) A copy of each such report shall. at the time of such trans-
mission to Dcbentureholders, be filed by the Trustee with each stock
exchange upon which the Debentures are listed, and also with the Come
mission. The Company will notily the Trustee when the Debentures

are listed on any stock exchange,

Section 704. Reports by Company.
The Company will
(1} filc with the Trustee, within 15 days after the Company

is required to file the same with the Commission, ¢opies of the
annual reports and of the information, documents and other
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1 reports {or copies of such portions of any of the forepoing as
2 the Commission may from time 2o time by rules and regulations
3 prescribe) which the Company may be required to fle with the
4 Commission pursuant to Section 13 or Section 15(d) of the
5 Securities Exchange Act of 1934; or, if the Company is not
.8 . .~required to fie information, docwments or reports perEInt o
7 either of said Sections, then it will file with the Trustee and the
8 Commission, in acrordanes with rules and regmiatisns preseribed
9 from time to time by the Commission, such of the supplementary
10 and periodic information, documcnts and reports which nay be
11 required pursuant to Section 13 of the Securities Exchange Act
12 of 1934 in respect of a security listed and registered on a National
13 Securities Exchanre a5 may be prescribed from time to time in
14 . such ruies and reguiations;
15 " (2) file with the Trustee and the Commission, in accordance
16 with rules and regulations prescribed from time to time by the-
17 Commission, such additional information, documents and reports
13 with respect to compiiance by the Company with the conditions
19 and covenants of this Indenture 2s may be required from ume
20 to time by such rules and reguiations; and
21 (3} transmit by mail to all Dcbenturehelders, as their
22 names and addresses appear in the Debenture Register, within
23 30 days after the filing thercof with the Trustee, suchk summaries
24 of any information, documents apd reports required to be filed
25 by the Company pursuant to paragraphs (1) and (2) of this
26 Section as may be required by ruies and regulations prescribed
sy from tinie to time by the Commission,
23 . ARTICLE 800
29 Consolidation, Merper, Conveyance, Transfer or Lease
30 Section 801. Company May Consolidate, etc., anly on Cer-

31 tain Terms.
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The Company shall not consolidate with or merge inio any other
curporation or comvey of tramsfer its properties and assets substan-
tially as an entirety to any Person, unless;

(1) the corporation formed by such consolidation or into
which the Company is merged or the Person which acquires by
conveyance or transfer the properties and ussets of the Company
substantially as an entirety shall be a corporation organized and
existing onder the laws of the United States of America or any
State or the District of Columbiz, and shall expressly assumc,
by an INDENTURE SUPPLEMENTAL HERETO, executed and delivered
to the Trustee, in form satisfactory to the Trustee, the due and
punctual payment of the principal of (and premium, if any) and
interest on all the Debentures and the performance of every cov-
enant of this Indenture on the part of the Comipany to be per-
formed aor observed;

(2) immediately after giving effcct to such transaction, ne
Event of Defaolt, and no event which, afier notice or Lapse of
time, or both, wonid become an Event of Defauit, shall have hnp-
eued and Le continuing; and i

(3} the Company has delivered to the Trustee an Orricens’
CERTIFICATE and an Orinion oF CounseL each stating that such
consalidation, merger, conveyance or transfer and such supple-
mental indenturs comply with this Article and that all gondi-
tinns precedent herein provided for :lmmg to such transaction
have been complicd with,

Section §02. Successor Corporation Substituted.

Upon any consolidation or merger, or any conveyance or transfer
ol the propertics and assets of the Company substantially ns an entircty
in aecordance with Section 801, the successor corporation formed by
sich ennsolidation or into which the Company is muerged or to which
sich conveyance or transicr is made shall suceeed to, and be substi-
tuted for, and may exercise every right and power of, the Company
uider this Indenture with the same offect as i such succestor corpo-
ration had been named as the Comipany herein; provided, howewer, that
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po anch conveyance or transfer shall have the effect of releasing the
Person named as the "Company” in the frst paragraph of this instru-
ment or any successor corporaticn which shall theretofore have become
such in the manner prescribed in this Article from its [Eability as cbligor
and maker oa any of the Debentures, ' : '

Section 803, Limitation on Lease of Properties as Entirety.
The Company shall not lease its properties and assets substantially

as an entirety ta any Person,

ARTICLE 900

. Sepplemental Indentures

Section 901. Supplemental Indentures Without Consent of
Prebenturcholders.

Without the consent of the Holders of any Debentures, the Com-
pany, when authorized by 2 Boarp REsoLuTiON, and the Trustes, at any
tine and from time to time, may enter into one or more indenturcs
supplemental hereto, in form satisfactory to the Trustas, for any of
the following purpases: )

(1) to evidence the succession of another corporation to the

Company, and the assumption by any such successor of the cove-

nants of the Company hercin and in the Debenturcs contained; or

(2) to add to the covenants of the Company, for the benefit
of the Holders of the Delxntures, or to surrender amy right or
power herein conferred npon the Company; or

(3) to cure any ambiguity. to correct or supnlement any pro-
vition herein which may be inconsistent with any other provision
fierein, or 10 make any otler provisions with respect to matters or
questions arising under this Indentnre which shall not be incon-
sistent with the provisions of this Indenture, provided such zction
shall tiot adversely affeet the interest of the Hoiders of the De-

bentures; or
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{4) to modify, eliminate or 3dd to the provisions of this
Indenture to such extent as shall be necessary to efect the nualificz-
Hon of this Indenture wnder TIA, or under any similar federal
statute hereafter enacted, and to add to this Indenture such other
provisions as may be expressly permitied by TIA, ercluding,
however, the provisions referred to in Section 316(a}(2) of TIA
as iny effect at the date as of which this instrument was execnted ar
any corresponding provision in any similar federal statute here-
after enacted, :

Section 802, Supplemental Indentures With Consent of
Debentureholders.

With the consent of the Holders of not less than 66245% in prin-
cipal amount of the Outstanding Debentures, by AcT of said Holders
delivered to the Company and the Trustes, the Comipany, when author-
ized by a Boakp ResoruTion, and the Trustee may enter into an in-
denture or indentures supplemental hereto for the purpose of adding
any provisions to or changing in any manmer or climinating any of the
provisions of this Indenture or of modifying in any manner the sights
of the Holders of the Debentures under this Indenture; provided, hum-
ever, that no such supplements) indenture shall, without the consent of
the Holder of each Outstanding Debenture affccied theredby,

(1) thange the Stated Maturity of the principal of, or any
instalment of interest on, any Duebenturs, or reducs the pringipal
amount thereof or the interest thereon or any vremium pavable
upon the redemption thereof, or chanpe any Place of Faynilent
where, or the coin or currency in which, any Debenture or the
interest thereon is payable, or impair the right to institute suit for
the enforcement of any smeh paviient en or afier the Stated
Maturity thereof (or, in the case of redemiption, on or after the

Redemption Date), or .
{2} reduce the percentage in principal amount of the Qui-

standing Debentures, the consent of whose Holders is required for
any such supplemental indenture, or the consent of whose Holders
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i3 required for any waiver {of compliance with certain provisions
of this Iodenture or certain defauits bereunder and their conse-
quences} provided for in this Indenture, or :

(3} modify any of the provisions of this Section or Section
JI3, except to increase any such percentage or to provide that cer-
tain other provisions of this Indenture cannot he madified or
waived without the enasent of the Holder of cach Debenture ai-
fected thereby., .

Tt shall not be necessary for any Act of Debenturtholders under
this Section to approve the particular form of any proposed supple-
mental indenture, bot it shall be sufficient if such Act shall approve
the substance thereof,

Section 503. Execution of Supplemental Indentures,

1n executing, or accepting the additional trusts created by, any sup-
plemental indenture permitted by this Article or Lhe mndifications
thereby of the trusts created by this Indenture, the Trustce shall be en-
titled to receive, and (subject to Scerion 601} shall be fully protected
in relying upon, an OriNIoN oF CounsEL stating that the exscution of
such suppiemental indenture is autherized or perniitted by this Inden-
ture. The Trustee may, but shall not (except to the extent required in
the case of a supplemental indenture entered into ynder Seetion $0I(4))
be obligated to, enter into any such supplemental indenture which af-
feets the Trustee’s own rights, dutics or immunities under this Indenture

or otharwise.

Section 904. Effect of Supplemental Indentures.

Upoa the exetution of any supplemental indenture under this
Agticle, this Indenture shall be modilied in accordance therewith, and
such supplermental indenture shall form 3 part of this Indentore for ail
purposes; and every lloller of Debentures theretofore or thereafter
authenticated and delivered hereunder shall be Lound thereby.
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Section 905, Conformity with Trust Indenturs Act

Every supplemental indenture executed pursuant to this Article
shall conform to the requirements of TIA as then in :ff:::t 1£ this
Indenture shall then be qualified nnder TIA.

Section 906. Reference in Dchemures to Supplemental In-
dentures. -

Debentures authenticated and delivered after the execution uf any
supplemental indenture pursuant to this Article may, and shall if re-
quired by the Trustee, bear a notation in form approved by the Trustes
a5 to any matter provided for in such supplemental indenture, If the

* Company shall 50 detcrmine, new Debentures so modified as to conform,

in the opinion of the Trustee and the Board of Directors, to any such
supplementa] indenture may be prapared and executed by the Company
and authenticated and delivered by the Trustee in exchange for Out-

standing Debentures.
ARTICLE 1000
Covenants

Section 1001. Payment of Principal, Preminm and Interest.

The Company will duly and punctuaily pay the principal of (and
preminm, if any) and interest on the Debenmres in accordanca with
the tarms of the Debantures and this Indenture.

Section 1002. Maintenance of Office or Agency.

. The Company will maintzin an office or agency in each Place of
Payment where Debentures amy be presented or surrendered for pay-
ment, wherg Debentures may be surrendered for transfer or exchange
and where notices and demands to or apon the Company in respect of
the Debentures and this Imdenture may be served. The Company will
give prompt written notice to the Trustee of the location, and of any
change in the location, of such office of agency, 1f at any time the Com-
pany shall fail to maintain such office or agency or shall fail to furnish
the Trustes with the address thereof, such presentalic.s, surrenders,
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rotices and demands may be made or served at the principal corporate
trust office of the Trustes, and the Company hereby anpoints the Trustes
its agent to rective all sucn presentations, surrenders, notices and

Section 1083, Maney for Debenture Payments to be Held
in Trust .

If the Company shall at any time act as its own Paying Agent,
it will, on or before cach due date of the principal of (and premium, if
any} or interest on, any of the Debentures, segregate ind hold in
trust for the benefit of the Persons entitled therete a sum sufficient
to pay the principal (and premium, if any) or interest se becoming due
until such sums shall be paid to such Persons or otherwise disposed of

. as herein provided, and will promptly notify the Trustee of its action
" or failure so to act.

Whenever the Company shali have one or more Paying Agents,
it will, prior to each due date of the principal of (and premium, if any)}
or interest on, any Decbentures, deposit with a Paying Agent a sum
sufficicnt to pay the principal (and premium, if any) or interest, 50
becoming due, such stm to be held in trust for the benchit of the Persons
enritled ta such principal, premium or interest, and (uniess such Paying
Agent is the Trustea) the Company will promptly notify the Trustee of
its action or failure s0 toack

The Company will czuse each Paying Agent other than the Trugtes
to execute and deliver to the Trustee an instrument in which such
Paying Agent shall agree with the Trustes, subject to the provisions
of this Section, that such Paying Agent will

(1} hold all sums held by it for the payment of principal of
(and premium, if any) or interest on Debentures in trust for the
benefit of the Persons entitled thercto until such sums shall be
paid to such Persons or otherwise disposed of as herein provided;

{(2) give the Trustee notice of any default by the Conipany
(or any other obligor upon the Dubuntures) in the making of any
such payment of principal (and premium, if any) or intercst; and
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{é] at any time during the contimuance of any such defzult,
upon the written request of the Trustee, forthwith pay to the
Trustee all sume 5o held in trust by such Paying Agent.

The Company may at any time, for the purpose of obtaining the

satisfaction and discharge of this Indenture or for any ather purpose,
pay, or by Company Order direct any Paying Agent to pay, to the
Trustee 2l sums heid in trust by the Company or such Paying Agent,
such sums to be held by the Trustce upon the same trusts as those upon
which such sums were held by the Company or such Paying Agent;
and, upon such payment by any Paying Agent to the Trustes, such
Paying Agent shall be released from all further liability with respect
to such money. '
" Any money deposited with the Trustes or any Paying Agent, or
then beld by the Company, in trust for the payment of the principal
of (and premium, if any) or interest on any Debenture and remaining
onclaimed for 6 years after such prineipal (and premiom, if any) or
interest has become due and payable shall be paid to the Cempany on
{ompany Request, or (if then held by the Company ) shall be discharged
from such trust; and the Holder of such Debenture shall thereafier, as
an unsceured senerzl creditor, look only to the Company for payment
thereof, and all lability of the Trustee or such Faying Ag=nt with
respect to such trust money, and all liability of the Company as trustes
thereof, shall thereupon cease: provided, howeemer, that the Trustee
or such Paying Agent, before being required to make any such repay-
ment, may at the expense of the Campany <ause to be published once,
in an Authorized Newspaper in cach Place of Payment, netice that such
mioncy romains unelimed and that, after a date specified therein, which
shall not be Jess thar 30 days from: the date of such publication, any
unclaimed balouce of such nwney then repaining will be repaid to
the Company. ;

Section 1004, Payment of Taxes and Other Claims.

The Company will pay or discharge or cause to be paid or dis-
charged, Lefore the same shall beesne delinquent, {17} all taxes, assess-
mnts and governniental charges levied or imposed wpon it or upon
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its income, profits or property, and (2) all flawful claims for iabar,
materials and supplies which, if unpaid mipht by law become 2 lien
upon its property; provided, hewever, that the Company shall not be
required to pay or discharge or cause to be paid or discharged any such
ta.x. assessment, charpe or claim whose a.rnount, applicability er validicy
13 being contested in good faith by appropriate procead.:ng:.

Section 1005. Maintepance of Properties.

The Company will cause all its properties used or vseful in the
conduct of its business to be maintained and kept in good condition,
repair and working crder and supplied with all necessary equipment
and will cause 1o be made aii necessary repairs, renewals, replacements,
betterments and improvements thereof, ail s in the judgment of the
Company may be necessary so that the business carried on in connee-
Hon therewith may be properly and advantagecusly conducted at all
times; provided, hotvever, that nothing in this Section shall prevent
the Company from discontinuing the operation and maintenance of
any of its properties if such discontinuance is, in the judgment of the
Company, desirable in the conduct of its business and not disadvantage-
ous in any material respect to the Debentureholders.

Section 1006, Statement as to Compliance,

The Company will deliver to the Trustee, within 120 days after the

the end of each fisea] year, a written statenient signed by the Fresident
or a Vice President and by the Treasurer, an Assistant Treasurer,

the Contrailler or an Assistant Controller of the Company, stating, as
to each signer thereof, that
(1) a review of the activities of the Company during such
year and of perforsnance under this Indenture has been nde under
his supervision and
(2) to the best of his knowledgye, based on suchi rev iew, the
Company has fulfilled all its ollierations umder this Indentare

throughout such year, or. if there has been 3 default i the fuliil-
ment of any such cbligion, specifying each sneh default known to

him and the natore and statusthersof.

>
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Section 1007. Corporate Existence.

Subject to Article 800, the Company will do or eause to be done
all things necessary to preserve and keep in full force and effeet its eor-
porate existerce, rights (charter and statutory) and franchises; pro-

' tided, however, that the Company shall got be required to preserve any

right or franchise if the Doard of Dircctors shall determine that the
preservation thercof is no longer desirabile in the conduct of the business

of the Company and that the loss thereof is not disadvantageous in any
material respect to the Debentureholders.

" ARTICLE 1100
Reézmptinn of Debenturss

Section 1101. Right of Redemption.

{The subject maticr indicated by the heading of this Scction ap-
pears in the Indenture. This Scction is mentioned in the Model Pro-
wsions werely to preserve o mumncrical seguence corresponding 1o Hhat
tu the Indenture.] '

Section 1102, Applicability of Article.

Redemption of Debentures at the electton of the Company or sther-
wise, as permitted or required by any provision of this Indenture, shall
be made in accordance widlt such provision and this Article,

Section 1103. Election to Redeemn: Notice to Trustee,

The clection of the Company to redeem any Debentures shall be
evidenced by a Board Resolution, In case of any redemption at the
eleetion of the Company of less than all of the Debentures, the Com-
pany shall, at least 43 days prior to the Redemprion Date fixed by the
Company (unless a shorter notiee shall he satistactory to the Trustee)
fotify the Trustee of such Redemption Date and of the principal amount
of Dchentures to be redeemed,



W0 Ot de b B e

Rasempllon, 1104, 1128
68

Section 1104, Selection by Trostee of Debenturss to be

Redeemed, '

If less than all the Debentures are to be redeemed, the particular
Debentures to be redezmed shall be selected not more than 60 days prior
to the Redemption Date by the Trustee, from the Qutstanding Deben-
tures not previously called for redemption, by such method as the Trus-
tee shall deem fair and appropriate and which may provide for the
selection for redemption of portions of the principal of Debentures of a
denomination larger than 51,000, The portions of the principal of De-
bentures 55 sciegted for partial redempticn shail be equal to $1,000 or
the smalilest authorized denominstion of the Debeaturcs, whichever is
greater, or 2 muitipie therent.

The Trustee shall promptly notify the Company in writing of the
Debentures sciceted for redemption and, in the case of any Dubenture

" selected for partial redemption, the principal amount thercof to be

redeenied.

For all purposes of this Indenture, unless the context otherwise
requircs, all provisions relating to the redemption of Debentures shall
relate, in the case of any Dcbenture redecmed or to be redecmed only
in part, to the portion of the principal of such Debenture which has
been or is to be redeemed.

Section 1105. Notice of Redemption, ‘

Notice of redemption shall be given by Rrst-class mail, postage
prepaid, mailed not less than 30 nar more than 60 days prior to the
Redemption Date, to cach Holder of Debentures to be redecmed, at his

address appearing it the Debenture Register.
All notices of redemption shall state:
{1} the Redemption Date,
(2) the Redemption Price,

(3) if less than all Qutstanding Dehentures are to be re-

deemed, the identification (and, in the case of partial redentption,
the respective priveipal amouuts} of the Debentures to be redeemed,
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{4} that on the Redemption Date the Redemption Price will
become due and payable upon each such Debenture, and that
interest thereon shall cease to accrue from and after said date, and

(3) the place whers such Debentures are to be surrendered
for payment of the Redemption Price, which shail be the office or
sgeacy of the Company in each Place of Payment.

Notice of redemption of Debentures to be redesmerd a3t the slecon
of the Company shall be given by the Company or, at the Company’s
request, by the Trustee in the name and at the expense of the Company.

. Section 1108, Depesit of Redemption Price.

Prior to any Redemption Date, the Company shall deposit with
the Trustee or with 2 Paying Axent (or, if the Company is acting as
its own Paying Agent, scgregate and hoid in trust as provided in
Section 2003) an amount of money suilicient to pay the Redemption
Price of all the Debentures which are to be redesrned on that date.

Section 1107. Debentures Payable on Redemption Date.

Notice of redemption having been given as aforesaid, the Deben-
tures so to be redeemed shall, on the Redemption Date, become due and
payable at the Redemption Price therein specificd and from and after
such date (uniess the Company shall default in the payment of the
Redemption Price) such Debentures shall cease to bear interest. Upon
surrender of such Debentures for rodemption in accordance with said
notice, such Dcbentures shall be paid by the Company at the Redemp-
tion Price, Instalments of interest whose Stated Alaturity is on or
prior to the Redemption Date shall be payable to the Ilokiers of such
Debentures registered as such on the relevant Record Dates according
to their terms and the provisions of Section 307,

1f any Debenture eatlvd for redemption shall not be so paid apon
surrender thereof for redemption, the principal (and premium, if any)
shall, until paid, bear interest from the Redemption Date at the rate
borne by the Debenture,
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S&tiun 1108, Dehentures Redeemed in Fart

Any Debenture which is to be redecmed only in part shafl be
surrendered at a Place of Payment (with, if the Company or the Trus-
tee so requires, due endorsement by, or 2 written instrument of transfer
in form satisfactory to the Company and the Truster duly executed by,
the Holder thercof or his attorney duly authorized in writing) and the
Company shall exccute and the Trustee shall authenticate and deliver
to the Holder of such Dcbenturc without service charge, a new Da-
benture ar Dcbentures, of any authorized denomination as requested
by such Holder in agoregate principal amount equal to and in exchange
for the unredeemcd portion of the principal of the Debenture se sur-
rendered.
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INTRODUCTION

The Modet Simplilicd Indentare {iext and acenmpanying noes}, which is
based on a form of indeniure originally peepared by Maorey W, Mol laniel, chief
fnance councel 10 Union Ciaride Copporaiien,” has been prejuared lor the
Secien’'s Commitice on Dovclopmems in Busines Finaucing by a drafiing
commitlee chaired by Edwarl L Fleischmun and coasisting of Marey W,
McDaniel, Franklin Ciixio, Edward Everce, | Kirkland Grant ainl Leonard
Sommer, This Muxdel has been reviewed and approved by the rommiuee, but
the submiantive positions takm in 1this Model da aot mecessarily represent the
views of individual members of the Committee. The Securitics and Exchange
Commiscion oilicially called aitencion o the simplified form in carty 1981, and
a number nf ixsuery hiave used variants of the simplilied farm prior (o pubiica-
tiot of thit Mladel! Commenis, criticisms and suppestions for revision of the
Model and it accompanying notes are welcams and shoubi! be direred 1o the
Committee on Develupments in Business Financing, whose chairman is john J.
McCann of New York City.

The materials prescnicd here consist of this introduction, the text of the
Model Simplified ladenture (cover paze, eresa-reference 1able, tulde of corienis
and indenture texi, ingeiher with farce, 1e%1 and nntices of assignmen/conver-
sion of the form of security which is an inegral part of 1he indenture ), and 2 sm
of explanatary Nuwes keyed to the individuai seriions of the 1exi. In the process
of preparatian of this Model, 1he drafiing comminire reviewed standurd forms of
indenture as well as carlier versinns of the simpliled fnm. anabvenl substantive
provisions against the American Bar Foundation mebe! indemares and oum-
mentaries referred to ot greawr length below, and vonsidered uuiividually a
weallh of connmenis arsd sugyestions submitied by members of the Camnminer on
Developments in Business Financing, by coensel s indenware irusess' throughs
the American Bankery Association's Corporate Securities Services Commiver
(with the unstinting assisianee of s chairman, Rober I Lawelan ol New York
City), and Ly many mher interested practivioners. The Muoes, which ariee
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fo S hleldaniel, A Sonpdfied fnfendoee, 15 Rev. B, Ry &71 [ L950).

2. Trunt Indieriure Art Keltuse Mo, WeiddS [ Lin, 8, 1220, 21 SEC Theket 1244,

L T lisd ipadumden vl funlhrwineg: Caontindd [ty Co, {Beog N 2P0 b Fln ol Goll Realy
Trupr (Ket. Mo, T35 Mwvnapuas Cwrrpeiae, boe (Reo Mo 750551 Tnoegraed Re-
sources, Tawe, E M e Mo 2-Toweks 0 AL R Earwens Sy 4 B N ST 01000 S hodal Conp (Reg
No. 2-T9200%; Mabwna! Malical Enerprines. Toe, {Reg Moo 2725805 Mo durp, (Ko Mo
MY, ey Caacp, (Kmg, M 274050, PFernbote s, Jow. [ Faemgs b Semnien e,
CReg. Mo, 2004 ) md Einien (Zaplvide Cowep, | e, Moo B T0S3 0D

A, Panuylor e skl e male of M vl W Swanss ol fodie P, Campaerll,
both aknavclrgrd uvissriirn im shis Bielil, wise silerod wany oMt e sugest oo sven though
they dipngree with seme of vt pebruaniine posd s eiluadio i this 5lubed.

1



M2 Thre Bivinee Lowver: Vil 38 Fetwruary 1981

p,rinltip:ally out of discussions within the deafting commines during 1hin proves,
are iniemiled s an ard g undersianding, andd e consideration of alieenatives, Ly
uterd af the Mewle! Simpdified Jndeniure.

For hr:hdf:r: uf the debr issued thereunder, the governing indenwure serves thr
same funttinny oy the rhaner and bylaws serve for ovrporige s hlrolidir,
While reservanions cuniiaoe 8 be expressed abwl 3 simplifed oe plab.
language form ol indeniure, there is evidenct of a desire Tor wider e easicr
campechension of ndenture peavisioas for ithe benelit of debchaolders, adiinis.
tering persannel of thr indesure 1rustees, directors and oflicers of corparnie
obligars,* and their respective counscl, It has, for cxample, been reeommiende
that eusiee’s counsel prepare an “English translavon™ of the narmal form of
indenture.” The Mude! Simplificd Indeniure is addremed 10 1hat desice, and ae
the same time o ihe profcssional challenge of reviewing, periodically, the
subsiaace and the language of respenses 16 pas: prohlems 1o be sure they remain
appropriate in present Croumitances

It has been more (har & decade since the Commitee oa Develupmenis in
Business Fipanving originated, and ihe American Bar Foundation developed
and published, (wo model debenure indemures and the lengihy and scholarly
tommeniaries on the provisions therzof which have since served as the stambared
against which other indenture forms are 16 be compared.” Each of the ALY
Model Indentures is a twosparnt indenture that secky (o segregaie acguiiiide
from nonnegutiable provisions. The Mode! Simplilied Indenture proceeds un
the differenn assumption that {except far provisions specificaily required Ty the
Trust Indeniure Act) nearly all portions of an indeniure are subjeal 10 aegsiiae
tion in varying dogrees, bui seeks o preseribe Lhe laaguage of freguremly
ncountered provisions in such a way as o achieve 2 conscnsus generally
acteplable 10 counsed arcustomed 10 analyeing indenieee 1erms from the paoines
of view of debiholders, corperaie borrowers, Fendling insiigsiens, pvednent
bankers and indeniure trustees. In the accompanying notex, the provisions oi the
Model Simplified Indenture are ofien explaingd with a comparison w thy ALY
Mode Indentures or with reference 10 relevant stock exchange fisiing regoire-
ments® or prevailing adininistrative practice,’ 3ad Lhere e akio bl e

5 Ser ABA Sor of Curp. Backing and Bul L., Corporate Birvetar’s Cundefad 10t
Law. 1587, 1602 1974Y -

& Schreiter il Wennl, Curval fndentiere Frunter Amaling the Expendiag Sope o
Law, 12121 Teunr & Esgiees 48, 54 { Jon, 19920

T Fv Amerwan Har Foundatees, Commictares an huleniuoes 191 fherenafier vk o
ARF Tiulenmurr Conniiien Larien |, Fhe Canmeent sy vulome wewclnle 1he el Lwlep s Jlueete
aiter riled 24 AR Muded Tndentures| a5 i Appemdiors B ol 0 e ABE bus s
putdizhed 3 muadel g bowu] inakemiure, revicweed on M [Boe, Law, 1917 | 0. Yar an
grocant of 1he AT fnlemiuet progect, we Kodvere, e Corpueade Lo Inadenfare Pinpead, a0
Law. 351 {19655 Gare, A HBermines Viear gf the Mok Corporate Dohoninre Ferbreepume
Proavnrmz, 31 Bus, Jaw, 675 { [00l0,

£ The published coyuronaents and Plivies of (e New Vork Sork Eashangr are lwed i
Company Manwl [beresalter ciued an WYSE (o, Morual] aml those of the Anerican Soak
Exchange are laund in i3 Sompuny Garde
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minders of aliernaiive approaches 1o the pamicylar sulijest maner, Funher,
since users of the Muxdel Sanplificd Indentore wall find that beband is novel
form lies quite sonservative sulsianee, iU is beped that individual deahismen wih
particular iascs er concerns will not be restrained {rom ahering or adding
peovisians (while bearing in mind the practical prablems of imleniure adminis-
tration™) and wiil find the Mudel adapradile wihat end.

The Mocl Simpdilicd lndeniure hus boen preyseced Tor an e of unsetured
convertible subordinated debie. For a “straigh™ stmior dela issur, o noncanvent-
ible subardinalcd issue, or a senine tanvertible itsoe, the user mus delee the
inapplicable aricte or anicles along with cruss-references elsewhicre in the tex
and the relevane muterial in the ferm of the security, {For @ serured issue, such
substantial additions would be required that the prospeviive user would proba-
bly be well advised 1w yan clsewhere.} Forms of finzncial covenanis are not
included; above all other provisions, financial covenants are the subject of
negotiation and of wiloring to the pardculars of the ebliger’s financind condition
and the historic and projecied results of s operations: bnoadilitieon to the ARF
[ndenture Commentaries,”" perhaps 1ie best sources for gxaminauon of such
covenanis are indentures of competiturs 10 the prospecive obligor and of
companics of eomparabie size engaged in similar activnes.

Peculiarly for a field of praciice that appears w0 have cdanged so Bule in
decades, there has revently been, and thers promises 1o cominue w be, a
surprising numbcr of develapments aAlTerting imdentures. The imroduction of
the simplified form of indenture, the widespread issuance of original isiue
distmunt and zero coupon ohliguions, the adoplion by the SELC of wemporary
rule 415 uneler the Securities Act of PP the adapiation of peovisions and
techntques from Furbond and other farcign debt markets, the enormons
increane in the amuang of debn sernrities placetd in secwrities depositories, e
rapid but shor-lived speend of “economic defeasance™ of nenanicipal delu,
and the growth of [uures trading i debl instruments, de o ronsilaey Lhe
wholg list of Tacvars that are quivkening the e of chanpe. i has po ven
frasible W respond 10 most of these Dartrs inothe Madel Sopbied Inelenare
{alihnugh the desirabalivy, fur examyde, of procading for seried bsaanees uniler
rule 415 "shelf crgisrming™ s clear ), That sk is snruseed wotle tngessany of
users, who (it 15 Delicvedd will Dok tlds Aokl adaptable e sherr dillvemg

purpascs.

9. For SEC Sel fmerpeeciocns under TLA setims e Y, i lumive wee SEC, Maml
Tru;n I|-|.|Ir1'|.1_u|-r Mad 1009 {Iﬂﬂﬂ'ﬁ {u1||m.|:|.ﬂ|.l|.'|1ﬂ|'|' |hrrr11|.1f|.rr rbed 2 BLELTA ’dﬁﬂ“.l“ -

10, For an eavellend Feferemr souid, v ranely a0d Laodag, Carporate Taog Ao ras
tion el B Linogeensent {3 mb 19T5)

11 Bl s Singrasn, $oe Phgfiang of Fawen dgevensniy. A Somaen s Diopeand, 28 Bus law.
PIGL, T142-62 { 1973} {ihe ALF sanple nwenans reting the imeresta of lwlera ),
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INDENTURE daterd a3 ol , between UINTVYERSAL
BUSINESS CORPORATION, a Delaware eorprration (“Coampany™), and
GREATER BANK AND TRUST COMPANY, a New Yurk carpuration
(" Trustee™).

Each pany agrees as [ollows far the benelin of the ather party and {or the
equal and rahic enefi of the Tolders of the Company™s % Convertible
Subodinaied $chenures Duz £ Beouritns'"):

ARTICLE 1

DEFINITIONS AND INCORPGRATION
BY REFERENCE

Section L.0L. Defimitfons,

“Affifiate™ means any person directly or indirectly contratling or contrslled by
or under direct or indirent commnon conurel with the Company,

“Ageru"” means any Regisirar, Paying Agem, Conversion Agtnl of o
regisirar.

“Board of ireciors™ means the Board of Directors of the Company or any
authorized committee of the Board.

“Company™ means the party named a1 such above until 3 wrcessor replaces
it and therealter means the suctessor.

“Defauir” means any event which is, er alter notice or passage of ime would
be, an Event of Delaul.

“iiolder" o “Securitvholder™ means a person in whose name a Security is
reginiered. -

“{ndenture’ means this Indcruure as amended from time 10 vime.

“"Officers' Certificate” means a certificae sgned by twa Ollicers, une of whom
miust be the President, the Treasurer or 2 Viee-President of the Company. Sce
Seerions 1204 and 1205,

YOpintan of Councel™ means a wrilteny sptuion Mrenr legat vounsel whe is
acceptable 1o e Trustee, The counsel may be an smpdivee of or cwnsed 1o the
Company or the Trusice. Se¢ Sections i 2.0H and 1205,

“arincipal of a debo security means the principai of the seruriy plus the
premium, il any, on the sevurity.

“EEC" means the Securitier and Exchanee Comnission,

“Securinier” mreans the Soouriies desribed aleve dssued under shis Inden-
ure.

“TIA" means the Trust Indentore Act of 1937 (15 US, Code §§ 7Taaae
TThbbb ) ar in et on the dite shown ahove,

riatee™ mcuns the pany naned us seeh abose watil o siwcessor replaces i
and (hereafier meams the sucvessor,

"Truse (ifieer™ mieans the Chaipan of the Tsed, the Presadent or any sher
officer or assistant officer of the Trustce assigned by the Truser w administer
ils Corporate lrust malters.
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Section 1.02. Other Definitions,

Ti"l Defined in Seclion |
ek raprtey Faite™ a.ly
“nenan Siock™ f0.0¢
“Conuersion Agemt™ 2.03
“Eustirehan™ [ W]
“Bein™ 11.02
“Event of Dofauil™ &.01
“Lepal Fobiday™ 12.07
“Officer™ 1210
"Paying Agead™ 2.03
“Quuted Price™ " {210
“Registrar™ 203
“Representatioe™ 11.02
“Senior S 11.02
“LL8. Governmeni Obligations™ 8.01

Section 1.03. Incorporetion by Refrrence of Truse [ndenture Act.
Whenever this Indroure refers o a provision of the TIA, 1he provision is
incerparaned by reference in and made 3 part of this Tndentere,

The lallowing T1A werms used in this Indenture have she fullowing mean-
i]'.l.g!: ' - W

“idintire wetanties™ means the Sceurities;

“efienture sernry fudder”™ means 3 Seruriyholder;

“iradeetinge to be aqtindified” means this hinlenure:

“edviture trastee' of “instilictfonal frindee” means the Truzise:
“adfigur” on the indenture securities means the Sompany.

All ether rerms used in this Indenure dias are defined Iy e TTA, defiped I
TIA referemt o anmber statuie or defined By SEG rule wiber the TLA have
the meanings assigoed oo them,

Section 1.04. Reles of Corstrucetion. Unioss the comiexy otherwise roe-
guires:

(1) a rerm bas ahe meaning assigned Lo il

(2Y an aceoumting term rs atherwine delined has the meaning assigacd
wr in in aerendaaee with geoceally aocepeed aeenuwntig peiciples;

(33 "ur™ s ook eacluxive;

£4) words in the singular awlude the piymd, and in the plural im'[u_l{r

the singubur and
(5} provisicns apply to succeive evenis and trasitione
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ARTICLE 2
- THE SECURITIES "

Section 2.01. Farm and Dating. The Sccuritics shall be subsiamially in
the form of Lxhilii A, which is part of thix ladentere. The Sevurities may have
palatiens, legenids o endorsements rerpuired] by Tiw, stk csalsnge rule or
usage. cavch Seeurity shall e dated the dae of s suthenticaiion,

Section 2.02. Execution and Authentication. Twe Officrs shall sigz the
Securities for the Comgany by manud or Gaesimile sigrature, The Company's
agal thall he reprinduced on the Secunitie

Il an Officer whaose signavure is on 3 Security no longer holds thar ofice at 1he
timme the Sccurity is authentcawed, the Security shall nevertheicss be valid.

A Security shall not be valid uniil authenuued by the manual signature of
the Trusiee. The signature shall be conclusive cvidenee that the Security has
been authernicaied under this Indeniuree. .

The Trusiee shall authenticate Securities fur original issue up 1o 1he aggre-
gawe princtpal amount stated in paragraph 4+ of Exhibin A g o waitien order
of the Company signed by wwo Officers, The nggregne prinvipal amaun of
Securiiies outsianding at any time may nel excerd that amount sxeepl as
provided in Seviion 2,07,

The Trustee may appoint an authenticating ageal acceplable to the Company
to awhemicne Securiics. A awhepicoume apent may awhennicie Serurinics
whenever the Truster may do so. Each referenee in this Indeniure to awthenti-
cation by the Trusiee tnclwbes authenvicatiun by sueh agent. An quthemicating
agemt has the same righis a3 an Agont 1o deal wih wie Company o an Alliliace,

Section 2.03. Registrer, Poying Agent and Canversion Agent. Tlc
Campany shall maintain ao allive ar ageney where Securiies inay e presended
lor regisiration of transivr or e exchange (“Registrr™), an office or agency
where Scvuricies maay be presened (or paymem (“Paying Agen™) and an oftiee
or agency where Sceuriies may be peesenced fur eonversion (“Conversion
Agent” ). The Registrar shall keep 3 pegisier of the Secariies and of their
transfer and exvhange. The Comnpany may aptuint sne of Awee co-regisrars,
ot ar more-addivienal paying agends and soc or mere addizicsal enmversion
agents. The wrm “Payirg Agem”™ imcluwsies aov addilbenal griving agent; e
term "“Conversim Agent” includes sy adedivionad conversion aeear. The Com- R
pany shall noify the Trusiee of the name dud aldress of any Agent o i party
o this Tclenture. I the Commpamy Tails 1e mainiin a Regburar, Paying Agent
or Conversion Sgem, the Trosier shail 2 us such.

Scction .04, Paving Apent to Hold Maney fn Trust, "The Comquny
shall require each Paying Agent wher than the Trusiee to agree i weiting tha
the Paying Agenn will bald in rust for the beactit of Sevunioghalders or the
Truatee all numey keld by the Paying Agewr For the paymens of prinvipal ur
interest on the Securiies, and will poily the Trosiee of any defaule by the
Company i oking any such psayent, White any such debuh continues, the
Trusice may require a Paying Agent o pay all maney held Ly ican the Trusier,
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The Company at any time may require a Paying Agent to pay all money held
by it to the Trusiee. Upon payment over 1o the Trusiee, the Paying Agen shall
have no further linbilivy for the money. IF the Company acts as Paying Ageni, it
shall segregate and held as 2 separate trust fund all money held by it as Paying
Agent

Section 2.05. Securiiyholder Lists. The Trusiee shail preserve in ay
current a form as is reasonably practivable the mast eeeent list avaifable to i1 of
the namex and addresses of Securityhulders. If the Trusier is nol the Regisirar,
the Compaay shail furmish 10 the Trusiee on or belore each imieres paymeni
daie and ar such other wmes as the Trusiec may request in wriling a list in sych
form and as of such dawe as the Trusiee may rﬂmnnbiy require of the names
and addresses of Securityholders.

Section 2.06. Transfer and Exchange. Where Securilies are presenied 1o
the Regisirar or 4 co-repistrar with a request 1e register weansier of 10 exchange
themn for an equal principal amount of Securities of mher denominaiions, (e
Regisirar shall regisier the transfer or make the exchange il its requiremenis for
such trantacions are met. To permit regisirations of transfer and exchanges, the
Trustee shall auhenticate Securities at the Regisirar's request. The Company
may charge a reasonable fee for any registration of transler or sxchange but nu
for any exchange pursuant o Setion 2,10, 3.06, 9.05 or 10.02

Section 2.07. Replacement Securiires. I 1he Holder ol o Security claimes
thar ihe Security has been lost, destroyed or wrongfully taken, the Compuny
shall issue and the Trustee shall cuthemicme a replacement Securiy il the
Trusice's requiremenis are met, Il required by the Truster ur the Company, an
indeminity bond must be sullicient in the udgment of boh 1 prosevt the
Company, the Trusies, any Agem or any auhgnticating wgent from any loss
which any of ihem may sulfer i 2 Securiy i3 replaced. "The Company min
charge for i1s expenses in replocing a Security,

Every replacement Serurity is an additional obiigution of 1the Company.

Section 2.08. Cuirtanding Securiiies. The Scruritiex owisanding a1 am
ime are al! lhe Securivies authentivaied by e Trustee excepr for e
cancelled by it, thuse delivered to it {or canertlaiion, and thuse described in tus
Sertion as nnl sutsianding,

Il & Sccurity is replired pursuant o Sevtion 2.07, {0 orazes o be oustanding
unless the Trostee recgiven proof sadsfiocory W ic thar the replaced Sevncie
held Ly o bona Tude puoscharser, :

Il Securitics are vonsidercd paid under Seciion 101, they cease 1o b o
standing ond inlerest on them veases 10 avrrae.

A Security docs pet vease w be ousanding because \he Company or .an
AfMiliate hathils the Security,

Section 2,09, Treasury Sreuritics, In determrining whether the Holder< ot
the required principal amoum of Sec urities Rave voncwrred oy dieoctio,
waiver or runsent, Securities wwaed by the Conpany or an Atlilkae shialh be
distegarded, except that [ur the purpuses of derermining whoher the Trusier
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shali be prolected in reiying on any such directinn, waiver or oonsent, only
Securities which the Trusiee knows are so owned shall be so disregurded,

Section 2.10. Temporary Securifies, Unul definitive Seeuritics nre ready
for delivery, the Compuny may prepare and the Trusiee <hall oulenticate
wemporary Securitics, Temporary Sceuritics shall be subsantially v the form of
definitive Securities bul may have variations that the Company considers
appropriate fer iemperary Securities. Without unrcasonable deliay, the Cum-
pany shall prepare and the Trustee shall authenticate definitive Securities in
exchange lor iemporary Securitics

Scetion .11, Canceflation. The Company at any lime may deliver Secari-
ties 10 the Trusiee lor canceilation. The Regisirar, Paying Agent and Conver-
sion Agent shall farward to the Trusize any Securities surrendered 1o them for
registration of transfcr, exchange, payment or coaversion. The Trusiee shajl
cancel ail Securitics surrendered for regisiration of wransfer, exchange, payment,
conversion or cancelluion and shall dispose of canceiled Securities as the
Company directs. The Company may not issue new Securities o replace
Securities that it has paid or delivered 10 the Truswee for caneellaiion or thaw any
Securityholder has convened pursuant o Article 10

Section 2.12. Defaulled Interest. I he Comvpany defaults in o pagment of
interext on the Securities, i thail pay the defaulicd imeren in any lawful
manner, [I may pay the defavled inerest, plus any imersst pavable on the
defaulicd interest, to the persons whoe are Securiylslders o o subhsequent
special record date. The Campany shail fiz the roeord date and prayment date.
At least 15 days belore the record dase, the Company shall aual o Securi-
tyhalders a notice that siates the record dale, pavmem date, and amount of
interest 1o be paid.

ARTICLE 3
REDEMPTION

Seciion 3.00, Motices to Trustee. If ilic Company wains o redecm
Securitics pursdant o parneraph 5 el the Sevurivies, it shall sonly vhe Trusier
of the redenyion date and the principai amount of Sccoriies e be redeemed. IF
the Company wants i retderm Sceurities pucsuant 18 paraeriph 7 of the
Serunitics, it shatl varify the Trostee ul the prigopal ptusn ol Secueiies w be
redeciued. Tl Company's nstive sbadl spedily the paragrpi of the Serurinies
purssang 1w whicl it winis e redeem Serurities.

IM the Conyany wanty w rodouce die principal amoane of Secorities o e
redecnied pursuant 1o paragraph 6 of 1he Securinies, it shall nmdy the Trusiee
af the amouni of 1he reduction and the Basis for it IF the Compuoy wants o
credit mpiinst any such redemptinn Securities i lkas por previoasty siclivered 10
the Trusiee for cancelimion, it shall deliver te Secartties with Live notice,

The Cumpany shall give cach antice provided fur in this Seciumn an least 50
days befure the rederuption date,
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Scction 3.02. Scfection of Securitics to be Redeemed. 11 lew than all the
Securities are 10 be redeemed, the Trusiee shall select the Scvurities to e
redeemed pro rata or by la. The Trusier shalf mike the vefevtinn net more thin
T3 duys befare the redempiion date from Securitics outstuding ma proviously
@llcd for redempainn, The Trusice may select for rediempiion pontions of 1w
principal of Seruriiies that hive dennminations larger than $10MK. Securitim
and portians af them it seieals shail be in amaunss of $1H00 or whole multipies
of $1000. Provisions of this Indeniure that apply w0 Seccurities called for
redeinpiion alsn apply 1o pertions of Securities called for redemprion.

Section 3.03. Notice of Redempiton. Al least 30 doys bui nest more than
60 days belore a redemption daie, the Company shall mail 3 nace of redemp-
tion o each Holder whose Secunties are 10 be redeemed.

The notice shail idenily the Securitics 1o be redeemed and shall siae:

{1} the redempiinn date;

{2) the redempuinn price;

(1) 1he onversion price;

(4} the ramw and address of the Paying Agent and Conversion Agenl;

{5} thai Serurities called for redempiion may be converied at any time
belore the close of business un the redempuion date;

f4) that Tlulders who wanl to converl Secrurnitics must salis{y the requice-
menis in paragraph 9 of the Seturitics:

{7) that Sceurities milled foe erdemplion must be surrendered to Lhe
Paying Aecri 1o oollect the redemption price; and

{&) 1thar ineerest on Securities called for redemption coases 1o acerue on ek
afiet the redemption date,

At the Company™s request, the Trusiee shall give the notice of redemptiiom in
the Campany's nanie andd it its expensc,

Scction 3.04. Effect of Notice of Redemption. Once nodice of redemynison
is mailod, Securivies called for redempiion beenme due and payable om the
redenapiian dae o the redemptum price,

Scction 3.05. Deposit of Redemipiian Prive. Un or belure the redempaivn
date, thee Compinay shadl depusit wiile e Paying Sgent money anlbicient s
the redetngrn prive of amd acrued naerest on all Secucinigs o be eedeemed oo
that date. The Paving Awent skhall cetarn wothe Compoany any moncy ne
required for that puarpise bectuse of coversian of Seourinies.

Scciion 3.06. Secearitics Bedecmed in Part, Upen sueresder af a Seouman
that is redeemed in pan. the Teasee shall inghendieiie for e Tlodder aome
Serurity equal i principal amawnt 1o e unredecried porion sf e Sevaris
rurrendered.
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ARTICLE 4
COVENANTS

Sectinn 4.01, Payment of Securities. Thie Company <hall pay 1he prinei-
pal of anel imerest onabe Sevuritics wn the dades and i e asuinier proeided in
the Jecuritics. Priovipal and interest shull e vansibered osd outhe dore due il
the Puying Agent hoitls on that date maney sufficient 1o pay all principal and
interes then due

The Company shall pay interest on everdue principal 2t the rate bome by the
Securinies; I shall pay mterest on overduc installments of inderest g the same
rate to the extem [awlul,

Section 4.02. SEC Reports. The Company shall Nle with the Trustee
within 15 days afier i Dles them with the SEC copies of the annual eeports and
of the infermacian, documents, and other ropwrts (ur cogues of surh portions of
any ol the furegning as the SEC may by rules and regulitions prescribe ) which
the Company is requircg in (ile with the SEC pursuant ta Seotion 13 ar 15(d)
of the Scvurities Exclunge Act of 1934, The Company alse shall vumply with
the nther prwisions of 'TEA § 3t4{a).

Seciion 4.03. Compliance Certificate. The Compiny shall dieliver 10 the
Trusice within 120 days after the end of each fiscal vear of Lhe Gompany an
Officers’ Certificate siaring whether or not the signees know of any Defluul tha
oceurred during 1he fiseai vear. [F they da, the cenilieare shatl desoribe 1he
Diefault and its stias, The ceruificaie need not comply with Seciion 12.05. See
Sectian 12.10. )

ARTICLE 5
SUCCESSORS

Section 5.01. When Compeny May Merge, ric. The Ciunprny shall nat
consalidine or mergr intw, ar transfer or Jeuse ol ur suisbiuatiaily sl of 4y assels
18, Ny person unbess:

(LY ehe persan i A corpeeracion;

£27 the poerumt assurties by seppdemencad indentaee wll e viliganians of
the Compuany sanber 1he Securivies smd this Tndemiore, vxevpe dhat o need
aet wsstonae the oldagaimeis of Lhe Camapomy s o comversion ol Seearives if
pursiant v Section 10015 the Comapaany ar anuther persan enders inio o
waprplemientd idenonee obligacing i s deliver aeuriies, cashoor other
2560TE WP ceersin of Secneiess il

{2} inmedanely afer the trangtion oo Dedaalt exies.

The surviving, iransderce or lessee corperaden shadl e the successor Com-
pany, but the predevesser Comyrony faohe vase of woeanster or lease shall not e
teleased Mrom the obligawion e pay she principal of wnl Inerest on he Saouni-
lies.
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ARTICLE &
DEFAULTS AND REMEDIES
Seciion 6.01. Events of Default. An “Evenr of [2efanit™ serur il

(1} the Company defaulis in the payment of intenest anany Seeurity
when the same bevimes due and payabie snd the Definle continues far a
peried of M0 days;

{2} the Company defaulis in the payment of the principal of any
Security when the same beeomes due and payable av manurity, upon
redempiion or mherwise; '

{3) 1he Company fails 1o comply with any of itz other agreements in the
Securitics or this Indenture and the Dcfault continues fur the perind and
afier the notice sperifivd beiow; :

{4} the Company pursunnt ta or within the meaning of any Bankrupuy
Law:

{A) commences a valuriary caze,

(B) consents to the entry of an order for reliel agains it in
invaluniary cosc,

{C} conserus 10 1he appoiniment of a Cusiselicn of i or for all o
substantiaily ol of s property, or

{ D) makes 3 general assigament [or the benetly of us ereditors; or

{57 a count of compeient jurisdictivn eners an order or devree under am

Bankrupuy Law thau
(A} s Tor roliel against the Cinmpirny in aw mvaluntary mse,
(B agpunmis Cusiendiomn of the Cump:lm‘ oy Jor Al er sabetans
tially all of its property, ar
{C} orders the Houidation of the Company, )
and the vrder or devree rernaing wsiaved and inoeTove for G0 lays,

The term " Bankroptey Law™ means e Lt US. Code or any similar Federad
or Seue Lw far the rebiel of debnors, The wermy “COustielian™ meins any reeeie
trusier, assiener, lgsiditer o sinnlae siliou] under am Foankruapaeey 1w,

A TreCaudt under iwse {23 i po 2o Evene of Detaake amil e Prusee o
the Hollers of w least 25% im principal amwiel of e Sevurities ponie the
Conyprnty of 1he Delinb and 1be Compuany does tu vaie die DeLiult wirbin i
aays after veveipd of the wotive, The e mist specils the PGl deiaemi
that Ut e setiediond aml siare tag the petive 150 " Nadee of Pelaah”

Seciion 6.02, Acceforgtivn, 1 an Faent ol Dielandi cavars sk s momn
ing, the Trusice by nudee o the Company. or the Hobbers of at least 2570
principal anwunt of the Sevurities by notiee o e Conpany NTTY I P ETE T
may declare the principt of and avcrued Bmerest e all ihe Merupities o e oy
and payable. LUpon such divlkasgion die priveipal amb mterest shail L slue il
payalile immediaely, The Llolders of & majority i pueincipal anonnit ol 1l
Serurities Dy nnticr s the Trostee may rescind an aceelevnion sl By cope
guenres il the rescission woukl won conlling with any judginent oe devree a1t
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all existing Fvents of DeTaols have been curcd or waived exeep nenpayment of
principad or intepest that has Jwevnme due sifely Dowiuye of the aceeleraton,

Section G.03. Other Romaeefies. 1M an Lvent of Defuuil necurs and s
continming, thre Troser oy puesue any available remedy to coileey the payment
o prineil or imerst on e Sevoniies or i oenforee the perfaraugee of any
pravision of the Sivurities ar this Indenture,

The Trusier may aintain a peoceeding even il il does et possess any of the
Securities or dacs nol produce any of them in the pruceoding, A delay or
omission by 1he Trusice or any Sevarityholder in exercising any right or cemedy
accruing upon an Event of Defiull shall not impair the night or remedy or
constitute 3 waiver af or acquicreence in the Event of Default. All remedicy are
tumuiative to the extent permined by law,

Section 6.04. Waiver of Past Deforlts. The Holders of 2 maprity in
prncipal amount of the Sceurities by nolice to the Trusier may waive an
existing Defoull and s ennscquenres cxcept a Default in the payment of the
prircipal of or iowerest oo any Security or a Defoul under Article 10,

Section 6.05. Centrof by Majarity. The Hoiders of a majorny in principal
amourl of the Sevurities may direet the tinee, moihod and plice of conducung
any proceeding Far any remedy available s 1he Trusice or exercising any trun
or power conferred on il lowcever, the Trusiee may refuse o fullow any
direciion thal conflirts with law ar this Indenure, is unduly prejudical 1o the
rights ol other Securityholders, or would invalve the Trustee n personad
liabidivy. '

Section §.06. Limitation on Suits. A Serurityholder may pursur a remedy
wilh respert to this Dndemiore or the Securives only il

{13 the Hplder gives w the Trusiee wnive of 2 contnuing Event of

Diefaull;

(27 the Volders of ar lense 25% in principal amoumt of the Securitiex
matke 2 request to e Trusiee o pursae the remedy;

{3} soch Dobier or Holders affer o the Trustee indemnily satisfacwey
tw the Trustee agains aov ioss, iabaliy or expense;

E4) e Truseer lows s vnply winh the request within 50 days aber
receip of the request Lo the wiler of indemuny; and

(5] during sucl Gleday yserivd e Flobders of & nejonity s prinripat
amuutat of the Securiivs b oot gve the Vrustee a0 dicerdon inconsisient
willr the reguess,

A Sevvrbvhehler may e o this Tnelemaee oo prejudice e michla of anuoiher
Securityhedder ue 1o obiaiz a1 peeference or priseey over inedher Secarityhedider

Section G.07. Rights of Holders to Reeripe Payment, Novwithstinding
any other prowisian of ilis Indenwire, the right of soy Holder of 2 Secemmy w
receive paymnent of principal and jmierest on the Secuvdiy, onoor alter he
reapective due ditey expiressed i the Secarity, or w bring suit for the fonce-
ment ufl apy swh payment on oor afer weh respective daes, shall not e
impaired ar atfertest without the onsend of the Tlolder.
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Netwithstanding any sther provision of this Indeniore, the right of any
Folder of o Sevurity w bring suit lor the enfarcement of the sigh 1o convert the
Security shail no be impaired or allerted without ihie consent of the Holdzr,

Section 6.08. Coilection Suit by Trustee. Il an Event of Delaul sperified
in Seatian 6.01(1} or (2} occurs and 13 walinuing, the Trusiee may recover
judgment in its own name and a3 irusiee of an express trust again the
Company for ihe whele amount ol principal and inierest remaining unpaid.

Section §.09. Trustee May File Proofy of Clatm. The Trusice may filc
such preals of claim and aher papers or documents as may be necessary or
advisable in erder 10 have the claims of the Trusiee and the Securiyholders
allowed in any judivial procezdings relative o the Company, its creditors or iis
properny.

Section 6.190. Prierities. | the Trusiee collccis any money pursuant to this
Article, it shall pay out vhe moncy in the foilowing arder

First: 1o the Trusice for amounts due under Section 7.07;

Second: la holders of Seninr Debn 1o the exient reguired by Aruicle 11;

Third: w0 Securityhoiders for amounts dug and unpoiil on the Scouritics
for principal and interest, ralably, withaut preference or priority of any
¥ind, arcording 1o the amounts due and payable on she Securities for
principal and inlerest, respectively; ant -

Fourth: 10 the Company.

The Trustse may fix a record dmie and payment date for any payment to
Securiiyhalders.

Section 6,11, Undertaking for Costr, [n any suit for the enfareement of
any right or remedy under this Indenture or in any suit agains the Trusiee D
any action iaken or ommed by it as Trusee, a court in its diserpion nuy
require the Rling by any party figan in the suit of an underiiking to pay (he
coss of the sut il the caurt in il disceetion muy assess reasomilde covts,
inchuding reasouable attorneys’ fees, agnins any party lidagam in the suil,
hasving due reganl el aweri aod good fah af 'he el or defenses nnade by
the party ligant. This Rectiom docs o apply (0 2 suit by the Trustee, o suit by
a Halder pursuant w Sevtion 507, or o sl by Jhdders ol miore than B 1k
principal s of the Seeuriiies,

ARTICLE 7
TRUSTLE

Section 7.01. Dutics of Trustee,

{a) If a0 Evemt of Defoult has socurred and i continning, the Trustee shall
exervise such of e righis and powvers vested in it by this Tndentwre, and uer thr
wame degree of care wid skill io their exereise, as 2 pruden an would ereriase
or use ender the Hvusnstames i e condluet of g own albaies,

{b) Cavem during the ronunusnee of ain Fvend of Diefauiy:
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{1y The Trusier need perlceem only e dusies thar are specific ally set
forth in this Inderiere anil no olhers,

{23 In ke dsence of Lo Taith on s sary, the Trusiee may conclusively
rely, as i the truth of the stalements and the carreeiness of the opamans
::'F;tmﬂ'ﬁ therein, upmm rertiliies ar apuinians furneshed e lw Trsee
and conflerming lo the reguiccments of this Indenture, [owever, (he
Trusiee shall examine the certifieales and arininas 1n determine whether
or nol Lhey tonflorm Lo 1the requiremenis of this Indenture,

{t} The Trustee may not be relieved from Lability for jis own negligent
action, it own negligend Mailure to act, or s own wilful misconduct, cxeept thac

£1} This paragraph docs not limin she eiecy of paragraph (b) of this
Secion.

(2} The Trusice shall nm be lialile far any ereor of judement made in
good faith by a Trust Officer, uniess i1 is proved that the Trustee was
negligenl in ascenaining Lthe peninent faas,

£3) The Trustee shall ant be Hable with respeet 10 any actien I wkes ar
amits 1o take in g faith in accordance with a dircoiian reccived by it
pursuant ta Sectian .05,

(d} Every provision of this Indenture that in any way relmes o the Trusice
i5 subject wn paragraphs (a), (b} and (¢} of this Senion.

() Thr Trusice may refuse o perloerm any duty or cxervise any right ar
power unioss it receives indemnily satisfacrory W o oagoiess any boss, Fabilily or

rXpEnse.
{1 The Truscer shall oot be Tiable for inerest on any money rercived by ot
except as the Trusier may agree with the Conpany. Money hedd incieuse by the

Trustee need not be sepregated from mher funds except oothe extenl required

by law,
Section 7.02. Rights of Trustee.

{2t The Trustee may reby on aay doecansene believeel Iy 110 be gennine :.'Lrtd
o have Beet signed o presenterd by the proper perass. The Truster nesd ool
Inwestigaie ary Fwt or oalder staded o the doeeend.

fh) Belore the Trusiee avs vr refriins fee meting, bomaay reguire an
Oliwers” Certilicane or am Opaen of Caonnrel, The Trustee shall not b e
for any action i takes or veits 1o ke i gl Laith i eelianee o he Ceniliene
or Oysinien,

(o) The Toutee muy et throngh angenes ol shad] nes De responsible fore the
miscomfuet o negligere of e agens appeaoned woaeh shae care

{4} The Trusice =hall not b Bable foe any wonion it ckes o amils w Like @
good fatih wivich v elioves w De anlurdzed e seithin 0% riglis or puessvers,

Scction 2.03. Jadividue! Righes of Trustee. The Trostee by its ineliviiual
ar any olier Gipacity nuy beeome the awner or pledger o Seeurities and way
atherwise deal with the Comygany v an Adfiliae with the same sighis it would

=
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bave if it were not T'rusice. Any Agemt may do the sime wih ke rights,
However, the Trusice is subject w Secuons 7010 and 711,

Section 7.04. Trustee's Disclormer. The Trustee makes no representation
as to the validity or adequacy of this Indenture or the Securitivs, it shall nut be
aceountable for the Company's use of the proceeds lrom the Sccurities, and it
shall ne: be responsible lor any maement in the Securilics other than s
authentication.

Section 7.05. Motize of Defauits, Il a Default oceurt and is monlinuing and
if it it khown to the Trusiee, the Truswee. shall mail {0 Securityholders a netice
of the Default within 90 days afier it cocurs, Except in the ciow of o Defaudi in
payment on any Security, the Trusice may withhold the natice il and w long as
2 comminter of bs Trust Qilicers in good faith deicrmines thal withholding the
notioe is in whe imerests of Securityhalders.

Section 7.06. Reports &y Fruster to Haolders, Within 00 days afier 1the
reporting date stated in Section 12,10, the Trosiee shiall minl (o Securiyhelders
a briel repont dated as of such reporiing daue than compiics witli TLA § 3i3(a).
The Trusiee alsa shall comply with TIA § 313 (b)(2).

A copy of gach repart at the time of its auuling 1o Securitvholders shadl b
filed with the SEC and each sk exchange on which the Securities are listed.
The Company shall notify the Trusiee when the Securities ire listed on any
ttock exchange,

Section 7.07. Compenzation and Indemnity. The Cinnpany shall pav
the Trusier from Ume 1o ume reasanable compensidion T s weraees, The
Trustee’s compensiion shadl not be lmdved by any B ot compensation of
trustee of an express 1rust. The Company shall reifmburse the Teusiee vpon
request Tor Al reasonabic eut-uf-pocket cxpenses invurred by it Such expeises
shal} indude the reasenable smmpensation and out-al-packen expenses of e
Trusiee's agesug 0 counsel.

The Company shall indemnily the Trasiee agaivst any lois or liabati
incurred by i Tle Trusiee shail pendfy e Company sl of any claim foo
which it may seek indennity. The Company shall deterd e chaim and e
Trusies shail vouperae in the defense, The Truster nuy T separine o]
and the Conpuny stall pay the reasanabide fees aml exgweines of such munsel
The Cotmpany need ot Juy for any setlemem el il s vl i

The Company need vt reinburse any exprense of ndenaiaiy agiing g dos
or Jiability wncurred by the Truser dirough esligence or had Taith,

To secure the Conyxiny’s pavment oldigations in this Sevtion, the Triwer
shall have a lirn privr w e Sevuricies on all money ar property held or
collected by the Trusiee, exvept i held in wruse w pay priwipal and incerest
on panicular Seruriies.

When the Trusice incurs expenses ar renders services afier an Event of
Default spevitied in Seetion 8.01{3) wur (5] mours, the exprose and thr
compentation for (he services ae jtendad (v constiie expenses of adosinisira-
ton under any Bankrupuey law,
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Section 7.08. Replocement of Trustee. A resicnation or removal of he
Trusier and zppoiniment of a suecessor Trusies shall Lewome effective only
upon the sucressar Trusier's acveplance ol appaintment an provided in this
Sectian,

The Trusice may resign by so puifying the Company, The Helders of a
majprity in principal amount of the Securities may remove the Trusiee by =
notifying the Trystee apnd the Company. The Canpany may remave the
Trustee il:

{1) the Truswee (ails to compiy with Section 7.10;
{2} the Trusiee is adjudered a bankrupt or an insclvent;
(3} a receiver or public officer takes charge of the Trusiee or i

praperty; ar

(%) the Trusice becomes incapable of acting,

If the Truster resigns or is removed or if 2 varancy exists in the oifice of
Trusiee for any reason, the Company shall prompuly appeim o successor
Trusiee. Within ane year afier the successor Trusiee takes office, the Holders of
a majority in principal amoumt of the Secyrities may appeint a successor
Trustee 1o replace the sucessor Trustee appointed by the Company.

If 3 successor Trusiee does not take afice within 00 days afier 1the retining
Trusiee rexigns or is removed, the retiring Trustee, the Company or the
Holders of at least 10% in principal amount of the Sevuritits mav paition any
court of comperent jurisdiction fur the appaimmen: of 1 successor Trusice,

il the Trusiee lails o comply with Section 7,10, any Sevuriivholder may
petition wny courl of eompetrat prsdictiun Tar the pemoval of the Trostee and
the appaimument of A tuctessor Trustee,

A supcessor Trusice shall deliver 2 wrinen apeeprianee of its appxintment 1o
the reuiring Trustee and e the Company, Thereupon the resigmation or remeval
of the revicing Trusiee shail become clivetive, and he syvcessor Trustee shail
have all the rights, powers and dudies af the Trustee under this Tnelearare, The
surcessor Trusiee shall maik o owive of Us succession 0 Seawitvlutders, The
reiring Trusice shadl peomply teansder all property Teld by i as Teosiee o she
surcessor Trustee, sulgeet to the fien provided for i Seetion 7.07,

Section V.09, Successor Trusiee by Merger, rte. 1F the Tronstee consoli-
dates, merges or canverts imto, o tramsters all or suisaaonially ail of i corporae
trust Business . another vorpariion, (e sucvessor corporalion withoud any
further act shadl be e soceessor Prosaee.

Section 7.10. Eligidility; Disgualificetiorn. This Tnbewure shall aiwans
have a Trustier win satislics «he reoutirentenes of TEA § 310020(1). The
Trustee shall always have 2 combined capital and sueplus as suved in § 12000
The Truder is subjeet v TLA § M0(LY, indluling the optional provision
permitted by the second sentence of T1A § MO(LI(9) § 12,10 lins any ex.
cluded indentsre or treg ayreement,

Section 7.11. Preferential Collection of Claims Against Campany,
The Trustee is subjort 1o TIA § 3 1(a), excluding any rreliver relationship
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tisted in TTA § 331{b). A Trumee who has resigned ar heen removed is subjerd
o0 TlA § Mi{a) w the extent indicated.

ARTICLE 8
DISCHARGE OF INDENTURE

Seetion 8.01. Terminotion of Company's Obligations. The Compaiy
may ierminaie all ef its sbligations under this Indenture if:

(1) 1he Securities mature within one year or ail of them are to be cailed
for redemption within anc year under arrongemenis salisfactory ot
Trusiee for giving the notice of redempuion: and -

{2) 1the Company irrevacably deposits in trust with the Trustee maney
or LIS, Governmenn Obligauions sufficient 1o pay principal and inlerest on
the Securilies 1o maturily or redempiion, 3s the case may be. The Come
pany may make the deposit only during the ane-year peried and anly i
Arnicle 11 permits it

However, the Company's obligations in Sertions 2.03, 2.04, 2.05, 2.06, 247,
4.0t,7.07, V.08 and 893, and 1n Article 10, sha!l survive undil the Securities ure
na longer ouistanding. Thereafier the Company's ebligations in Secirons 7.417
and 8.03 shall survive.

Aler a depusit the Trusice upon request shall acknowledge i writing Jdwe
discharge of the Company’s obligations under this Indemure excep for thoma
surviving obligmiens specificd above,

In arder to have money availible on 2 payment date 10 pay principul o
interest wn the Sevuritics, the L3, Government Olligavuns shad] be payable
la principal or interest on of Lefore such paymene daig in such ammunts s wall
provide the neressary money. LS. Government Obligaiuns shall not be callahle
at the issucr's ugnien.

“ULS. Gueernment Obligations™ means dircct olsligatians of the Ungred Stines
of Ameriva for the payment of which the full Dl and credid of the Unaied
Staes of America is pledeed,

Section 8.02. Application aof Trust Morey, The Trusiee shalt hold w
trust money or U5, Geversaenn Olliginians deposited witle it parsicoon e
Section 8.01. i shall apply he deposited awney and e money Erome 1.5
Geovernrmient Ullications through the Paying Acreen and in avcordance wids the
Indfenture w1l payinesu of principal ;und ingerest un the Securties. Aloney aml
securivies s bbb in trust ane no sulject e Article 1L

Section 3.03. Repayment ta Company. The Trusiee aml the Fayine
Agent siall promptly pay w the Lompany upen Fequest iny cxeeas money o
securities bebd Ly thiem ot ahy time.

The Trustee and the Paying Agewt shall pay e the Company vpon requs
any money held by them for the paymemt of prineipal or inerest that remainy
paclaimed fur (wo yzars. Aler payment to the Company, Sevurityhoblers
entitled to the muney must ook to the Comipany for paymenc us generd
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crediters wnless an'applicable abandimed propeny law designines aneher
persan.

ARTICLE 9
AMENDMENTS

Section 9.01. Without Consenl of Hoiders. Thc Comipany ond the
Trusice may wrend ks Indenture or the Seruritics without the consent of any

Securityhoider:

(1) 10 cure any ambiguity, delect or inconsisiency;

{2} 1o compiy with Sectinns 5.01 and 10.15:

{3} to provide lor uncentificawed Securities in additien w0 eertilicaied
Securities: ar

{4} to make any change that dues not adversely afTect the righus af any
Securityholder.

Section 9.02. With Consent of Halders. The Company and 1he Trusice
may amend this lndenture ar Lhe Scvurities with the wrinen comsent af the
Holders of a1 least 6654 % in principal amount of the Secutives. However,
without the conrsem of cach Securityholder allecied, an amendinens under Lhis
Section may not:

£1Y reduce the amount of Securives whose Holders must ronsent 1o an
amendment;

{2) reduce the rate of or change the time for payment &l interest on any
Security;

{3) reduce the prindipal of or chance the fixed matority of any Secuarity;

{4} make any Security payable in money mher than that siued in the
Secunly;

{5Y make any change in Secuon 6.04, 6,07 ar 9.02 {sevomd yenence ),

(6) make any change that gdversely aects Lhe righu 1o convert any
Serurity; af :

{73 make any change in Actiele 11 hm adversely allcvis the riglus of
any Securityhnlder.

An amendment under this Scction may nol muke any change o adversely
affects the rights under Aricle 11 ef any holder of an iwsue ol Senior Delu
uniess the holders of the issue puranant o i werms ronsem ta e change.

Adter an amendment under this Sevtion beoomes cilective, Hoe Company shall
matil w1 Bevurityholders o notive briclly deserhioge e onendnwen

Section 9,03, Compliance with Trust Indenture Act. Faery amendmen
to this Ladenture ar the Secunues shall be set fort i 2 suppleeneal indeniure
that eomplies with the TIA as then in offect,

Section 9.04. Revocation and Effect of Consents. Unul an amcwdment or
waiver becomes eilective, 3 comsent w0 it by a Tlolder ol o Sevurity is a
continuing consent by the Hulder and every submequent Hulder of 5 Security ar
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portien of 2 Security thar evidences the same debu as the consensing 1inlders
Security, even if notation of Lhe consent is not made on any Scourity. However,
apy such Holder or subsequent Holder may revoke the consent as 1o ho
Security ar partion of a Sevurity Il the Trusiee receives (he notice af revoeci
before the dare the amendment or waiver beocomes ilccive. An amendment
waiver beromes effcctive in accordance with it terms and thereafier binds ey
Securityhaider,

Scction 9.05, Noiation on or Exchange of Securities. The Trusiee may
place an appropriate notation abodl an amendment or waiver on aay Securny
thereafier authericated. The Company in exchange for all Secarities may ixwe
and the Trustee shall autheniicate new Seeuritiea thai reflect the amendmeni ur
wWaiver.

Settion 9.06. Truster Prolected. The Trustee need not sign any supnle-
memal indenure that adversely affects its rights.

ARTICLE 10
CONVERSION

Section 10.04. Canversion Privilege. A Holdcer of a Security may conen
it inte Commen Siock at any ume during the period stated in paragraph @ wldie
Securities. The number of shapey issuable upen conversion of a Securie
determined as follows: Divide the principal amount 10 be converted Uy ahe
converzion price in effzal on the convserzion date. Round the result 1w the neasiw
11000k of a share.

The iniial conversien price is siated in paragraph 7 of the Serurities 1
omversion pricg is subjec 1o adjustment,

A Holder may convert a portion of a Security if the portion is S1000 i
whole muliiple of $1000. Provisions of this [ndenture that apphy w0 conversum
of all of a Security also apply w conversion of 3 portum of b,

“Common Stock”™ means Common Stovk of the Company ax it exists o Lhe
date of this Indenture as originally signed,

Seetion 10.02. Conversian Procedure, Tu comeert 2 Security o Lhoakfe
must satisfy the requirements in paragraph 9 of the Securities. The L om
which the [leider s.aislies all thuwe reguirements is e conversinn daue s s
az practical, the Company shall deliver theough e Conversion Axent 0 ondre
eare for the number of [ull shares of Conamon Xk ixsuable upwin the vomoe
sion and a rheck For any fmctonad share, The person i whose paane the
eertificiue i registered shall e sreacd as a0 siockbedder of record on and ahio
the conversion dace,

No payment or adjusiment will be made Tor acvrued interest on a comennl
Security.

Il a 1lnlder eonvens marve than one Security a0 the sume ime, the mmlber of
full shares issuable upon the conversion shall he based on the Wil penwopsd
amount of the Securities converted.
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Upon surrender of a2 Security that is converted in par, the Trusiee thail
authenurate for the Hulder a new Sceurity cqual in principal gamount 1o the
uncunverted portion of the Seeurity surrendered.

Il the last day on which a Secunity may Le converied is a Legal Holiday ina
plave where a Conversion Agent is located, the Security may be surrendered w
that Conversion Agent on the next steceeding day vhat is not a Legad Huliday.,

Section 10.03. Fractional Shares. The Company will net issue a (rac-
tional share of Common Swck wpon conversion of 2 Security. insiead the
Company will deliver i3 check lor the current marker value of the fractional
share. The current marker value of a [raction of 3 share is deiermined as
lollows: Muliply the current market price of a full share by the fraction. Round
the result 1o the nearest cenl.

The current market prige of a share of Cammon Sieck s the Quoied Price of
the Common Siock on the last irading day prier 10 1he cunversion dmie. In the
absence of such a quaaiion, the Campany shull determing 1he current market
price &n the basis of such quotations as it considers appropriate.

Section 10.04. Taxes on Corversion, Uf a [older of 3 Scewrity vonveris i,
the Company shail pay any documentary, slamp or similar issug or imnsfer 2z
dut on the issue of shares of Common S1ock uvpon e conversion. Flirwever, the
Holder shaf! pay any such ax which is dur because the shares are ssued in a
name other than the Holder's name.

Section 10.05. Campany fo Provide Stock. The Company «hall ntserve
oul of its authvrized bul urissued Comnton Steck or st Comnn Suxk held in
treasury enough shares of Common Sinck 1w permit the conversion of the
Seturiiies, :

All shaees of Common Sk whivh may be issued upon cmversius of the
Securities siufl be fully paid and non-assessable.

The Company will endeavor 1o comply with all securities luws regulating the
olfer and defivery of shares of Common Siock upon eotversion of Necuraies and
will endeavor we list such shares on each natienal securinies exclier on which
the Canumon Snwk is listed.

Scciion 10,06, Adjustment for Change in Capital Stock. 1F the Com-
pany:

£13 povs o divideml ae makes 1 discrilagion on iy Conen Siock i
shares of is Coiumon Siock;

(23 subdivides ws ewtstdiog shoces of Coonnen Stk e g gremer
nuenler of shores;

{3 cumbines s vastanding shores of Cummaen Stk e o smaller
nuuber of shaoes;

(47 makes 3 disieilaation on us Common Siock in shares ol s gl
stk otier than Commnn Suwek: or :

£{5) issues by reclussilicuien of s Commen Sk any slores of s
capial stuck,
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:.ha_:n the conversinn privileye and the conversion price in elleny immediarcly
prior 10 surh action spail e edpested se char tie Lalder of a Sceurity sherealier
converied nuy reecive the number of shares of capital stk of the Clompriny
which he woulil have awnord immedinely fallowing swch acion it b el
cenvened the Security tmmediniely prior to such action.

The adjustmem shall become eferive immediaely afier the record diae in
the case of 3 dividend or disirfiiution and immediatcly afier the effective date in
the case of a sybdivision, comisinalian or reclassification.

IT after an adjustment a Elolder of a Security upon conversion of it may
recesve shares of twe or more classes of capital siek of the Company, the
Company shalt determine the allocation of the adjusied conversion price Ix-
tween the tlasses of capiital siock. After such allacation, the conversion privilege
and the conversion price of each class of capitai siock shall thereafier be <ubjers
to 2djustment on werms romparable 1o (hose applicable 10 Common Siock in this
Article.

Section 10.07. Adjustment for Rights Iszue, It the Campany disiriligies
any rights or warranis 10 all holders of its Common Stack entithing them for .
pericd expiring within &0 days afier the record dute mentioned el o
purchase shares of Common Swock at 2 price per share [ess than the vurren
markel price per share gn that record darte, the comversion price shadl D
adjusted in accordance with the [ooruia:

+
gmgx M
QO+N
when:
C' = (he adjusicd conversion price. .

C = the currem conversion price,
Q = he nomber of shares of Common Stock outstanding on the resord

dae,
N = the humber of addivianal shares af Commmm Stock offered.

P = the offering price per share of e adelisional shares,
A = the currem macket prive per share of Comuuon Siock v fwe eeeonl

daie.

The adjusiment shall beoomie effeaive imomediaely afier the eecord doe fo
the determaations of stowkbolders enutied o reveee e righis or warram-

Secton 10,08, Adjusement for Other Disteibations, W duw Comgum
distributes o alt hoddees of s Commen Sweck any of its asse1s o detn setmomes
or any rights ar wareans 10 purchase securitics of thie Company, the mansersien
price shall be adjusted im acoordance with the forinuii:

M=F
M

C'mC X
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where:

' = the adjusicd apversion price.

C = Lhe rurrent conversion price.

M = the vurrent marker prive pee share of Comman Sieek on the recond
dale mentioned Taiow,

F = ahe fair marker value an the record dare of the assets, sevurilies, ripghis
or warrants applicalle 16 one share of Common Siack, The Campany
shall determine the fair market value.

The adjusement shall become eleclive immediately alter the record dare lor
the determination of steckhalders entiled 1o reeeive the distribution.

This Seciion does not apply te cash dividends or cash distributions paid o of
consolidaied current or relained farnings as shown on the books ol the Come
pany. Alse, this Secijon does not apply e rights ot warrants referred to in
Section 10007,

Scetion 10.09. Carrent Marker Price. In Secuons 1007 and 10.08 the
current market price per share of Commuon Suwk on any date is the averaes of
the Cuoted Prices of the Common Sieck for 30 coasceutive trading diys
commeneing 49 wading days before the dare in question. In ohe absence of one
or more wek quinatians, the Company shafl determine the currens markey price
on the basis of such quitations az it considers appropriate.

Section 10.10. When Adjusement May Be Deferred, No adjustment in
the conversion price need be mude unless 1he adjustment wouhl require an
increase or deercise of 1 leagt [ % oan the tonvecson price. Asw acljustmenis 1
are not made shadl be carried forward and ken inte acroum in any subsequenl
adjusinicn,

All ealewlations under this Article shall be mude v the pearest cent or 1o the
nearest 110k of 3 share, as the cise may he

Section 10,11, When No Adjustment Requared. No adjusment nerd be
made lor 3 trunsetion relereed o in Secoion 100G, WOUT wr 10,04 il Securi-
tyholders are to participane in the crasaction oo a basis and woirly netige than 1he
Bl of Divevins dewensines w0 be Lair aml approprine i lighs af the Tnsis
and notier v owlicde aiders of Comimtan Sk prtvipaie ol leanstien,

Mo adjustneny pecd he nude for righs w puechase Comanon Siock porsuant
te a Compangy pdan fur reinvesonenn of dividends or inierest

No adjusirment need be made for o change i e par value o no par valug of
the Clsnmion Sewk.

Tuothe exient the Xevaritics becone aongvertihibe o cash, o adjustmens nevd
be made theeealier as oo the casli Tiverest w0d nm aecroe on dhie ash,

Section 10,15 Notice of Adjwstmens, Whenever tle conversion prive is
adjusied. the Company shatl promply mail w0 Sevuritrlioblery o notive of the
adjusiment. The Company shall Lbe with the Trusiee a aetilieaste Tamn the
Company's indepemlent public acesuntams briefly satiog the Bias regquining
the adjustmient i the asier of compuing i The vertilicue shall be
vonclusive evitence that the adjusttnent is currect
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Section 10.13, Veluntary Reduction. The Company from time 10 time
may reduce the conversion price by any amoum for any perind af iime of e
period is at least 20 days anel if the reduction s drrevedalile during the perid,

Whenever uhe vonversion price is reduced, the Company shadl mail o
Securityhulders a nouce of the reduction, The Campany shall il the fmizce
least 15 days beflore the date the reduced ounvemsion prve takes effert The
notice zhall state the reduced conversion price snd the periad o will be i elle,

A reductivn of the conversion price does not change or adjust the tonversiom
price stherwise in effeet for purposcs of Sections 10.06 through 10.08.

Section 10.14. Notice of Certain Tronsactions. 1I:

{1) the Company takes any aciion (hat would require an adjustment in
the epnversion price pursuant to Section 10.06, 10.07 or 10.08 and if thre
Company does not lel Seturityholders pamnpatc Pursuant 1o Secting
10.11;

{2) the Company takes any action that would require a supplemenial
indenture pursuan i Seetion 10015, or

{33 there is 2 liquidatiun or disssiviion of the Company,

the Company shall mail to Securityhniders 2 natice stating the proposed reoaml
date for a dividend or distnibunan ar (e propesed efTective dave of 2 subdivision,
rombination, mclassification, conselidation. merger, iransfer, |case, lgquidaiion
or disselution. The Company shull mail the nutice a1 Teast 15 days before s b
date. Failure 1 mail 1he notive or asv defect in i shall nou alfeet the validitg o
the wansaction, T

Section 14.15. Reorganizotion of Company. [[1he Company is o pany
a rransaction suhject sn Sectien 3,00 ar 2 merger which reclassifies or changes s
oulstanding Comvmun Swck, the person obiigaied w deliser socurities, varh
other ausets upan conversion of Securiies shall emer im 2 supplemencid
indenwure. 17 the issuer of securities deliversdite upan converzion of Seeuriiics v
an alfilinee of the surviving, wransferee or lessce corporanien, thar isuer shull
Join in the supplemenial indeniure,

The sapplenwnial bdenture shall pravide Ui the Holder of 2 Securliy mas
convert it into U kind and st of weurittes, sl wiher assers whods be
wouid have owned immediatebe afler the anselidation, merzer, transfer or lease
il he had vomverted the Security inenediaiely belore the cllective date of che
transaction, The supplemsemal indenture shall provide for adjusiments wiuh
shall be as nearly equivalent as may e practica | e adjustnens provided o
in this Artide, The saverssor Company shall mail @ Secaritvhebders oot e
bricily desvribnng the supplencarel denture,

IF this Secvian applies, Seciom [LA6 does notl apply,

Scction 10,16, Company Determination Fingl Anv deiepminuion il
the Company or e Boart of Direciors niest make s an 4o Sectium WL,
10,06, 1008, 10.0% ar LLL is conc]ustve.

Section [0.17. Trustee's Disclaimer. T'he Trusiee has o daty s deier-
mine when an adjustment vader this Anicle should be made, how it should L
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made or what it shuuld be, The Trusiee has ne duty (0 determine whether any
proevisions of 3 supplemeral indenture under Section 10,15 are eorreer. The
Trugiee makes no representanan 3% W ihe vahiduy or value of any scouriies or
asseis dssuetl upon ootwverion of Scvuritics, The Trusice shail nol be responsibic
for the Coanpany’s Tuilure w vemply with this Anicle. Earh Conversion Agemy
ather than dic Cumpany siall e e siune prowecion ander this Sotian as the
Trusiee,

ARTICLE 1]
SUBORDINATION

Section 11.0I. Agreement to Subordinate The Company agrees, and
each Securitvhnider by acceming a Security agrees, that the indehredness
evidenoed by the Securines is subordinaed in right af payment, 1 the extent
and in the manner provided in this Anicle, 10 the prior poyment in full of all
Seninr Dehu, and thay the subordination is for the benelin of (ke holders of
Senior Debr.

Section 11.02. Certain Definsifons, .

“Debt™ means any indebiedness for borrowed mency or any guaramiee of
such indebictnesy.

“Represeniabie’ means the indeniure trusiee or other {rusies, agem or
representasive for an issue of Senier Debt,

“hermar Defn™ means Debn of she Company awsianding 30 any time except
Dby that by its terms is nov senior in right of poymoent o e Securtiics. Senior
Bebt may be further defined in Secuion 12,10,

A disirthulion may consist of tash, serurinics ar mher propeny.

Sectien 11.03. Lignidacion; Disselution; Bankruptey. L'pon any distni-
bution 10 creditors of the Company in a liquidatien or dissalution of (ke
Company or in a bankrupiey, ceerganization, insslveney, receivership or similar
proceeding relating 1o vhe Company ar ns property:

{13 holders of Senior Doty skall be emitled wr teceive pavmene in fuil in
ensh ol the privwipad of ol imerest Oedading derese aceruing after the
commenvement of any such proveeding 1o the dlare of pawnem on the
Senivr Delan Lefure Sevarityholilers siadl be enulbed o recedve any payment
of prinvipal of wr interest on Securines; and

(2% wnsil the Seavoe Deba i paid e full e easi, any diswribution to

<« which Secoritybolders woondd Le endinled but Toe (s Senvle shod! be made
w bolders of Sewme el as thelr dperedts g apperr, exerpt thal
Sccaritylwlders muy reveive sevurivies that aee sudwi lnaed s Seninne Bela

to 2t leass the minw extemt as the Securinics,
Section 1L, Dofaalt en Semior Pebt, The Company may net pay

principal of ur inerest on die Sevuritics amd may Dot acquice any Nevundes for
cash or propeety ather than capial stock of the Compuny if:
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(1) a dcfault on Sepior [Jein occurs and is continuing that pernun
heiders of such Senine Dol do nrvelerate is malueity, and

{2} the defanl 15 (he subject of judiviad proceedings vr the Company
receives a aanee of the defadt [rem o persen wha may give it pursaiim
Section [1.12. 11 the {Iunpany recrives any such mier, a similar o,
received within nine months thereafler relating w the some default ou e
same issue of Senir Detn shail non be effective for purposes of this Scvtion,

The Company may resume payments on the Securities and may acquire then
when:

(a) the default is cured or waived, or
{b) 120 days pass afier 1he notice is given il the defiulr is not the subjen
of judicial procesdings,

if this Article otherwise permits the paymen: or acquisiven at that dme.

Section 11.05. Acecleration of Securities. If payment of the Sevurinies i
acctlerated because of an Event of Defawilt, the Company shall prompily confy
hoiders of Seniur Deb of vhe aoceleration. The Company may pay the Sevwri.
ties when 120 days psiss aficr ihe acecieraion cours if this Arvcle permins i
gayment 3 Lha fime,

Section 11.06. When Distribution Must Be Paid Quer, Il 2 disiriluinnm
is made wr Sceurityhadiders thin because of this Article shauld not have Twen
made 1 them, the Scvurityholders who roveive the distribatiog shall Lebib i ia
trust for holdems of Senior Debt and pay il over w them as thewr inlersas non
appene.

Section 13.07. Notice by Company. The Company shail prompaly nonigy
the Trustee and the Paying Asent of any facs knewn wohe Cangrioy thoa
would cauwse o paymen of prineipal of o interest o the Securitics 10 violure s
Article. =

Section 11.08, Subrogation. Alicr all Senior Debt is paid in full and wud
the Securilics are paid in full, Sceuritvholders shall be subrogaed 1o o vk
of hoelders of Senior Theld o roveive distribiutions applivalde w Sesior 1l e
the extent 1ha st ribsdons aherwise povabbe 1 the Securitvbodders e beva
applied 10 e payment of Senior Detn. A distribution inzde under this Arinde
tg holibers of Sevier Dele which wiberwise woubil hase een made o Seo
tyhalders is pat, us bovween the Company and Secarnylioldees, 3 paynsenn In
the Company v Senine Dely,

Scction 11.09. Refative Riphis, This Article delines the relagive ruchis ol
Securitylebivrs b baldves of Seabir Dol Nohing inilis Ldennee slall

{1} imnpair, as berween the Camprany anet Seeurityhobders, e plduzaion
of thie Curapany, whivh is absobate wd unennditionad, s pay prnsspal vl
and iniereu o vhe Sovciics i ascendaae witho their wems;

£2) ailfect the reiative righis of Secucityhodders and credinn of U
Company wiher tiu holders of Senior Lelu, or
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{3) prevent the Trusiee or any Securityhnlder from cxercising i
availabie remiedies apon o Deliol, sulject o righls of lokibers of Seadoe
Detn wr reveive disiributions oilerwise pavabde o Secuimnyholders,

il the Company fails hecause of thas Anicie 1o pay prinopal of or micrest on
& Securicy on the due dowe, the Tiduee iy sl o Delauli

Section 11.10. Subordination May Not 8c fmpaired by Company. No
right of any halder of Senior Debl ta enforee the subardinauinn af the indebied-
ness evidenced by the Sceurities shall be impaized by any 30 or Gilure to ac by
the Company or by i1s lailure w compily with bis Indepurr,

Section 11.11. Distribution ar Motice lo Representative, Whenever a
disiribution iz 1o Y= made or a notce given 1 holders of Scuior Debt, the
distribution may be made and the notice given 1o their Represcriative,

Section !1.12. Rights of Trustee and Paying Agent. The Trustee or
Paying Agenl may continue 1o make payments on the Seeurities until it receives
notice of facts that would causc a payment of principal of or inerest en Lhe.
Securites 10 violue 1his Article. Only the Company, a Represenative or a
helder af an issue of Senier Debt that has no Kepresenimive may give the
natice.

The Trusiee in its individual or any other capacity may hild Semior Detn
with the same mights ivwould have il it were not Trusiee, Any Aveni may do the
same with like righis, -

ARTICLE 12
MISCELLANEQUS

Sectian 12.0). Trust Indenture Act Controls. Il any provision of this
Indenture Limits, qualifies. oz worthcts with anotiver provision wineh is required
to be included in this Indemiurs By the TLA, the requircd provision shall
eomiral,

Seciion 102, Matices. Any nniice or cammminicarion I ihe Company or
ihe Truster to the other is duly gven il in woinng amel dediverssl in persan ar
mailed by firstoclass mail o the sher’s addeess sined o Secvon L2 The
Cinnpany of die Trusiee by swiee e the sdier may designooe adaitiond o
diflereny addresses for anbseguenn ntices ur conumnnicaoens,

Any notiee or commmumicition o Seruriicholder sloadl be monled by {ipoeelis
mnb we b aehbress slwewn om abe regiseer kegn e e Begestear Faibure o osit
a notiee or communication 10 a Sevuritybolder or any defect in i shail oot aties
is swtheieney with respect o athier Securityhedders,

I a motice or cenimunicanion s nailed in the naomer preovisled above within
the time preseribed. it ix duly given, whesher or nos the addeesawee receives i,

I che Curmpnyy mails 8 potiee of conuununicativn o Seoacinvhalders, i shafl
manil a topy e the Trustee and cavh Agens ac the me dme

All mler notices or comuunicnions shall e inowrititnge
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Section 12.03, Commumicatinn by Holders with Other Holdors, Se.
tyholders may communicare pursuins w TIA § 32HLY with miber Seear,.
tyhulders with respect 1o their rights wnder this lademiuse or the Securites. | .
Campany, 1he Trusice, the Registrar ami anyone el stull hive e proms v,
of TIA § 312(c).

Section [2.04. Certificale and Opinion as te Conditions Precedient,
Upon any request ar application by 1he Company 12 the Trusier o Like .on
actien under this Indenture, the Company shall fersish w the 1 rusiee:

(a} an Cfficers’ Certilicate siating that, in the opinion of the $igners. )
cenditions precedent, if any, provided for in vhis Indenwure relating 1ol
propesed actinon have lwen complicd with; and

{2) an Opinion of Counze! stiing that, in the opinion of such roma,
all such canditions prevedent have been complied with,

Section 12.05. Starements Regquired in Certificate or Opinion. L),
exriificae ar apinion with respoet 16 compliance will i condiziem of e
provided [ar in this Indeature shall tiiuede:

{1) a siatement that the persan making surh cvmificue or opinion lue
read such covenam or rndition;

{2} a brigf stuement as in the pature and soope of the examinirion o
investigation upon which the statements or upinions comained in ol
cenilwate or opinien are bascd:

(3} a2 staigment thay, in the emnien of suclt person, he has made ~o b
examination or investigation as is nevessary we vnabie him woexpeess an
infarmed spindon as e whether or oo such awenant o comdivion b faen
complicd wah; nod

{4} a statement as 10 whether or g, in the opinion of such peesan, sl
mnditinn ar avenant has been complied with.

Section §12.06. Rules by Trustee and Agents. The Truster nuy ke
reasenabic rules for action by or g mweenng ol Secornvhobbers. TTae Bewsoon,
Paying Awene or Caoversion Agend moy make reserahle mabes il ser nevaon
able requiremnems for s functions,

Section 12.07. Lepal Holfidays, A "Leeal Todiday™ is o Sawnda, o
Sundoy or 3 diy en whic e Baking institutis e et requized] g s e § s
payment date is 2 Led ofidoy oo place of pavinent, payment nu e vl
al thin place on ghe nexy succeediog day e is e a0 Lol Polinlay, aesd e
et shodl evrue Toe the v rveninge peeriedl.

‘Section 1 LG8, Nv Hecourze Apainst Cfers, A ailay descrilwal e
Securities uf any divecior, olfiver, cmplovee or stewkhobder, as s, of the
Company is waivedl and relenzed,

Scction 12,09, Dupficate Originals. The partics nay sign o iennfuen o
copics of this Intdemire. Owe siguet vopy is enowgloio prove this Tndenooe
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Scciion 1210, Yarinbdie Provisinns,

“Ificer” means the Presidenn, any Viees Presideen, the Treasurer, the Scere-
ary, any Assistant Treasurer or uny Asasiant Seeretary of the Compuny.

The Trosiee indiably appainis Nadonal Bank aml Trus Company auchentis
HUing genl,

The Cimpaay indcally appoinis e Teusiee Faying Agenn, Rigisicar, and
Cionversinn Agent.

The lirst cenilicie pursuant s Scrtion 4.03 shall be fare the Tiscal year ending
on .19

The reponing date for Seciion 7.06 is of each year.
The first reperting date is

The Trustee shall always have a combined Gpitl and surplus of ot leas
L] as se1 fonih In its most recem pulilished annwal repeer of condition.

In determiming wheiher the Trusiee kas a cantlicting inverest as defined in
TIA § MQ{L3{1 ), the Mullowing 3 excluded: Tndenure dived as of Junuwary 1,
1979, berween the Company and Greater Bank and Trust Campany, Trusiee
(or the % Sutwirdinated Deleniures Due

Senior Debt does miet inciude:

{11 the debwniures described in the preceding paragragh;
{2) the Company's % Cooventible  Subordinaied  Myowes Due

17 and
(3] the Company’s subordinned guaranter of the % Convertibie
Subordiraued Delwntures Due of Ligiversaj Cher-

seas Finance Corporaion,

The Securbiies are net senior in right of pavment 10 the forcguing debt
serurities of the Company.,

In Scovions MO0 ol 1009, the “Chreered Price™ of the Cownuem Stak is the
last reporied sules prive of the Commuon Sweck on ie New York Sunk Eachange
—Conselidaced Tradime.

The Company's uddress in:

Lrniversal Bosisess Clorpseraion
1 Commenee Pl
MNew York, NV
The Truswee’s iwlilress s
ey Bk o Vros Cingany
SR ] Sy
Mew York, NY 16015

Scction 211 Governing Lows Tl Lins ol 1he St of sivall

govern this Indeniure amd the Sevurities,
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SIGNATURELS
. .
Dated; UMIVERSAL BUSINESS CORPORATION
By
Vice Prezident
Aot
Assistan) Secretary : (SEAL)
Dated: OREATER BANK AND TREUST COMPANY
By
Trust Clhicer
Anest;

Assistany Secretary _ {3EAL)
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’ EXHIBIT A - -
fFare of Secunity)

No. ’ %
UMNIVLERSAL BUSINESS CORPORATION

prommises In pay (o '
or cegisiered assigns, \he principal sum of Dallars an

% Convertibie Subardinaied Debenture Due
Incerest Payment Datex
Record Daies:

Daied:

Authenticated:
GREATER BANK AND TRUST UNIVERSAL BUSINESS
COMPANY ax Trusice CORIPORATION

By By
Authorized Officer

OR . By

NATIONAL DANK AND TRUST
COMPANY, a2 Aurtheniicating

Agenl

By
Authorized Olficer {SEALDY

[Back uf Securiy)

UNIVERSAL BUSINESS CORPORATION

% Camverubde Sulwrdinated Debwetiuee Hue
1. feterest. Universl Basiness Corpaotanion (OCompane™), a0 Delaware
cRTparinn, preinises ke pay interest an he principal aowann of this Secarie .o
the care por annunt shewn above, The Congumy will pay erest seaiannodiy
an amd of each vear. Interest on the
Securhiies widil geerae Trony the poest secend daie bo which nerest bas Leen pand
of, il no inerest las beon paid, Trom - Interes widl In

rompuierd on the basis of a M-day year of vwelve 20-day munthy,
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2. Method of Payment. The Company will pay interest on the Sccuriics
(execpt defaulied interest) 10 the persons whe are registered holders of Sevuri-
tics at the clnse of husiness an the receed date Tur 1he nex) interest payment dbaie
even theugh Sevurities are caneelled alier tie record e and on or Db 1he
inlerest payment date. NHalders must surrender Stcuritics w a Paying Agom w
eolicer principal paymenis. The Gampany will pay principal and inierest in
money of the United Siates that 2¢ the time of payment is legal tender for
payment of public and privaie debts. However, 1he Company may pay principai
and interess by check payable in such money. It may mail an interest check w a
hoider’s registered addren,

3, Poying Agent, Repizirar, Conversion Agent. [nitiaily. Greater Bank and
Trus Company {“Trogee™), 500 Wall Sireet, New Yurk, NY 10015, will i1
as Paying Agent, Regiswrar and Cunversion Ageni. The Company may chinge
any Paying Agent, Regisirar, Converzsion Ageny ar co-registrar withour nauee.
The Company may act in any such capaeny.

4. Indenture. The Company issued the Securities under an Indemure duted
as of ' {“Indeniure™) bevween the Company
and the Trusier. ‘The terma of the Securines include those siaed i i
Indenture and those made pan of the Indenture by referenee 1o the I'rusi
Indenture Act of 1939 (15 U.S. Code §4 T72a3-775LLb) as in elfect on die date
of the Indeniure. The Securivien are subject 1o all such terma, and Serwrg-
tyholders are referred v the Indenture and the Ad for a satemem of sach
tarms. ‘The Serurities are unsecured general abiigatians of the Company limibied
w i in aggregate prinvipal amound.

$. Opiianal Rrefemprun. The Company may redecin all the Seeurities af any
time or some of thems Jrom dme w time 3t the folluwing redempunn firices
{expressed in percemages of principal amount}, plus anvrued interest wiothe
redemption dae:

If redeemed during the 12-monih period beginning — e 1,

Year Perrentnze  Year Perecniage

6. Menddatury Redemption, The Campany will redeen: § prineipal
amount of Securitics o and o mavh
therealier through al a redemipion prive of (O™ ol

principal s, plus acctued imerest o the redemption slate. The Cunmiprin
may reduce the principal amoust of Fevurities 10 be redecmed pursuing s s
paragraph & by subtracting 100% of the principal wneunt {excluding pre-
mium} af any Securities that Sreuriyhalders have converied {other tliin
Securitivt rouveriert afier being called for mandatory redemprion], d the
Company has delivered w the Trustee Ror canvellavin or thae the Company has
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redeemed other than purtuanl 1o this paragraph 6. The Company may so
subtract the tame Security anly once,
T. Adiinional Optivaal Redempinn, In gdditien w redemplians pursuant 1o

paragraph 6, the Cumpany may redeem nou mare than § principal
amoun of Sevurities on and un cach
therealier throush al a redempiivn e of 100% of

principal amount, plus accrued interest to the redemption dawe,

8. Nolice of Redemption. Nalice of redempiivn will T mailed ar least ¥
days but not mare than 60 days before the redemption dawe o eavh holder of
Securities 1o be redeemed a5 his regisiered address. Sceurities in derominativns
larger than $1000 may be redcemed in part bur anly in whole multiples of
$1000. On and afier \he redempuion date interest ctases w actrue on Securities
or portions af them called for redemprion.

&, Convernion. A holder of a Securny may convert it imo Comman Stock of
the Company at any time befors the close of business an A
the Security is called for redemption, the helder mny convery it aL any time |
before the ciose of business on the redempuion date. The inual conversion price
is § per share, subject 10 adjustment in cenain events. To doicrming the
number of shares issuable upon conversion of 3 Sevurity, divide the principal
amouri & be convened by the conversion price in ¢ffect on the tonversion date,
Cn ronversion ne payment or adjusiment for interest will he made. The
Company will deliver a check for any fractional share.,

To convert a Security a holder must {1) tomplete and sign the conversion
notize on the back of the Security, (2} currender the Security o o Convertion
Agent, (3) {urnish sppropriate endorsements and transfer documents if re-
quired by the Registrar or Conversion Agem. and {43 pay any ransfer or
similar wx i required. A hoilder may convert o porien of o Huunq if he
partion is $1000 or 2 whele mu]uplc of $1000.

The conversion price will be adjusied for dividends or divributions on
Cammon Swnck pavable in Company stack, subniwisions, vombinatisns or cer-
wain reclassifications of Common Steck; distribulions te all beldees of Cemmon
Stoek of cortnin rightz to purchase Commen Stk a1 less 1l the currem
marker price at the time; distriburians wosueh bolders of assgieor wein aeourines
of the Company or cenain rivhiz 10 purchase serurities of b Company
Cexcluding eash dividends ot disirifntiong feom curreny o retaned earnugs,
However, na adjustment leed be made i Scecurity bolders ooy pagiivipate in the
transwtivn or in certain ofler coses. The Compuny Trome tinwe we time aury
veluntactly redue the conversion price fur . poecised of e

I the Company is o garty oo conselidan or mergee on a ieansfer o Tese
of all or substunsinlly all of s assees the rinhd to convers o Security bt
Comumon Sluck may be chunged fmuo o right W vnvert iU imo seeunigics, eahoor
oiher asyets ul the Curtipany af stusher,

10. Swbordirainon, The Securitics are suburdinated w Senaor 12elt, w huh is
any Debu of the Coanpany exerpt subwrdinaed Db specificd e the Jndeiure
and Diel that by its terms 15 not senior i right of paynient o the Securities. A
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Debt is any indebiedness for borrowed money or any guzrames of such
indebredness. Ta the exteni provided in the Indenture, Sepior Debt miusi be
paid before the Securities may be paid The Company acrees, and each
Securiiyholder by accepring a Security agrees, to the subordination and authos
fizes the Trusee to give it offes

1}, Demominations, Trantfer, Exchange. The Serurities are in registered
form without coupens in denominations of $1000 and whale multiples of $1600.
The transfer of Securities may be registered and Securities may be exchanged as
provided in the Indenture The Registrar may require a haolder, among other
things, to furnish appropriaie endorsements and transfer documents and to pay
any taxey and fess required by law of permilted by the Indemtore. The
Registrar need not exchange or register the transfer of any Security or portion
of a Securily selected for redemprian. Alse, it need not exchange or register the
transfer of any Securities for a period of 15 days before a selection of Securiues
to be redeemed.

12, Perions Deemed OQumers, The regisiered helder of a Serunity may be
wreated as its awner for all purposes.

13. Amendmentr and Wasrers, Subject to certain exceptions, the Indenture
ar the Securities may be amended with the consent of the holders of at least
4654 % in principal amount of the Securities, and any exisiing defaul mav be
waived with the consent of the holders of a majerity in principal amount of the
Securities. Withoyt the consent of any Securityholder, the Indenturc or the
Serurities may be amended 1o cure any ambiguity, defcet or inconsistency, to
provide for zssumption of Company obligations to Securitvholders or 1o make
any change that dots not adversely affect the rights of any Securityholder

14. Defaulis and Remedies; An Event of Default is: defaull tor 20 davs in
payment of interest on the Securiiies; default in payment of principal on them;
-fadlure by the Company (or 49 days after notice 10 it to camply with any of iis
other agretments in the Indemare or the Securities; and cenain events of
bankrupicy or insolvency. I an Event of Default octurs and s conlinuing, the
Trustee or the holders of at least 25 %% in principal amount of the Sccurities may
declare ail the Securities to be dur and pavabic immediatelv, Securityhelders
may not enforce whe indenture or the Securities sxeepl as provided in the
indeniure, The Trusiee may require indemnity satisfacory w it before it
enforees the Indenture or the Securities. Subject 10 certain limiations, holders of
a4 majpority in principal amount of the Securities may direct the Trustee in its
exercise of any rrust or power. The Trustee may withhold from Securityholders
notice of any cominuing defauit {excepr a defaull in pavmens of principal or
interest} if it determines ithat withholding notice is in their imierssts, The
Company must furnish an annual compliance cermiBecae o the Trusies,

15. Trustee Dealings with Company. Grreater Bank and Trust Company,
the Trusiee under the Indenture, iz its individual or any other capacity, may
make loans 16, accept deposits from, and perform services for the Company or
irs Affiliates, and may atherwise deal with the Company or s Affiliates, as il it
were not Trustee.
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16. Mo Recourse Againse Others, A director, officer, employee or stockholder,
as such, of the Company shall not have any liabiiity for any oblizations of the
Company uoder the Securities or the lndenture or {or any daim based on, in
respent af or by reasen of such sbligations or their ereation. Each Securityhaider
by accepling a Securily waives and releases alt such liability. The waiver and
release are part of the mnsiderauon for the issue af the Securities.

17, Authentication. This Security shall not be valid until authenticared by
the manual signature of the Trumee or an authenticating agent,

18. Abbrewations. Customary abbreviations may be used in the name of a
Serurityholder or an assignee, such ass TEN COM (= wnants in common),
TEN ENT {= tenants by the entirmies ), JT TEN (= joint tenants with right
of surrivership and not a3 tenans in commen ), CUST (= Cuswodian}, and
U/G M Aa (= Uniform Gifis to Minors Act).

The Company will furnish 10 any Securityhelder upoa writien
request and without charge a copy of the Indenture, which has in it
the text of this Security in larger type. Requests may be made to:
Secretary, Universal Business Corporation, 1 Commerce Plaza, New
York, NY 10099,
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ASSIGNMENT FORM

To assign this Security, £l in the
lorm below:

I or we assign and transfer this
Security to

{ Insert assignes’s soc. sec or
ix LD, na.)

{PriniL or {ype assignee’s mzme,
address and zip code)
and irrevocably appoin—

_ agent
to ransfer this Security on the books
of the Company. The agen may sub-
stirute anather 1a act for him.

CONVERSION NOTICE

Te cunvert this Security into Com-
mon Stock of the Company, check the
box:

To convert enly part of this Securiry,

saie the amount:

If you want the stock cenificaie made
out in ancther perzon's name, ALl in
the forn beilow:

|

(insert other person's soc. sec
or tax [.I}. no.)

(Print or 1ype ather person's name,
arfdrest and zip code )

l

Daye

Your Signature:

{Sign exacily as your name sppears on the other side of this Security]

——
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NOTES ON SIMPLIFTED INDENTURE
Ceneral

1. Time Periodi and Percentages. The various time perinds ind permentages
appearing in the Model Simplilied Indenture, 1o the exient not preseribed by
the TIA, shnuld be reviewed by prospective users ef the Mudel Simpiified
Frdeniure in light of the eonilicting imerests nf e partieniar parones. Cerain of
these perinds and proportions are the subjedt of specilic explivition i these
notes (e, note 510 Seatinn 6.01). Uters may alter any af these figures, but il
should be noted thai thert do exial imerrelalionships amnng ssme perisds or
pereeniages (appearing in dilferent seqvions of 1the Medel Simplilied Indenture)
which are deliberaie and should be considered in the aliermjon, For users'
eonvenience, there it set forth below a list of the Sections contzining time
periods and percentages nat prescribed by the T1A;

Sec 2.12 Sec. 2.08 (4th §)
101 (last 93 501 (1)
102 801 ()
303 (in 1) B.03 (2nd T3
402 9.02 (1u 1)
4.0 10.07 {{sc )
601 (1) 10.09
601 {2) 10,10 (1s1 %)
6.01 (5) 10.10 {2nd T}
6.01 (fast 1) , 1043 ¢1u )y
6.02 ©o= v 1013 (2nd §)
.04 10.14
6.06 {2) 11.04 {2}
§.06 {4} 11.04 (1)
806 (%) 11.0%

7.06 12.10 '
7.08 (3rd 9)

Security 991, 53,6,7,8,9, 11, 13, 14

Introductory Poragraphs

1. Definntiony. The terms “Company.” “Trustee” aml “Seewrities” are de-
Aned in these parneraphs and funber defined in Sectien 101 The delnitinae of
those lerms in Seviion §.01 build on the delinitions i the inneiuetsey par-
graphs o that users need ot repest the Congray™s and Trasee’s noames it
the title of the istue a sevond tme in Section 1.0H,

Section 18]

1. Affiliaie. Although this definicion is wt forth i Ruie 0.2 under the T1A
and would therefure be incurporuied by vinne of Section 103, i s sl
sullicienly in the Mudel Simplilicd ludentan 12 wareant s agpearance here,
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The mraning of the words “cenirol,” "marelliog,” and “conurolled™ are,
Rowever, derived Dy fnevrporation frm TIA Rale G-2,

2 Agent. The terms “Registrar,” " Paying Agem™ and “Conversion Agem™
are defined, and the 1erm “m-regisizae™ 5 given oontenl, in Sectian 203, The
dutics of these agenws are set forth in UC.C, Soctions B-401, 8-402, By,
B-404 and 8-406. There is ao comparabie definition in the ABF Mixlel
Indentures.

3, Board of Directars. This definition is zssentiaily the same as the nne in the
ABF Modei Indentures. By an “auihorized™ board commiltee, it is intenditl
earry forward the ABF Indenwsre Commentaries’ requirement (at 36) of
eompliance with applicable stawe law.

4. Company. Succession 10 the “Company,” and successive sucression., s
provided for in Anicle 5 and Section 10,15, Each sucressive “Company™ muber
Article & becomes an sbligor un the Serudiics for paymeni and 2n abligor on 1he
Indenture for ather periormance {alihough anather “Company™ may leviune
obligor under Arncie 10—Conversion). Ja additien, while “Comapian™
deiiberatcly broad enough to ¢limmpass non-corpornwe issuers, ROR-Corpurae
users will find the Model Simplified Indenture adapiable, but not ver adiyued,
to their needs.,

5, Dufucit. 'This definivion is nol contained in the ABF Model Indentures 1o
refers o an Evem of Defauir as delined in Section 6.01, and also inchies o
event which would beemime an Event of Defawlt alicr aotice or pastage of oo,

. {)fficers’ Corpficate. By reflerence 10 Seaion 1110, it is intendaid el
Rexibility be alfurded 1o users w expand he list of persons who quaddy s
officers. ( Section 12,10 is uscd a3 a repository (or vther variatiens in the sevom
order 10 avoid changes. filf-ins and re-numberings W the grealest extent panst
ble.} There iz no provision in the Mode! Simplilicd Indenture for an conyiees,
accountami of ather expert 1o give a certificate, as there is in the ABE Miaded
Indentures, sinee such 3 provision aeeempanies negolinted rovepams (wiuvlane
not ineluded in the Model Sinplilied Indenture).

7. Prncipal. The use of the term “prinvipal™ in the Mudel Sianqsdelund
Indeniure w inchule the “preemminm. i any™ is inended o avoid the repetim o
what phrase in oy sepsrae provisions of the Indemture. “Principal,” vl
alane, is proper in almast all cosests (e theee is an immerline Frem ol
Default under chvgxe {23 of Sevdon 4,01 i the Conpany Tails g puy “peond
pal™ when duc), and he premium is specilivally exvcluded b flwee pros e
{e.g., prigraph & af $lw Torm of Sevurity ) wlere required, Whele reson paay
always be had 1o the reference W Mrontext” in llu_- intrecluctory cliase ol S
£.04, it is hoped that cach use of the term “princijul”™ his been iested gains the
larogning.

8. SEC. The ADF Miwdel Indenures define "Cimmission”™ to mean the 85
and any swvesor ageney "peefunning the dutics now assigned o |ihe sEACH
wnder die Trust liwbenture e Le, wnder ™the "Urust Tedenaure Lol (AL
at in furce a1 die date s of which this Jindemure] was executed.”™ Wil th
SEC could by stuule be consulidiited or changed inta sime aew or ilieero
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agency, just as the TTA vould be cambined inmn ar replacet! by begslation such as
the propaseel Federal Securies Covde, vhe Mudel Simptilicd Ludeagure does no
deal with theee possibilities. .

3. Seennnies, The peoeric term USecurities” is used s iy the Model
Simplifiesf Indenture can e otifieed witl mespeed o unseeuged debl issiraments.
ol whalever Toemal appeilinien (o, deleowres, cenilses, el Lloweser,
the Mudel Simpiificed Indeniore is a chised-enl indencure and conemplaies a
single series of detw imuruments, in o spevifie agregate mazinual principal
amount; it docs nol provide for mulliple sertes or issucs.

10, Subsidiury, Since the term “subsidiary™ may be used in dilTerent oon-
temis with different definivioaal content, and sincr Lthose contexts (requently
invalve negatialed provisions, delinition of the werm has been amitted [emm 1his
Sevtion.

1. Trest Officer. While senior afliters of the Trustce will carely il ever {2
least in large metrnpolitan banks) act ander the Indenture, i ooold be highly
embarrassing il any af them sought e acy and was precluded Froni doing se. Tn
nor-urban banks, scninr oilicers may, in facl, adniinisier corporiue trust mats
Lerv '

Section 1.03

1. Factorpmration by feference, In Trust Indeniure Act Release Mo, 39-605
{Jan. 8, 1981}, 21 SEC Mocket 1244, the SEC aadled Guenralibe suvemion 1 the
echaique of incorporation sf TIA provisians Gy relerence atilizeod in the Mol
Simplified Indemure. The legab basis for ieocposatinn by referene may e
sumaiirized a3 Gdhies: (i) the wems of o peliicly-iraded dels seearivy indate
Wiese nle pare of il seeuruy by refecence b an meleatare or e a stabue ur
rule, VOO Seviiom B220200); (i) a0 quaidilied idvoiace inay coniain any
provision thar dees not contravene 2 TIA provision, TTA Sevtion 318(1B):
(i) o provision for invorporaton by celevener does e cenienene any T1A
provision. { Mot indemures, tike e ADF Model Todemores Secdon 180423,
inenrporare by reference several delinitons oy the TTA i e Secureisies
Ave] The dralimg eompnitee reveived a g i e lellmeing Lungee
be added a0 the end ol the lirse pormgenpds wf Secipen LOF I b s vhusse e
do s

Whetsever this {udewee iovorpeniies Ty reference o prsvision in 1A
Sevtions MUEMELL) vontaaing e statcment e gulentage o e gualis
fed™ Followves] by the words “shall™ s ™maw,” o tern Lolhiaeesd § st
abways tpnaebioely 3 by e worsls Seepaeee” Mproadde™ o Mroneein,” cach
such provision, ineheliog related delucions sl mades ol construction, s
herely abpned as o previsioo of thiy Tndenoere.

2. Mivorpreated Lo aned Ruds. The TLA defindion in Seetion 10T Bxes the
incorporated T1A 10 the stionwry st in eflict on die dae borme by e
ffenuure. ‘The eileet is inemled w be the some as long-dorm repeining, in
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mnvealional indentures, of pravisions permined or required by TIA Sectons
M0-318. As 10 the possibility of change in definitisaal cement of certain
 indenture terms via mbe-making under the TTA, see TEA Section 30%c): nn
such rule may affeet the igterpretaion of an inderure previously qualifued.

Section 1.04

1. CAAP. Clause {2) contemplates generally accepied accounting principies
as they exist a2 the lime ap accounting werm is being construed. I an issuer ix
concerned 1hat negotiared financial covenznta {which musi be added o the
Madel Simphlied Indeniure, il denred)} have begn struciured on the basis of
currenily accepied accouniing principles and what a future change in acrounning
principles may make those covenanes too resiricuve, cluuse (2] can be changn!
to lock onto accounting principles generally aceepted a1 the daie of the inden-
ture, Ser Fogelson, The Inpact of Changes in Accounting Principles on Revien -
tive Covenanits in Credit Agreeenents and Inedratures, 33 Cus. Law 7a2 {1974
0Qf course, that would impose upan (he issuer the increasingly anerous oftli-
lion 10 restate subseguent yeant’ financial siatemenis, solely (or indenture
zovenanl purposes, on Lhe basis of accounting principles o longer atherwiw
applied.

2 And/Or. Clause (3) eliminaies the need for such awkward Jocutions ..
“andfor” and “A or B or both.” See Bankrupioy Aoy, 11 US.CA §102(%)

3. Swccessive Sueceisors, Occurrences, ofe, Clause (5] is imtended e unaiv) -
score the intended application and re-applicaticn of definitianal pravisions like
“Companay” and “Trusiee” in Section 101, and operining provisions Like
Scctions 5.01 and 10.00, ro suecexsive obligors, llduciaries, mergers, allvetan
adjunnents, ele

Section 2.01

1. Thr Form of Secnnity. The approach of the Model Simplified Indemture i~
1o utilize the form of Sevurity {attached as Exhithit A) s the place, and the ol
place, witere several of the subsiantive provisions of ihe Lindenilure appear. Hle
hirst sentence of this Sertion is imended 10 eifertuate thut approach amil 1 neihe
clear that thase provisions, alihough appearing anly inthe furm of Seoarin . ne
part of the Indenture.

2. Furmat of the Secteerty. The phirase “substantiaily in the form of Labulu
AS appearing in the limg senteree of this Seetion, s imtended 1o aflewy en
changes in formac in e physical Securities, whether jraned or lithungrapdand -
typed amd whether ar not framed in siecl-engraved burabires, The phrase is e
imendedl 10 allew for coreections in the definitive Securities of errors 1 .n
omissivns fretn Exhibit A,
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Section 2.02

1. Execution of Securities. The signatures of twn Company Oficers are
required in order 1o compiy wilh ceriain stock exchange requirements [or
listing. See NYSE Coo Manual At A-214.5 Tt is andersiond than the cigrature of
an Oilicer actesting w the Cienpany’s seal 13 one of the two aeeepnalile Tor thos
purpose. Manual signaturss zre, of course, saiisfaaory.

2 Cantmuing Valuinty. The sccond paragraph of 1his Seviion embadics a
requirement, and uses the language, of the NYSE Co. Manual (a0 A-Z214.5). It
it recognized that individual Securizies bearing proper signatiures may be invalid
lor reasans wholly unrelated to the signaure requirement.

Y Cornefreate of Authentication. What was formerly 2 certilicate by the
Trustes i5, a5 can be s=en on Exhibit A, ta be a signature (like that of a stock
transfer agemt ) evideneing authenlicalion.

4. Purpose and Effect of Avthentication. The ABF ]nd:nlur: Cammentarics
{at 141} express the principal purposes of awthentication as whe following:
identifcation of the Security with the Indenwre; provention of un gver-isue,
and safeguarding against counterfeiting. As w the cileq of awheniication, see
U.C.C. Section 8-208.

5. Aucherticating Agend, While authenticavon 5 a principal responsibility of
the Trusiee, the capacity o appeim auchemicadung agents is preserved in the
las1i parmgraph af this Section il the Trustee chooses 1o use it and utherticanon
by an amen is treated as equivalent o authendcaion by the Trustee

Section 2.03

I. Qne Regrstrgr iy, Alhough an issuer can have mare than one paving
agenl or conversion agemt, andy ane definitive regisier of the names and ad-
dresses of Securityhelders can be mainiained, and thar iz done by the regisorer.
Thus the distinaion Letween ane regisirar and ofe OF MOre Co-rodisirars.

2. Exchange Requirernonin, For Securitics o be listed on <lie New Yark
Stock Exchange, Uic Exchunge still matriaing the requirement for loratian of an
oifice of the paying ageno i Alanhattan, Sec NYSE Co Mool ar A-4,

Section 2.0F

L Porions Deewed Civners, The costomaey provision permiving the Com-
pany and the Trosiee o reevgnize e registered balder of a Security as de
owner fue all purpeses @ fomd in parsgrapdy 12 0f the Teme ol Seruney, The
prartiom of the rusiotaey peevision wineh diseesareds noiee oo the coniraey s
omitted from parmgraph TR As noied in the ABF Dulemure Canmentarnies Gu
1913, the custamary provision "oy ™ exveed e bovadaries of LLG.CL Sections
B-403 and 8-, Smne drafismen way choase wa leave eun raragraph 12 on the
theory thas ULL.C. Section B-207( 1} already vovers the paing,
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Beciion .06

1. Rules for Vransfer and Exvhange. Sccion 1206 contcinplates that the
Registrar may make reasonnbic roics and set reasonobde requironients Tor is
functions. Compliance with swh reassnable requirements is prosribed in this
Section as a condition 16 registratisn of transler or exchange.

2. Traryfer Fees. The las senence 2f this Secuion is nol inwended 10 encoyrs
age the practice of charging Fees 1o Securityhndilers but rather w proveo issucrs
in the evem that agency charges do beeame subsimial. For Sceuriiics [listed an
the New York Stock Exchange, the Exchange lorbids any such {ce to be charged
o Securityholders. See NYSE Co. Manual a1 A-81.

Section 2.07

1. Mubtfared Srcuntres. The Tanguage “lost, destroyed or wrngfully taken™
is the languace of U.C.C. Sevtien B-405, and a sulliciem sipilagion is tremied as
a desiruriion for UC.C. purposes. :

2. Alatnred or Maturag Seenestees, The Limpgace of 1the ADE Aodel Inden-
lures, permtiting payment of 3 matured or maturing Seceorty (eather than
issvance of a new Serurity which is then presemted for paviene}, hay Deen
omitied on the assumpien that such one-sep poyment wonld follow inoany
evenl.

kN R:'pa’m'ram-m' Svrrreines, The ABI Lndeniure Cammentaris poind vl (1
184-85% thar the indeniure cannes dischange the obligation represenied by 5 dos
or stalen Scrurily thal comes inta the hands of o lona fide prervlaser, Therefore
the tast semence of ihis Scrtion provides that the sould obdigadens of e
Company are inereasert Dy the issuitnde of replacemen Serunities. As 2 praetival
matier, sech focrease s odlser eisher by the desorwuction oe uocnboreeabiling of toe
lost ar stden Security or by she indeminity fuenished for the savaner of due
substituled Securily.

Secctions 2.0812.09

1. Repbuered Sevuritier. The intent of the sevaml paragrapho ol hie Seetion i
woallow 3 deweeminadmg, oy tine, of the Securties thee deenwed o bae
ouistanding, See nave 3w Section 1,07,

2, Cunevrted Securties. "Theee iz e speciliestion in these Sections that
ronverted Scvarhiiet are no hinser auiscinding, both Deciese dun does appear 1o
be sell-evilent and Lecouse (1) pararaph 9 of the form ol Sccurity reguires
surrender of cacl Sevurity 2 Conversion Agent in onder 10 vifevt conversion,
£it) Section LEL regquires dhe Conversion A w ferward such Secupines te
the Trustee aml fusther reivires the Trwstee o cmeel such Sevariies, and (iid
this Sevtion spevilies e caprelbal Securities are no msnmling,

A, Sevwrates Catled o Rederpiion. The only Securities whid will cvnse o
be omstanding on a redempuio dare iF che Paying Agent ls rivrivetd] Dinls
suflicient to puy thew e thise Securiies whiclaee ™ payade oo tha e, i
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those Securities as to which notice of redemption has heen properly given. See
Section J.04.

4. Secwritivs Congidered Paid, Note 2 18 Secrion 401 applies tthis Section,

5. Secuntien MHeld by the Company er an Affliete. Arvarding (5 il ABF
Indenture Commentaries (a1 42}, it is vhe more usual pruciice w include aa
outsizading tnese Sceurities which are vwined by the Cumgaony il s Alliaes
except [or purposes of giving ronsents, waivers, #ic., but it is possible 10 exclude
such Securiliex from the catcgery of those cuisianding.

Section 2.10

1. Temporary Securicier, Use of temporary forms of the Securitics until a
deCinitive form is available has become relatively las frequent in reeent years.
‘The recent promuigacion by the SEC of Rule 415 under the Securinivs At could
revive the neccssity 10 wse temperary forms upon indial issuance ol Seunies

Section 2.11

1. Destruction of Sccuntivs. The Model Simplificd Tndenture, like the ABF
Mode! Indenures, does non dirsct the Trusies 1o desiroy scourities surrondered
wr it. Destruction or ovher disposition of cancelled securities sheald e mude the
subjeci of a standing instruction frem the Company 1o the Trusier, taking inln
account applicable decumem retemion requirements.:

Section 2,12

L. Payers of Dhfasedted Fricrest, I defaulied interest is paed o Seeuriny holders
as of a special record dine, as provided in Lhis Section, the rigius of peesng who
were registered holdert of 1he Securitiex on the cegular record dare are speeifi-
cally overridden.

Section 3.01

1. Specification fo the Trsper, Since redempriom may by gdfecied umier the
muond oy, apsionad or “addivional apusnal™ provisions of te Torm ol Secary,
spevilicarion w the Truuee (in the requiced nonieed g pears appropriate. The
ART Alwlel Indemiures have no soeh requiremenn. See afsa e | in Sertion
3ua,

Section 3.02 .

L. Miothoo! of Sefietin, The requirement of gelection sither an 3 pre i
bazis or by lot has been inserted fnoy e Model Siaplified Lhdeoiure ot 5o
much v avoid unhevcssary disereion vexied in the Trustee ax to aovond bk
with the requirrnienis of the privezpal gock eschienees (o0 NYSE Co. Manuai
a1t A-177} and with 1he practiees generadly fsllowed ly indentuee trusiees. The
ARL Mool Lindessturrs prescrile such “method a3 (the Trustee) shidl deem
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fair and appropriane.” The drafing commitiee rereived o suggestion that the
firx sentence of this Section be changed 0 read as (olluws:

It less than all the Securities are o be redeemed, the Trusiee shail selet
the Securities (o be redeemed by 2 method that complies with the require-
menis of any stock exchange on which the Seeunities are lisied and what 1he
Trustee cansiders fair and apprapriace.

2 Time of Selection. The ABF Mlodel Indenturet provide o selection of
Securities o be redeemied ool mure than 60 days prior to the redemption danc.
The Modei Simpliied Indenture, in specifying the methods of stiection, adopts
the approach of the ADF Meakel Indenturey bun preseribes 2 period af not more
than 75 days since the natice of redempiion may be given as carly as 60 days
before the redemption date. )

1 Notice & the Gonpany. The ABF Model Indenwures alse provide for o
notice by the Truster 1o the Company with respeet 10 the Sceurities selcoied for
redemption. The hlodel Simplified ndestilure omus such a requirement sinee
the Company can always make inquiry of the Trusiee il it ciires to do 0.

S

Section 3.03

. Specificarmm fv W Svcnrtivholders, While verrain halders, particularly
insitations, Live cxpressed an imerest i knowing for their own purpows
whether redemprion is being made pursuani 10 the mandiwory, optiopal o
“additional opaonal™ provisions of the furm af Sevurity, the Mnlel Simplidial
Indenture {like the ABY Mobed Tndeaturesh docs not reguice thie such infor-
mation be inciuded among the stnements in the redemprion antice 10 Secori-

ivholders

2. Nonee By Ahnd, Tleis Section i de liest of severn] whitle preseribae potioe
by mail dirertly by Scecricyholders, without o paeitlel requirenieny of puidic-
s, Comysiring 1w o anethmts, dierd el netice is mare Tikely s reacl o
greater munber of Securivyhelilers, OF conrse die Comapany muv, ininy ese,
atso publish e notice, and vertin siwk rxehangre polivies resgoire 30t dit i
the case of parial redetipion of Sevarites, See NVSE Goo Mol an A-175,

Section 3.04

1. Bterest after the Redemption ate, Parugraph B of the o of Sceeurie
specifies that imerest orases to seerue after the eedenaprion dale an Securioe
called fur redemnption.

Scetion 3.05

1. Furteds Dvposited fur Redemption. The requirement of depesit of paneys
“yuilident™ w pay e redemption price phas acerseed inerest s nended 1o
import 3 requirement that on the redemplion date the Paying Agent be
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posscssinn of funds then availalile {ic., funds cleared for it= used 1o pay for
redemption and acerued inerest.

Section .08

L Prerise io Pay, The Muodel Simplilied inelemare defers ta wadition in
incteding in this Sertion a promise o pay thae duplicates the promise ue each
Sevuritylislder appearing in the B of Seeurity, Inelusion of this separae
pramizz running b the Trusies arose oul af by pre-T1A ared i give standing
ta 1he Trustee w enforce payment on behail of 1he Securityhalilers. See note L in
Bevtinn 6.08. _

L Payments Deemed in be Made. By depositing with the Paying Agent 2
sum sullicient for the purpose (1ec noe 1 10 Secdon 3051, 1he Company is
congsidered 10 have honererd Gis shilignuon w pay principal amb interest on the
Securities, and Lthose Scrunties vease 1 be owsiandivg, This Sectinr makes
clear that the Company must depwosit an ameunt suificiens o pay 31 principoal
ard inieresu due on the phrticular date, Aot (fur example) jusi chough tn pay
principal and interest on Sccuritics cafled for redemprion il smlier amownts are
due en the same date. As set forth in Sectinn 204, cach Paylig Agent agrees
be a trustee in respecy of all amoums so deypoesioed.

X Moderest va (herdne Pryorents, While indentures venceally provide that
inlerest an rverdue grincipal (il everdue imeress, i Tawelul} will be comypueed
at the presdefanle rae, some users may consider Lhis subgeer 1 e 2 matter for
nepoitation, I used, o penaliy mue may beter e plaved iy i ludenture raher
than in the (orm of Securiy,

Section 4,02

1. Beports by Company b Frustee and Seenritphefibers, TIA Secion
4o 1) requices the Conpny o file v Pschuange Ao repnne with the
Trustee, hut neisher the SEC nor the sunk vxechanges tegaire the Company w
send Exchuogr Aol reports or perioslic shurcludider repons wo debthodders. Yt is
vare {of iulemures 1w reguie the Company weaend il oe quanerdy reports
1 debiboiders, cither genernlly or wpon regquest, and the Muelel Riangliland
Indenre dues non ddie s T 1977 the SEC reccived a reommendaion dhan )l
Compinyy repants wade aveladde o st Rhelderes be wele vailidde s well 10
debiholibers whoe reguest thens, S honse Comue o on Dineestate and Foreign
Canuteree, Py Caang Tt Sems, Reprors o the Aedv iy {nng an Corpwargte
Priachosiee o ihie Ser, aned Foaecln Cownn's (0o Proe W52, 0 553

(LT

Section 4.03

L Rewsn for Cienplinnce Certificete. The alsence of lnaneiad oowenams
may obvine the rationale Tue an oannual compliomee ceniticae, and sume
indentures mnit Lhe regquiremenst in siweh sircamsiinees.
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2. Contemiy of Cienplimnee Certificate. W othe annual cenilicision incluries
reference 10 2 Default that oocurred during the law fiseal year, it must 2isn
descrilee thre siaius of the Delile (e, continuing, cured or waoved ) at the nme
of centificatjnn. The Model Simplified indeniure, hawever, fike the ABF Model
Indentures, dogs no! require the inclusion in surch centificace of the four reciials
that derive from TTA Seation 314(e} and are listed in Section 12.05 Cf SEC
TIA Manua! a 101.

3. Compirance Report fram Auditors. Il tompiicated fnancial covenants are
added 10 the Model Simplificd Indenture, users may. consider the addition of a
requirement that the Company [ie with the Trustee an annual compliznce
report prepared by the Company's auditors, See ALL Federal Sequrities Code
§1310{d}(3} (1980). For the form of such repons, see American [nstituwe of
Certified Public Accountanis, Special Reports, Statement on Auditing Scan-
dards No. 14 {1976} 2t paragraphs 18-19.

Article 4 Further Covenants

1. Technigues jar Additier. Where it is ao1 practieal o add covenants in full
afier Section 4.03, users might consider 2 sinele Sertion 4013, 10 the general
elTeet that ™he Company shall perform each of the fusther vovenams appearing
in Appendix !, which is part of this Article 4," with the text and related
definivions-of the severad additional covenams set Twrth ar feneth inan appermilix
atiached 10, and imegrally a part of, the lndeniure in the same manne: s
Exhibit A—ihe form of Securhiy. In 2ay event, users addimg vovennnts should
cansider whether summary disviosure concerning any of surh covenants should
be set ferth in 1he form of Securiny.

Section 5.01

1. Swope. It shauld be nared than this Seetion endy applies to 2 trnsaction in
which whe Compriny eonsudidaees o nierges s annher eparation of ransfors
or leases assers fo anher torpuoration.

2. Nom-Corporate Succerors. The ABE Model Indentiees prechude dhe
passibility of a morcerpurate subsigured hiligor oo e Sevvrities In' the
contabinuion of the tralitional vovennts (i) we preserve the obligue’s oorponue
existence (which is emued fram the Model Stmypkified Indenare} and (i) 1o
Timil consalid:uion, merger of Asset iransfes only 10 “ansther corporaiion,” The
Model Sinpliticd Indetiure weks o achieve the same effect by requiring a
weperate seeessor in cliwse (1) of thia Sectiun, Given the rae ol evohation in
enpital foration deviees and the increased use of vehicles (such as g
ventures) for projects invoiving the pessililioe of 2 public borrowing, ihr
likelithuod, wer the Tife of 4 long-term Secueily issue, of subsiitwing 2 nane
corperate abligor by ussed transfer should o be diseurtded withoue thuught. T
should De rememibsered, tevertheless, it corain intitutinmal investors { pariir
ularly fife imsurance annpanies) may be sebstannally disotvantged if det
instruments in dicie portfodios beene the oiligions of nun-oorurte vhligurs.
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A, Fureign Suceenwr (figars, The ADF Muxlel Tndentures idsn preclurde
eonsalidation, merger apd 3530t rmmsler exeeps o nestc corpacions. This
Sertieen stops shon of that prohiliion. The note e forth imnuedianely alwve
apnbios as well e the puesiliilivy of Torcinn suacessor efilizim,

4. Prigiipwder  Fravisocimns, Vhe Madel Sonplilicd  Ledesowee 1akes the
posiinn that the basic ohligations goder the Securities shenhl Fidlow  the
initial obligor’s asseis, scliect 10 noe 6 bedow. Llkawever, 1he caception tn
clause {2} af this Scotien revognizes the frequent pitteen of merger into a sub-
sidiary or ¥ivg versa, with the parent assuming subsequent ulilizinions under
Anrticle 10—Conversions. The excopton to clause (2} is alsa direvied 1o the tash
merger problems thin were the subject of controversy in Browd v. Rockweli
Iniermatinnal Corporation, 642 F 2d 929 [ 51 Cir. 1781).

5. Any Serics of Belated Traractians. In the comexu of asset itisposition by
ransfer or lease, scrinus considecalion mus be given o the possinlity of
acenmplishing pircemienl. inoa series of wanscions, what i spedifically pre-
cluded il avempied as o simegle transaction, Privacely placed debn instrumenis
frequemly prohibil disposition of substantial assers Owith s matheiatiend pre-
seripton of “sulsiantad T} anoone or o secies of celiocd cransact ims.

6. Fermination of e Obletrres of the Pror O80a0e. Veler the ADF
Model Intentures, the pricr obligoe remaing [uble onobe Seewnitics, The
Mowtel Simiplilacd Ineleniure 18 similirly straatoreed so b, whether o oo the
. suvcessor obdigoe properly assunigs the ebligmions, due prier slilfieer (ooept in
vage of a mrngee or consoblation) s sol released from s uliligaesons e pay
grineipal tnd serest on e Sevurries, Thus, il company A sefds all ol it assens
4] {'ump;u“' B, w]li.q'h SINSLIFTILCN :I.” ol ;\'5 |i.||1i.lilir:~'., LT A oremanx ﬂlll'l].:-'!ll‘lf
e piry the Seenriigs i B Bils e oo sos Tssuers oligeoing o seede cosuisuing
lidsding, wr eoneerned vhat such Teibilioy aoy made o didlaenly w lguadoe Cor
PﬂM't"l."l‘I A% Y rvrsbmene c':]rltpunr} fu“rl'ﬂ.'ing o sabe o s, shonafio |l.l-1ll.."l." the
Last porraph of shis Section and cousider appeapoine swugy Jis losaee in
the fumm of Security,

Section 6.01

V. Foeedtorcteery dhfamdin, The ABE Madel Delentuees awdinde, a0 the e
ductory clise 1o tloe defaadt s w bemahy poarenchedcal e s hich nakes
etenr thon default is oevizioned wherhoer e scoareence “shatl beosalomtane or
ety o e etfected b opeeramgooy of L™ TOe SBEEF dadesiore Comimen-
ciries (a0 205 eedlect dwe pog preee od s imaeoduenrey ieoerial s emded ta
refoie oy argument g cvenis eesadiioe Toon Soce weapesie are il e Jwe
treaied s defules, The ARE hiwdentyre Conuoemarics go o e say el some
drafizmen feel this pheasecbey w0 be wmneeessary. The Aodel Sinapdilied
Indepiure tekes the Liner view.

2 Cross ffudts and Sebsidiacies” Dofindte, UThe inelusion of crnss-defanl
pruvigivms, and the drafiing of such provigions, are maiers fore et ation ad
are it abdressed in die Alodel Singbilied] Tndenieee, Similardy, dwe exens w
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which subsidiaries of ap issuing Company represent a magr part of 1he credii
wpon which 1the Securityhnlders are relying. and should 1her-fore be inclardel
(along with the Company} in clauses (4} and {5} of this Serrion 5,05, i3 left in
negotialion.

3, Custodian, The particular language of clauses (4){C} and {5}{B} of thix
Section ia derived from the new Bankrupicy Act, 11 US.L A §303(h)(2),
The new Act is reflecied throughout whis Section. See Comminer on Develop-
menis in Dusiness Financing, Siructuring and Documenting Business Finane.
tng Transactions Under the Federal Bankruptcy Code of 1978, 35 Bus. Law.
1645 {1960). )

4. General Inability or Foflure t¢ Pay Debir as They Hecome Due. Some
current jnstruments include, among the speeilied defaults, the general inahiling
or failure on the part of the Company to pay is debut as they become duc, The
Model Symplified Indestore omita this ilem on the ground thal it may be o
disguised cross-defaull and bestnws no obvious practicn]l advaniage on the
Securitvholders bui, pamicularly in times of iight ar expensive funds (Like the
present}, it may inhibil the Company's zbility 1o strerch itx payables.

5. Oraer Periads. Grace periods are by their nature arbivarily selected. The
Muode! Simplified Indenture retains 30 daye as the grace perind {or Defaul in
paymem of interes: bul preseribes 60 days ar th2 period of mm-compliznes witl
an indenture covenant after receipt of praper nmice of the Default. The A
Mode! Indentures use 30 days for both. :

b. Disclosure; Avcounting Cumseguences. An issucr that is subject 10 the
reporting requirements of Section 13(a) or 15{d) of the Exchange Azt mus
disclose material defauits under an indenure to the SEC on Form 1-Q, lem 3
—Diefaulis upsn Senior Securties, and in itt financml suoemwents gursaant Je
Reg. 5-X, Rule 4-08(c). Further, il the maturity af & longaiermy deb tssue may
be zccelernied because of 2 defouit, the issucr may have fo revlassify the issoe as
short-rerm delt unail 1he defauln is cured or waived; see FARN Classiliciiwn of
Obligations That Are Callable by ihe Credior [expasure draft—July 3.
19823, Firally, if the consequences of default may be maerial o tovestors. the
issuer may be subject o “tinely public dislosure™ obligations under Kule
10b-5 and other anti-fraud previsions and under applivabic stock exchanee
paiicies {xoe NYSE Ca, Manual at A-18).

Section 6.02

1. Pereentage of Johders Required for Acceleratian, The ABF Mude! bodvn-
tures use 3 25 % figure in the analiyg w this Sertion but use oaly a 1095 diguee b
the analog te the final paragraph of Scrivn 6.01 {1he peroctuage of 1olde
whaose notive to (he Company and the Trusice is requisite 1o 1he ripening of (e
specified tefimit). The Model Simpiilied hisdenture uses 5% [or both pur-

2. Acerued Interest. The ADF Mode) Indentures omin 1 specily that, upon
screlerntion, accrued interest av well as principal of the Securities shall bevone
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due and payable immediately. In part this may be because the ABF Model
Indentures, or at leas she ADRF Indenwure Commeniarics, were wrinen with
cgupen debentures in mind; the ADF Indeniure Commentaries refer, in this
connectian {at 218), to the requirement that coupons be prescaied on the
specihied interest payment dates, The Ml Simplilicd {ndenuiree, un the ather
hand, docs spedily accclersuiva of interest, presemalily imerest accrued to the
date of declaration.

3. Rewbwen uof dvcvleratiun, The ADET Mudel Indertures, along with many
current instruments, include a lengthy paragraph providing that afier accelera.
tion the holiers of a majority in principal amount of the curstanding Securities
may rescind the declaration and its consequenres, subject 10 rompliance by the
Company with a set of conditiens. The Model Simplified Indemure subsumes
ail surh conditions within the phrase “cured or waived"” in the final sentence of
this Section. (The Mhlodel Simplificd Indeniure deliberaiely uses the mme
majerity requiremen {or reaaission of acceleration in this Scoiion and for waiver
in Seciion 6,04, the ABF Inenture Commentaries point out alternative pos-
sibilities aL 472-71.} Ser aise note 2 1o Section 6.04.

4. Relatiensfuge tn Sectons 804 and 6.04. Although the helders of anly 257
in principal amaun of 1he Securities may aceelerate upon an Event of Defauil,
the Model Siialilicd Indeniure does now atempr 10 create an inpasse between o
25% minoriy and the majoriy, 1t is intended that the power of the majprity,
bestowed by Seciinns 6.04 and 6.05, shall in any ¢vent govern.

5 Relotumsfup ta Ariicde 17, While 2 declarmion of accelcoiinn may make
principal and interest on the Securities immeciaely payable, ao paymeny on the
Securities may be made during (e continuance of the cireemsunces provided
for in Sertions 11.04 and 11.05.

Section 6.03

1. Avedafile Renwedivs. In authorizing the Trustes 10 “pursue any availabic
remedy’ for collection on the Scturitics ot enlorcement of the [ndemure, tie
Model Simplified Indemiure subumes all of (he customary phensesiogy: ~ac-
tinns, suits or proceedings.”™ “ar L or in egeity,” "under this Liedenture or
gtherwise by law,” ete. €f ABF lndeuure Comnwntaries o 235260 i
provision that the Trustee may being suil withoot laving the Secuerities inoa-
possessinn hns been retained inlie Aledel Simplified Indeooaee, abboagh soane
may consider it unnevessary,

Section .04

L Sequenes of Ervars, A is implicit in note 1o Section 6,02, 1w spquence of
events 1% [urst, defaull under Section 0.01; soromd, acceleradnm umder ig hica
scrtence of Scoiiun &.02; 1hird, waiver under this Section 5.04 or are by the
Campany: and lounh, rocission wnder the last semence of NSevtion 602
Conceptuully, waiver or cure is a prevondivion e rescission of scvelerntion.,
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2. Effect of Wairer. Unlike the ARF Maodel Indentures, the Model Simpli-
fierd Endeniure vaniis the teadivional Emgoaage 1 the offees dun nas waiver sdiall
haere am etfect upiin any vawiverl sivureenee or wpan a ropetition of che waivedl
occurreree. As 2 proaciical matier, any waiver given amler this Seetion should
sate the dive as of which it speaks and speeily that it Las oo effect on Ly
oovurvence aot specifically waived. {An action rescinding acceieration, under the
tast senience of Scction .02, shoutd be equally speaif. )

3, Waier of Past Dofadt vr. Approval of Suppdemenial fndeniurer. The
Modei Simplificd Indenture wses a majonity provision for waiver of past
Dicfauls byt 3 ywoethirds prowision for consen wo suppiemenial indentures. he
ABF Indcriure Commentanics paint oul aliernalive possibalities au 472-73, and
it i nated that some indemures covering et seeurities 16 be oifered nnder
Securities Act Ruie 415 have used a majority provision in Loth contexts, i the
same percentage is used in both conexis, then those waiving i past Defauin will
have the capacity, by consenling b a suppiemental indenture, to cffcct whin
AMOUNIL e 3 POFTRANETL WIIVET.

Section 6.05

1. Refuwd by the Trusice, The Model Simplified Tndeniure specifies shree
grounds for the Trusiee’s refusal W Tollow the directions of the holders of o
majerity of the Sevuritics. € ABF [pdennere Crmmentieries at 27 Imoahix
mnnoction, Tcnton is drown o Secion 700 e), which relates to indemninics
satisfactory 16 the Trustee, In light of such indemuities, the Trasee may
refuse to follow 2 dircetion, otherwise unexeeprianable, (hit might creae
liabitity for it in its capaciey as Trustee, hut the Midel Simpiilied Tndeniore
funbike e ARF Model lodenteres) speeifies than the Trosiee may refuse 1o
Toilow 7 dircctivn thiil wauld invalve it in personal babiliy.

Section 6.06

1. "Nu Aot ™ Clatses, To aid the enforeeabitity of (s Seetion, paragr
14 of the fmm of Security disctoses e Hatitaton au Seenritglwdders” mghis o
e, S ALF lolencre Compmentarics g 23235, uwl Node, Lo finet af bater-
ety Bottrwent didendure Tewager and Borndboddere deidanee of "N clctnn ™
Clnases Pudubitng Bandhoddor Sunis Agemst S Cbfonee 02 Yalde L Jo 1t
{1953).

2. Seuntvhubders’ Denewire Suiti, The vonere have eradivienadly sdenoed
standing v debchokders o Lring derivative suits on behall of . salvent corpori-
gion. Standime 1o bringg such suits might nublify the effeen of this Section, S
Ooller and Schwvaetz, $he Sureeoad of the Denvatere St du Keafuatian amd i
Proposal for Legidaiive Reform, 81 Caluna. L. R At 3L, 0 IFT (10RT ) Pk
see Note, Credditors® Devivative Swds o Heburtt of Sofevnd Corporations, 88 Yale
L.J. 1299, 1300, n 11 {1979).
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Section 6.07

1. Choanger Affeciing Mundatory Redemption befure Mateniry, Unider T1A
Sertion 31ALHY a Serwrivyhilder's right 10 reerive prineipal and inerest when
duc may mx be impaired or aflevied withoon i Baldee’s omsent, The
pereentige i Securitybolders prosivibed i Section W02 may, lvswever, oonsent
wr an ametndment of 1he Indertur o change or suspend the mandaiory
redempiion provisions of the Scourities. See ABEF Indeniure Comnmentaries {a
309} with respent o "sinking funds,™ and SEC TIA Manual atc F48.

Seclion §.08

1. Enforcemend by the Trusice. Prine o the TIA, as the ADNF Indoniure
Comineniarica indicnie {1 223}, 1he Trustee’s right 0 sue for the whoie
amount owing on the Securities required an express covenan of paymeni
{unifer specihicd circumsiances) o the Tresice Tor the bencin of the Sevuri-
tyholders. Thar covenamy was carried forward in the ARLE Mowiel Indentures
and is preserved in Scetion 4.0 of the Malel Simplibed ladeure, alihough its
continued necestity it rendered daubtful by TTA Secton 317 (a3 (1) and by the
omassin of 1898 Ac Seaden 211 from the new Bankrupuy A,

Section 6.09

1. Prowft of Clann, While the new Bankropiey A, 11 LS AL Sevtion
S0T(al, onitning [898 Act Scetim 211 expressly authoeizes the Trastes w lile
procfs of litimt on Lehall of the Seruriivhalders, TiA Secion 3174002} carries
farward ihr requiretnnt, dictated &y e prior siodae, that & goalilyang litiden-
lure sperily thia authority.

Section 6.10

L. Payment aper to the Cimpany. Clause founh of 1liis Section is charmeier-
ized Ly the ADEF Iuderuure Commemiaries {ar 2317 as "inproguer oo femmtan e
W seewred Band bvlenture prevedenis,” on the grouml e the Trusiee Tor
unserured debeniires eannot collect o hobd any mondes beyvoml e alelnedoes
and relawd exprose The MModel Sinmgaditied Indeaoore cespectbul v disagrem,

2. Eichvat. The gaymew of any umgsed funds buck o the Congring s e
redmed ver dhe pruviiona of Sevtion 803, purwons o whivh ancbaoed anneys
hedol B the "Trustee or oy pavime agend, i e admdndseeition of e deninee,
are peiid ek w te Comgrogy upon s request abiee fwa years, Ve sendtog of
bendi prowisions ix to rerurn funds o the Company that, unless and unid
otherwise claimed, are rgliefuily s own,

Section 6.1

v edertaking for Cocts, Varinee of the permisgive peovisions of T1A
Sevtion 315(e) in Gvor of the Trustee would mup cower e an wlminisiealne
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position which may be summarized as foilows: when the TIA permiis <he
inclusion af indenture provisions, all vther provitions aul congisient with those
provisions are cxcluled. See ABF Indemure Commeniaries a1 472, and ALI
Federal Seeurities Cade § 1305, comment 2(b) {1980).

Sections 7.0117.02

1. [nierest on Trust Funds. The ABF Indenture Cammrniaries point aus (e
260-61) that trust funda are nol experted 1o be held by the Trusee lor any
sigpifican! period of 1ime, and Lhat 1 is therefore rare 10 find an agreement by
the Trusiee to pay interest,

& Segregation of Indenture Funds. The ABF Indenture Commentaries ex-
plain {31 260) that express permission for 1he Trustee 1o commingle funds helil
vnder the Indenture is cusiomary and rellects case amd sivutory Jaw on che
subject. It is narmal in irust law whay beneliciary assets may not be comming(eil
except in 3 common trus: fund or where specifically permicted by the rust
instrument. Even the cxprews permission is necessarily subjem {as 1he AB)
Indenure Comtneniarics go on to poird oul) o applicable nawe or federai
banking law and regulaiinna

A Pre-Defaudt Duties of Trustoe, The Slodel Simplilud Indenure dies niv
alier the very limited dutics nposed under tie TLA upen e Trusiee prior te .
Default, and in than connertion includes (in ¢lause (b){ E} of Seetion 7.01) Lhe
protective provisinn permitied by TIA Seqien 315(a}{1). A contrary pasition
was considered Ly the Reporer for the Frderal Securities Cide, who eoncluded:

“I1 has been persuasively yrged that extension of the *prudemt man’ 1031 for
purpeses af ascortarmong the acenrreaee of a defandt - would be impracti
cable and prohibiuvely expensive in ferms of ivreased rusiess” fesz”

ALl Federal Securities Conde, Totrowluction ar xl {1980} Xeo pereraffy Sclue-
ber and Waood, Curvat fucfuture FPrustees dvwfing the Bopanding Soope o
Sutten's fawr, 12171 Trusts & Lstawes 48 { Jan, 19820 [When asked why he
rabbed banks, uotprious 1930x felon Willic Suthun replied, ™ Desause tha's
where the woney i Thas Sietton's Lo of Firigacion b plaintitlfs “Whea in
doubt, yue the Lok, ™)

4. Aidicienal drmenity for Trustee, The ABEF Nadel Indenwares delils-
arely omsit the provision, conained i euagraph (d) of Seciian 7.02, excmipring
the Trustee Fram liabilicy for say action wken iz good Liith which it believes w

" be authurized or within its righte or powers. The Mol Simplified Indeaiure
respectfully disigrees with one of dhe premises ardeulaed (at 258) inhe ABE
Indenture Commiemaries, w the vilect that this provision will encuurage the
Trusies 1o act in quetivnahle finumstanees. The provisun is, ol course, sulsgr
to the gverriding provisiong of the T1A
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Section 7.03

1. Chonership of “Securities™ by the Trustee and It Gther Dealingt with the
Cwapany, The Muic! Simplified Idlemiure reengrizes the interwoven sirands
of present-day cennamie geuvity and respectfully I delibieruely adapts the
positian selievied Inoke ADY Mealed fidbentares ik inochis Seviion, A general
statement alwil the Trustee's patenticl dealings with the Comipany appears in
pargraph 15 of the form of Security. For opposing views on the propriety of
the Trusiee’s mumablel (pon-hdwciry) relaionshops with the Company, ser
Campbeil and Zack, Conflict af foecrest in the Duad Mole of Londer and
Caorporate Indeniure Trusiee: A Prapatal o End It in the Pubfic Intcrest, 32
Buy Law. 1705 (1977 and Smith, Caze and Mopisnn, The Trust fndenture
Act of 1930 Mepds Na Conjlict of Interent Revision, 35 Bus. Law. 161 (19795,

Section 7.05

i, Timing of Netice of Defandt. The obligmion 10 mail amive nf Defaul
arises oniy when the Default is known e the Truscee, I thay ki ledge comes
too lang alter the Defauly occurs {whether durtne ar afier the presenbed $0-day
pcrind} to alfow of nolive as a practival matier within 1he periodd presribed, the
Trusiee nead, and can, vniy mail the netiee with such prompoicss us meets the
overniding mandard of Jection 7.01,

Section 7.06

L. Aanual Heport. Although May 15 s the doawe a5 of whirlh the Trustee
reports un certain possibie contlicting inrereses under T4 Sectne I BY(D),
neither AMay 15 ner any ather date is presenibed fa the annoal oo reguirerd
under TIA Seeen 303000 The Mot Simephilied bslenare, therclore, like the
ABF Mhlodel lndentures, allows selection of any date desieed for the laiter
PUTpPoiL.

2, Newfuatton of Livting. Bo many new sequiremenis cwiside the Tndensure
{see, Far exampde, noie 4 1o Section 04 become appiicadade apen lisung on o
stock exchange thie the Model Sanplibial Tndenstuee eequires the Company o
aotfy the Tragee of the secarvence of thal event,

Section 7.07

L Frewstees Comprensation. The Moded Shogplited Jwfentare, ke she A
Blodel Tadenieres, spevittes o the Trosiee's congwensadon is oo limied by
iler lws woveriing compensation of grosaees of cxpress trasts,

A Eaperts Kedarced by the Praatee, The wem “aems,” whose expcnses ane
reimbursaide tthe Trusiee, oot asod resteictevely ity Secien, o arg e
expenses of agenis the ooly expenses s rebbnesable, FEapenses of awd fur
experis suvh as appraisers mnd invesinent bankers e comprebesded i the [rs
paragraph of this Sevtion.
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3. Cooperation tn Difense of {lwimns. The Muodel Simplilied Indeature i
fies thay the Trosec may have separate eounsel (for which the Company will
pay) in the delense of any claim diveewed agains the Trusiee in its cagneity as
such, The reguirement of couperation by the Trusiee witl the Compuaay in s
defense is now inapgropriate,

4. Fxprnses of Admirnestration in Savkrupicy. The Tl paragraph of ihis
Section has been added in the Miic} Simplilied Indeniure. While the Indeniure
provisiont cannol predetermine the decision of a Bankrupuy Judge on the
question, it is desirahle ta staie the intention of the Company and the Trusiee,
at the lime of 2ntry inta the Indenture, that compensation due o the Trusies for
services rendered and expenses incurred afier commencement of 4 proceeding in
barkrupicy shall ronsitute expenses of administration, with their attendam

priorily in paymenc

Section 7.08

V. Appaintment af Successor Trustee. Since \he Company will have an
ongeing relationshig with any substituwed Trusics, the Model Simplified Inden-
ture {like the ABF Model Indentures) provides for Company appointmen: of a
tuccessor, tn the first instance, when a vacancy or prospetiive vacancy arises.
Wiiile same indentures anly permit Securityholders 10 name a successor Trusier
with the Cempany's consent, the hlodel Simulifed Indeniure {again like 1he
ABF Model Indeniures} ercognizes the paimacy of the Securityhoiders’ chnice
in the mauter (see the teeond semence of the third paragraph of this Sectinn ).

2. For Wans of o Treee. .. T those pare circumseaners wheee oo sweoessor
Trustee has acvepiert appoiniment properly and in tmely fshion, the Muxlel
Simplified Indeniere has reduced ta 10% the proportion of principal amount of
Secunities which is required in grder to have standing @ petitian for appoint-
ment of 2 successor.

Section §.01

1. Pre-Matwerny Rischarpe. Under the Mde! Simplificd Tialinture, purscim
to the werms of the DIulenture wsell the Company may Iy proper depunsds
termimate all s wliligatens under the Ddenture, with anly specilied exeeptinons,
Nuowever, thix Lills sl of full defeasanes {along the manivipal debe naleld
becaune the Company s ubligations under Section 401 - Pavinent of Secuvines
is one ol the excepiiong. Tl sencled consequenee s ehag (ssoning e
obligations under covenanty added o Article + are also added (6 e fiz o
exceptions spetiiied in this Section) all subsiantive oliligamms utdertaken b
the Company fur the benedit of Seeurtiylolders will B revmimned by o progper
depasii exvept thie, no maater Tuwy or with wiwm i makes its depasit in iruse,
wnder the Moded Simplilied Indentuare the Company will retain die ultimine
respansilility vis-n-vix the Securicyholders 18 assure that they are paad. T
diference in result between thie sovund senteuve of this Sevtion and the seroml
sentence of Seviion 4.01 appeared 10 the dralting commiiter 10 be justilivd in
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view of the (filTerance in e bme pertods aver whith funds due 1o 1he Seeuri-
tyholders are likely 10 be heid by a thied panty (albein a Hduciary in dweth cases ).
Zee gl anie 3 4 this Sevtion.

2. Duiracium fron "Eermampe Ifeqanmce.™ In mid-1982 anne corporaie
delit ivswrrs manle pre-moiuriy deposiis to o SsepOsnie SEMOE TRt o ASEURe
interest and prscipal paymecnts on certain sustanding dfela although the
governing indemiures wncined re provisions therefor, Chrisiensd “erwnomie
defeasanree,” this irchnique achirved instam papulagity, b the seulting ar-
* epunling treaiment was promptly made the subject of i progusail ireraterizm by
the FASB, in its Acion Alent dated August 11, 1982, and 1he subject of 2
tempoerary bar {prospeciively applied) by the S3EC, in Finanvial Repening
Reicase No. 3 {Aug. 24, 1982), 25 SEC Docker 1220,

A Applicalle Poerined, The Model Simplified {ndeniure. like the A GF Model
Indeniures. limiix the possibility of termination by the Comypuany of renain of its
obligaions under the Tndeniure {(see noe § (o ilis Section ) 10 sl ias year prinr
to redemplion of maturity. Users intending 1w list Sccurities and concerned
abour the 10-day limir imposed in the New York Sk FEachonge lisung
requirements (see NYSE Co. Manuai at A-30) should noe that the uhligatien
to pay is not discharged under 1he Mode! Simplified Indensure prioe o e dare
paymenl is due.

4. Gorwrnment Seeuritivs. The class of seeurities with which the depasit
onntemnplaled by this Serion moy be made s delibermely limiced o dirent
ohlivmions of the Linited Sinres. in order o remain as odose s pxwaihile tooa eash
deposil. 1 such a deposie is in {aes made, Securityhoiders shoubd e sosified 5t
the i#me discharge akes plive (sinee the rting of the Necurities may be
experied w imprave 1o reflert their governmem securities backing). In any
eeentd, the class of eligible UK, governmient securities shoudd o e besader than
the denninen of “governmemt soeurity™ in Sevten 200016} of vbe Invesimen:
Company At of [940 in order 1o avoid any problem that mpgdi otherwise anse
under Seciion Mal(3dh of tha A,

L. Reasons for Earty Deposdie. The Company ntay wish 1o discharge Iht
Indeniure prioe in matarity in oorder W be relivved of covenams thiat have
beeime war pestrictive, 1o temwne Aol foome ds hadeimee sheet e ws effen a
valumary lguidiuion, 1t ny e moivaied to milize the opportemin fur dise
vharer undder 1his Seeiion Ieraese £ the Sevurizies aee monecLale o are e
eallabde i rie vime, [ii) e Sevurivies are callobde o dwe call prenean s wo
expensive Las in the case of deep discount ar zero coupon securimes 3, ar Gii the
governmenl secnrities nevvxsiry (or depesdn can be pureclased a a0 sadwianiial
elisoomne {Reasionadlv, s well) viecamstoaces arse e whaele the §lomppae
might prefer o "y in™ the Secoeitcs bug seme Serityhobliders reluse w0 sell
except 3 prehibitive proce, or in o which the market Tor Sevuiies wodbguad and
the Compuny Taees the necessity of paying o subsanis] premium 1w obin
Seturitics 1o be orediied of por auaiost required shiking fad  povcivems; diss
charge by eurly dejusit may then bevome 3 very mportit alternaive,
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6. Mechanics uf Deposil. The Muodel Simpalifienl Iiilemare comemplides thar
book enity (by which ownership of governmeny sceurities is mast frecuemily
maintained ) w the Trustee’s acenenl will be suiliciert 10 effeed the deposil with
the Trusiee.

T. Amouni of Deposit. The government securities 1o be deposited must, by
their \erms, provide lor suflicient sums 16 pay the prinvipal and inierest on the
Seeurilies a redemplion or maiurity and a0 all ntervening ivterest payment
daies. In tha1 connection, non-cailable secunities are required o Lhat there wiil
be na reinvestniem risk. To maich the cash inflhoy more exaciy with cash
requirements, the Campany may be able 1o purchase, frem a government bond
deafer, ceriificaics or receipts evidencing interests in stripperd government bonds
{ bonds whase unmaiured coupans have been removed in whele or in pan and
sold separately ) or in rhe coupons stripped from such bonds.

8. Afternanve of Fult Defrasance. The SEC Release ciled in nowe 2 1o 1his
Seetion applics, pending issuance of a final FASE siandard, unless the Come-
pany is discharged fram all obligations with respeet io the Securities. (A
proposed SFAS, circulated by the FASE under date of October 13, 1982, would
treat debit as extinguished “when the debtor's obligamion is urtislied and there is
ne CARLRUIAE OF roniingent rrourse to the debtor,” 3nd would inchude as an
example: “the debor satisfies the debt purseann ta a defeasance provisien,
thereby climinating the debine’s abligatien to the eredilor™) Lsees af the Mwdet
Simplifici| Tndentere desiring she abidiny tn achieve full defersanee must, tlere-
fore, add a reference {in the imrodustory clause aof the fim sentence of thus
Seqion} to termination of the Campany's nbligations ender the Serurities and
must also delee the reference to Sewvion 4.0 from the lisi of Scodons speethed
(in the firs paragraph of this Sevien) as surviving despite the depesit. fn
conneclinn therewith, such users should consider the prosaeciive cNESquetoes
of such procedure, bah a the time of drafiimg the Indemure and wgsin ae sl
time of muking dee cdepost, o pardeuler, consideration ight e given e (i)
indenmifying tbe Truaee or acrauging for payment of any es that wiy be
impaosed on e depusiied government socurines or on the principl and nieresd
payments on sk securities received by the Trusiee, and i} making disvlesare
w Serurityholilers of the weeurrence of the deposit aaul e ix and ol
consequenves thertal, Sutnmary disclosuers i the form al Seevity shoulid alas be
cuiisitderrd. '

0. Effeet of (her Debt Frserumends. Tn some cases negative pledge clausesin
ather instruments governing the Cunpany’s owstamling deln may prohibis an
early deposit, whivh in corain respects resemibies o pledge of easiy redbierat s
security for an amecedent debi.

10 Refutivuidup to dreicle 11, The depusit cuntemghed by this Sevtian
eMectively “pays ¢il™ the Sceyrityhulders., Therelore, it may unly be made wiwen
permived by the subordinaiva provisiony {see 1he sevond sensence af elause (2)
af this Scution ), but onve property nade is free of the righes of haliders of Semwr
Dbt bestwed under Ardele 11 (sce che third sesnence of Section $.02).
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Soctzon 8.03

1. Uncleimed Maney. Maney returned 1o vhe Campany {afier heing held for
unclaimed principal or iaterest by o Paying Agent lore twn years) ceaset o be
muney helid io irust under Seetion 204,

Section 2.01

L. Uncertificeted Securinies. To assure adapiakiliy 1o 1he proposed amend-
ments 1 UL.C. Arnicle Eighi {adopted in New York in 1982), clause (3} of
thi+ Section permils amendment of 1the Indenture to provide {or defivery of
uncertificated Sceuritics bul nor to mandace vhe replacement of certificaied
Securitict.

2. Ambiguities, Incanstsiencics and Non-Adverse Changer. The ARF Model
Indentures zllow amendment 10 cure ambiguilics or corrett inconsistencies or
defects protaded 1here 35 na adverse eflect on 1he interest of Securivyholders, The
Model Simplificd Indenture separales the two portions of 1hal provisioR ip
recagnition of the Tacy vhan ic is frequemly impossible 19 cure ambiguities or
correet inconsistenics or defects withoul sene minimal impadi, which may be
characterized a5 “adverse™, upon the Securisyholders. A3 1w nan-adverse
changes which are unrelaied 10 ambiguities or inconsistencies, the Modzl
Simpiified Tndenrure avoids the qualivnive “mareriaily adverse™ whick is found
in same indentures e 1ends 1o eogender thormy judemenal distinctions.

Seetion 9.02

1. The Majrree and Ponsthiede Regpirementr, See note 3t Section 6,04,

2. Adidrironal Lostanuns. The Mixdel Simplifed Indentyre spevities that the
limitagions of this Section (and all of Seciinns 604 and 6.07) dre non-
amendable withowt 1he consent of all Secwetyhalders, a5 is the vnse in the ABTF
Modet Jodeniures

). Amienelmenrs ,-I!jf.'.:'.'uig Snbardinaton. Tn this Section the Moded Stmpilﬁfﬁ
Indenure stages the requiremenis (or amenstiments of Artiele 11 wleether they
sifect the Sevuritglolders (see clause () of this Serunn} or e halders of
Sentur Mol {sev the second panugraph of this Seciion b Wil respect to the
tolders of Sendor Debe, cousent s e given by the holders of dus perceninge
af 1the Senier ey ixsue which s preseribed by the serms of 1he ssue. Wih
rexpert e the Secnritvlolders, go osemerpan o chwse (7] of s Section ia
menticnd i the ABE lodenture Commentartes, and osees coneeened thae
Securityhobibers willdwlding awseny vowld seene Ly unpede aegmsitions for
resirurturing of dett might consider retarning o the general 66347 require-
mealL.

4, Notwe to Seonrityhedders. Over an amendment reguiring Securityhelders’
consent bovomes effective, the Moddd Siuplificd Indeoiure requires ihat the
Company netify Securityhalders. The ABI Mixlel Indentures hive no such
reguircment.
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5. Mow-fdvnticn! Seenrttfon. The Mode! Simplfied lToeleninre, like the ARF
Mode] Indeniures, docs e prelude the Company Irim sllering 1o increase the
interest raie or reduse the mnversion prive of otherwise o prwide a benelit ondy
for Securityhoiders whae tongent 10 an ameadment. Yer SEC siall correspon-
dence £n re Magic Marker Corp. (available July 30, 1971). However, the SEC
#all in that corrospandence required such specially-direvied provisions o e
pari of a supplemenal indcuuare effeciing the amendment so procured.

Section %.03

1. Compdiance of Suppiinental lndentures with dne TT4. Dy vinue of T4
Sectien 30%{c) the SEC's authorily aver an indenure crases afier iy ineden.
ture has been quatificd. For that eeason the SEC insisas siun every indentts
have a provisiun w the same cflett as vhis Sertion, See 3EC TTA Manual ap 157
and 2 Loss, Securiiies Regubation, 729, 027 {2d ed. 1961 ).

Section 9.04 .

I Effectiovnvss of Ut A eonsent given wneer the Maodel Sunplihei
Indeniure may and shouald preserthe the werms an which gt wiil be "costimoug ™
e, on whicl it may be wsed, For example, unail agiven abae, o whet geoed
by the holdres of a given pereentige of Secunties.

2. Revwatmn of Carsenir, Whide e Wl Simphileed Bndenture provides
that a subscquent Sevurityholder may revoke the consene given Ly Tis predeeoe-
swor in iRleres, as 2 powncal maver o nmy be exerenedy difficult weonoee
succession, Tle converse of s problem (see nowe 3w s Section? = 1l
may be extremely ditbieult o esiblish b revosiiog leas o awearred,

3. Kifort of decwmdatean of Seenriees v Drepaiforses, L revesn years i b
become the increagimely peevademt practioe for Secwrines e be alediered oo
securities depresiteries amt w be regigersl and held, as 4bbock, i the s i
the depusitonies’ nominex. An adverse vconseqoenee of this prictier s s
practical matter, to preeclade atilication wl consenss v Securiiyholders oetten
amcndment vl imlentures goveving polsliclv-held debl esones, e v ha
this may be summarband ax Tullows: (i} it s e pmisterest helders wleea
conzemt i3 reyuirel Dy the Comprany sl die Tresiees, sinee thase lnddees e
recognized as the uwiicrx of the Sovurities mier pavagrapdi 12 af the forny ol
Security; (i§) the el ragisterad holders are the nominees fue e depasitories.
who fur these purposes mary be reated as idengical with the depositories; (i
each depemitory holds Serurities Tor the avomney of s participaue Dok
deaters {uneng otbers ). who in wurn hold the Seeurides for tiedr swn oo,
for the aceonnts af their customers, Tor the aceonnts of ster hooker-deders b
whatn they perform elearing services, amd for the arveums of customers ul
other broker-dealers: Civ) lemlers van ke plaer e esch level among thes
arvounts, some with and sane witho the deposioess knewledares (vl
depusitory, therelore, will net acvept dansent instenctions from beneticid hodders
of Sevurities, or fromy Uiose holders® broker-dealers, sinee te ddeposinry can .
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fo ume dewckming which among the Securitics it hnlds are the subjeet of wch
instruclions or ‘whether- 3 newly-reccived invrunion adds 1o, duplicaies or
revokes any portion of an instrurtion previously meveived. Users of the Model
Simplified Tdemure might consider aekling, either in ddis Section or at the end
aof Anmicle 9, provisinas awhorizing the Company 1w lix 4 record doe Tor
purpises of deicrmining Sevuriivhodaers whose cosenss will e ol and als.
awthorizing the Trusice to areepl such consents il received within a speciiied
period afier the record date. This wehnigue, which has been used under some
indentures, atlows ithe depositorics 1o funciicn in the conzenn process in the same
manner at they have long funciioned in the sharehoider proxy solidiation
process. Selection of the exact period afier the record daie during which consents
wil! be honored must balance the dificuliies of reaching the large mass of
Securityhalders against the increasing likelihood tha holders as of 1 record dace
in 1he past will no longer own the Securinies, )

4. Solicitatien of (Cangents. The SEC's Exchange Aat Regulations 14A and
14C apply to the solicitauion of consenis or the tking of acion by consent,
without a seliciwation, in respert of 3 class of securilics regisiered under Semion
12 of that Act. Debu securities listed on 3 siock sxchunge, and eonvertible debe
seeuritics held of record by more than 500 persons at the end of any fiscal year
of (he issuer, must be regisiercd under Seation 12, N proposed amendmenis o
an indemure would result in a sullicienn change 1o creaie a "onew security,” the
solicitalion of consents to such amcndments may also be deemed subject to
regisiration under the Securities Ad, in the absenee of an exenynion from
regisiration under Section 3{a){9} or svherwise, Yoo SEC stall correspondence
In re Sonderling Braadeasting Corp. {available March 23, 1979, and 105
Realty Trus,, CCII Fed. Sec. L. Rep. [1975.76 Transler Binderf ¥ 80,355
{available Alay 17, 1976); and se¢ MeGuigan and Aiken. dmrendment of
Secuniwes, T Rev, Bec, Reg, 835 (1970,

Section 180.04

1. Conversion Prieviege. The conversion privilege in vhe Model Sinsplified
Indenture is sunidar e thas in mber indestures: the principad o of the
Securivivs is divived Yol comversion price i etTece o the conversion date, amd
the comversion price is subject to uljusiment. A Sevurity may be cunveried ondy
in whale mubipics of $10HK)

2, Cnptirn Stock. Fhe weem Cammen Stock™ is wsed througlose Srifefe 10
The debinitinn of Conymen Stock, as the foris of such stock exisning on the daie
of e Indemwore, i deliberately wwed by the Model Siopledicd Tabenane
withowrt e vstomary phirase s it iy beovenstated oosy gine oo ne™ In
the cirrumaianees addpessed by Secoion M5 avd the s parageaed of Section
1900048, the Clamunnan Swwk™ will perfores be alevied a3 a0 eesalt ol the transa-
tons (and subscquent insteaments} contemplued by swech Sections, Further,
this approack oweids e problem ansing in cortadn reverse Iriainular cash
mergers where (i) o new class of commuon stoek i5 oreated and inherits the roie
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ol {but is not substituted for) she “Common Stk inte which converions Jei-
been and must tontinue 1o be punle, 2nd (i) the hodders of the ™Cinmason
Stock™ receive cish or ather penpeny,

Section 10.02

1. Adjusiment for Interest on Cunperyion, Some imfentures require a Servri-
tyholder couveriing between an interest record date and an interesu paymwns
date 1o rewurn the acvrued interese 10 the Company. The ABF Indouure
Commeniaries take np pasition on this subject, and the Muwdel Simplitun)
Indenure Lakes the oppusite pasition. See note 3 w the farm af Seeurity.
However, Securityhulilers converting, viduntarity or berause of a well-daned .l
for redempiion, prior o an interest recurd daie lose all imeres for the turent
inlerest prricd.

Section JO.05

L Ciwugdiance wnih Appiiendle Law and Liting Reporements. Some fnlen-
tures aliow the Company ta prohibit ceaversians, ar a1 least o posipone delivery
of the securitics issualle on conversion, il regisieation or listing reguiremens
arz nov met The Mladel Simplilicd Indenture, like the AR Indeniure Caan-
menlarics {al 336}, unnts any such specilic probalatian, and the implivagon o0
the contrary.

Section 10.06

1. Affucation of Adpinstments Aving Separate Ol of Sevurities Db,
Upon Cunpersion, Tle Model Simplitivd Indenturee spedilies than, of snure de
one class of pital sxk is issuable upsm conversion, wdjusiment of exclr cbiss
must bc effered separaely.

Sections 10.07110.08

b Afredrare Fpuatnins, Stamdard indentures foe omteertibie defn soe the
anti-diligiom fornlos in wonds Comseguently, o v wust devipher the verduab
text o discern e wnferdying focwmbiss T Ssdel Simpdified Tadesone
elizninawes thiu wwep by stauinge the formulas ax algebice oquadiiees

2 Antic it Formadey Choneraffe, The dbdel Sioaplited Dadentoee debds
eralely wees the marcken prce adjusanent Fomula presalesn e vecem yeaes i
public alTerings, Seleciivn of any formaba i arbiiee, il often o question ol
bargaining between the parties o the nbenture, Vo fonnulas appearig m
these Seutionz relfeey ihe Tull-wing prinniple Semgitvholders reveive sl
inverest aml stcklwlders receive ormal dividemds;, when stocklodders e o
receive something more, 2ech s am vowsual diseeitasion in kind oe in cash, the
Securiiyholdery’ vonversinn priee should be adjusiod, Parties taoa progused
indenure muay, wf vourse, slitfer on what vonstiones i aiusual™ disteiluns
{1t should be noted e diese Tonaubas du oo ke prvision fee wdijnanen
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upun the issuance ol aher comvertible sevurities or the exercise of other
conversion righis. ) For a jusitfeation of marker price adjusimens formulas
generally, soe Rinner, funien and cnt-{unnn: A Reply o Professer Kaplan,
33 U. Chi. L. Rev. 404 {1966).

2. Applecalifity and Kifect of Ganpersinn Farmafas. Scelion 10.07 <o out the
formula for adjusiment of the conversion price in the case af 2 convemional
aghts nilering, where stockholders are wuai rights eriniling then lor o limiied
poriind o sulmrile pro st we wkliennd shares o a discount froe e then-
currenl market price. Sectian 1008 sets eut the formula fur 2djusiment in Lthe
case of mher righix eifrrings and other distribations. 1 Seetion 1008 radier
than Scciion 10.07 applies 10 a righis offering, 2 greater downward adjusiment
of the conversion price, favorable o the Securitylwlders and udverse 19 the
Company, may rezuil because the twe formuias do not aperace in the same way,
In a situation in which the Company has distributed subsiantial assers 1o s
stockholiders {Tor example, the spin-off of a major subsidiary ], the application
af Sertion 10.08 may thereafler materially increasc the proportivn of equity in
the remaining Campany reserved for the Securitvhniders. For eovent cases
arising oul of spin-offs, see Fresoeit, Ball & Turben v. LTV Corp. 331
F.Supp. 213 (5.B.N.Y. 1781 {spinsoll of shares of 1 subsidiary 15 o dividend
and nmet a capital reorgonization requiring shares 1o be held apart for
debthelders) and the Dalimare & Ohin case cited in noie | te Seetion 10140 It
i3 intended 1that these conversion formulas, their applicatality and some of their
possible varianions Le studied Lelore use.

4. Tax Conseguences. The tax consequences of pan-cash disiribuiians and
conversion price adjusiments are diseussed in Bivker and Eustee, Federai
Incame Taxation of Carperations and Sharcholgers (4th rd. 1979), beginning
al paragraph 7.20.

Section JO.I1

L. Particepation in Feamsactiony Othercte Requiremy Adjusiment. This
Section provides for no adjusimens of the wonversion price if Securivchulders are
given notice of and (llnerd 1o panicipae 1o the rranseonon which weould
otherwise result in the adjusiment. [tis an appricach which is dfiiTeren from
those digwssed In the ABRF Indentore Comunentaries eod those emabuslivd in
st cwrrent iondendures, and hag been alyped from msitiioied ieovuments
and some convertible preferrod steck provisrens. Tn ooy cireamsianees the 1ax
irpslicavions of such partivipasion will cequire careful explucatiom,

2. Divskerod Remeestmene Pans. A dividend eeinceyunene plan where new
shares are sohil by the Company o aliseonat maigln Iee viewed as g centimeons
ﬁ!{hl:\' u“'rrinq_ Froweeer, s Section .‘i:l'ﬂ'l"li-ll“\-' thoar wo adjusorment I'l‘1|liil'rd
for sucl o pln sicee, unlike o conveniond mghes allecing, the e o
partivipite in the plan is aen raosforable amt Ras Titde o no indepemdent or
reakizaibie value,
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Serlion J0.12

. Computation of Adfinement. Like 1the ABF Indeniure Commentaries, the
Maudel Simplified fndemiure requires an aceauntant’s campmiation, Some inlen-
iures permit the Company itseil w0 calculaze any adjusiment in the conversinn
price.

2 Publication of Notice, In line with cusrent praqice (ansiag, presumably,
from the Ywing case cited in note 1w Section 10.14), (he Model Simplificed
indenture requires noitce of conversion price adjusiments 1w e mailed e ali
Serurityholdery of record rather than simply to be published. See note 2w
Section 2.02.

Section 10.13

. Voluntary Reduction. In this Sectien the Model Simplified Indentare
lormaiizes, and places limits on, a privilege werasionally wiilized by Jssuers,
Mawuce of the reduacion in the conversion price, and of the perted of us
efHeciiveness, musi be given 1o Sccurityhoiders.

2. Applicalniety, Livnntanians, A wolumary il iemporary reducion in cunvers
sion price may be considered by the Company when it desires 1o stimubaie
conversions bul is umwilling or unable 1o undergo the opisnal redenzpisng
procodure. It may atse be considercd in connection with a calt Tor redemption,
but in that case Lthe requirement in this Section for 2 period of 2t least 20 v
eould inhibit 3 multi-step, gradual reduction imended w reduce the mneesian
price only as far as minimaily neeessary 1o induce e desiesd amoume of
conversions, For that reasen, users may wish te consider deleting the 2U-day
limivnion and reserving the right woomake further redurtions e any tme during
& period when a reduced eonversion price is in cfeet.

3 Relutrordigs to Sectoeny Ttk HUGZ and HLOY Any redured conveesiom
price rosuliing uider (his Sevtion s nol subjert o Turtwer acljusimient cseen
voluntanly by the Company, The thind pargeagsh of this Seaion is intended
cause the Company o continae 1o ealeylae adiusimems from the pre-ceduction
price, and alwiys w keep in etfeet the bwer of (i) the reluerd poce, while nos
in elfevt, e €307 the ljsied prre-reediction price.

Scction 1,14

I. Nutrees, The underlying purpose of the nutive requirements of (his Svetion
i to aord Sevurityhnblers the opporiunity © convers aad pirticipate inoe
distributing, combination or Hqridation 28 stwkboldess relwer than o e
ta holt iheie Seeurities and reeeive 2 conversion price wdjusament. No nnlice s
sequired uniler this Section (i} 1 the Company clects under Section L e
Seeuritvhaldees participaae in he roaction, ue {0) 0 the ransietion ix s
minor that aoy sdjustment may be defereed umder Secimn 1010, potdve a8,
hawever, required inthe vise of g sk divitend or o suwh gplin The Compunns
ray alxe e subjeet w poice requiremients arising under SEC rales (xuh as
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Rukes 10L-3 and 1-17), under stk exchanee and NASI jmlivies (e
NYSE Co. Manuad me AD0 G0, andd G NASD Slanwval ar 11434327,
and uncder legal and vyuitabic principles of generad applicabilivy. S Pishurgh
Termind Corp v Baltimere & Ohio Railread Coo, GO Feel Se. L. Rep
Y 98,700 (et Llir. 1982 Y (foluwre 10 pocily hodders ol corwer | idsfe sdebenares of
progweed spin-alf of sharec of subsidiary ), Van feemen v hoeinge U, 820 FL24I
1373 (2d Clir. 1975) {ailure w give snfeggaiie aonee i haliders of convenihble
debentures in beater furm of wall for redemption); and Now, Theorns of
Livhility {ider Convertibde Dobenture Redevipiion Notice Rreepiivetnmis, 44
Foedham L. B, 817 (1976}, il the Company has prepsned o proxy ar
information statement for stockholders deseribing the furthenntime iexnsaction, it
should consider sending tha stemnent to Securilyholders along with the nove
required by 1his Sectian.

Section ID. 15

1. Trigngnlar Transaciions. The “person obligaied o deliver™ upsin minver-
sinn may be the parent of the new obiigor upnn Lhe resc of the Campany’s
obligations under the Indenare. See note 4 10 Sevtion 304 I the parest s oo
that “person™ but iz Lhe iwawer of the sevurities deliveralde upon further
converzinns, the parenl is fequired by the second semienee of this Seetton w i
in the supplememal indenwure for the prowection of Securitylohices,

2. Casdr Merpers, Conversion into vash is specilically comemplued by s
Section. The lrurth parngraph of Secibon 10,11 provides thae ieesst will aoe be
accrurd nor will sulsequent adjusiments be auade alier the casl merger dace,
Ser abse more 2 o Section 10,01,

Section 10.17

Lo Fruarees Nop-Boponabidey, The Trustee™ luties wmler the Tl amd
therefore wnder the Maodel Simplitied Jademure, relaie ondy 1o the deln Tearuns
of the Serurithes. The Trusice haz oo duty W mwerdwer the Casppany’s campdi-
alic’r wjlh 1llr Irrms ur lh: l.'n'ﬂ'h'rr.‘i.iﬂn |:|I‘I\.'i[1‘!.';l.‘. ."r.r'r' 11]"“'":i”_l: IJ{'I.H.'“"."'{"
Thdess' Commiitee v, DASA Corp., 560 121 ID7H, (43 (30 Cir, 1977)
Cerusiee boul no duey W comsmaunieee 1o debenturelebders oe opinien regarding
the Dakroess of o resluction Ja e conversiom peice propuesed [n Aiugenent 1o
ittduer delentarrludders onsonsem e amencient of the suleamreeY, Secaun
07 perserilies i eacl Sevuriryhalder™s clghin ioosue weenfonse e ronversian
preivilege msay ton e impadced or alleewed wigbool e biber’s comsent,

Articte 11 Generally

i .-I_a‘:,!'rmm'-.“:. It bs dnetedeet, Tiese cual Torensost, tht this Artacde appeopreiuely
rrilent the substantive erms which inssitutona lofilers of Sennr Debt exget s
find in suborditsiion provisions, A the same time, it is intended ta isuers
and prospertive Secwritylodders sl reveive the impression that every ossible
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nuance has Seen drafied agains their imcresis. IV \hese abjealives are achioved,
“emerging” issuers will be able o usc 1his Anuele with cmfidence in the
acceptability of the surbordination provisivns o subseguent instislienai lend-
ery, and “majure™ issuers will be able to use this Afticle with conlidenee 1that i
complies, or wiil be accepled by serior creditors as effecrively mmplying, with
the “substantially as follows” siipoiaions of outsianding Senior Deba.

2, Effrct on Subordinetion of Changes m Syrior Debi. The ABF Indenture
Cammeniaries (a1 572.13) rerommend a provision te (ke cffecy that hoiders of
Senior Debi may extend, renew or change the Senior Dein wiithout novice 1o or
consent of Securityholders and without ailecting the subordination of the
Securities. The Mode! Simplified !ndenture nmits that provisivn because the
Securities are suburdinaled o whatever Debt of the Company is “autstanding at
any time™ {unless expressly made nat Seninr—see “Senior ™ definitien in
Seczion 11.02) regardless of when such Debo was incarred or bow i may have
changsd since it was firsl incurred.

3, Cross-References. See nole 5 to Sertion 6.02, note 7 ro seetion B.01, and
noie ¥ 1o Secuon 902,

Section 11.01

. dgrecment to Subordingie. Expross agreements to subordinate, such as the
agreement sel ferth in Lhis Section, furnisli the bhasiz for the foniraciual
subordination provided for in Article 11, have uniformly been enforted oy the
courts, and, by faciliiaing eorrees analysis of the conwractual rights invelved.
help assure continuance of surh enfarcement

2. Basts for Enforciny Subordinatum Provisins, Although viricus thenries fur
enforcement have Been cied in the rases, she anderlying Pasis fwe enfurcing
consensual of vouttactes] subordinasion (a5 distinguished irons equitabhe suisxr-
diracon? is tat o ereditar and 2 debsor can, by a sulwerdiaion agreemen
between them, clfcctuaiby wive 1o anaher for “senior™ ) creditor of the debrar, i
rontingencics such as these se furth in Articde 11, a right o receive from the
detiar certain pavaients tat ke Tirse ceoibiier woolld otlerwise be entitbed o
receive. Thus, the subosdinad crediter i eifect agrees tha it will have o
right, in such conlingennics, w reeeive diml relin gaymenl firoa the alebrear il
affer the senior crediter is i in full, See frre Ciedin Induserial Corporatton
{Bankrapt), Juo ¥2d 402, 407 (2d Cir. 1906}, where, in enflorcing e
subardization agreement, the court stated; " Aucnsion ., must be Fuctizert
the contract upon the bagis of which the notchutders luaned vacous amouras m
CIC. If thr 1orims of the contravts [the subordinaion agreenvms] are clear asul
unambiguuug, a8 they are here, il is pnecesary 10 resar o stessined thearies nt
third-pany henelfiviary, estoppel or general principles of equity W evalunte 2
deternsine Uie proper respective positions of the pares vl ™
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Section 11.03
1. Effect of Subnrdination Prgisions, The subardinied debn cvidenced by the

Sccuritics and the unsccured Senior Dbt of the Company woulil cacs ronssitue
alype of unsecured debit of the I::f-u:nl'np.'u'.|'5|I angd would e proved «n a parity in
bankrupicy, withaut any priority of the Sgpine Tel over the <uburdinated
Secusities. [Ioweover, cxpress agreements such as those ser farth in Sections
11.0¢ and [1.03 “realiocate frum the suberdinaied cluss 1o the scnior class as
much as is required 10 obtaia fur the lawer the full eguivadem in value of s
claims.” For an explanation of the mechanics of reallocation, sec In the hMauce
o Imperial ‘400" MNatienal Inc, ot al., Debiors, Corparaie Reorganization
Reicase No. 313 (Aug. 292, 1973}, 2 SEC Docker 377, 381,

2 Liguidaisuns. This Secvon applies to any iiquidmion, whether otai or
partial, volumary or involuntary. and under whaiever name {e.g., 2 “winding
up™}, in which a diwiribution is made 1o crediiors.

3. Post+Bankrupicy Interest. The Madel Simplifed Indenture specifies thar
priorily in right of payment will exiend to interest accreing on Senior Debs even
after the commencement of 2 bankrupicy prooceding.

Sections 11.04f11.05

. ProArbition of Payment Durng Deofaull on Sentor Debt; Ajipdicadile Conedi-
iionz, Semian 11.04 prohibits payments an the Sceurities or purihase of them
while there is a default on Senior Debt that permies 1the holders of Senior Dels
to acceierate its maurity, but only if the defaoll s the subpee of judiviad
proceedings or il the Trusier recetves notice of the defaull Trom ane of diw
persans specilied in Secion 11,12, Iy should be emphasized thare this prohibition
applies even though shere are no proceedings peading fur the limndation,
dissolution or reorganization of the Cumpany or for the distribetion of 4s assers,
and even though the holders of the Scnior Deln have taken v action 1o
acctieraic the Senivr Debt and would prefor nod 1o do so fur an ilelinite period
of time. Thus, in the absence of appregriate Bmitations, e prohiliiion cowid
prevent paymenl on the Securiaices for 2 long sorind of Lme even in o deietarm-
ing siwatien. {n Cwe, il the delaub was 2 evhaical defasdl e o linsneial defauly
{such as failure w nuanun a memimum ey worth b on e Seodue Pleln raber
than a defaull in the payment of interess or priscigal, e Company could, in
the absenee of appropriate Hinitations, coninue wamortize dwe Senior el Tor
an extended perind during swhich payoent on the Securities was probilited e
o aetivn was being taken Uy uwe bulders of the Sendor Deln e reselve 1he
sitnatien. {Loneevrr than possibilicy i obwicied by due prosision i Section 1144
that the prohitaion shall coase w be sicctive 120 days aficr dbe giving of the
above-mentioncd notive 1o the Trustee anfens the defait 18t the subjecy of
Jjudicial proceedings initiued by the Bolders of Senior Deln oe ather persons.
Such procerdings would presunahly resibve the maner within 4 reasonabie
peried of time, To avnid notices that, by uvidemt or devign, aring wgether
conseculive 120-day periods even though no holder of Senior Deby indtiaces
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Judicial provveedings, chwse (2) of Scoton 1104 proviules tha, i proper mu e
of defaubt hae heen received by the Company and the [2kilay period has passed
witheutl procecdings beieg ininatel, e Campany i bk ferward o o live-
month breathing spell {deliberately less than one semi-annuat imeresz perin )
during which payments ean be made on the Sccurities and the Campany can
seck 1o cure whe Defauh or sbtain a waiver, free from the constant shreas of
anather such notice., .

2. Conversion of Securities. Seciion 11.04 excepts [rom ils prohibition the
acquisition of Sccurilies in exchange for capital stock of 1he Company. Thus,
Seruritics may be converted imto Common Stock during o perind when Section
11.04 wouid prohibit payments on the Sceurities or 3equisition of Securitics in
exchange fur mher types ol property,

M Aeceferatron of Securmres; Linitations a1 lo Paymeent, The siuation to
which Section 15.05 is addressed occurs when payment of the Securities has
been declared due afier an Ewent of Defiult under the hinbenture bur there b
been na acecleration of Senior Debn either Lecause sthere has been fo defauli o
Senior Debn or because the holders of the Senior Dol bive perreived 1hat v
would Le w Uicir advantige w o defer aovelermnion. The Securities should ver be
paid, since Lo do so would {ly in the face of the subordinanen jgreemenis; Tt
the holders of Senior Delu should not be adbowed ta keep the Securityholilers
stafe g ante umil the aliimae maweity of the Senioe Deln, The sobinin
presented in Sectiun HLU5 i pramgl netice, A 120-dee perind for senior
crediter aciion, and then rsumpiion of payment en the Securities eedens the
provisions of Scrtions 11.03 or 11.04 #or probibin the paymem,

& "Fighoor Ot Han™ Promaons Tnoessenee the FXbday provisions of
Seetions 11.04 and 11.05% ecpresent an acvommed:uion levween the pesitiing of
the holders of Senior Ddebw, who du nar want paymeems o he agute on the
suberdingned dein eviedeneed By dhe Seevritiex whike Qe i o comtinuing detaule
on Senior Dol or as a resde of the oeeclerion of 1he Serwrities, ol die
position of the subsrdinaed Securityhollers, wha doonor want Jo be foreed e
aceept 2 Llochige of pavinemx on the Serurinics, espun by i dererieriin
sinuatinn, until the semor ereditors decide, paesidily alier an extendrl poeeiad o
imee, that @ ix mn che advamage of the senior oreduers o aeeelerite e Neaior
Db, imitiate juelicial proveliogs, or ke oldier et o orsabee i AELLIEHIN.
Provisions of this tyw have heen charvierized as “fizh or out hah™ provisions
They are caninent in private plicemenits af senier amd sodwrdinated deby, D
have auon 1o date been frequently vsed in publie boues. Tiese provisions ane
induded in Seciions 104 saad TLES i view of the olygeciives siared in note 1 o
Anicie 11 Generaliy.

Section 11.08

1. Subwagution. As staned in this Section, subrogation rights for the benefin of
Securityhulders arise only tw the extent thar distributions ofleerwise ryalie
Securityluhlers have been applicd to the payment of Senior eb.
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Section 12.02

. Motiees. The Muadel Simpdificd Ineleniure prmides that all aotices 1
Scourityholders are to be given by fiest elivs manl, anl thad o vy ol cacle such
natie is 1 Le mailed 10 the Trusiee and each Agent. Smbc uswers muy wish o
lezve the choire of cliss of mail for «ech aotives 10 dw diseretion of die Truscer
and ke Company. For example, ihe Trosees anmd maibboe 1w Sevuri-
tyhwolders reguired by “T1A Scctian 3030 ) oty amt wireant e s Liss pesgage.

Seetion 12.04

1. "No Defaudt™ Cergficaiiom. Althaugh eueh Qfliers” Corificate muost e
satisfaction of all relevant conditions precedent (o0 Lhe porticufar propuesed
actinn, the Muadel Simaplified ndeniure does nan require shan such Cerlieae
also oover the absenee of any defnult under the [ndemure,

Sccifon 12.08

f. "No Rrecourse” Clorse. The ABF Indemure Comtmensacios bodicare £in
138, 244) rhar the no-revourse clouse is unncvessary or o oopwiage, i lvas
where 1the Issuer 15 a ourporadun, While cach of the Tederal seonrines Laws
specifically priwides agains waiver of datms arising thereviuler, e cxtent o
which Scvericyholders ooy wikve vlaims arising, uofee sane b wall depremd on
state law, See Note, The "WoReenurse™ Clasew e Corpeenge Heewehs aonf
Indemurcs, 3 Colum, Lo Rev. 107 (1934). Tl Afowiel Sinplidicd !adenture
deflers on this peint 1o widespread practive,

Section 12.09

U Cuereterpart Fvdentures. Regardless of Dow ntainy agsices of the [ndenneer
are cxevue], L is itended that the posduction of any one ol sas e copies will e
wiffictent o sanisly a ben evidence rule.

Section 12,10

1. Funeston. W wouald be clie est of alf werdde Toe o deafisman o he taal s
of the hodel Sintpbilicd Indenture coudd B wsed with omly clogiees by sames
amd wdifrasses ol v Commpaany and " Uevstee, sbede v of o unwanued clanse o
twu in the Scctions sonstrusted wirh then b midad {lee exionple, cbagse (03 ol
Secriem 5.0H T, and sddivions only anoone pdoes While char aioe e nnanaanabiie, o
expluns e puonpourri foand in thes Section,

2 Evefirvoens froiee Xetieor $ebr Aver Hsdang the indebicdess csciiabed fnom
Senbin Theds, e W lhbed Simpiified Lendeanare aigeess o spendu o ol the
ather imdebiediess (alloe paes el o Jisomg ) own wliieh “ihe e ies gre me
senior in ri!.:hl ol ]1;11,'rm'n1:_" i dereet Tt Blue eeuire e s of o aeavisdone
in such mler tadebteduess simiiier to e Brst semtemee ol paraeraph 1wl e
formn of Sevuridy, Tlue edyevtive 15 10 dvond vievalar priorines.



12 The Buvness Towver; Vol 318, Fetwyary ORI

Section 12.11

1. Guivrnung Law, While there bas been 3 recent suggesiion ihat a federd
law of trusis migho apply {in regand i certain shligatians of Federal Agenciex)
in an indenrere seated as being gevernetd by New York Niow, and wihile s
undoulnedly wrae Wit Tegh the TIA and he stnute or regolatien authorizing
the perfornanre of corporate tust pawers by the Trustee ol acnes 1he
application of this Section, 1le Model Simplificd Inderiure reiains the irudi-
tional approach 1o vhaive of governing law. “The ierpretminn of TIA provi-
#ions 0 an indemgre is, of oourse, 3 mauer of federsl lnw, and same federal
eourts have recugnized an impiied right of action w enfuree those provisions, See
Zeflire v. Firsi Pennsylvania Banking and Trusi Company, CUI Fed. Sec. L.
Rep. (1979 Transier Binderf 9 96,950 {E.L. Pa. 1979}; Meorns v. Caaror,
390 F. Supp. 817 (S.D.NY. 1975), '

Signature Page

1. Formafines. The Model Simplified Indenure omas bk 2 testimonium
clause (“In witness whereol .Y and acknowledgments of signatures. 1f
required, acknowledgments sppropriate fiwe filing in any jurisdiction can e
added. An indenture governing unsecured dedn is rarely required 10 be so filed.
In deference 10 (radinion, the Model Simplificd Jndenture does conemplate a
stal and i1s avestion. Many instruments goseneng del dispense with e
farmatity of g seal, i

Form of Security

L Seaf. The Cosnpuny's seab 15w be reproduied on the (Gee of the Securities,
pursuant e Sertion 2,02,

2 Mumaditics. The Modd Simplificd Indesture omits the usual express
miatements dhad §3Y the provisions an the ceverse forme of Sevuriey are mcoriae
rated imo the Taor of the Seeurity and i3d Wl werms defined inthe Tnde s
have the e ieeaning iae e Dorin ol Secazicy. Sochanee is anderulef, Roswereer

L Mterend on Ivdendniees Canectdend .-ifh'r Fine feterest Revord Date, Fara-
grnph 2 prnl.'[qh_'s [wr privIeRg of inferest oven tumeeh Kewwieetives are caneelled
afier the interest eeondd dhace ond oo o Lefore the idlerest [ Rt date. This
situarion arises (1) i Secarities are called before an interest vecord dace Lo
mlrn“uinu afier e revord daee e hefore or on the pncses [Tt dile, o
Ci) W Seewcitios are comvened after the reeoed date L Belore or ane Lhe
VAL TS

A Seewritnens Orveditedd Ageitior Mandatary Bedempiner Becqrronneni, Pursu-
am to paragraph o of the form of Sevurity. the principad amount of Sevuriies
required 1o be redecmed noany yer way be reduced by the principal amimant of
Securitics cancelled or vpionally redeemed and by the priovipal amouan of
Seruritics converted rndevs thase Securitics were vonveried alier having been
called for & mamlyiery redempuion.
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5. Diselasure of Principal Terms. The Torm of Securivy inciuded 1o ihe M {ndel
Simplifitd Indeniure has been drafe:l w set forth in boef ceniain VmpuerLant
werms in 3 plate where they are rearhily necesible, 3¢ Van Gemen v, Boeing
Ca., 520 F24 1273, 1383 (24 Cir. 1975} {unrcsonable Tur saer i expecs
investors 10 sendd Tor, and then read and eomprohend, a LV d-page indentared,
See aone | vy Ardivie 4 Purther Covenams, noe 6w Section 501 el nine 8 1o
Section BOE.

6. Conversinn Price Adpestments, Paragraph 9 summanzes the ovents which
will result ia conversion prive adjusimcins. Aoy solistantive chanees inoor
additions Ix Lthe refovan Sectinns of Article 10 should alse be reviewed agrinst
this paragraph 1e be sure that its text rellevs such changes or widitiona

Y. Abdreoations. Paragraph 18 is derived from the NY3SE Co. Manual at
A2l

B. Avarability nf Indinture. The boldinee legend informs Securityholders how
to cbtdin the Indenture, which intludes 1he form of Securiny in Lurger size epe.



	1958_0601_TrustManual_V1
	1958_0601_TrustManual_V2
	1958_0601_TrustManual_V3
	1958_0601_TrustManual_V4



