MEHORANDUM OF CONFERENCE HELD ON APRIL 24, 1963
WLTH INDUSTRY REPRESENTATIVES REGARDLNG
THE COMMISSION'S LEGISLATIVE PROGRAM

féda}ia]
?w.'

The Commisslon met with the following industry representatives

to discuss the Commission's legislative proposals which were to be sub-
mitted to Congress to implement the recommendations containad in the
report of the Special Study of Securiries Markers (coples of the pro-
pesals had been furnished to the industry group on April 1%):

Avery Rockefeller, of Dominick and Dominick, Chalrman of the Group
Rayard Deminiek, President of the Aszoclation of Stock Exchange Firms
Jamea H, Ording, Executive Direcror, Association of Stock Exchenge Firms
G. Keith Funstonh, President, New Yotk Stock Exchange
James E. Day, Preaident, Midwesk Stock Extchange
Joaseph Weleh, of the Investment Company Institute
Robert L. Augenblick, General Counsgel, Inveatment Cumpany Inatitute
Thomas MaGovern, counsel, American Stack Exchange
Paul Felion, Executive Wice Prealdent, American Stock Exchange
Marrin J. Keena, Vice President in charge of Securitles DMvision,
American Stock Exchange
Wiiliam Foshay, special counsel, Investment Bankers Association
Amyaa Ames, President, Investment Bankers Aszsocilation
Ooreey Richardson, President, Investment Company Inetifute
Samuel Rosenberry, counsel, New York Stock Exchange
Edward C. Gray, Executive Vice President in charge of operations,
New York Stock Exchange
Wallace H. Felton, Executive Director, Netiomal &anﬂciatiun of
Securities Dealers, Inc.
Hudson B. lemkaw, Vice halrman, Natlonal Associatlon of Securlties
Deaters, Inc.
Stanley Tempco, counsel, National Association of Securities Dealers, Inc.
Marc 4. White, counsel, Wational Association of Securities Dealers, Ine.
Duke Chapman, Vice Presldent, New York Stock Exchange
Murray Hamsen, counse£l, Investment Bankers Assoclation

i

Chairman Cary cpeved the discussion by veferring te his lecter

of April 3 to the industry group, and particularly teo the suggestion
therein that 'the group might wish to form a series af committeas to deal
with the separate areas covered by the prﬂpﬂsed legialation. He lndicated,
however, that this was a matter for the group's decisiom.

Chalrman Cary then stressed the time element involved in gecting

the proposals before Congresg, staclng that Chalrman Harrls of the House
Interstate and Foreign Commerce Committes had directed che Commission to
have the proposals before the House and Senate Committees at a very early
date and had staced that if the proposals were not before Congress wlthin

the
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early future they would not be considersd this year., Mr. Cary advised
group that ‘under these clrcumstances he was forced to transfer some of
time prespure over to it. He also advised, In thls connection, Lhat
Commi{nsion was making every effort to ger the report of the Spacial

Study'of Securicles Markets to the publlc as scon as possible, but, in
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the meantime, he offered to send additional copies of the Summary Heport
to the industry group upon request.

Mr. Cary stated that exeept for the area involving the margin
problem, the proposals furnished to the group would compose the Commissio
lepislative package thls year. He indicated thar becawse of the neéecessit
of coordination with the Federal Reserve EBoard in the area of margin
requirements, Lt was not possible to say ac this time whether or not
that subjlect would be covered {n a later package.

Turning to the procedural aspects of cthe program, Me. Cary ad-
vised that the Commission had formed a central drafting comnittee with
respect to all of the bills with Mr. Loomis in charge, and with Mesars.
Fleischer, Morth, Ferber and 3hreve, among those who would alao be parti.
pating in the copmittee, 1In addition, he stated thai the program had be
divided into five areass with a Commissioner aszigned in an oversight capa
over each area, a5 follows: {l) the statute relating ro qualificarions
perzons entering the securities bugzinesg and the propesed LO{c) anti-fra
type of statute--Commissioner Whitney; {23} che quotations scacute and am
ments te the Securities Act of 193] with reapect to distribucions of seac
ties--Commissioner Woodside; and (3) the whole area of veporcting and of
proxy requlrements and of inalder trading provisions--Commissloner Cohen
Mr. Cary suggested that the industry group might, in view af the problem
involved Iln examining the statutes in 8 technical way, also wish to form
a drafting committee, Whether or not one comoittee was formed, ot separ:
committees for each area,was left to the group's discretion, buc Mr. Cat
Indicated that, for practical reasons, ultimately the group's suggestior
would have to ba funnelled downm into a few hands. He zlso mentioned
possible problemz that might arise in terms of adequate coverage and
represantation of particular growps or aveag of the country, such as
the "ingiders' trading group on the West Coast.

Finally, Mr. Cary raised the question of whether the proposal
should be made public. He indicated that since they were in draft form
and subject to change, he did not think It advisable to publish them at
this time, ¢m the other hand, he recognlized that szince the proposals
were made avajilable to a number of people, it was wery likely that some
af them wourld get lnte the hands of the preasa. lpder these circumstanc
Mr. Cary suggeated it might be well to issue a4 press release announcing
that the drafts had been wade avatlable to a pumber of industry people
for their comsideration and generally ocutlining the areas covered in tb
proposals. Mr. Cary stated that he did net think the actual drafts she
be made available to the genersl public ar this tlme, bur indicated the
Lf their were certaln persons which the Industry group belleved should
see the preoposals, the Commlzgion would have no objection, as long as i
was daone with the understanding that they were not public documents.

The discussion was thén turned over to Mr. Avery Rockefeller
Chal rman of the group. Mr. Rockefeller stated that it had been decide.
forming the securitfes induscry liaison group to use the group concept

than the committee concept ainee che members of the group represented
of the securictles industries and associations. He indicated thae the
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would act solely In coordinating policy and would take no wotes. If
there was a division of cpinion in a particular area, such division
would be identified. He stated chat it was with this understanding

that the draft proposals had heen received last Friday, and he assured
the Commission that with the excaption of a few ztaff membersg tha drafts
had not gone beyond the members of the group present at the cohference,

Mr. Bockefeller pointed out that none of the representatives
had had a meecing with thelr reapective boarde slnce the proposala had
been recelved, and that they could not commic themselves without discuszs-
ing the matters first with thelr boards. He stated thar rthe group had
taken the policy position not to make any atatements as a liaison group.
He indfcated that this also would apply to any comments coming from the
group to the press, and that the group would prefer to have any press re-
lacions handled by the Commission. Mr. Rockefeller stated that within
the flrst 10 daya of May alemat every organlzation represented would have
a board meecing, and in rasponsa to his inquiry as to how far they could
zo in discussing the proposals with thelr beards, #r. Cary indicated that
the Commission would not cbject to their making the proposals avallable
to their board members.

My, Rockefeller assured the Commission char the group wished
to cooperate ko the upmoat and that it understood the timc problem ln-
volved. He indicaced, however, that the time factor presented a serious
problem to them Iin terms of being able to adequacely dizcusa the details
of the proposals, He astated that the group felt quite strongly that the
best legiszlation would result from a cooperative effort. He repeaced,
however, that the members could not express any opinion on any particular
phase of the leglslation uwntil they had had an opportunity to confer with
their boards. Thereupon, Mr. Rockefeller opened up the discussion to the
members of the group.

tr. Ames, President of the Investment Bankers Association, ex-
pressed the view that, properly handled, a conscructive force could be
built up in induscry behind what he felc was a common chjective of in-
dusiry and the government. Toward this end, he suggested that the pro-
posed legislation be made avallable to warlous people in the industry
80 that they would understand the objectives and would have an opportunity
to express their differemces Iin a constructive way. He stated that the
proposals contained much that the Industry had wanted for years apd that
because of this he believed it would be possible to obtain some postrive
industry backing, 1In this connection, he suggested that ic might be con-
structlve to abtaln the views of the Committee on Legislation of the In-
vestment Bankers Aszociation., He also supgested that it might be advan-
tagecus to publiah poaltion papers on varlous phases of the legislation

- serting forth clearly areas of agreement and disagreement. He stated

that presentation of this material to Congreas would enable it to better
understand the isgues and to produce more effective legislacion.

Mr. Richardason, of the Investment Company Institute expressed
"Ble entire agreement with Mr. Ames' position. He indicated that the
_Anvestment company industry wanted to cooperate in every way poasible.
He gtated, however, that it would be necessary to consult with their
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governing bodies before they would b2 In a position to make an orderly
study of the proposals and give an oifizial opinion on them.

Mr. Punston, Presldent of the New York. Stock Exchange expressed
the industry's appreciation of the Comrmission's cooperation in giving the
industry an opportunity to review the legislation before {t was submitted
to Congress in definitive form. He stated that responsive to this che
industry wizhed to de whatever it could to further such cooperation in a
meaningful, practical way. He pelnted, out, however, that past legisla-
tive endeavors indicated that thiz could not be done 1n a very short
period of time. He stressed that it would be very difficulec for the
various boards, which would be meeting in the next month, to tdke a firm
position on this legislation until they knew what the entire report would
say and what the complete legilslative package would contain. He Inguired
in this comnection what the Comnission had in mind with respect to timing,

in what status of development it intended to submit the iegislarionm,
and whether it wanted industyy approwal,

In response, Mr., Cary indicated that in view of the pressure
being exerted by the House and Senate Commlttees, the Commission propoaed
to submit the proposals somerime between the lst and 1l5th of May. He
stated that under cthe circumatances he realized it would be unrealistic
to expect to be able to submic a bill rthat had been totally agreed upon. .-
However, he indicated that during this period the Comalssion would like -
to have, at the earlieat possible time, suggestions as to the language
in particular sections and indications of agreement or disagreement with
the various principals involved in the proposals. He stated that it would
be essentizlly the Comnfasion's bill stemoing from and based upon the Re-
port of thz Special Study, but that the Commission would endeavor in
every way possible ko eliminate anything that did not appeatr to make semse
and to make any possible improvements in the propozala. My, Cery lndicated
that if May lst was unrealistic, perhaps industry could give some indica-
tion of its poaition one week later,

Mr. Funaton indicated in this regard that it should be poasaible
ko have arr informal group meeting to discuss the proposala, and, without
trying to resolve the sltueation, to advise the Commission of the views of
the various members. He pointed ocut, however, that there was the riak
that opposite views might later be taken by certain of these organizationa
at Congressional hearings.

Commliasiomer Whitney indicaced that the Commission was aware of
the problema that the group had in connection with thelr vaclous boards,
He stated, however, that between now and May 15 he would like an indica-
tlon from the members of the group as to whether the legislatlon was "in
left field, right fleld, or in the ball park at all,” He stated that they
could check with thelr boards later, but that the Commlaalon needed to
know thelr general attitude as soon as possible,

Mr. Lemkau, Vice Chairmin of the RASD, polnted out that therc
wire persona outside the various organizations representéed by the group
who would be effected by the legislacieon, and inquired as ta how thelr
veaction could be obtained. He refarred particularly to {ndustries af-



fected by the wvarlous veporting, proxy and loslder trading provislonsz, as
well as non-members of the MASD who would be required to form self-regula-
tory ageéncles under the propesed provisions.

In response Mr. Cary suggested that perhaps the Commission might
contact the Chamber of Commerce and the Natiomal Asscciation of Manufacturera
to obtain their reactions. 4- pointed out that the Chamber of Commerce had
in the past opposed similar legiaslation, primarily as a matter of tradition.
He indicated, however, that because of the nature of the present legislation
it wa3s possible that 1t wmight now take a different position, He stated
that Lt would seem advisable Lo contact other iadustries and lnquirced
whether thére were any supggestions as to how this might be done effectively
other than in geteing in touch with the heads of the two institutions re-
ferred to. As to non-meémbers of the NASD, Mr. Loomis pointed out that
there was no focal point threugh which thls growp could he reached, but
he suggested that there were probably members of the lialson group who
were In touch with some of them and that perhaps their reacetions could
be obtalned in that way.

Mr. Day, Preaident of the Midwest Stock Exchange, ralsed the
question of timing and inquired whether there was any way in which the
group could join with the Commission in requesting additional time ko
work up the legiaslation. He indicared that ic would rake rime to resalve
the wide differencez of opinfon in his group with reapeer o varisus
phazes of the legiszslation and that before he expressed an opinlon on Lt
he would like to have an opportunity ta discuss it with other aegments
of the Lndustry.

Mr. Ames agreed that it would be impossible to reach construc-
tive conclusions and bring together the variouws points of view of thoughtful
men in cthe industry by May 15. He felr that failure to consult such peraons
would tend to create a very strong negative force. In view of this, he
Inquired to what extent, after the legislation was Introduced, Lt would
be possible to try to coordinate the views of others. He stated that
while much of the legfalation appeared desirable, there were serious
problems involved which needed careful study.

Mr. Cary cesponded that the Commission hoped to continue work-
lng jolatly with industry groups aftér the legislation had been introduced,
and that it was his understanding that it would be subject to revision
while before Congress. He repeated that he did not expect to be able to
submit proposals on which everyone was in sgreement, but that the Commia-
sion hoped that the proposals would be responsible ones which a number of
indyatry people had reviewed and had agreed were Ln good atatutory form
and represented a reaponsible approach.

Mr. Foshay, Special Coumselr for the Invescment Bankers Associ-
ation, atated that it had been his experience Lo the past in developing
legislative programs that effective legislarion had resulted from care=

~ful, thoughtful joint efforts at conferances berween the industry and

the SEC, that the SEC had always held the whip hand and at & certain
-peint would halt the debate and indicate that it would go ahead and file
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tha bili and rhat industry covld file its dissepnt. He stated that when
such legislatcion had been presented to Congress it had been & responaible
package and Congreas had been able to understand where the Lssues lay

gnd the views of boch sides. He endorsed this approach, but staced

it could not be done in such a short length of rime, He sugpested that
Lf the Congress was made aware of thia problem it might be persusded ro
allow more time to work ouk the technical aspecrs of the legislation be-
fore it was presented; or {n the alternacive, to permit the bills to be
introduced immediately, but with the undersztanding that substitute bills
would be presented afrer conferences. Mr. Poshay expressed the view that
Lf one of these appreoaches was not adopted, all the Commission would get
would be a "seat of the pantz" reaction and even this would be with an
eye toward resclfying. He stated that, speaking as a counsellor, he
could assure the Commission, that a lawyer elther prepared his cliencs
for meecings or for hearings and that these were twe different things.

Mr. Gary agreed to make further lonquiries with respect to the
question of obtaining more time. He stressed, however, that Lln any event
he hoped ko make some progress between now and May 15 Ln obtaining the
industry views ln term2 of drafimanship, policy positions, etc. He re-
peated that he would hope that this cooperative effort would not end on
the date che bill was introduced, and chat he was sure it would be cap-
able of substantial amepdment after Lt had been submitbsd.

Turning to the propesals themselves, Mr. Funston expreased the
view that they should be drawn wich more specificity rather than with
such broad generalization. He stated they should be more specific In
tarms of spelling out the particular practices cto which they were directed,
and, in the area of delegation of authorlty to self-regulatory bodies,
that they should be mote speclfic as to the areas of responsibilicy and
as to the Commission's role in rhe general oversightcapacity. He inquired
how it could be made clear that overalght was not interjection by the SEC
into hroadened areas of self-réegulatlion,

Mr. Cary expreased the Commission's willingness to go over the
various areas with Mr. Funston to obtain his views with respect to speci-
flelty. As to the Commizsion'a {nterjecting itz2elf Into parcticular cases,
he indicated that there was no need for concern in the light of budgetary,
and phlilosophlcal and historlcal facters Llnherent in the area., The SEC
would not grow substantially, but the organizations would grow, and that
while it seemed char the SEC"s power of overaight should exist philosophicatly
he did net believe the exercise of it would be neaeessary to any majoer extent.
As to the carving up of respomsibillities to prevent duplication, Mr. Cary
expressed the view that It would be best for the osrganlzations themselves
to tackle this probiem,

Mr. Day stared that {n his view there were many aveas bear lefe
to generalfties, and -that generality wad often a tlessing. He expressed
concern over the cont of the varicus rolea and duplication of roles on the
part of the organizations and alac the SEC. Hu pointed cut that mast af



the members of his exchange were also members of the Wew York Stock Ex=
change and the NASD, and they would bear the costs. He stated for this
reason he waa very anxious to see the entire package. Mr. Cary agreed
that &ny such program would involve some coac, but suggested that it
would be preferable for the industry tp grow and bear such costs racher
than for che SEC te expand to an enormous extent. Mr. Whitney suggested
tihat rthis opportunity should be selzed to educare the investing public
gbout the expenditure of commlaszions-~to the effect that & part of every
comalaalon dollar went to policing. As Lo any subsequent legislation
relating to rthe preaent proposala, Mr. Cary, limiting himself to the se-
curities induatcy and ex¢luding the investment company area, advised that
the Comnisglon did ot copntemplace an addicional package except Ln con=
nection with security credit margin. Mr. Cary tndicated that in the
light of the final chapters of the report of the Special Study there
might be some difference of approach with respect to uver-thh-cuunter
matkets aod €xchanges, but that by and large the Commlssion consldered
that the bulk of the material relating to leglslatfon waa in the hands

of the group.

The question was then rafsed by Mr. Rosenberry as to when Chapter

XII of the Bpecial Study Report would be available and what the implica-
ticn of the Chapter would be on the legislative preposals--partlcularly
Section 10(e) of the Securities Exchange Act of 1934 which dealt with
abuses Ln the field of corporate publicity and public relations, He fn-
quired whether a4 aelf-regulatery body would have an obllgation elther to
the Commission or to the public to ralse standards above the mininum set

by Iaw.

Mr. Cary responded that che Commission would weleome the raising
of standards by the Exchange; that this philosophy had always been in
exlstence and would not be changed by this legislation. Commissloner
Cohen added that the Commission would hope that the self regulatory
bodies would met standarda of their own, and that Section 1L0{c) was not
desigmed to cover this area, bub to reach an area whizh the Exchange did
not reach.

Mr. Funston explained that the concern was that Section 10{c)
might be too broad as presently written and mlight set {mpossible standarda
iln view of Chaprer XII1 reaponsibllicies. He raised the question whether
the Exchange would be held cesponsible for fraudulent, deceptive or
manipuiative acts because i listed company gave out certain information,
He acated that the Sectlon was too breoad and that it ahould make it clear
thet the prohibition would apply only to specific practices that were de-
fined by rule and that L{t should pot apply to anyone who had acted in
good fajith. 1In this conmection, Mr. Rosenberry also expressed concern
over the tremendous civil liability potential.

Mr. Foshay suggested the possibllicy of bresking the package
into twa parts. The first part, for example, could include amendment of
Section 4(1) of the Securities Act of 1933, He indicated he personally
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had no problem with this, that Lt had been gone through before, that he
was prepared to récommend it to his client right now. He stated that he
did not see any great problems In Frear-Fulbright except for the questiom
coming from the Weast Coast as to vhether {t was wise to apply Insider
trading provisions literally to the over-the-counter market where thers
might be some real benefits from having partneérs of deslers on the boards
of unseasoned companies for awhile. 45 to Sectlon lO0{c), he railised the
question why it could nor be {n the same legislative format as 10{a) and
{b) and suggested that he might be able to discusa his views on this with
Mr. Loomis later in the day., In conmection with the gquorations systems,
he pointed out that this was a new area and he would not attempt £o com-
ment on it until he had had the benefit of advice from those people in
the business who were working in that area. He suggested that cthe firsc
three bills might be included in package one and also perhaps the quota-
tions statute depending on how East it could be worked out. However,
when it came to the bills dealin, with qualificarions and enforcement
provigions and powers of the NASD, he stated that these raised more dif-
ficult problems and that if more cime could be taken in working out these
propoaals, better reaults could be cbrained.

Mr. Rodenberry suggested that the amendments to Seccion 12{b), et
should be made a part of the Frear bill so cthar i{f che Frear package failed
a sitwation would not be created where even greater distinciions were drawn
between listed and non-listed securities. Mr. Foghay felt that insurmount-
able flling problems would be created because every one of ATST's patents
might have to be filed. Commiasioner Cohen felr that this last could be
dealt with by exemption.

Mr. Cary expressed the Commission’a desire to have the group's
views in as great detail as it wished to give them, amd suggested that
perhaps atrention could first be directed to the ares of qualifications
and enforcement.

In vesponse to Mr. Rosenberry's inquiry as to whether the bill
covered every employee of a broker-dealer, or was Limited to principal
pificers and guperviszory employees, Mr. loomis advised that the defipition
of assoclated persons was the existing definfitiom In Section 15{b}, and the
every employee was automatically comtrelled by his employer.

In answer tfo My, Foshay, who, in referring to the traloing syste
developed in the industry, inquired as fo how such trainees would fit into
the teating and qualificarions requirements of the Section, Mr. Loomls,
replied that the langvage on the subject was rather general and left te
the MASD the authority te clasgaify and fo determine whe should take an
examination and what type should be taken, He pointed out that the ef-
fect of the language was to apecify objectives which were to be achieved
and the varlous meapa which the association could employ to accomplish
these objectives and "also to specify that the Assocfation could claessify
persons In any way Lt eaw fit for this puxpose,
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Mr. Loomis agreed with Mr, Rosemberry's Interpretation that
the Comnission's power in Section 15A(k) was "carte blanche" ard pot
limited to those $items mentioned. My, Loomiz explained that the purpose
{n making Lt so broad was to cover the various areas in which the etudy
had suggested that actionm be taken and in which self-regulatory bodies
ghould take reaspomsibilieies,

Mr. Rosenberyy referred to the language In paragraph (5) (D) of
Secticn 15A(b) reading as follows: '",..(D) provide that peraons in any
such class sther than prospective members and partners, offfcers and
supervisory employees,..of members, may be qualified solely oo the basia
of compliance with specified standards of training and integrity..." acd
fnquired whether that would mean that the assocfatien could not require
examination. . Loomis advised that the language had baen taken from
the miform Securities Act and its purpose was to gpecify that aside from’
supecvisory personnel, experience did not have to be requirved.

On the subject of foreign dealers, Mr. Loomlz indicated that
the legislative requirements had not been changed by the new proposals.,
Mr., Foshay suggested that it might be good to clarify this area apd not
leave Lt to "no sction™ letters,

" The suggeation was made that the varfous subjects emumerated
tn Sectiom 15(AKk){(2) might be inciuded fnstead In Section 15A(b), where
it was enumerated what the rules of registered aecurities assocfations
should ba. Mr. Loomls iodicated that there was a language problem in-
volved, and that the Commission had thouwght it would be berrer not to
make it mapdatory that all of thesc rules be adopted immediately by the
agsociations. He explained that one of the objectives fIn this particular
area was to briog the power of the NASD more Inte conformity with thar of
the stock exchanges,

I response to the inguiry as to whether the Commiassion planned
to leave Section 19(b) in substantially the same form, Mesara, Cary, Leomis
and Whitpey indicated that rhere was no proposed legislation in that area,
and that 10{c) and 15A(k)(2) were the only new areaa not cutlined in the
lerter,

Mr. Gray, Executive Vice President of the Wew York Stock Exchange,
then veferred to the penalty of closing a bramch office., He inquired
{1) if there was a limitation as to time, (2) whether the Commission would
still proceed to close a branch gffice 1f a firm replaced its supervisory
personnel In the branch office inm question with other qualified pecple,
:hd (3) whether customera of a ¢losed branch could be serviced by remaining
tanchea.

Mr, Cary, Ln zesponse, referred to the Sutro case, amd expressed
the view that in cases of this type which were so flagrantly illustracive
of the absence of supervision, that che branch office should be clased
regavdless of che persons involved. Mr, Cary indicated there would be
no probibition to servicing of customers of a4 clesed branch, As to the
limitations on time, Mr, Loomis pointed out that the statute provided
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that a branch office sc closed ¢ould not be reopened without Commlaslion
approval,

Mr. White, counsel for the HASD, agaln raised the problem of
allocation of responsibility In referving to the fact that the Commission
would now have the power to {mpose lesser sanctions than revecation and
Lnquiring as to who would determine which crganization should proceed
against an individual and whether actiom on the pact of one organtzacion
would preclude action ou the part of any other body, Mr. White indicated
that this would preaent a eriple problem if the Commdssion had the right
to proceed against Individuala,

Mr. Loomiz agreed that this point would have to be worked our,
He stated that the statute merely provided chat in those areas {n which
the Commission would proceed, the Comanission could mold the sanction
more precisely to the problem just as the association could do 1o its
cases., He expressed che view that in a case where a crime was committed
by an individuval in & firm, it might be appropriace for the Commiszion to
take action rather than the self-regulatory body becavse it was a crimimal
offense and mot just a breach of the ethics of the business,

The question was then ralsed as to why it was necessary to
cantinue to pame an lndividual as 4 cause, when the Comnission could now
proceed directly against him. Mr. Loomis apreed that this was a good
point and supgested thact perhapa the group could be of help in working
this out,

Mr, Rosenberry then referred to cthe du Pont Homseéy problem and
inquired why the cross-bar from membership in the Exchange and the NASD
should not operate whenever the Exchange suspended or expelled a member,
and why it should only operate wheén it found a person gullty of conduct
inconzistent with juat and eguitable principles of trade. He suggested
the amendment of Section 15 to provide that the Exchange would not have
to find an individual guilty of such conduct in order to permit the NASD
to bar him from membership. Mr, Loomls indicated that any cross=bar ap-
proach which the HASD and the Exchange could woerk out would be helpful to
the Commission,

{The conference was recessed at 12:45 P, M., and was reconvened
14 1:3':' P- Hl}

Ipon reaumption of the conference, Mr, Cary indicated that he
would like to clarify his peaition with respect to any further proposals
which might be introduced, He repeated that the Commisafon at this time
dld not contenplate anything further, with the exception of securicles
credis, but thac {t had not seen some of the material to be submitted by
the Special S5tudy of Securities Markets, particularly on tie subject of
relationahips of assoclations and self-regulatory bodiea and he did wot
want to fe¢l foreclosed or in bad faith, ic the event additional proposals

appeared necegsary, and added that in such event Che group would be in-
formed immediately of any such addirional proposals. Thereupon, the dis-
cussion wae resumed of the proposals relating to gualification and epforce=-
ment.
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Eefoerence was made to the proposed revision of Secetion 3(a)
of the 1934 Act which contalned definitions of the terma "peraon assaci=-
ated with a broker or dealer" and "person assoclated with a memher." It
.was stated that the terms appeared to be interrelated and included a
reference to controlling or bedng controlled by such broker or dealer.
The suggestion was made that this might be of particular interest to Lo-
vestment companfes and that the meaning of the ward "control® might need
some clarification since it raised a queation as co whether thia might
extend jurisdiction over the fund and inveatment adviser to the NASD by
reason of the breadth of these definitions.

Mr, loomis advised in this connection that the definition of a
peraon idssoclated with a broker or dealer was drawn ditrectly from the
exlating Section LSA so that the problem referred to was now Iln existence
in cthe semse that the NASD had disciplinary control over the activicies
of these peraons, He explained that the only reason for defining these
phrases here was to avold repeating exiating lapguage over and over again
in those provisions where the Commisalon or the BASD was authorized to
take direct action over persons asssclated with a broker or dealer, or,
in the case of the NASD, perzons azsociated wich a member.

The guestion was then raised whether this would mean chat when
a broker or dealer became a member of the NASD, a furd would also be
braught under the jurisdiction of the asagclation., Commissioner Cohen
advised that the definition was clearly not Intended to reach {nveatment
companies and pointed ocut that the language referred to imdividuals rather
than companies and therefore would not Iinclude funds. Mr, Loomis added
that the provisfon had two purposea==(1) disciplimary action against a
member, and {2) to provide jurisdiction to the MASD to require an indi-
vidual to cease belng associated with a broker or dealer. He stated that
he could not visualize a fund being brought into either of these contexts.
He agreed, however, that this was an area which might be clarified.

Mr. Rosenberry pointed out chat pavagraph (b) of Seceiom 15A pro-
nibits che fixing of rates of comfsaion by the MASD, which was in conflict
with Section 15A(k)}(2), and stated thia was probebly an overaight.

Mr, Foshay expreased concern that for the first time a violation
of the Investment Company Act would be a basis for disqualifying a broker=
dealer or one of {ts employees from doing business., He pointed out that
1f a broker-desler unwittingly was caught In a transaction between two
organizations which was in vialation of the Investment Company Act he could
be put our of business. He ralsed the point whether it was reasomable to
automatically disqualify a broker=-dealer from the securities busliness in
general on the basia of abetting a violation or participating in a viola-
-tion of the Investment Company Act, He stated that the Investment Company
Act differed from the Securities Exchange Act In many respects and that
Ihin would be an casy ares for a salesman to run afoul without realiring

t'

Mr, Loomia pointed cut that fnadvercent violarions of the 1934
Act also oceurred, that the Inveatment Company Act problem would probably
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not arlse very often, bur that there was such a case pending at the
present time where the violations had not been of the Inadvertent cype.

Quotatiovims Statute

GCommiseioner Whitney advised that Lt was cootemplated that the
quotations bureau industry would be a self-regularory body., He stated
that Lf a company provided quotations to subscribers it was a bureau, but
1f it simply sold a system which che Exchange or somecne else operated, then
it was not, Mr, Fleilscher added that the statute exempted quotations
supplied directly by the Exchange,

In response to Mr, lLemkau's question concerning quotations on
listed and unlisted bonds put out under the company's own letterhead,
Mr. Whitney advised that thils was incidental to the company's business
and therefore it would he exempt from the statute, and was,additionally, a
form of “tombatone,"

Mr. Foshay ingquirad why a brokersdealer could not be excluded
from the quotations statute since he was already subject to the anti-fraud
provisions of the 1934 Ace., Mr. Loomls responded that there would be no
reasem for a broker=dealer to set himself up as collecting and disseminat-
ing gquotations and that the 1934 Act did not reach that field, He stated
that the Commission did not want anyone in the business of collecting and
disgseminating gquotations who was not subject to the statute, and thae Lt
was intended that anyone proposiog to be a gquotations bureav would have
to replster as such. Mr. Loomis added that "incidental to business' meant
Incidental to buying and selling securities=-not collecting and disseminat-
ing guotations. '

Commlssfoner Whitney further advised that the Comuasion belleved
that the newspapera should obtain their quotea from regulated bureang==
the NASD, the Exchange ¢r a reglatered bureau, He stated that a broker
could give his gquotes to the HASD and that the newspapers in turn could
obtain thelr quotes f£rom the NASE, but oot divectly from a broker. Mr.
Loomiz added ethat a broker could place a brief advertisement In a newas
paper stating that he made markets in certain securities and giving quo-
tations on thase aecurities. However, he couid not give quotes om any
securitliea at random whether or not he made a market 1o them. Mr. Foshay
presented the 1llustration of two local dealers, each making a market in
10 of the same securities and pechaps five different omes amd each sending
to the newspaper every day the bhid and asked pricea in his particular mar-
ket. He inquired who would be the bureauw and whether this was not incidental
te their business,

Mr, Cohen explained that the exemption here was dealgned ta deal
with a situation like a put and call broker, [f the newspaper and the
public knew the quotes were the broker'a there was a difference; but when
many people did the same thing, it became an anonymoua part of & big quote
sheet, Mr. Ochen polnted ocut that the last sentence of the statute was
designed to provide the Oommisaion with rule-making power to deal wich
varfations of this type of thing., Mr, Cohen further pointed out that
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the intent was to make the "guores™ rvesponsibkle For his own quotes. HMr.
Loomis added #n this regard rhat aside from individual ads, the Commission
believed that the newspapers should get thelr quotations from the. NASD or
the Exchange rather than seme other source. v

Reference was made by Mr. HcGovern to subsectlom 15(B){e) which
gave the Commigsion power to require that the rules of the quotations
bureaus be designed to treat fairly with all persons using or seeking
to use the facilities of the bureaus, He ifnquired whether this would
permit an exchange to deny bid and ask quotes to non-members.

Mr. Cohen responded that this provision was intended to deal
with the due process problem and that rhe Commission was concerned only
with arbitrary action, discrimination ard unfalrness, Mr. Woodside added
that o the extent the bureau wis conneceed with the Exchange and receiving
its gquotacions from the Exchange it would not be a quotacions bupeau
within the meaning of the statute, He indf{cated that some clarification
should probably be made {n this area,

In connection with exempring “exempt securities,™ Mr, Foshay
iaquired whether the Commission would not want to specifically exempt
World Bank bonds amd other such sesurities., Mr, Loomis polnted our that
these were the cartegories dealt with in the 1934 Act. He stated that
cert{ficaces of deposit could probably also be included {in this ecategary.

With reference to Zectiom 15{B)(1), Mr, Loomlsz agreed that this
was a rather broad grant of rule-making power, He went on to explain
that the Commigsion recognized that quotations were Important, primerily
in the over~the-counter market, that there was not any regulatory mechanism
at all for them now, amnd that the Commission had had problems with them,
not becsuse the Mational Quotation Bureau was not doing extramely well,
but because fts facilities were limited, S0, for the reaaons set forth by
the Special Study, 1t was decided to bring 41t under regulation. He atated
that the statute had been modeled om the Maloney Act thus brinmging iloto
the regulatory scheme the concepts of self-regulation so that the bureaus
would have both the avthority and responsibility to take steps te elimirate
updesirable conditions and generally to improve the system, He pointed out
that there kad been a number of instances in the New York area in wiich
persong had by devious means inserted in the sheets quotationsz for a
conpany that did not exist or had long since ceased to have any assets,
He atated that it was this type of scheme to defauwd as well az less
serious offenses that were meant to be dealt with,

Section 10(c)

Mr. Bosenberry inquired whether it was the Commissfon's intent
to limit the astatute to the type aof fravdulent information disclozed in
the Report of the Special Stwdy. Commigsfoner Whitney responded that the
Commtsaion had attempted to be & little more precize and at the same time
to use verbage that was not new and already had a hiatory,
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Mr. Foshay expressed the view that the hroadside appreach of
the statute could only tend to discourage the disclesure of corporate
news which might be of i{wportance to the investor. He stated that cor-
porations felt that at some¢ polnt they had to announce that certain
negotiations were going on, but that {f, after such amnmouncement, the
negotiations fell through, they ran the risk under the statute of a law
sult for atcempting to effect the market. He expressed the view chat
this section discouragedadequate disclosure of information to the in-

-wstor, and sugpgested that perhaps this could be resolved by recasting
the language of 10(c) to conform to 10(a) and (b) which provided that
ti:e Commizsion would define by clear and preclse rule the practice which
ic wished teo prohibit. Mr, Funston disagreed, expressing the wiew that
the specific practices which were meant to be prohibited by the Section
should be set feorth.

Commissioner Whitney responded that cthe Commissfon was aware
of this problem, but had felt that the wordiag of the statute placed a
very heavy burden on the plaintiff. Mr. Loomis added that when & corpora-
tion disseminated information which it believed the public should have,
the view could hardly be taken that this waa a fraudulent, deceptive or
manipulative act.

Mr. Rogenberry ratlsed the question of stabilization. He stated
that this was done for the purpose of manfpulating the market and there-
fore would be in wviclation of the Act, and Mr. Woodside suggested that
perhaps the word manipulative could be eliminated from the statute.

Freav=Ful bright Package

In commection with the Frear=Fulbrigut package, it was agreed
that 1t would he advisable for the Commission to contact the Chamber of
Commerce and the Raclonel Association of Manufacturers for the purpose
of obtaining their viewa on this leglslation, Mr., Richardson suggested
contacting Mr. Gullander, ¥resident of HAM.

A3 to the status of banks, Mr, Hosenberry pointed out that an
unlisted bank would operate only under the banking authority regulations,
but that banks registered on an Exchange would also be subject to Commise
sion regulation, He suggested that banks be exempted from the 1934 Act
altogether since they already were in the 1932 Act, and that the listing
requireéments of the stock exchange be left up to the Exchange, Mr. Foshay
added that Mr, Saxon, the Comptroller of the Currency, had indicated that
he would promulgate rules, and he suggested that the Federal Reserve Board
might be willing to promulgace vules in the area which Mr, Saxon's rules
did not reach,

The Commlssion brought out at thia point that while thers had
be'en no apecial focus by the Special Study on bank stocks, there had
been zsome fravdulent activities in these atocks in comnection with mergers.
Mao, it was pointed out that the study had conducted a thorough examina-

tion of reporting by banks which indicated deficiencies in proxy state-
manto and vRMOTES A8 comparéd to other over-the-counter companlies, Mr.
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Cohen observed that Congress was responsible for the 1933-1934 Act
distinction.

Mr., Lemkau referred to the provision requiring companies with
300 stockholdera or more to register with the Commission and inquired what
this would mean in tevms of the wvolume of paper work and whether it cuould
be handled. Mr. Cohen responded that according to the tables there was
a gubstantial amount of trading In securitiea of companies with this num=-
ber of shareholders, and that on the average these companies were fairly
good size--approximately one-half million dollars In assets. He stated
that the Commission had given a good deal of thought tfo the problem of
paper work, in terms of manpower and cost, and was convinced that this
would not present undue hardship.

Mr, Foshay Inquired whether there would be the possibility
of having a general exemption for an ordinary voderwrlting under Section

16{b).

Mr, Cohen responded that LIt waa recognlzed that a broker-dealer
slceing on a board might be the only peraom making a market, and that
Section 16(k) might have the effect of destraying the marker. For that
reason, the rvecommendatlion was that this questifon should be treated on an
ad hoc basia rather than categorically. He stated that this was an area
in which the experience and suggestions of industry would bhe helpful ia
working out solutions 1f the legislaction was passed.

As to the status of foreigun securities traded in the market,
Mr. Cchen advised that rhe exemptive provision was designed in guch a
way as to provide the Cormission an opportunity to deal with that problem
precisely., He stated that the Commission could exempt if it was persuaded
that enforcement of the Act was not feasible and investors might otherwise
e hurt, He added that che Commissfon's exemptive power was wmlimited, but
that a phrase had been added dealing precisely with the forelgn situation
in crder to avold the possible problem that might arise Ln a case where
it would be difficult ro say it was in the public intervest to exempi, but
where the Act could not be enforced, He conceded that more work needed
to be done in this area,

Mr. Kolton, of the American Stock Exchanpge, then stated that
since the purpose of the legislation was to take out of the handa of
minagement certaln arbltrary decislomawlth respect to disclosure, ete.,
be would be interested Iin the Commisalon's thinking as to why it whuld
put back into the hands of management certain arbitrary declsioms as to
the posaibility of having listed or uplisted trading privileges by the
deletton of Section L2({f)(3}.

Mr. Loomls responded cthat Section 12{£){3) as it stood now
m_had 2 very limited effect, and had had no practical significance. He
-:8tated that Lf this leglalation was passed there would be approximately
#9000 companies which might be picked up by exchanges and traded on an
%gﬁfliated basls under Section 12{£)(3). He stated that the Commission be-

2ved that this wasa a little too drastic a shift of securid es from one
B €L to another amd that 12{f£){3) had never really been intended by
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Congress to have any. such dramatic effect, Consequently it had been
conciuded that the 12{f){3)} guides ahould be veplaced because the purpose
of this leglalacion was to get disclosure and other protectionz in the
over-the=counter market rather than caugse the transfer of large blocks

of securities on the Exchange., He indicated that it was quite posaible

a certain number of companies would be included in this category under
Section 12({g) and would decide to list, but that the Commission did not
feel that unlisted trading should have an expansion of this magnicude,

In response to Mr, Kolton's argument that, 1f it was Indicated
that an unlisted security could benefit from the action market, the Com=
mission would lose the legal lever to persuade the company to be traded om
a central] markec by eliminating 12(f)(3), Mr. Loomis stated that it was a
matter of policy and judgment, but that it would be extremely difficult for
the Commisaicon to wmake a judgment on 5004 cases. e added char ehe GCom-
mission's experlence had been that there were exchanges which would like
unlisted trading in aimost every security in which they might get any
trading, and that under Section L2(£)(3) there was the possibility che
Commiesion night get applicationa for each of the 5000 companies. He
gtated that if the Commission was to have this power 1t would have to
be administered a litele differently than under Section L2{EX(3). He
stated that when the Section had been adgpted, 1in 1935, that the Commission
and Congress had been dealing with the eneirely different question of
whether unlisted trading privileges should be terminated, and that it
tad been determined at that time that this would be too disruptive to
exlsting markets,

ttr., Kolton rveplied that in his wview, it waz In the public
interest for the Commizsion, not management ar the exchanges, to determine
the question vhether z security should be traded on an exchange. Mr.
Loomlis peinted out that the actual question {nvolved here was whether
securities ahould move en masse from unktisted to listed,

Mr, Day, while conceding that Mr, Koltonr had a good polnt,
expressed his agreement with Mr, Loomia, ard iodicated thae he thought
that Section LZ{£)({3) would result in a large volume of applications
belng filed and would create general chaes., He indicated that he
thought that Sectiom 12(f){2) should be tighter and toughert,

Commlasfioner Whitney asked for suggeations in this respect
and Mr, Kolton 1lndicated that he would like to study the matter and
then suggest some guide posts,

My, Gray lndicated that the Exchange preferred fuwll liscing,
but guestioned whether it would be forward iooking or regressing to say
that from here on out only the macagement determines the question of
trading on an exchsnge even though the public auvction market might he
of benefit to stockholders. Mr. Day expressed his preference for the
notlon that management should declde whether companiea should be listed
or not,
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The discussion then turned briefly to Sections 12 and 1] of
the 1934 4ct, with Mr, Rosenberry suggesting that fpe application of Sec=-
cion 12(h) to exchanges anly aggravated an already aggravated situation
between listed and wnlisted companiez, He sauggested that this he tied
te the Frear-Pulbright package.

In conclusion, Chairman €ary agreed to consult with the Chairmen
af the respective House and Senate Coumittees with respect to the timing
probiem, H: offered to make additional coples of the proposals available
to the group for duplication arxd repeated that there was no inhibicion as
far as the Commission w&s concerned upon the members of the group making
the proposals avallable to whomever they thought necessary, as long as
it was understood that this was oot a public document,

The conference was adjourned at 3:15 P. M., and the ‘members of
the group were invited te confer with the individual Commlssioners and
ataff mewbers with respect to the varlous proposals.



