
MEMORANDUM OF CONFERENCE HELD ON APRIL .24, 1963 
WITH INDUSTRY REPRESENTATIVES REGARDING 
THE COMMISSION'S LEGISLATIVEPROGRAM 

The Commission met with the following industry representatives 
to discuss the Commission's legislatlve proposals whlchwere to be sub- 
mitted to Congress to implement the recon~endatlons contained in the 
report of the Special Study o£ Securities Markets (coples of thepro- 
posals had been furnished to the industry group on April 19): 

Avery R o c k e f e l l e r ,  o f  Dominick and Domlnick,  Chairman o f  t h e G r o u p  
Bayard Domlnick,  P r e s i d e n t  o f  t h e  A s s o c i a t i o n  o f  S tock  Exchange Firms 
James H. Ord ing ,  E x e c u t i v e  D i r e c t o r ,  A s s o c i a t i o n  o f  S tock  Exchange Firms 
G. Ke l t h  F u n s t o n ,  P r e s i d e n t ,  New York S t o c k  Exchange 
James E. Day, P r e s i d e n t ,  Midwest S tock  Exchange 
J o s e p h  Welch, o f  t h e  I n v e s t m e n t  Company I n s t i t u t e  i 
Robert L. Augenblick, GeneralCounsel, Investment Company Institute 
Thomas McGovern, counsel, American Stock Exchange 
Paul  Ko l ton ,  E x e c u t i v e V i c e  P r e s i d e n t ,  American S tock  Exchange 
Martin J. Keena, Vice President in charge of Securities Division, 

American Stock Exchange 
William Foshay, special'counsel, Investment Bankers Association 
Amyas Ames, President, Investment Bankers Association 
Dorsey Richardson, President, Investment Company lnstltute 
Samuel Rosenberry, counsel, New York Stock Exchange 
Edward C, Gray, Executive Vice President in charge of operations, 

New York Stock Exchange 
Wallace H. Fulton, Executive Director, National Association of 

S e c u r i t i e s  D e a l e r s ,  l n c .  
Hudson B. Lemkau, Vice  Chairman, N a t i o n a l  A s s o c i a t i o n  o f  S e c u r i t i e s  

D e a l e r s ,  I n c .  
S t a n l e y  Tempco, c o u n s e l ,  N a t i o n a l  A s s o c i a t i o n  o f  S e c u r i t i e s  D e a l e r s ,  I n c .  
Marc A. W h i t e ,  c o u n s e l ,  N a t i o n a l  A s s o c i a t i o n  o f  S e c u r i t i e s  D e a l e r s ,  I n c .  
Duke Chapman, Vice President, New York Stock Exchange 
MurrayHansen, counsel, Investment Bankers Association 

Chairman Cary opened the dlscussionby referring to his letter 
of April 3 t0 the industry group, and particularly to the suggestion 
therein that"the group.mlght wish to form a series of committees to deal 
~ith the separate areas covered by the proposed legislation. He indicated,. 
however, that this was a matter for the group's decision. 

ChalrmanCary then stressed the time element involvedin getting 
t h e  p r o p o s a l s  b e f o r e  Cong re s s ,  s t a t l n g  t h a t  Chairman H a r r i s  o f  t h e  House 
I n t e r s t a t e  and F o r e i g n  Commerce Committee had d i r e c t e d  t h e  Commission to  

h a v e t h e  p r o p o s a l s  b e f o r e  t h e  House and S e n a t e  Commlt tees  a t  a v e r y  e a r l y  
d a t e  and had s t a t e d  t h a t  i f  t h e  p r o p o s a l s  were  n o t  b e f o r e  Congress  w i t h i n  
t h e  e a r l y  f u t u r e  t h e y  would no t  be c o n s i d e r e d  t h i s  y e a r .  Mr. Cary a d v i s e d  
t h e  group t h a t  ,under  t h e s e  c i r c u m s t a n c e s  he  was f o r c e d  t o ' t r a n s f e r  some o f  
~the t ime  p r e s s u r e  o v e r  t o  i t .  He a l s o  a d v i s e d ,  i n  t h i s  c o n n e c t i o n ,  t h a t  

~ t h e  C ~ n i s $ i o n w a s  making eve ry  e f f o r t  t o  g e t  t h e r e p o r t  o f  t h e  S p e c i a l  

S t u d y  o f  S e c u r i t i e s  H a r k e t s  t o  t h e  p u b l i c  a s soon as  p o s s i b l e ,  b u t ,  i n  
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the meantime, he offered to send additional copies of the Summary Report 
to the industry group upon request. 

Mr. Cary stated that except for the area involving the margin 
problem, the proposals furnished to the group would compose the Comm~sslo 
legislative package this year. He indicated that because of the necessit 
of coordination with the Federal Reserve Board in the area of margin 
requirements, it was not'possible to say at this time whether or not 
that subject would be covered in a later package. 

Turning to the procedural aspects of the program, Mr. Cary ad- 
vised that the Commission had formed a central drafting co~mmittee with 
respect to all of the bills with Mr. Loomis in charge, and with Messrs. 
Fleischer, North, Ferber and Shreve, among those who would also be patti, 
paring in the co~mnittee. In addition, he stated that the program had be 
divided into five areas with a Commissioner assigned in an o~ersigbtcapa 
over each area, as follows: (I) the statute relating to qualifications 
persons entering the securities business and the proposed 10(c) anti-fra 
type of statute--Commissioner Whitney; (2) the quotations statute and am 
ments to the Securities Act of 1933 with respect to distributions of sec 
ties--Commissioner Woodside; and (3) the whole area of reporting and of 
proxy requirements and of insider trading provisions--Co~mnissioner Cohe~ 
Mr. Cary suggested that the industry group might, in view of the proble~ 
involved in examining the statutes in a technical way, also wish to for. 
a drafting co,~,ittee. Whether or not one co,~nittee was formed,or separ~ 
committees for each area,was left to the group's discretion, but Mr. Cal 
indicated that, for practical reasons, ultimately the group's suggestlol 
would have to be funnelled down into a few hands. He also mentioned 
possible problems that might arise in terms of adequate coverage and 
representation of particular groups or areas of the country, such as 
the "insiders" trading group on the West Coast. 

Finally, Mr. Cary raised the question of whether the proposal 
should be made public. He indicated that since they were in draft form 
and subject to change, he did not think it advisable to publish them at 
this time. On the other hand, he recognized that since the proposals 
were made available to a number of people, it was very likely that some 
of them would get into the hands of the press. Under these circumstanc 
Mr. Cary suggested it might be well to issue a press release announcin 8 
that the drafts had been made available to a number of industry people 
for their consideration and generally outlining the areas covered in t~ 
proposals. Mr. Cary Stated that he did not think the actual drafts sh( 
be made available to the general public at this time, but indicated th~ 
if their were certain persons which the industry group believed should 
see the proposals, the Commission would have no objection, as long as 
was done with the understanding that they were not public documents. 

The discussion was then turned over to Mr. Avery Rockefeller 
Chairman of the group. Mr. Rockefeller stated that it had been decide, 
forming the securities industry liaison group to use the group concept 
than the committee concept Since the members of the group represented 
of the securities industries and associations. He indicated that the 
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would act solely in coordinating policy and would take no votes. If 
there was a division of opinion in a particular area, such division 
would be identified. He stated that it was with t~Is understanding 
that the draft proposals had been received last Friday, and he assured 
the Commission that with the exception of a few staff members the drafts 
had not gone beyond the members of the group present at the conference. 

Hr. Rockefeller pointed out that none of the repreaentatives 
had had a meeting wlth their respective boards since the proposals had 
been received; and that they could not connnlt themselves without discuss- 
ing the matters first with their boards. He stated that the group had 
taken the policy positlon not to make any statements as a liaison group. 
Re indicated that this also would apply to any comments coming from the 
group to the press, and that the group would prefer to have any press re- 
lations handled by the Commission. Mr. Rockefeller stated th~'t within 
the first I0 days of May almost every organization represented would have 
a board meeting, and in response to hls inquiry as to how far they could 
go in discussing the proposals with their boards, Mr. Cary indicated that 
theCommisslon would not object to their making the proposals available 
tothelr board members. 

Mr. Rockefeller assured the Commission that the group wished 
to cooperate to the upmost and that it understood the time problem in- 
volved, He indlcated, however, that the time factor presented a serious 
problem to them in terms o~ being able to adequately discuss the details 
of the proposals. He stated that the group felt quite strongly that the 
best legislation would result from a cooperative effort. He repeated, 
however, that the members could not express any opinion on any particular 
phase of the legislation until they had had an opportunity to confer with 
their boards. Thereupon, Mr. Rockefeller opened up the discussion to the 
members of the group. 

Mr. Ames, President of the Investment Bankers Association, ex- 
pressed the view that, properly handled, a constructive force could be 
built Up in industrybehind what he felt was a common objective of in- 
dustry and the government. Toward this end, he suggested that the pro- 
posed legislation be made available to various people in the industry 
so that they would understand the objectives and would havean opportunity 
t o express their differences in a constructive way. He stated that the 
proposals contained much that the industry had wanted for years and that 
because of this he believed it would be possible to obtain some positive 
industry backing. In this connection, he suggested that it might be con- 
structive to obtain the views of the Committee on Leglslation of the In- 
vestment BankersAssociation. He also suggested that it might be advan- 
tageous to publish position papers on various phases of the legislation 
setting forth clearly areas of agreement and disagreement. He stated 
that presentation of this material to Congress would enable it to better 
understand the issues and to produce more effective legislation. 

Mr. Richardson, of the Investment Company Institute expressed 
~h-~s entire agreement with Mr. Ames' position. He indicated that the 
~nVestment company industry wanted to cooperate in every way possible. 
~He stated, however, that it would be necessary to consult with their 
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governing bodies before they would be in a position to make an orderly 
study of the proposals and give an official opinion on them. 

Mr. Funston, President of the New York, Stock Exchange expressed 
the industry~s appreciation of the Commission's cooperation in giving the 
Industry an opportunity to review the legislation before it was submitted 
to Congress in definitive form. He stated that responsive to this the 
industry wished to do whatever it could to further such cooperation in a 
meaningful, practlcal way. He pointed, out, however, that past legisla- 
tive endeavors indicated that this could not be done in a very short 
period of time. He stressed that it would be very difficult for the 
various boards, - which would be meeting in the next month, to t~ke a firm 
posltion on this legislation until they knew what the entire report would 
say and what the completeleg£slative package would contain. He inquired 
in this connection whatthe Commission had in mind with respect to timing, 

in what status of development it intended to submit the legislation, 
and whether itwanted industry approval. 

In response, Mr. Cary indicated that in view of the pressure 
beingexerted by the House and Senate Com~aittees, the Commission proposed 
to submit the proposals sometimebetween the Ist and 15th of May. He 
stated that under the circumstances he realized it would be unrealistic 
to expect to be able to submit a bill that had been totally agreed upon. S 
However, he indicated that during this period the Conlnlsslon would llke- 
to have, at the earliest possible time, suggestions as to the language 
in particular sections and indications of agreement or disagreement with 
the various principals involved in the proposals, He stated that it would 
be essentially the Commission's bill stemming from and based upon the Re- 
port of the Special~Study, but that the Commission would endeavor in 
every way possible to eliminate anything that did not appear to make sense 
and to make any possible improvements in the proposals. Mr. Cary indicated 
that if May Ist was unrealistic, perhaps industry could give some indica- 
tion of its position oneweek later. 

Mr. Funston indicated in this regard that it should be possible 
to have an informal group meeting to discuss the proposals, and, wlthout 
trying to resolve the situation, to advise the Commission of the views of 
the various members. He pointed out, however, that there was the risk 
that opposite vlewsmlght later be taken by certain of these organizations 
at Congressional hearings. 

Commissioner Whitney indicated that the Con~nisslon was aware of 
the problems that the group had in connection with their various boards. 
He stated, however, that between now and May 15 hewould llke an Indlca. 
tlon from the members of the group as to whether the legislation was "In 
left field, right field, or in the ball park at all." He stated that they 
could check with their boards later, but that the Commission needed to 
know their general attitude as soon as possible. 

Mr. Lemkau, Vice Chairman of  the  NASD, p o i n t e d  out  t h a t  t h e r e  
were  pe r sons  o u t s i d e  t he  v a r i o u s  o r g a n i z a t i o n s  r e p r e s e n t e d  by t h e  group 
who would be e f f e c t e d  by the  l e g i s l a t i o n ,  and i n q u i r e d  as to  how t h e i r  
r e a c t i o n  could  be o b t a i n e d .  He r e f e r r e d  p a r t i c u l a r l y  to  i n d u s t r i e s  a f -  
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fected by the various reporting, proxy and insider trading provlsions,,as 
well as non-members Of the NASD who would be required to form self-regula- 
tory agencies under the proposed provisions. 

In response Mr. car T suggested that perhaps the Commission might 
contact the Chamber of Commerce and the National Association of Manufacturers 
to obtain their reactions. He pointed out that the Chamber of Commerce had 
in the past opposed similar legislation, primarily as a matter of traditlon. 
He indicated, however, that because of the nature of the@resent legislation 
it was possible that it might now take a different position, He stated 
that it would seem advisable to contact other industries and inquired 
whether there were any suggestions asto how this might be done effectively 
other than in getting in touch with the heads of the two institutions re- 
ferred to. As to non-members of the NASD, Mr. Loomis pointed out that 
there was no focal point through which this group could be reached, but 
he suggested that there were probably members of the liaison group who 
were in touch with some of them and that perhaps their reactions could 
be obtained in that way. 

Mr. Day, President of the Midwest Stock Exchange, raised the 
question of timing and inquired whether there was any way in which the 
group could join with the Commission in requesting additional time to 
work up the legislation. He indicated that it would take time to resolve 
thewide differences of opinion in his group with respect tovarlous 
phases of the legislation and that before he expressed an opinion on it 
he would like to have an opportunity to discuss it with other segments 
of the industry. 

Mr. Ames agreed that it Would be impossible to reach construc- 
tive conclusions and bring together the various points of view of thoughtful 
men in the industry by May 15. He felt that failure to consult such persons 
would tend to create a very strong negative force. In view of this, he 
inquired to what extent, after the legislation was introduced, it would 
be possible to try to coordinate the views of others, He stated that 
while much of the legislation appeared desirable, there were serious 
problems involved which needed careful study. 

Mr. Cary responded that the Commission hoped to continue work- 
ing Jointly with industry groups after the legislation had been introduced, 
and that it was his understanding that it would be subject to revision 
while before Congress. He repeated that he did not expect to be able to 
submit proposals on whlcheveryone was Inagreement, but that the Commis- 
sion hoped that the proposals would be responsible ones which a number of 
industry peoplehad reviewed and had agreed were in good statutory form 
and represented a responslble approach. 

Mr. Foshay,  S p e c i a l  Counsel ,  f o r  t h e  I n v e s t m e n t  Bankers  A s s o c i -  
a t i o n ,  s t a t e d  t h a t  it had been h i s  e x p e r i e n c e  i n  t h e  p a s t  i n  d e v e l o p i n g  
l e g i s l a t i v e  p rograms  t h a t  e f f e c t i v e  l e g i s l a t i o n  had r e s u l t e d  from c a r e -  

- f u l ~  t h o u g h t f u l  J o i n t  e f f o r t s  a t  c o n f e r e n c e s  be tween  t h e l n d u s t r y  and 
t h e  SEC~ t h a t  t h e  SEC had always h e l d  t h e  whip hand and a t  a c e r t a i n  
~poln t  would h a l t  t h e  d e b a t e  and i n d i c a t e  t h a t  i t  would go ahead a n d  f i l e  
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the bill and that industry could file its dissent. He stated that when 
such legislation had been presented to Congress it had been a responsible 
package and Congress had been able to understand where the issues lay 
and the views of both sides. He endorsed this approach, but stated 
it could not be done in such a short length of time. He suggested that 
If the Congress was made aware of this problem it might be persuaded to 
allow more time to work out the technical aspects of the leglslation be- 
fore it was presented; or in the alternative, to permit the bills to be 
introduced immediately, but with the understanding that substitute bills 
would be presented after conferences. Mr. Foshay expressed the view that 
if one of these approaches was not adopted, all the Commission would get 
would be a "seat of the pants', reaction and even this would be with an 
eye toward testifying. He stated that, speaking as a counsellor, he 
could assure the Commission, that a lawyer either prepared his clients 
for meetings or for hearings and that these were two different t~Ings. 

Mr. Cary agreed to make further inquiries with respect to the 
question of obtaining more time. He stressed, however, that inany event 
he hoped to make some progress between now and May 15 in obtaining the 
industry views in terms of draftmanship, policy positions, etc. He re- 
peated that he would hope that this cooperative effort would not end on 
the date the bill was introduced, and that he was sure it would be cap- 
able of substantial amendment after it had been submitted. 

Turning to the proposals themselves, Mr. Funston expressed the 
view that they should be drawn with more specificity rather than with 
such broad generalization. He stated they should be more specific in 
terms of spelling out the particular practices to which they were directed, 
and, in the area of delegation of authority to self-regulatory bodies, 
that they should be more specific as to the areas of responsibility and 
as to the Commission's role in the general oversight capacity. He inquired 
how it could be made clear that oversight was not interjection by the SEC 
into broadened areas of self-regulation. 

Mr. Cary expressed the Commission's willingness to go over the 
various areas with Mr. Funston to obtain his views with respect to speci- 
ficity. As to the Commission's interjecting itself into particular cases, 
he indicated that there was no need for concern in the light of budgetary, 
and philosophical and historical factors inherent in the area. The SEC 
would not grow substantially, but the organizations would grow, and that 
while it seemed that the SEC's power of oversight should exist philosophically 
he did not believe the exercise of it would be necessary to any major extent. 
As to the carving up of responsibilities to prevent duplication, Mr. Cary 
expressed the view that it would be best for the organizations themselves 
to tackle this problem. 

Mr. Day statedthat in his view there were many areas best left 
P 

to generalities, and'that generality was often a blessing. He expressed 
concern over the cost of the various roles and duplication of roles on the 
part of the organizations and also the SEC. He pointed out that most of 
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the members of his exchange were also members of the New York Stock Ex- 
change and the NASD, and they would bear the costs. He stated for thLs 
reason he was very anxious to see the entire package. Mr. Cary agreed 
that any such program would involve some cost, but suggested that it 
would be preferable for the industry to grow and bear such costs rather 
than for the SECto expand to an enormous extent. Mr. Whitney suggested 
that this opportunity should be seized to educate the investing public 
about  t he  e x p e n d i t u r e  o f  c o m m i s s i o n s - - t o  t he  e f f e c t  t h a t  a p a r t  o f  eve ry  
commission d o l l a r  went t o p o l i c i n g .  As to  any subsequent  l e g i s l a t i o n  
r e l a t i n g  to  t h e  p r e s e n t  p r o p o s a l s ,  Mr. Cary, l i m i t i n g  h i m s e l f  to  t h e  s e -  
c u r i t i e s  i n d u s t r y  and e x c l u d i n g  t h e i n v e s t m e n t  company a r e a ,  a d v i s e d  t h a t  
t he  Commission d id  not  c o n t e m p l a t e  an a d d i t i o n a l ~ p a c k a g e  excep t  i n  con-  
n e e t i o n  w i t h  s e c u r i t y  c r e d i t  margin .  Mr. Cary i n d i c a t e d  t h a t  i n  t h e  
l i g h t  of  t h e  f i n a l  c h a p t e r s  o f  t he  r e p o r t  of  t h e  Spec la l  Study t h e r e  
might  be some d i f f e r e n c e  o f  approach w i t h  r e s p e c t  to  o v e r - t h e - c o u n t e r  
markets  and exchanges ,  bu t  t h a t  by and l a r g e  t h e  Commission c o n s i d e r e d  
t h a t  t h e  bulk  o f  t h e  m a t e r i a l  r e l a t i n g  to  l e g i s l a t i o n  was in  t he  hands 
of  the  group.  

The question was then raised by Mr. Rosenberry as to when Chapter 
XII of the Special Study Report would be available and what the implica- 
tion of the Chapter would be on the legislative proposals--partlcularly 
Section 10(c) of the Securities Exchange Act of 1934 which dealtwith 
abuses in the field of corporate publicity and public relations. He in- 
quired whether a self-regulatory body would have an obligation either to 
the Commission or to the public to raise standards above the minimum set 
by law. 

Mr. Ca~y responded  t h a t  the  Commission would welcome t h e  r a i s i n g  
of  s t a n d a r d s  by t h e  Exchange; t h a t  t h i s  ph i lo sophy  had always been i n  
e x i s t e n c e  and would not  be changed by t h i s  l e g i s l a t i o n .  Commissioner 
Cohen added t h a t  t h e  Commission would hope t h a t  the  s e l f  r e g u l a t o r y  
bodies  would s e t  s t a n d a r d s  of  t h e i r  own, and t h a t  Sec t i on  10(c)  was not  
des igned  to  cover  t h i s  a r e a ,  but  to  r each  an a r e a  which the  Exchange d id  
not  r each .  

Mr. Funston e x p l a i n e d  t h a t  t h e  conce rn  was t h a t  S e c t i o n  10(c)  
might b e t o o  broad  as p r e s e n t l y  w r i t t e n  and might  set~ imposs ib l e  s t a n d a r d s  
i n  view of  Chapter  X l l r e s p o n s i b i l i t l e s :  He r a i s e d  the  q u e s t i o n  whe the r  
t h e  Exchange would be h e l d  r e s p o n s i b l e  fo r  f r a u d u l e n t ,  d e c e p t i v e  or  
• m a n i p u l a t i v e  a c t s  b e c a u s e  a l i s t e d  company gave o u t  c e r t a i n  i n f o r m a t i o n .  
He s t a t e d  t h a t  t h e  S e c t i o n  was too broad and t h a t  i t  should make i t  c l e a r  
t h a t  t he  p r o h i b i t i o n  would apply  only  to  s p e c i f i c  p r a c t i c e s  t h a t  were  de -  
f i n e d  by  r u l e  a n d • t h a t  i t  should  not  app ly  to  anyone who had a c t e d  i n  
good f a i t h .  In  t h i s  c o n n e c t i o n ,  Mr. Rosenberry  a l s o  exp res sed  conce rn  
over  t he  t remendous c i v i l  l i a b i l i t y  p o t e n t i a l .  

Mr. Foshay s u g g e s t e d  t h e  p o s s i b i l i t y  of  b r e a k i n g  t h e  package 
i n t o  two p a r t s .  The f i r s t  p a r t ,  f o r  example,  could  i n c l u d e  amendment o f  
Sec t i on  4 (1 )  o f  t h e  S e c u r i t i e s  Act of  1933. He i n d i c a t e d  he p e r s o n a l l y  
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had no problem with this, that it had been gone through before, that he 
was prepared to recommend it to his client right now. He stated that he 
did not see any great problems in Frear-Fulbright except for the question 
coming from the West Coast as to whether it was wise to apply insider 
trading provisions literally to the over-the-counter market where there 
might be some real benefits from having partners of dealers on the boards 
of unseasoned companies for awhile. As to Section 10(c), he raised the 
question why it could not be in the same legislative format as 10(a) and 
(b) and suggested that he might be able to discuss his views on this with 
Mr. Loomls later in the day. In connection with the quotations systems, ~ 
he pointed out that this was a new area and he would not attempt to com- 
ment on it until he had had the beneflt of advice from those people in 
the business who were working in that area. He suggested that the first 
three bills might be included in package one and alsoperhaps the quota- 
tions statute depending on how fast it could be worked out. However, 
when-lt cameto the bills dealing with qualifications and enforcement 
provisions and powers of the NASD, he stated that these raised more dif- 
ficult problems and that if more time could be taken in working out these 
p r o p o s a l s ,  b e t t e r  r e s u l t s  cou ld  be o b t a i n e d .  

Mr. Rosenber ry  s u g g e s t e d  t h a t  t he  amendments t o  S e c t i o n  1 2 ( b ) ,  e t  
should  be made a p a r t  o f  t he  Frea r  b i l l  so t h a t  i f  t he  F r e a r  package  f a i l e d  
a s i t u a t i o n  would not  be  c r e a t e d  where even g r e a t e r  d i s t i n c t i o n s  were  drawn 
be tween  l i s t e d  and n o n - l i s t e d  s e c u r i t i e s .  Mr. Foshay f e l t  t h a t  insu rmount -  
a b l e  f i l i n g  problems would be c r e a t e d  b e c a u s e  e v e r y o n e  o f  AT&T's p a t e n t s  
might  have to  be  f i l e d .  ~o,m~.lssioner Cohen f e l t  t h a t  t h i s  l a s t  cou ld  be 
d e a l t  wi th  by exemption.  

Mr. Cary e x p r e s s e d  t he  Commission 's  d e s i r e  to  have  the  g r o u p ' s  
v iews in  as g r e a t  d e t a i l  as  i t  wished to  g i v e  them, and s u g g e s t e d  t h a t  
perhaps  a t t e n t i o n  cou ld  f i r s t  be  d i r e c t e d  to  the  a r e a  o f  q u a l i f i c a t i o n s  
and en fo rcemen t .  

In r e s p o n s e  to  Mr. R o s e n b e r r y ' s  i n q u i r y  as t o  whe the r  the  b i l l  
cove red  eve ry  employee o f  a b r o k e r - d e a l e r ,  o r  was l i m i t e d  t o  p r i n c i p a  ! 
o f f i c e r s  and s u p e r v i s o r y  employees ,  Mr. Loomis a d v i s e d  t h a t  t he  d e f i n i t i o n  
of  a s s o c i a t e d  pe r sons  was t he  e x i s t i n g  d e f i n i t i o n  in  S e c t i o n  1 5 ( b ) ,  and th~ 
e v e r y  employee was a u t o m a t i c a l l y  c o n t r o l l e d  b y  h i s  employer .  

I n  answer to  Mr. Foshay,  who, in  r e f e r r i n g  t o  t he  t r a i n i n g  s y s t e  
deve loped  in  the  i n d u s t r y ,  i n q u i r e d  a s  to  how such t r a i n e e s  would f i t  i n t o  
the  t e s t i n g  and q u a l i f i c a t i o n s  r e q u i r e m e n t s  o f  t he  S e c t i o n ,  Mr. Loomis,  
r e p l i e d  t h a t  t he  l anguage  on t h e s u b j e c t  was r a t h e r  g e n e r a l  and l e f t  t o  
t h e  NASD the  a u t h o r i t y  t o  c l a s s i f y  and to  d e t e r m i n e w h o  s h o u l d  t a k e  an 
examina t ion  and w h a t t y p e  shou ld  be t aken .  He p o i n t e d  ou t  t h a t  t h e  e f -  
f e c t  of  t he  l anguage  was t o  s p e c i f y  o b j e c t i v e s  which we re  t o  be  a c h i e v e d  
and the v a r i o u s  means which  t he  a s s o c i a t i o n  c o u l d  employ t o  a c c o m p l i s h  
t h e s e  o b j e c t i v e s  a n d ' a l s o  to  s p e c i f y  t h a t  t he  A s s o c i a t i o n  c o u l d  c l a s s i f y  
p e r so n s  in  any way i t  saw f i t  f o r  t h i s  p u r p o s e .  
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Hr. Loomis a g r e e d  with Mr. R~senberry's interpretation that 
the Commisslon's power fn Section 15A(k) was "carte blanche" and not 
limited to those items mentioned. Mr. Loomls explained that the purpose 
in making it so broad was to cover the various areas in which the study 
had suggested that action be taken and in which self-regulatory bodies 
should take responsibilities. 

Hr. R o s e n b e r r y  r e f e r r e d  t o  t h e  l a n g u a g e  i n  p a r a g r a p h ( 5 ) ( D )  o f  
S e c t i o n  15A(b) r e a d i n g  as  f o l l o w s :  " . . . ( D )  p r o v i d e  t h a t  p e r s o n s  i n  any 
such c l a s s  o t h e r  t h a n  p r o s p e c t l v e  members and p a r t n e r s ,  o f f i c e r s  and 
s u p e r v i s o r y  e m p l o y e e s . . . o f  members,  may be q u a l i f i e d  s o l e l y  on t h e  b a s i s  
o f  compl i ance  w i t h  s p e c i f i e d  s t a n d a r d s  o f  t r a i n i n g  and i n t e g r i t y . . . "  and 
i n q u i r e d  w h e t h e r  t h a t  would mean t h a t  t h e  a s s o c i a t i o n  c o u l d  n o t  r e q u i r e  
e x a m i n a t i o n ,  Mr. Loomis a d v i s e d  t h a t  t h e  l a n g u a g e  had been  t a k e n  f rom 
t h e U n l f o r m  S e c u r i t i e s  Act and i t s  p u r p o s e  was t o  s p e c i f y  t h a t  a s i d e  f rom'  
s u p e r v i s o r y  p e r s o n n e l ,  e x p e r i e n c e  d i d  n o t  have  t o  be  r e q u i r e d .  

• On the subject of foreign dealers, Hr. Loomis indicated that 
t h e  l e g i s l a t l v e : r e q u i r e m e n t s  had n o t  been  changed  by the  new p r o p o s a l s °  
Hr. Foshay s u g g e s t e d  t h a t  i t  m igh t  be good to  c l a r l f y  t h i s  a r e a  and n o t  
l e a v e l t  to "no action" l e t t e r s .  

The s u g g e s t i o n  was made t h a t  t h e  v a r i o u s  s u b j e c t s  enumera t ed  
i n  S e c t i o n  IS (A~k) (2 )  might be i n c l u d e d  i n s t e a d  i n  S e c t i o n  15A(b) ,  where  
i t  was enumera t ed  what  t h e  r u l e s  o f  r e g i s t e r e d  s e c u r i t i e s  a s s o c i a t i o n s  
shou ld  be .  Mr. Loomis i n d i c a t e d  t h a t  t h e r e  was a l a n g u a g e  p rob lem I n -  

v o l v e d ,  and t h a t  t h e  Conm~ssion had t h o u g h t  i t  would be b e t t e r  n o t  t o  
make i t  m a n d a t o r y t h a t  a l l  o f  t h e s e  r u l e s  be a d o p t e d  i m m e d i a t e l y  by t h e  
a s s o c i a t i o n s .  He e x p l a i n e d  t h a t  one o f  t h e  o b j e c t i v e s  i n  t h i s  p a r t i c u l a r  
a r ea  was t o  b r i n g  t h e p o w e r  o f  t h e  NASD more i n t o  c o n f o r m i t y  w i t h  t h a t  o f  
t h e  s t ock  e x c h a n g e s .  

I n  r e s p o n s e  t o  t h e l n q u i r y  as  t o  w h e t h e r  t h e  Comufss lon p l a n n e d  
to  l e a v e  S e c t i o n  19(b )  i n  s u b s t a n t i a l l y  the  same form, M e s s r s .  Cary,  Loomis 
and Nhl tney  i n d i c a t e d  t h a t  t h e r e  was no p r o p o s e d  l e g i s l a t i o n  i n  t h a t  a r e a ,  
and t h a t  10(c )  and 15A(k) (2 )  were t h e  o n l y  new a r e a s  no t  o u t l i n e d  i n  t h e  
l e t t e r .  " 

Mr. Gray, ExecutlveVice President of t h e  New York Stock Exchange, 
then referred to the penalty of closing a branch office. He inquired ii 
(I) if there was a li~mLtatlonas totlme, (2) whether the Commission would 
still proceed to closea branch office if a firm replaced its supervisory 
personnel in the branch office in question with other qualified people, 
and (3) whether customers of a closed branch could be serviced by remaining 
branches. 

Mr. Cary,  i n  r e s p o n s e ,  r e f e r r e d •  t o  t h e  Su t ro  c a s e ,  and e x p r e s s e d  
t he  view t h a t  i n  c a s e s  o f  t h i s  t y p e  which  w e r e  so  f l a g r a n t l y  i l l u s t r a t i v e  
o f  t h e a b s e n c e  o f  s u p e r v i s i o n ,  t h a t  t h e b r a n c h  o f f i c e  s h o u l d  be c l o s e d  
r e g a r d l e s s  o f  t h e  p e r s o n s  i n v o l v e d .  Hr. Cary i n d i c a t e d  t h e r e  would  be 

.... n o = p r o h l b i t i o n  t o  s e r v i c i n g  o f  c u s t o m e r s  o f  a c l o s e d  b r a n c h .  As t o  t h e  
: i l i n t t t a t l o n s  o n t l m e ,  Hr. Loomls p o l n t e d o u t  t h a t t h e  s t a t u t e  p r o v i d e d  
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that a branch offlceso closed could not be reopened without Commlssion 
approval. 

Mro White, counsellor the NASD, again raised the problem of 
a l l o c a t i o n  of r e s p o n s i b i l i t y  i n  referring to  t h e  f a c t  t h a t  t h e  Conm~sslon 
would now have the  power to  impose l e s s e r  s a n c t i o n s  t han  r e v o c a t i o n  and 
i n q u i r i n g  as to  who would d e t e r m i n e  which o r g a n i z a t i o n  should  p r o c e e d  
a g a i n s t  an i n d i v i d u a l  and whe the r  a c t i o n  on t h e  p a r t  of  one o r g a n i z a t i o n  
would p r e c l u d e  a c t i o n  on the  p a r t  of  any o t h e r  body.  Mr. White i n d i c a t e d  

t h a t  t h i s  would p r e s e n t  a t r l p l e  problem i f  t h e  Commission had t h e  r i g h t  
to proceed against individuals. 

Mr. Loomis agreed that this point would have to be worked out. 
He stated thatthe statute merely provided that in those areas in which 
the Comuission would proceed, the Commission could mold the sanction 
more precisely to the problem just as the association could do in Its 
cases• He expressed the view that in a case where a crime was committed 
by an individual in a firm, it might be appropriate for the Commission to 
take actlonrather than the self-regulatory body because it was a crlmlnal 
offense and not just a breach of the ethics of the business. 

The q u e s t i o n  was t h e n  r a i s e d  as to  why i t  was n e c e s s a r y  to 
continue to name an individual as a cause, when the Commission could now 
proceed directly against him. Mr. Loomls agreed that this was a good 
point and suggested that perhaps the group could be of help in working 
this out. 

Mr. Rosenberry then referred to the du Pont Homsey problem and 
inquired why the cross-bar from membership in the Exchange and the NASD 
should not operate whenever the Exchange suspended or expelled a member, 
and why it should only operate when it found a person guilty of conduct 
inconsistent with just and equitable prlnclples of trade. He suggested 
the amendment of Section 15 to provide that t~e Exchange would not have 
to find an individual guilty of such conduct in order to permit the NASD 
to bar him from membership. Mr. Loomls indicated that any cross-bar ap- 
proach which the NASD and the Exchange could work out would be helpful to 
the Commission. 

(The conference was recessed at 12:45 P. M., and was reconvened 
a t  1-30 P. M.) 

Upon r e s u m p t i o n  of  t h e  c o n f e r e n c e ,  Mr. Cary i n d i c a t e d  t h a t  he 
would l i k e  to  c l a r i f y  h i s  p o s i t i o n  w i t h  r e s p e c t  to  any f u r t h e r  p r o p o s a l s  
which m i g h t  be i n t r o d u c e d ,  He r e p e a t e d  t h a t  t h e  Commission a t  t h i s  ~ t ime  
d id  no t  c o n t e m p l a t e  a n y t h i n g  f u r t h e r ,  w i t h  t h e  e x c e p t i o n  of  s e c u r i t i e s  
c r e d i t ,  bu t  t h a t  i t  had no t  seen  some of  t h e  m a t e r i a l  to  be s u b m i t t e d  by 
t h e  S pe c i a l  Study of  S e c u r i t i e s  Markets ,  p a r t i c u l a r l y  on the  s u b j e c t  of  
r e l a t i o n s h i p s  of  a s s o c i a t i o n s  and s e l f - r e g u l a t o r y  bod ie s  and he d id  no t  
want t o  f e e l  f o r e c l o s e d  o r  i n  bad f a i t h ,  i n  t h e  even t  a d d i t i o n a l  p r o p o s a l s  
appeared  n e c e s s a r y ,  and added t h a t  i n  such even t  t h e  group would be i n -  
formed immed ia t e ly  of  any such a d d i t i o n a l  p r o p o s a l s .  Thereupon,  t h e  d i s -  

c u s s i o n  was resumed o f  t h e  p r o p o s a l s  r e l a t i n g  t o  q u a l i f i c a t i o n  and e n f o r c e -  
m e r i t  • 
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R e f e r e n c e  was made to  t he  p roposed  r e v i s i o n  of  S e c t i o n  3(a)  
of  t h e  1934 Act which c o n t a i n e d . d e f i n i t i o n s  o f  the  .terms "pe r son  a s s o c i -  
a t e d  wi th  a b r o k e r  o r  d e a l e r "  and " p e r s o n  a s s o c i a t e d  wi th  a m e m b e r . "  I t  

...was s t a t e d  t h a t  t h e  te rms  appeared  to  be i n t e r r e l a t e d  and i n c l u d e d a  
. r e f e r e n c e  to  c o n t r o l l i n g  o r  be ing  c o n t r o l l e d  by such b r o k e r  or  d e a l e r .  
The s u g g e s t i o n  was made t h a t  t h i s  might  be o f  p a r t i c u l a r  i n t e r e s t  t o  i n -  
ves tment  companies and t h a t  t h e  meaning o f  t h e  word " c o n t r o l ?  might  need 
some c l a r i f i c a t i o n  s i n c e  i t  r a i s e d  a q u e s t i o n  as to  whe the r  t h i s  might  
extend j u r i s d i c t i o n  o v e r  t h e  fund and i n v e s t m e n t  a d v i s e r  to  t h e  NASD by 
reason  of  t h e  b r e a d t h  o f  t h e s e  d e f i n i t i o n s °  

• Mr. Loomis advised in this connection that the definition of a 
person associated with a broker or dealer wasdrawn directly from the 
existing Section 15A so that the problem referred to was now inexlstence 
In the sensethat the NASD had disciplinary control over.the activities 
of these persons. He explained that the only reason for defln~ng these 
phrases here was to avoid repeating existing language over and over again 
in thoseprovlsions where the Conm~sslon or the NASD was authorized to 
take direct action over persons associated with a broker or dealer, or, 
in. the case of the NASD, persons associated with a member. 

The q u e s t i o n  was t h e n  r a i s e d  w h e t h e r  t h i s  would mean t h a t  when•  
a b r o k e r  or  d e a l e r  became a member o f  t h e  NASD, a fund would a l s o  b e  
brought  under  t h e  j u r i s d i c t i o n  of  t he  a s s o c i a t i o n .  Commlssloner ~ Cohen 
adv i sed  t h a t  t h e  d e f i n i t i o n  was c l e a r l y  no t  i n t e n d e d  to  r each  i n v e s t m e n t  
companies and p o i n t e d  ou t  t h a t  t he  l anguage  r e f e r r e d  to  i n d l v l d u a l s  r a t h e r  
than companies and t h e r e f o r e  would n o t  I n c l u d e  funds .  • Mr. Loomls added 
that the provision had. two purposes--(1) dlsclpllnary action against a 
member, and (2) .to provide Jurisdiction to the NASD to require an indl- 
vidual to-cease-being .associated with a broker or dealer. He stated that 
he could not visualize a fund beingbrought into either of these contexts. 
He agreed, however,, that this was an area which might be clarlfled. 

Mr. Rosenbe r ry  p o i n t e d  out  t h a t  pa rag raph  Co) of  S e c t i o n  I S A  pro-  
h i b i t s  the  f i x i n g  o f  r a t e s  o f  commission by t h e  NASD, which was in  c o n f l i c t  
wi th  Sec t i on  i S A ( k ) ( 2 ) ,  and s t a t e d  t h i s  was p robab ly  a n o v e r s l g h t .  

Mr. Foshay e x p r e s s e d  conce rn  t h a t  f o r  t h e  f i r s t  t ime a v i o l a t i o n  
o f  the  Inves tmen t  Company Ac t  would be a b a s i s  f o r  d i s q u a l l f y l n g  a b r o k e r -  
d e a l e r  or  one o f  i t s  employees from do ing  b u s i n e s s °  He p o i n t e d  o u t  t h a t  
i f  a b r o k e r - d e a l e r  u n w l t t l n g l y  was caught  i n  a t r a n s a c t i o n  between two 
o r g a n i z a t i o n s  which was i n  v i o l a t i o n  o f  t he  Inves tment  Company Act he cou ld  
b e ; p u t  out  o f  b u s i n e s s °  He r a i s e d  t h e  p o i n t  whe ther  i t  was r e a s o n a b l e  to  
a u t o m a t i c a l l y  d l s q u a l l f y  a b r o k e r - d e a l e r  from the  s e c u r i t i e s  b u s i n e s s  i n  
,genera l  on t h e  b a s i s  of  a b e t t i n g  a v £ o l a t l o n  o r  p a r t i c i p a t i n g  i n  a v l o l a -  

, t l o n  of  t he  I n v e s t m e n t  Company Act .  He s t a t e d  t h a t  t he  Inves tment  Company 
ACt d i f f e r e d  from t h e  S e c u r i t i e s  Exchange  Act in  many r e s p e c t s  and t h a t  
t h i s  would be an e a s y  a r e a  f o r  a sa lesman to  run a f o u l  w i thou t  r e a l l z l n g  
i t .  

Mr. Loomis p o i n t e d  out  t h a t  i n a d v e r t e n t  v i o l a t i o n s  of  t he  1934 
Act a l s o  o c c u r r e d ,  t h a t  t h e  Inves tmen t  Company Act problem would p r o b a b l y  
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not arise very often, but that there was such a case pending at the 
present time where the violations had not been of the inadvertent type. 

Quotations ~ t a t u t e  

Conm~ssioner Whitney advised that it was contemplated thatthe 
quotations bureau industry would be a self-regulatory body. He stated 
that if a company provided quotations to subscribers it was a bureau, but 
if it simply sold a system which the Exchange or someone else operated, then 
it was not. Mr. Flelscher added that the statute exempted quotations 
s u p p l i e d  d i r e c t l y  by t h e E x c h a n g e .  

In  r e s p o n s e  to  Mr. Lemkau~s q u e s t i o n  c o n c e r n i n g  q u o t a t i o n s  on 
l i s t e d  and u n l i s t e d  bonds put  out  under  t h e  company's  own l e t t e r h e a d ,  
Mr. W h i t n e y a d v l s e d  t h a t  t h i s  was i n c i d e n t a l  to  t h e  company's  b u s i n e s s  
and t h e r e f o r e  i t  would be exempt from t h e  s t a t u t e ,  and w a s , a d d l t l o n a l l y ,  a 
form of  ' t t o ~ b s t o n e . "  

Mr. Foshay i n q u i r e d  why a b r o k e r - d e a l e r  cou ld  no t  be e x c l u d e d  
from t h e  q u o t a t i o n s  s t a t u t e  s i n c e  he was a l r e a d y  s u b j e c t  t o  t h e  a n t i - f r a u d  
p r o v i s i o n s  of  t he  1934 Act .  Mr. Loom£s responded  t h a t  t h e r e  would be no 
r ea son  f o r  a b r o k e r - d e a r e r t o  s e t  h i m s e l f  up a s  c o l l e c t i n g  and d i s s e m i n a t -  
ing  q u o t a t i o n s  and t h a t  t h e  1934 Act d id  no t  r e a c h  t h a t  f i e l d .  He s t a t e d .  
t h a t  t h e  Commission d id  no t  want anyone i n  t h e  b u s i n e s s  o f  c o l l e c t i n g  and 
d i s s e m i n a t i n g  q u o t a t i o n s  who was not  s u b j e c t  to  t h e  s t a t u t e ,  and t h a t  i t  
was i n t e n d e d  t h a t  a n y o n e  p ropos ing  to  be a q u o t a t i o n s  bu reau  would have  
to register as such. Mr. Loomls added that "incidental to business" meant 
incidental to buying and. selling securities--not collecting and disseminat-- 
ing quotations. " 

Commissioner Whitney further advised that the Commission believed 
that the newspapers should obtain their quotes from regulated bureaus-- 
the NASD, the Exchange or a registered bureau. He stated that a broker 
cou ld  g i v e  h i s  quo tes  to  t h e  NASD and t h a t  t h e  n e w s p a p e r s  i n  t u r n  cou ld  
o b t a i n  t h e i r  quo t e s  from t h e  NASD, bu t  no t  d i r e c t l y  from a b r o k e r .  Mr. 
Loomis added t h a t  a b r o k e r  could  p l a c e  a b r i e f  a d v e r t i s e m e n t  i n  a news- 
paper  s t a t i n g  t h a t  he made marke ts  i n  c e r t a i n  s e c u r i t i e s  and g i v i n g  quo- 
t a t i o n s  on t h o s e  s e c u r i t i e s .  However, he cou ld  no t  g i v e  quo tes  on any 
s e c u r i t i e s  a t  random whe the r  or  no t  he  made a market  i n  them.  Mr. Foshay 
p r e s e n t e d  t h e  i l l u s t r a t i o n  o f  two l o c a l  d e a l e r s ,  each making a marke t  In  
i0  of  t he  same s e c u r i t i e s  and perhaps  f i v e  d i f f e r e n t  ones and each s e n d i n g  
to  the  newspaper  e v e r y  day t h e  b id  and asked  p r i c e s  i n  h i s  p a r t i c u l a r  mar-  
k e t .  He i n q u i r e d  who would be t he  bu reau  and whe the r  t h i s  was not  i n c i d e n t a l  
to t h e i r  business. 

Mr. Cohen explained that the exemption here was designed to deal 
w i t h  a s i t u a t i o n  l i k e  a put  and c a l l  b r o k e r .  I f  t h e  newspaper  and t h e  
p u b l i c  knew t h e  quo te s  were  t he  b r o k e r ' s  t h e r e  was a d i f f e r e n c e ;  but  when 
many peop le  d id  t h e  same t h i n g ,  i t  became an anonymous p a r t  o f  a b i g  quo te  
s h e e t .  Mr. Cohen p o i n t e d  o u t  t h a t  t h e  l a s t  s e n t e n c e  of  t h e  s t a t u t e  was 
d e s i g n e d  t o  p r o v i d e  t h e  Co~-~sslon w i t h  r u l e - m a k i n g  power t o  d e a l  w i t h  
v a r i a t i o n s  o f  t h i s  t y p e  o f  t h i n g .  Mr. Cohen f u r t h e r  p o i n t e d  ou t  t h a t  
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the  : i n t en t  was t o  make the  "quoter" responsible for his own quotes. Mr. 
Loomis added in this regard that aside from individual ads, the Commission 
believed that the newspapers should get their quotations from th~NASD or 
the  Exchange r a t h e r  than  some o t h e r  s o u r c e .  

Reference was made by Mr. McGovern to subsection 15(B)<e) which 
gave the Commission power to require that the rules of the quotations 
bureaus be designed to treat fairly wlthall persons using or seeking 
to use the facilitles of the bureaus, He inquired whether this would 
permit an exchange to deny bid and ask quotes to non-members. 

Mr. Cohen responded that this provision was intended to deal 
with the due process problem and that the Commission was concerned only 
with arbitrary action, discrimination and unfairness. Mr. Woodside added 
that to the extent the bureau was connected with the Exchange iand receiving 
its quotations from the Exchange it would not be a quotations bureau 
within the meaning of the statute. He indlcatedthat some clarification 
should probably be made in this area. 

In  c o n n e c t i o n  wi th  exempt ing  "exempt s e c u r i t i e s , "  Mr* Foshay 
i n q u i r e d  w he t he r  t h e  Commission would no t  want to  s p e c i f i c a l l y  exempt 
World Bank bonds and o t h e r  such s e c u r i t i e s .  Hr. Loomis p o i n t e d  out  t h a t  
these were the categories dealt with in the 1934 Act. He stated that 
certificates of deposit could probably also be included in this category. 

With r e f e r e n c e  to  S e c t i o n 1 5 ( B ) ( t ) ,  Hr. Loomis a g r e e d  t h a t  this 
was a r a t h e r  broad g r a n t  of  r u l e - m a k i n g  power.  He went on to  e x p l a i n  

t h a t  the  Commission r e c o g n i z e d t h a t q u o t a t i o n s  were i m p o r t a n t ,  p r i m a r i l y .  
i n . t h e  o v e r - t h e - c o u n t e r  marke t ,  t h a t  t h e r e  was not  any r e g u l a t o r y  mechanism 
a t  a l l  f o r  them now, and t h a t  t h e  Commission had had problems wi th  them, 
no t  because  t h e  Na t iona l  Q u o t a t i o n  Bureau was not  doing  e x t r e m e l y  w e l l ,  
but because  i t s  f a c i l i t i e s  were  l i m i t e d .  So, f o r  the  r e a sons  s e t  f o r t h  by 
t h e  Spec ia l  S tudy,  i t  was d e c i d e d  to  b r i n g  i t  u n d e r  r e g u l a t i o n .  He s t a t e d  
t h a t  t he  s t a t u t e  had been modeled on t h e  Maloney Act thus  b r i n g i n g  i n t o  
the  r e g u l a t o r y  scheme t h e  concep t s  o f  s e l f - r e g u l a t i o n  so t h a t  t he  bu reaus  
w o u l d h a v e  bo th  t h e  a u t h o r i t y  and r e s p o n s i b i l i t y  to  t a k e  s t e p s  t o  e l i m i n a t e  
u n d e s i r a b l e  c o n d i t i o n s  and g e n e r a l l y  to  improve the  sys tem.  He p o i n t e d  out  
t h a t t h e r e  had been  a number of  i n s t a n c e s  i n  t he  New York a r e a  i n  which 
persons  h a d . b y  dev ious  means i n s e r t e d  i n  t h e  s h e e t s  q u o t a t i o n s  f o r  a 
c o . ~ a n y t h a t  d id  not  e x i s t  or  had long  s i n c e  ceased  to  have any a s s e t s .  
Hestated that it was this type of scheme to defaud as well as less 
serious offenses that were meant to be dealt with. 

Section .10(c) 

Hr. Rosenberry inquired whether it was the Commission's intent 
to limit the statute to the type of fraudulent information disclosed in 
t he  Report  o f  t h e  S p e c i a l  S tudy.  C o ~ s s i o n e r  Whitney responded  t h a t  t h e  
~ s s i o n  had a t t e m p t e d  to  be a l l t t l e m o r e  p r e c i s e  and a t  t h e  same t ime  
r o U s e  ve rbage  t h a t  was not  new and a l r e a d y  had a h i s t o r y .  
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Mr. Foshay expressed the view that the broadsldeapproach of 
the statute could only tend to discourage the disclosure of corporate 
news which might be of importance to the investor. He stated that cor- 
porations felt that at some point they had to announce that certain 
negotiations were going on, but that if~ after such announcement, the 
negotiations fell through, they ran the risk under the statute of a law 
suit for attempting to effect the market. He expressed the view that 
this section discouragedadequate disclosure of information to the in- 
~stor, and suggested that perhaps this could be resolved by recasting 
the language of lO(c) to conform to lO(a) and (b) which provided that 
the Conmission would define by clear and precise rule the practice which 
it wished to prohibit. Mr. Funston disagreed, expressing the view that 
the specific practices which were meant to be prohibited by the Section 
should be set forth. 

Commissioner Whitney responded that the Commission was aware 
of this problem, but had felt that the wording of the statute placed a 
very heavy burden on the plaintiff. Mr. Loomis added that when a corpora- 
tion disseminated informatlonwhlch it believed the public should have, 
the vlew could hardly be takenthat thiswas a fraudulent, deceptive or 
manipulative act. 

Mr. Rosenberry raised the question of stabilization. He stated 
that this was done for the purpose of manipulating the market and there- 
fore would be in violation of the ACt, and Mr. Woodside suggested that 
perhaps the word manipulative could be eliminated from the statute. 

, ..Fr~r-F~Ibri~ht i~, ckage 

In connection with the Frear-Fulbright package, it was agreed 
that it •would be advisable for the Commission to contact the Chamber of 
Con~erce and the National Association of Manufacturers for the purpose 
of obtaining their views onthis legislation. Mr. Richardson suggested 
contacting Mr. Gullander, President of NAM. 

As to the status of banks, Hr. Rosenberry pointed out that an 
unlisted bank would operate only under• the banking authority regulations, 
but that banks registered on an Exchange would also be subject to Commis- 
sion regulation. He suggested that banksbe exempted from the 1934 Act 
altogether since they already were in the 1933 Act~ and that the listing 
requirements of the stock exchange be left up to the Exchange. Mr. Foshay 
added that Mr. Saxon, the Comptroller of the Currency, had indicated that 
he would promulgate rules, and he suggested that the Federal Reserve Board 
might be willing to promulgate rules in the area which Mr. Saxon's rules 
did not reach. 

The Commission brought out at this point that while there had 
be'ennospecial focus by the Special Study on bank stocks, there had 
been some fraudulent activities in these stocks in connection with mergers. 
Also, it was pointed out that the study had conducted a thorough examina- 
tion of reporting by banks which indicated deficiencies in proxy state- 
-~+. nod reuarts as compared to other over-the-counter companies. Mr. 
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Cohen observed that Congress was responsible for the i933-1934 Act 
distinction. 

Mr. Lemkau r e f e r r e d  to  the  p r o v i s i o n  r e q u i r i n g  companies w i t h  
300 s t o c k h o l d e r s  or  more t o  r e g i s t e r  w i t h  t h e  Commission and i n q u i r e d  what 
t h i s  would mean in  terms of  t he  volume of  paper  work and whe the r  i t  c~uld  
be hand led .  Mr. Cohen responded t h a t  a c c o r d i n g  to  t he  t a b l e s  t h e r e  was 
a substantial amount of trading in securities of companies with this num- 
ber of shareholders, and that on the average these companies were fairly 
good slze--approximately one-half million dollars in assets. He stated 
t h a t  t h e  Commission had g iven  a good d e a l  o f  though t  t o  t h e  problem of  
pape r  work, i n  terms of  manpower and cost~ and was conv inced  t h a t  t h i s  
would not  p r e s e n t  undue h a r d s h i p .  

Mr. Foshay inquired whether there would be the possibility 
of having a general exemption for an ordinary underwriting under Section 
16 CO). 

Mr. Cohen responded t h a t  i t  was r e c o g n i z e d  t h a t  a b r o k e r - d e a l e r  
sitting on a board  might  be t h e  o n l y  p e r s o n  making a market, and t h a t  
Sec t ion  16 Co) might  have the  e f f e c t  of  d e s t r o y i n g  t h e  marke t .  For t h a t  
reason~ t h e  recommendat ion was t h a t  t h i s  q u e s t i o n  should  be t r e a t e d  on an 
ad hoc b a s i s  r a t h e r  t h a n  c a t e g o r i c a l l y .  He s t a t e d  t h a t  t h i s  was an a r e a  

i n  which t h e  e x p e r i e n c e  and s u g g e s t i o n s  o£ i n d u s t r y  would be h e l p f u l  i n  
working out solutions if the legislation was passed. 

As to  t h e  s t a t u s  of  f o r e i g n  s e c u r i t i e s  t r a d e d  i n  t h e  marke t ,  
Mr. Cohen a d v i s e d  t h a t  t h e  exempt ive  p r o v i s i o n  was d e s i g n e d  i n  such a 
way as to  p r o v i d e  t h e  Commission an o p p o r t u n i t y  t o  dea l  w i t h t h a t  problem 
p r e c i s e l y .  He s t a t e d  t h a t  t h e  Conmlssion cou ld  exempt i f  i t  was p e r s u a d e d  
t h a t  en fo rcement  of  t h e  Act was not  f e a s i b l e  and i n v e s t o r s  might  o t h e r w i s e  
be h u r t .  He added t h a t  t h e  Conm~ssion's  exempt ive  power was u n l i m i t e d ,  bu t  
t h a t  a p h r a s e  had been added d e a l i n g  p r e c i s e l y  wi th  t he  f o r e i g n  s i t u a t i o n  
in  o rde r  t o  avo id  t h e  p o s s i b l e  problem t h a t  might  a r i s e  i n  a c a s e  where  
i t  would be d i f f i c u l t  to  say i t  was i n  t h e  p u b l i c  i n t e r e s t  to  exempt,  bu t  
where t h e  Act cou ld  no t  be e n f o r c e d .  He  conceded t h a t  more work needed  
to  be done i n  t h i s  a r e a .  

Mr. Kolton, of the American Stock Exchange, then stated that 
since the purpose of the legislation was to take out of the hands o£ 
management certain arbitrary decisionswith respect to disclosure, etc., 
he would be interested in the Commission's thinking as to why it wbuld 
put back into the hands of management certain arbitrary decisions as to 
the  p o s s i b i l i t y  o f  hav ing  l i s t e d  or  u n l i s t e d  t r a d i n g  p r i v i l e g e s  by t h e  
d e l e t i o n  o f  S e c t i o n  1 2 ( f ) ( 3 ) .  

Mr. Loomls responded  t h a t  S e c t i o n  1 2 ( f ) ( 3 )  as i t  s tood  now 
i i i~:~ a v e r y  l i m i t e d  e f f e c t ,  and had had no p r a c t i c a l  s i g n i f i c a n c e ,  He 
~ i :~ t a t ed  t h a t  i f  t h i s  l e g i s l a t i o n  was pas sed  t h e r e  would be a p p r o x i m a t e l y  
~!5000 conmanies which might  be r i c k e d  un by exchanges and t r a d e d  on an 
~ I s t e d : b a s l s  under  Sec ' t lon 1 2 ( f )  ( 3 ) . -  He s t a t e d  t h a t  t h e  Commission b e -  ~ ed t h a t  t h i s  was a l i t t l e  too  d r a s t i c  a s h i f t  o f  secur i t~  es from one ~ r k e t  to  a n o t h e r  and t h a t  1 2 ( f ) ( 3 )  had n e v e r  r e a l l y  been  i n t e n d e d  by 
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Congress to have any~ such dramatic effect. Consequently it had been 
concluded that the 12(f)(3) guides should be replaced because the purpose 
of thlslegislation was to get disclosure and other protections in the 
over-the-counter market rather than cause the transfer of large blocks 
of securities on the Exchange. He indicated that it was quite possible 
a certain number of companies would be included in this category under 
Sectlonl2(g) and would decide to llst, but that the Conmission did not 
feel that unlisted trading should have an expansion of this magnitude. 

In response to Mr. Kolton's argument that, if it was indicated 
that an unlisted security could benefit from the action marke~, the Com- 
missionwouldlose the legal lever to persuade the company tO be traded on 
a central market by eliminating 12(f)(3), Mr. Loomis stated that it was a 
m a t t e r  o f  po l i cy ,  and judgment ,  but  t h a t  i t . w o u l d  be e x t r e m e l y  d i f f i c u l t  f o r  
t h e  Commission t o  make a judgment on 5000 c a s e s °  lie added t h a t  t h e  Com- 
m i s s i o n t s  e x p e r i e n c e  had been t h a t  t h e r e  were  exchanges  which would l l k e  
u n l i s t e d  t r a d i n g  i n  a lmos t  e v e r y s e c u r l t y  i n  which t h e y  might  g e t  any 
t r a d i n g ,  and . tha t  unde r  S e c t i o n  1 2 ( f ) ( 3 )  t h e r e  was t he  p o s s l b £ 1 1 t y  t h e  
Commission might  g e t  a p p l l c a t l o n s  f o r  each o f  t he  5000 companies .  He 
stated that if the Commission was to have this power it would have to 
be administered a little differently than under Section 12(f)(3). He 
stated that when the Section had been adopted, in 1936, that the Co~m, isslon 
and Congress had been dealing with the entirely different question of 
whether unlisted trading privileges should be terminated, and that it 
had been determined at that time that this would be too disruptive to 
existing markets. 

Mr. Kolton replied that in his view, it was in the public 
interest for the Commission, not management or the exchanges, to determine 
the question whether a security should be traded on an exchange. Mr. 
Loomis pointed out that the actual question involved here waswhether 
securities should move en masse from unlisted to listed. 

Mr. Day, while conceding that Mr. Kolton had a good point, 
expressed his agreement with Mr. Loom£s, and indicated that he thought 
that Section 12(f)(3)would result in a large volume of applications 

being filedand would create general chaos. He indicated that he 
thought that Section 12(f)(2) should betlghter and tougher. 

Coulnissioner Whitney asked for suggestions in this respect 
and Mr. Kolton indicated that he would like to study the matter and 
then suggest some guide posts. 

Mr. Gray indicated that the Exchange preferred full listing, 
but questioned whether it would be forward looking or regressing to say 
that from here on out only the management determines the question of 
trading on an exchange even though the public auction market might be 
of benefit to stockholders. Mr. Day expressed his preference for the 
notion that management should decide whether companies should be listed 
or ~ot. 
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The discussion then turned briefly to Sections 12 and 13 of 
the 1934 Act, with Mr. Rosenberry suggesting that d~e application of Sec- 
tion 12Co) to exchanges only aggravated an already aggravated situation 
between listed axtd unlisted companies. He suggested that this be tied 
t o  the  F r e a r - F u l b r i g h t  package .  

In c o n c l u s i o n ,  Chairman ~ary  a g r e e d  to  c o n s u l t  w i t h  t h e  Chairmen 
of  the  r e s p e c t i v e  House and Sena t e  Committees wi th  r e s p e c t  t o  t h e  t i m i n g  
problem.  H~ o f f e r e d  t o  make a d d i t i o v ~ l  c o p i e s  o f  t he  p r o p o s a l s  a v a i l a b l e  
to  the  group f o r  d u p l i c a t i o n  and r e p e a t e d  t h a t  t h e r e  was no i n h i b i t i o n  as  
f a r  as t h e  Commission was conce rned  upon t he  members o f  t h e  group making 
the  p r o p o s a l s  a v a i l a b l e  t o  whomever t h e y  though t  n e c e s s a r y ,  as  long  as  
i t  was u n d e r s t o o d  t h a t  t h i s  was no t  a p u b l i c  document,  

The c o n f e r e n c e  was a d j o u r n e d  a t  3 :15 P. M., and t he  members of  
the  group w e r e  i n v i t e d  t o  c o n f e r  w i t h  t h e  i n d i v i d u a l  Con~nissioners and 
s t a f f  members w i th  r e s p e c t  to  t h e  v a r i o u s  p r o p o s a l s .  


