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Cambrivge 38, Masy, %»«J«M

.Ip_ril 25! 1963

The Honoreble

¥William L, Cary

Chal rman

Securltles and BExchange Commissicn
Yashington 25, D. 7.

Dear B111:

My comments on the flve sets of leglslative
proposals you sent me will be relatively aparse,
I don't know whether that 13 a reflection of your
wisdom at the 3EC or my lack cof imeginatlen or bvoth,
To some sxtent, I am sure, 1t reflects the fact
that I have not had the advantage of chewlng these
proposals over aronnd a ftable -- though, of couree,
some of them are falrly "old hat." Moreover, I
should make 1t plain thet I have not reviewsd the
actual language as I would if I had the ultimate
regponsibility for 1t. ZEvery leglslative draftsman
has hlg own style. This language l1s not 1n my
style for the most part. I don't say that critiecally.

1t is eslmply = fact.

{n the merits, 1 have no quarrel wlth any of
the proposals, They should be all to the good,
Bach addltionsel exorescence, of course, does em=-
phagize the need for a general codifieatlion. Put
you know my views on that., 4nd I agree that that
ls food for another day.

Now that I have probasbly spent more time on
the introductlion than on the gute ¢f thls letter,
let me proceed to the few commen%s that I have:

(1} The language of the propesed asmendment to
$4(1) of the 1933 Act would do less violenca to the
present language snd would also be considerably
ghorter, it seems %o me, 1f the underscorsd words



immediately preceding the new clause (¢} were de-
leted and the new sentenca at the end were changed
to read: "With respect to transactions in sub-
paragraph (b), the applicable perlod shall be

ninety daye instead of forty days if the 1ssuer

has not previously had an effective registration
statement, The Jommission may shorten elther perlod
by rules and regulatlions or by order,"

(2) The proposed $10(c) of the 1934 Act, with
respect to corporate publlieity and public relations,
1s the proposal which, 1t seems to me, 1g nost
1ikely to ralge a rumpus because of 1ts breadth,

I am sure you have considered this, But I can't
help wonderingz whether 1t 1s worth the candle,
particularly sinece T am no% sure what 1t would en-
shle you to do that you could not already do by
adopting e gtatement of policy or an interpretative
rule under $9{a)(2), which would carry over to the
fraud provislons s far as non-listed gsecuritles
are concerned, When I was Chief Quunsel to the
Trading Division baeck 1in 1944-43, we began to
develop the concept that §9(a)(2) could be violated
indirectly without effecting any transactlions st
ell. See pages 1558-60 of my book. That is one
development whilch has not matured over the years

ag other adminlistrative develcopments have. Have
you thoroughly consldered whether that concept of
indirect manipulation, particularly when buttressed
by §20{b) snd ene or more statements of pollcy or
interpretative rules, would not glve you what you
want with lese danger to the "public relations”
aspect of your entlre legislative program? I must
confess that the proposed $1C(c) seems perhaps un-
duly broad to me. If so, I can only lmagine how 1t
might seem to others,

(3) If you do advance your §10(¢) proposal, I
am troubled by the last sentence of the supportlng
memorandum, It seems to me that a legislatlve bhody
should either button up the civll 11ablllity queatlon
one way or the other or ignore 1t, I sea ne logleal
room for having the laglslative history indloate



that the implieatlon of 1llabllity by the courts is
"probable," To put 1%t differently, I rather fear
that a senience llke this might lead tha courts to
refrain from implying 2 clvil 1liablllty under this
sectlon oo the ground that the legialatlve fallure
ta make it express when the guestion was speplfically
brought to its sttention indlcates an intention not
to have any asuch liability. Of course, as Dean
Thayer put it in hie classic essay back Lln 1914,
the courts ought not to try to discover "supposed
leglslative intent"” when the question of glvil
1lsbility was not considered by the lesislature gne
Way or &Ihe other. It then becomes a matter of
judicial construction to determine %o what extent
the particular statute should be used as & guldellns
in defining duties under the common law of torta.
See page 935 of my book, The trouble ls that, when
the leglslative history 1s not silent on the ques~
tion, it becomea difficult for the courts to carry
cut this classic functlon, Conseguently, I wenld
gither drop the last sentence of the memorandum or
T would change 1%t %o read simply: "The question
whether s violatlon of the A¢t or the rules there-
under should give rise to civil liability 1a lef%

to the courts."

{4) 8o far as the "Frear-Pulbright" proposal
15 concerned -- and I conslider 1t poetle Justice
that Senator Frear is no¥ 1in the positlon of urglng
his ¢wm propesal on his former colleagues =- Why
not amend §7(e) in order to give reglstered secu-
rities the same status as those which are llsted
insofar &s registration carrles an advantage rather
than additional regulationy See pages 51-52 of
the 1950 Senate hearings for the language, I be-
lieve that lmnpuage was also carrled over into the
later Fulbright Bills, PFirst of all, thls seenms
correct in principle, Secondly, 1t might posslbly
gain additional support for the proposal.

() Although, as I have indlcated, I am re-
fraining from esgentially stylistic eriticlism, 1
did kave to read the eecond sentence of proposed
$12(g) (1) meveral times because of the clumay affact



created by having the plural, "financial mapuals,”
follow the singular, "each natlonal securlties ag-
gsoclatlon.,” The problem would be solved very simply
by lnserting the word "such" hefore "recognized
financlal manuszls." Just read the sentence that way
and you'll readlly see what I mean,

[6) In proposed $12(g){3) I would again insert
"such" before "recognized finaneial manuals" in the
last sentence, And I thlnk the flrst sentence would
read more clearly in the followlang form: "The pro-
vigions # # # ghall apply as 1f the securlty of the
class reguired to be rezistered # ¥ *," The sub-
stltutlon of the definite for the indeflnite article
should be obvious or I have not made my point., 4nd,
gince the greater lncludeg the lesser, I see no reason
to refer to a class "registered when you already
refer to a class "required to be registered,"

(7) Since you are substantially rewrltiug $15(d)
anyway, lsn't 1t qulte safs in the year 19635 both
gonstitutionally and ctherwlse, to drop the "under=
taking" nonsense and simply tc mske it a direet ob-
licaticn of reglstrants under the 1937 Act to flle
reports? We thouzht so way back 1ln 13941, See page
822 of my book, I would simply introduce §15{d§
with the language: "The lssuer under each registra-
tlon statement heresf{ter filed pursuant to the Secu-
ritles Act of 1933, as amended, shall flle with the
Commi ssion #* % #." I would then delete the language
about the operatlve data of the undertaking. 4nd I
would delete the language: '"The Issuer shall flle
such supplementary and perledle Information, docu=-
ments and reports pursuant to such undertaking, ex-
cept that," In other words, I would start the sen-
tenge with: "The duty to file # # #. " The language
I would delete just before that seems to me ulterly
redundant, especlally with the undertaking technigue
gone, gince the duty to file would flow from the
first sentence untll 1% wss suspended by the sentence
1n question, ©Of course, if the undertaking tech-
nigque 18 gone, $32 and perhaps other sections wlll
have to be carefully examined and ad)usted accordingly.
For example, the words, "An undertaking required under,™

ghould be delsed from §15(e)(4).



(8) In proposed ${12{b}{3) you have incorporated
the confidentlal treatment langusze for material
contracts from %(30) of Schedule 4 of the 1933 Aot
sver though $24(b) of the 1934 dct already glves at
least as much protectlon to registrants, If you
were to require confldentlal treatment on a finding
without more that dlgclosure would impair the value
of the contract, 1t wight be logleal to do what you
have done. But your proposed language, like 9(30)
of Schedule 4, requires the Commission to find, be~
fore confldentlal treatment follows, both that dis=-
closure would impalr the value of the contract and
that It would not be necessary for the protectien
of investors, whereas {24(b) provides for confldential
treatment on just the latter of these two findings,
in substance, If the "but" clause was Llunserted in
§12(b)(3) Just to glve speciflc assurance to registrante
under the 1534 Act, I suggest that a gtatement in
your forwarding memorandum and ultimately in the
leglslatlve reports to the effect that $24{b) al~
ready goes further would 4o the trick wlthout the
danger of lousging up the 1934 Aot by ineluding with-
in 1%t two dlsgsparats provisions on confidential treatment.

(9) At paze B of the statement wilth respect to
$415(a) and 154, 1t 15 stated that the intrastate ex-
emption from broker-dealer registratiop “presumably
reflects constitutional doubts of 1934," I seriously
questlon that statement., If there were constltutlcenal
doubts about using the msll power 1n Ilntrastate sltu=-
ationa, they would presumably have carried over to
§15(e) 6f the 1934 lct as well as §§17(a) and 12(2}
of the 1933 Act, I had always assumed that the intra=-
gtate exemptions 1o both statutes were mofivated by
pelicy rather than constitutlional consideratlons,

That 18 to say, in the abssnce of fraud, 1f Nevada
did not want to proteet its own cltizens by requiring
the reglstration of securities or broker-deglers even
though the intrastate nature of the pecurliy offering
or the broker-demler's busibese made 1t perfectly
feasible for Nevada to do eo, why should the federal
government intervene? I am not saying I agree with
that philogophy. I am saylng merely that I thlpk



that 1s what the philosophy was in 1933 and 1934,
And thls lmpresslon was fortifled by a conversation
I had with Jim Landis some years ago st a meeting
of the Nerth Admerlcan Securltles Administrators in
Yancouver, where I gave a talk about my current work
in drafting what became the Uniform Securlties ict.
He ssld %0 me at lunch, "You koow, we almost made
your present Job unnecessary in 1533 by preempting
the flel@." When I asked hlm why they had not done
50, he replied simplg "Because we happened to be-~
lieve in federasllsm,” (Incidentally, have you oo-
tlced that Hevada Just adopted a truncated version
of the niform Securltles Act -~ whlch leaves Dela-
ware all alone out in left field?}

fi0) In connection with the same proposal, the
new $$3{(a}(18) and 3(a)(21) would deflne "perscn asg-
soclated with a broker or dealer" and "perscn &s=
sociated with a member.” Wouldn't 1t be simpler to
use the tarms "ameociate of a broker or dealer' angd
"assoclate of a member"?

(11) In the proposed amendment to $15(a) which
i part of the same package, the {A) is missplaced
23 a matter of ayntex. It should follow "broker or
dealar™ instead of ™unless." And tha semicolon be-
fore "apnd {B)" should be a comma.

(12) So fwr as the proposed uew paragraph of
$15{a} is concerned, why shouldn't the exemptlons
in the laat sentence of that paragraph be statutory
rather than referred to Qoommlsslon rule? I think
I know all the arguments in favor of the flexibllity
of the rule-makipg power, But, lno the nature of
things, I can't imagine any sltuation in which the
indicated exemptions should not apply, How could
You ever requlre a broker or desler %o be & member
of apn assoolation if there were no asgsoclatlons?
In short, here I think that the general rule-maklng
power in §23 phould sufflce if 1t should furn oput to
be nacagsary to smooth the edges of the atatutory

exrefptlons,.



{13} In the new §15A(b)(5}, at the top of page

6 of the set of proposals I am now talking about,
Clause (F) would read a good deal more clearly if
all the language from "and any epplication or docu-
ment supplemental thereto' to the end were put in
arentheses, Otherwlse one reade Clause {Fg as 1f
*any applicatlon or document supplemental thereto®
were the object of "1n accordance with" instead of
the subject of "shzll."

(14) On the quotations bureau proposal, the
first sentence of §15B{b) refers to registration by
filing "a statement,"” The last sentence of that
sectlon refers to "the application," Sections 6(a)
and 154{a}, as well as proposed §i15B(g)}, use the
phrase, "reglstration statement," This is merely
one exasple =- perhaps not toc lwportant in itself -—-
of the siylistic inconslatencleg which orne must al-
ways guard agalmst., I realize that the 1933 and
1934 Acts are already Interunally inconslstent with
regpect to thils termluclogy, But I think that in-
oonglgtency would be Kept to o aminimum if $158 con-
gletently used the phrase, "reglstratlon statement,”
as do §§6(a) and 154(a}.

(15) I would rewrite $158(f) as follows:
"A quotatlons bureay may withdraw its registration
etatement, before or after lts effective date, upon
guch terms * # # "

(16) The present $154(k){2) is clumsily ar-
ranged 1n that 1ts subeclauses zare numbered rather
than letfered, s¢ that we have the monstroslty of a
§15A{k){2}{25. Sinece you are smending that section
anyway, why not repair the clumeiness by changing
the (1)-(5} to (A)=-(E), Statutery citation would
be much easler and more accurate 1f every drafts-
man ¢ould remember to use the gtandard progression
of nupbers and letters as did the draftsmen of the
1935 jct, for example, 1n $2(a}{B)(A}(1}.



That's all the damage I can do for the moment.
If I can be of any further help, don't heslitate to
wrltie or call., That includes comlng down for a
session around the table if you think it would be
useful, I do have a couple of things pendlog be-
fore the staff == one or two of which might Juss$
conceivably bring me to the table wlthin the next
few weeke. But they do net touch on any of the
questions you have so far presented %o me, 4nd I
had never supposed that a practicing lawyer was
barred from discussing leglslative or quasi-leglslative
proposala with an adminlstrative agency on an uncom-
pensated basis. OQtherwlse I don't eee how bar com-
mlttees could ever functlon unless they were made
up of people who did not practige before the par-
ticular agency, in which evept they would not be
worth very much. .

I would alseo be glad, if you thought 1%t would
help, to glve evidence on the proposals before the
appropriate legislatlve committees, as I did in 1954
at Ralph Demmler's regueet. BDBut, 1n pringiple, I
would not want to appear without an invitation from
either the committee or the SEC.

T am sending a copy of this to Manony pursuant
to hls reguest,

With warm regards,

sule ﬂhsa
Ll:m

P. 5. I am slowly plowlng through your report.
Since the printed version will, of course, be dlf-
ferently paginated, I'd appreciate having a copy of
that ag soon as possible so that I shall not have %o
tranelate the original numbere to the flnal numbers
When T annotate the report for my next supplement,



