MEMORANDUM
From _ '3 Jeffrey D. Bauman
Ao . ;_ Leginletive Aietory of the Problem of Requiring

ispuers of Foreipn Securities Traded Over-the-
Countet to Comply with the Discloeure Requirements
af the Securlities Emchange Act of 1934

Decembar 14, 1564

*m

~ Date

16t roduction

This memcrandum discusses legielative proposals epd inquities
concarning tha problem af requiring icasuvers of fnreign securities to
complty with the diselopura provisiops of the Securities Exchange act
of 1934. It doee not discuss the rfepulation el forefipn issnere under
the 1933 Act, ner doos it deal with the Coomiseion’s regulatien of
" 1isted foveign companies and the forms on which those companies naw
registeyr with the Complssicn under the Securities Acts prior to the
1564 Anendments. Most of the moterials discussed hern arvse in connec-
tien with prior Frear-Fulbright legielaticn, but the problem: of
regulating foreign mecurities hss alto arizen in varlcus heaTingse noi
directly related ro JFC cowpanies. 1 gm appending a ilst of aill the
relevont legislative and Commission material at the end of this memorandum.
All discussion of the 1964 Amendment will be reservad for a subsequent
| mepoTandun. : ' : '

Four bilis prior Lo the 1964 Apendment attempted to require
disclodure fmom IC eompanios, and all incloedsd a8 provision pertaining
to cthose foreign fesuers whose atock wae traded OTC.. HR 7151 was
intoduced ip 15%6, 5.2608 in 1949, 5. 2054 ia L955, and §.1168 in 1937,

L. 1946 - 1949

Inmediately after World War 1l. the Comeiszion undertcok a
study of the protection sfforded to lovestora in unlisted pecurities.
in the course of preparing this study, the Commission recognized the )
problems erising from the attempted regulation of a forelgn issuer which
was not delng business in the United States, bt whose securities were
traded in domestic markete. In & proposed report to Congress, cthe
{omulsaion acknowledged that "it ie clear that enforcement would be more
difficulet in the case of such companles then in the casze of domastic
cotipanles of forsign companies duing busloesy heve."\/ The Cormisalonr

1/ Propased Report to Congrese Recommending an Amendment to the Securitics
Exchsnge Act of 1934 which would Zxtend to Investors in Securities nmet
~Registered on Exchenges the Provection Now Afforded to Investors in
Reglatered Secuvities by Resson of Sectione 12, i3, 14 end 16 of the
Act, p. 74. This report is undated but wes ptobably written early in 1946,
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felt that the pmkles warcanted Further ptudy, and recowmendad that
Congrees give the Commission brosd exempiive power where ™It Ls mot
practicable to enforce the abligatiun i the statute upon such
(Eareipn) <ompanies,"2/

In the yeport which Lt submittod te Congress, Lthne Coeamission
mede ite pasition regarding axenptions mare precise, although the
report daletes the discuesion of the nature of the problem which hed
appeared in drait. The Cosmiceion auggested that conciderarion
relevant, to the granting.of exemptione with respect ta foreign issuvers
1n:1ude'tha extent to which ir ip preciicable to enforce the cbiigations
of the statute with respect to thom, and the .extent to which there may
exist a subgtirtiel interest in the securities of such iasuers in the

United States."d/ _ fkﬂgﬁl
Although the Cowmmission may have considered the problea of hqf,# U#'J@
te regulste foreign issuers ot the time of the passage of the 1933 and b*”

1934 acts, its study in 1946 appeats to have been the firzet time that
the Commission made any effort to propose a aolution within the contet
_ ¢f the entire OFC probilem.

T he Cummlaalun 5 recumpendarions cuncatning all OI¢ securiiles,
including thoee of forelgn Laguers, were embodied in H.R.7151. The bill
required all companies mesting certain stockboider and aseet Lests to
conply with Sectious 12, 13, 14 end 16 of the 1934 Act. Subcection (2{g)(3)
gave the Commieeion the power, by tules and repulations, to exempt
certatn securities nnd provided thar .

"3y Tha pievisione: af thie subsecticn suall not

Capply in regpect of nny isavey, Eecurity, transactieo, o
perssn wWhieh the Commigaion way by niles and regulatlous.
axempt, elthor wacopsitionslly or upon such terms aad can-
ditions a5 nuy appear o be necessary o apprapriate in
the public intercst or for the protection of investors, As
not comprehended within the purposes of this subsectidmi.

- The Commission may 50 exempi any Ilsstier, whether or not 4t
1e engaged {n interstate commeTee oT in businuss affecting

. lmterestate commerce, if subsiantially all fbs securitics
are held within a single State, ko vespect of foreipn
{segers, consideratione relevant to the granting af such
exanption may Inciude the extent to which the provisione

of this subgection are-sueceptihie of enforcement with respect
to such isnuers, and tha extent to which there may exist a
substantisl intoreak Ln the sccaritles of such i6muers among
inveatora located within the United Statee or ony Stata,”

— HIV)

I Ikid.
3/ Proposal to Safgguard Inveatars i Inrepigtered Securities,
19th Gnngreas. 2 Eesﬂiun, Douse ¢ Docement Mo, 672, 1946, p. 24
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The problam as the Commission defimed iL io dte draft report,
and the iniilel lepisiaovive sokution of H.R. 7151 represent the position
“which both the Comsiesion and Congress maintained untll the 1964
. amendwent B2 factual Information was provided o elither Congress of
. the Comaission, which might have mided either in paining more iasights
inte the natur: of the problem.  Subsequent testimony supporced the
Coamiesion's earliest view of the problea; virtuasily done of the
witnesses were able to help in fotmulating & selatlen.

Mo haarings were heid an H_R. 715!, snd no furthar iegislative
actlon woas taken until L94%, In the interim, John Hackall, then .
Viea-Vragldeat 2 the Hew York Stock Euchange, suggerted thar che
fomaisclon conslder the poscih{liey af "inducing' tegiscration of
faoredign f=suera o hatieoal exchanges (not OFC {seuzrs). The Commigsion
replied by reeerving The tepic for future coneideration. b4f
) 1t does not eppear that the Commikcion ever Igok sny action in
thie direction. While the problem of "induring" foreign compgnies to iist
arcse In the context of an effort to encourage American Investment abroad,
the analogy to the present eitystion i5 clear. Beécause of the poseibility
chat ultimately the Comnisgion will be umablée co aequite juriedietion
over a [orelyn Lesuer, tha avenye of persuasion aof inducing vuluntsr}

dompiionce takea on an edded aignificance,

11 L9439 - 954

In 1949, Senator Frear iotroduced 5. 26408, 12(g){3)} remained
unchanged insefar as it dealt with foreign iesuvers. At the hesringe,
Louis Loss Epelled out the.dilemms facing the Commission The chief
difflculty uith any legislation would be enforcement., The Commission
cannct compel a foraign company to disclose 1f it did not want to, ami
the cessation of trading in the stock of a nan-conplying <ompany would
hurt the Amervican investnr rather thap the forelgn ispusr. He supgpgested
that che problem was ona uwhich Congress should sxlve and acked the Semate to
Buggest standards fov the Commission®s guldance,éf. '

-&f Compission Cﬂnmittee Minutes, July 16, 1947, p. 4

2/ tearings Before a Subcoomitten gf the Copmittee ¢n Banking and Currency,
‘" United Statea &enate._ﬂlst GCongress, 2nd Session on 5. 2408, p. 32- 3.
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Eeicre further legisilation wos introduced Gonpress held

* haatings on the workinge of the slock merket and on the state of the
aoenony. In one of the latver held in 1957, Kelth Fupneton, Presldent

of the dew Vork Stack Ewmcbange, sepgesated that in ooder to frellitate
‘the Folnt & Proggam, the thited States could eoter into "securities
‘rraaties” with friendly countries. Such treaties would exempt foraign
eyuity securities from our Securitics Acts provided thess securities
vere vaiidly regpietered undey foreign securities lawe and thet these
 laws reesonably conformed Lo those of the Undted States. The Commigeion
-gtaff rowjected thie appmoach because the Staff belisved that mast -
foreign laws did not responsbly conlorm to the Securitims Acts, and
that no foreign lew would provide delivery of prospectuses in. conbec-
tion with gales in the United Stakes. &/

)

In 1954, Cheirmen Deammler added anothery dimensiot to tha
problem facing the Commission. Testifying bafore tha House, he said
thet [[ the Untted States wished to- encouvage purtfuliu-1nvé5tmsntnhtund:
by private investors, either the Commission’s standards of disclosure
ked to me jet down, or stendards of forelgn issuere had teo be roised..
1f the Conwiesion compelled foroign issuers to raise their standarvds,
the procass of investmant mboocad might bo impaded. 1f the Cosmiszclom
loveTed its mtandarda. ta accomodate foreipgn issuers, the result might be
a lovering of American steanderds becauze Amevican iscuer: wauld dennnd .

equal ttﬂ&tm!nt¢7f

In the context of our balapce of payaenta ﬁrubtgm. this
dilamns msy seem apaler.to resolve pow than in 1934, but levking past

the Interest Equalization Tax, the dileume 1e still one which the

Comvicsion must try to meolva., Rule 3{a)i2+3 which exempis listed
foreign compenies from certaln requirements of the 1934 Act 1a one
angwvay but the que:tion stiil rérasine az to whathatr tr is the best

resolution,

During Senate hearings in 1954; Keith Funston was esked ebout -
the possibility of securing inforwmation irom Curopesn issuers. He | .
replied that both European exchanpges and companies ars sccubtomed ta
less rigovous disclosure than that of the Securities Acts and are
discouragad by our requiremente. Significantly, he balieved thar, given
enaugh time, Worst Europesn coapanics could provida the information we
require, bubt that they eould not de o 1meediately.B

67 Mema to Coumission from ATden L. Anderasn Re: Posltion That MIght be -
Taken by Comalesion with Respect to Proposate Made by Funston and MeCoxmick

t¢ Hellar Committes, Apri} 14, lﬁiip ps Ba

77/ . Heaving Before the Coumdttee on Inte::tatu and Fureign Coneerce, House
_ o Represenhatives, 83rd Congress, ind Saasion on ﬂ R. ?SSD and §.7846, p. ?3.

B/ Tbid.p. 84+5
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fi1a1 1935 . LR T
5 5. 2054 contoined lappusage ldentical to past bills fin that
% gpection pertaining to farsign issuers. lo preparing testimeny on this
" pitt, the Coomission changad ke view of the proper galurion of the
“problem of foreign istuers. Chairman Armstrong believed that alzhough .
the Commission ebould have broad rule-maiting powser ensbling it to deal.
Flexibly with problens of securibies regulation, Lpe p;wruned Etarute
Hrhnold not plece upon the Commission Lhe nacasnit#_uf making
geclelune wvakch are coszntlally lepliszslativa in character withoaot

appropriate legiclstive guldea."3/

N

accordiagly, the Commiseion proposed chenping 1¥ g1 3) to
elininate all mantlon of fovelpn lssuers,  The evised secrlon provided:
that : -

“"Upon application of tha lssuer or upon its own motion,
the Conzission may enter an order termminating regilstration of
a secutrity pursuant to this subsection, subject to guch terms
and conditions aa it mgy deem necessary to impose for the
protection of i1nvestors, 1f it finds, after appropriate nokice
snd opportunity for hearing, -that by teasom of the small nuobsar
of publie Investors, lack of trading intdrest, inactivity of
the iseuer or the small amount of the public investment as:
measuted by the market value of the secucity, or otherwise,
cantinued tegistration of the security is pot necessary in
the pubiic-interest or for the protection of investors."l8/

. Thie amendment omite the difffculty of sanforcemsnt as a speetfic
critericn foy exemption, and éubsumes it in the word "otherwise.”™ The .
Compmission’s decision to eliminate any yelerence to foveign issuers is
difficult ko undevstand. No evidence appears to have been available to
. the Commission in 1955 which hod not been previously availablie. The

Coomigeion’s Y{les for this pariod indicate thet the prineipal reason
wae Arsstrong®s-belisf thot the decision Xo exeapt foreipn ipsusrs was
- essentlally & ltegislative one, and that unless Congress could kay dowm
spacific gufdelines for thas Commicslon to follow, there should be no -
indiecation that the Commission might heve different considerations in
treating foreign issuery than it wouid hdve for domzstic fssuers.’

8/ Draft etatement of J. Sinclair Armstrong, Jume 20, 1955, p. 19
The dyaff statement was presented to the Sanzste in fts oripinel (om,
Heatings Defofe a Subcormittee of the Cowmlttee on Pankfapg and Curvancy,
Inited States Senata, 84th Congress, let Seeslon, on S. 2054, p. 1055

10/ Drafte of Prupuned'hmaqduenta to . 2054, July L4, 1955 and July 18, 1255,
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Tha thoupght processes underiylng the chonpe in spproach
are incampletaly reflected in the officiel flles. Hhen Myer Feldwan,
on loea ta the Sepote frop the Covomisgion, sald that the Senate was
‘thintleg uf retalning the criginal langusge, Atden Andersen of Lhe
Conmiscicn's stalf indicated that considerciions bearing on inclusion -
" ar exélusion af the pravialops werz complex, and thet the (oeamission
wonld recomrznd cucloding the original provigion from the bilt, ns
apart from the prubicus slucedy discussed, 1t is bhard ro gee what new
emiptericies had persucded tha Cumm;ssian to :hange its mind,

The Presidente of both mejer stock gxchnnges rejected the
Comminsion'e approach. [kelith Funston stated that "enforcemant of a
caquirenent that foreipn ipsuars reglster would in most lnstances be
imposeible ... the provicions pf the present bill placing the matter
in the handa of the SEC ynder their power; of exenption veferrsd to
above preeent the most satiefackory way of meceting the problem. L2/

Eduard McCoroick, President of the American Stock Eschange
uizreed that there should be s epecific exemption far foreipn iasusrs
but rejzctad both the Senate and Coumissfop version. He believed that
&n exenption was desirable "in view of the fact thar iisuars cemonot be
expected voluntarily ta camply with the 11l and enfoarcemgnt of itr
#tﬂ?i;iunﬂ ageinet them may be loporeibla because they arve cutside this
eountry®s iurigdiction. The exemption wauld assura that present and
future holders af forelgn securitiss in the Unlted Stateu uuuld not be

deprived of &n ﬁmaritan mavkat. "13f

- Tln sddition to the problem of enforcament, McCowmick raised
for the first time, the problem of identifyimg the number of sharew
holders i a.compeny bacguse the shares of meny foreign securities vere
bearer shares. He pointed ovt that neither the Company nor the Compiseion
could definitely determine the nuabery of shareholders, and that 1t
wight be imposéible fav eny company, ecven with the best af intentione
to know whether 4t came under tha provisions of the b11l. Mr. HMcGarmick

prnpuszd b amandmnnt exenpting

"sny forelgr lasuer, &ny security, or veceipt Sdr any
zecurity of which hap been regularly traded or quoted an any
secutities matket within the United States or in any State
for a period of at least five years prior to the effective
date of this acc.” 14

;""--_.

11/ conferance Memsvanda betwaan Myes Feldman and nrdun Andavoan, July 22,
1955 and July 25, 1955. . )
12/ learing Before a 5ubcumn1ttée of the Committea on Banking &nd Corvency,
United States Senate, B4rb Congrass, let Session, aﬁ-sF 2054, p. 1099,
13/ lvid, p. 1150° ' ' ’
L4/ 1uid, p,. 1156,
) o 1
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M. deCorRick®s propoes ed arendment hés several weaknagses.

rfhe auiurs of the foreign securiries matket ig such that g sacurity
‘way be very active for a short peried, inactive Eor maothar perlogd,
“end altormare in a siwmilaxr Feshian for Flve yeatrs, 5o Ehet it woyld

be dilficull te tell 4f it had been “regulavly traded." 'Further, the
grafidasnt does not meet the esaential problem of whether the American
investar should be furnished vith cevtain infornation before eny
. treding is pernitted in & glven gecurity. If disclosure is desirable,’

toe feet that a security hae been regularly traded for flve years does:
nst inceres that & iovertor iz receiving adequate protection., Finally,
the amesdiment doee not provide a viable salution far those companies
which bave been traded for less then five years in the United States
aud witich oay be efther blue«chip ar. highly.spaculutive Tosues.

Iy 1657 - 1963

Tha Einal hili'prinr te the 19646 Amendﬁeut wen éu I163,
introdured dn 1957. Tha bill' change:d the langusze of the saction
‘dealing with foveign lgsuerts to read: :

1242316 The Commiseion may, Lf it appedrs o be necessdry
or sppraprigte in tho public interas: or for the prutection of
investors, exeopt [areipn i5s5ues and {EsUEYS against whors the
provisions of this subsection may nut be suaceptible af enforze-

eent . "15f

The hearings on 5. 1168 praduced tittle new inforustica.
The Cormmivelon did not teatify as to this elause, snd both Funston
and McComuick veiterdted their eariser positiens. Two interesting
yuestions of policy which are still unrasoived were raised during the
hearinge. Kelth Funsten sugpgested the firet whem he sald that thare sionld
be an exempricon "because Europesn tCraditlon, custom, and Iaw io 3 lot
different than curs. We camnot remscke all of the world to conform to
the Awzrican Pﬂt:ﬂfﬁi"lﬁi Tha other fmportant peticy questian, that of
the conditions upde® which foreign conpanies ehould heva access bo
United States warkets, will be discusﬂed in deteil in the memorandum -
on the lgﬁﬁ_ﬁmendmentq it wae vailged in thé hearfoge in the following
diaiopur between Mr, M¢Cotmick and Mr. FoKenns, councal forT the Commitiee-

15/ Cf, Cenpte Panort No. 700, B5th Eﬂngress, 151: Ecnﬁion. on 5. 1168

p- 14, 21.

16/ Hearings before a Subcummittee of the Committes on Binking and
Currancy, United Statos Senate, 85th Congrecs, isl Seasion on

6. 394, 1168, 1601, p. 236.

—
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Helenna: 1 have diEficulty in zeeing why & foreigm
issuey who wents te L{ake advantage of the faciliries of
our mavkeks should not gbide by the Eamz vestrictions
dopestic iszuers nbide by.

HcComick: [We agresd 1f chere werp power to compal .
compliance] "Let uc sey tomorrow you poss this bitl, and
.8 lot of thar setock t2 held ip this countyy = - = They.
[the Amaricen holderz] ave potng %o, keve to duag it in
1taty ar gngland, and yau ave galpg to say that nabady
. CER buy Fimt." . -

McKenna: Unless they conlorn o the reguirsmente
of the bill - - - unless they conform to the vegquirements
cef the biil, they will mot have the privilege of trading
ia this country. .

tleComick: 1IF wvou want to throw their billions of
"dollers of business in foreign secuvrities io the United
States out the window = ané 1t 16 a very fine investment
" in guality securities - ol course that 1s the privilepge of
the Senate of the United Staces, bit I think thay should
cercainly give it & very careful poeing over before they dcn‘LEf .
The copcluelon which e mﬂrges Erom & cunsider&tinn of the .
lcgislatiue hiskory of paat billf is thut paither the Comsisoion, oy
representatives ni_the sacurities induatry, nov apy member of Congress.
has bad sufficient information to justify either regictration or '
execption., The problam of enforcoment is very resl snd very lorge, but
it seems (o hgve been sn excuse fov tprludiog a ¢lsuse which would ennble
the Commission te solve the problem.at a later date. The tonsequshee
of the :caxcity of inform tlon upon which either Congress or the Commizsion
could make g fnformed judgmgni is thgi there is vary litrie in past
legislative histo¥y which helps. lead to snewers to the probleas which must
Lo soived today, ' ' . : ' =

17/ 1bid, p. 197,
CBG: M. Horthy
kr. Bagley
-Mt. Shrove
Myv. Zwerlinog
Wr. I:ﬂfllfﬂﬂ.l’l
Mr. Barr

Mr. tillewd
MY. Eyster
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APFENDIX

I. Legislafive Materiale

1) Proposal to Safeguard Iavestors in Unteglstered Securities,
73th Congryess, 2nd Secslon, fHouee Document MNo. 672.

?) Hesarings Before s Subcommittee of the Conmitles cn Banking
and Qurrency, United States Senate, Blet Conpress, Znd Sesslon
DI'-I S o 2-ﬁﬂa o '

3} Study of Securities and Exchanga Commission, Hearings Before
¢ Subcommittes of the Qowmittee on Interstate and Forelpgn
Commerce, Kouse ol Representarives, #2nd Gongress, Ynd Seesion .
on Powers, Dutia: and Functions of Securities end Ex:hange
Camnissinn¢

-‘fl} Study of the Securities and Exchange Commisslon, Report of the
Gomaittea on Interstate and Foreipgn Compevce, 82nd Congrees,
Ind Session, House Report Ho! 2508,

5} "Reperrt to the Presidsnt and the Congress, Gomuipsion on Forelgn
Economic Policy, Januety 23, 1554, Hinority Repovt, Jenuary 30,
1954,

" &)} Staff Papers Proseated to the Gﬂmm;ssiun on Fareign Etanumic
Poligy, February t?iﬁ

"

7} Hearing Befoze the {oxgitiee on Interstste and Foveign Commerce,
House of Bepresentatives, 83ud Cungruss, Znd Sesslon on
H.M. 7350 and S. 2B4E..

[

8} Stock Markaet Study, BeaTings Befora the Commitiee on Benking
and Currency, United States Seaate 84th Congress, lat Session _
-om Factors Affecting the Buving and Seliing of Equity Securities.:

4) Stock Market Study (fegulation of Unlisted Securities), HE.ari_ng.s
peliore A Subcoomittee of the Cowmmitiee on Baoking and Currency,
Inited States Senake, B4th Congress; lst Session on 5. 2054,

L0} Stock Market Study {Qorperata Proxy Gontes€s), Hearings Before
& Subcocmmittee of the Committee on Banking and lurrency, :
United Statcs Senata, 84th Congress, Iet Seaslon oo £, 879.

11} Report of the Securities and Exchange Commission on S. ¥0A% to
the Comnittee on Bonking ond Currency, United States 5enate.
84th Congress, Ind Session. -

12) EHPPLEmentﬁry Repork of the Securities and Exchange Commission
on 5. 20534, .
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14)

1)

16}

17}

- 183

9)

Factors affecting the Stock Hatker, Report of the Commitiee
an Banking and Currercy, United Ststes Senabe, :84th Conpress,
1t Session, Senate Report No. 1280,

Stork Market $iudy, Report Together with Individual Viaws, and
Minority Views of the Committee on Banking and Currency, ' '
United Statas Senate, B4th Congrass, lst Sesslon, Senate

Rapory Lu. 376, . :

. BEC Enforcement Froblems, Hearinge Before a Subcommittes of
the Coumittee on Banking and- Currency, United Staotee Senate, -
BSith Congress, 1t Session,

dearings Before a Qubzﬂnruttee af the Comoittes on Ennking
and Cutrency, ilnited Staies Senate, &5th’ Cungreus, Ist Sussinn
on Sn h, %, 1165 and 5. 1601, . .

Unlist@d Securities, RepurL from Committee on Banliing and
Cutrency, United States Senate, 85th LCongregs, 1t Sessinn to
accampany $. 1168, Rzpurt Mo.: 700, '

Sécutiticﬁ acts syjzndnents, 1959..Euafinga.ﬂefote 2 Subcommittoe
of the Committes on InteTsteote and Foreipn Gomumarce, House
et fepresentatives, BOth Congrese, lst Sesslon oa #.R. 2680,

Heariogs Before s Subcommittee of the Committee on Banking and
Eurren:y, United Stakes Senate, 86th Coppress, 1t Seseion on
S. 1176, S.,1173, 5.1180, S.1181 and S.118%. S

Conpission Materiajs

i3

2)

k)

4)
5}

bl

"Pmposed Heport tu Congress Reccamandipg an amendment to the

Secutities Exchange act of 1934 Which Would Eatend to
Investors in Seeurities not Repistered on Exchanpe the
Protection Now Afforded to Investers in Registaved Securitles
by Reason of Sections 12, 13, 14 and 16 of the Act.

Undated &« eayly L9346, - : :

Comnmieslon Committee Minutes, 7/16/47.
Feoorandus To Cemoission frcm Atden L. Andresen an Che

Porition thar Might Be Yaken by the Conmission with Renpect
te the Mroposals Meda by Funston and HeCotwlek to Neller

CSubcommites, 4FL4752.

Draft Statemant of Y. Sincialr Arwstrong on 5. 2054, &/720/55.
Urafts, Proposed amcndments to S, 2004, JFL4755, 7718755,

-— "-
'

Coenterence Memsrandum betwern Myer rcldmnn and pard

1"
.

7/2G/55 and 725455, g;iénmwmmvmm
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