NEW YORK STOCK EXCHANGE
11 WALL STREET
MEW YORK, M. Y. 300087 el

The Honeorable Manuel F. Cohen
Chairman

Securities and Exchange CommissTon
500 North Capitel Street
Washington, D. C, 20349

Daar Chairman Cohen:

I am writing to you because cof the apparent difference of
opinion which has arisen over the applicabllity of the tender offer
provision of Public Law 90-439 (new Section 14{d) of the Securities
Exchange Act of 1934) to the “Special Bid" procedure provided for in
detail in our Rule 391.

It has always been ocur understanding that Section l4{d}
would have no applicatfion to a "Speciel Bid'. Our review of the
new lasw and 1its legislative history confirms this understanding.

Toe our mind that legislative history makes clear that the '‘tender
offer" which was the concern of the legislation was a technique quite
different from an "Exchange bid'". Thus, both theé House and Semnate
Reports {(House Report No. 171l from the Committee on Interstate and
Foreign Commerce and Senate Report No. 550 irom the Committee on
Banking and Currency) refer to a "tender offer" as ome in which the
offeror '"obligates himself to purchase all or a specified portiom
of the tendered sheres 1f certain conditions are met". (Emphasis
added)} The existence of those "“certain conditions' is one of the
distingulshing features of the tender ofifer which is the subject of
the new Section 14(d). As you stated in your appearsnce before the
Senate's Subcowmittee on Securities of the Committee on Banking and
Currency om March 21, 19467:

"A tender offer is quite different from the ordinary
parket tremsaction with which the average iInvestor is famdliar.
Ingofar ae it is en offer st all it 13 suoject to complex
and sometimas deceptive conditions. Rathex it is an invita-
tion to the public security holder who tenders his security
to give the other party en option =-=- to be exercised only 1f



certain minlous shares are tendered within a specified
time and perhapa specifying a maximum which the original
offexrcr 1n prepared to take --but giving him discretion

to accept a lesser or larger smount or to extend the time
limits. Temndering in respomse to such an offer involves
deposit of the public security holdexr's sharas or obtaining
2 guerantee from a stock exchange member or other finan-
cially responsible person thet they will be depoaited,
Some conditiona of thias character may well be g practical
necassity. Otherwise, there would be no inducement to the
criginator of the tender offer to pay above the current
market price.

"But what hes developad 18 a one-sided document. An
early response may prevent the unwery Investor from taking
advantage of a later and better offer -- or put him in the
position of havipg given an optionm on his sharea for a sub-
atantial period of time without any sssuranca that the deal
will go through, or, 1f it does, that there will be no un-
fair discriminetion In the acceptance of shares.”

The nature of the ''tender offer” which is the subject of
14(d} 1s also indicated clearly in tha Commission's General Counsel's
remarks before the Asscclation of the Bar of the City of New York,
en April 14, 1967. In those remarks, which are included among the
material furpished by the Commisaion to the Subcommittee on Securities
to asslst it im ics consideration of 8. 510, Mr, Loomis stated:

"Many of rhe procedural problems arise from the fact
that an offeror seldom: slmply offers to buy all tha shares
tendered. He uwsually puts both a minloun and & maxioum
limitation on his offer in order to aveid either getting
a few shares, which will simply make him & minority stock-
holder, or at the copposite extreme being obligated ta buy
more shares than he 1ls in a posltion teo pay fox."

Mr. Loomis further stated:

"Theee and some other problems spring from & rather
baale characteristic of the average tender offer., The
shareholders are amsked, in effect, to give the offeror an
option te buy. They may be bound when he is not, To some
degrae this is a necessary feasture of teunder cffers, hut it
geems to me that it cen be carried too far., There is 2
tendency feor offercxrs to reserve the maxicmum fresdom of
action. 1 suspect that this may be tracesble not so much



to the fact thet the offeror doesn't know what he wants

to do but rather, that his counsel drafts the papers so

as to provide for sll pogsible ¢contingencles. Thus In &
case of a compmny with say ocne million shares outstanding,
the offer mey provide that the offeror ia not bound to
take any shares unless at least 100,000 are tendared but
may teke a lesser number, and that if more than 100,000
are® tendered he will take at least thsat number, but shall
not be obligated to take more than say 400,000 but can
take all tendered shares 1f he wants to., Although all this
latitude 1a attrasctive from the offerxor's viewpoint, it
creates considerable uncertainity for stockholders and inw
vagtors generally and may introduce an elaborate guessing
pame a8 to what the offeror's real intentions are. A
ressonable maexionm perlod and a reaaonable withdrawal
period seem justified in order to reduce this inegquality
and to avold & situation where tendering shareholders are
left for an extended period in & state of uncertainty ag
to whether and how many of thelr shares are going to be
taken up.''

While the charecteristirs referred to in the above quota-
tions =re typical of tender offers as generslly understood -« and as
apparently understoed by the witnesses who appeared before the Cone«
gressional Committees in connection with S. 510 -~ they are not
descriptiva of an “Exchange Bid" under Exchange Rule 391.

The Exchange Bid procedure, among othey things, 1s for a
fizxed numbex of shares at a fixed price and is so announced over the
ticker. The bidder mey not ilmpose the many and elaborate conditions
typical of the tender offer. He may not retain the option to reject
all stock offered 1f less than & stated minlmum is offered. He may
not tie up the ofiered stock for an extended period of time, during
#hich the offering stockholder does nct lnow whether, or how much of,
als stock has been purchased.

In addition, in the Exchange Bid, the bidder is required
'p bid initially for all of the stock he intends to bid for within
) reasonable time (NYSE Rule 391(¢){2)). Thus, he does not have the
ption of purchasing shares offered in excess of the amount stated
n his bid.

The Exchange Bid 1s open forawminigum of 15 minutes during
hich orders to sell in response to the bid are collected. At the
nd of this period, 1f the aggregate of sell orders La laas than or



agqual to the amount bid for, all sell corders are exaecuted against

the bid, 1If less than the total amcunt sought in the bid is offered
during the firxst 15 minute period, the bidder may leave his original
bid open for an additional period in oxder to acquire the total
apcunt bid for, If this happens, stock offered in response to the
bid during tha sddicional period is iomediatsly scld te the bidder
until he acquires the total amount originally bid for, At that point
the Exchange bid is terminated,

If more then the a2mount bid for is offered during the
first 15 minutes the bid is affective, the bid is terminated at the
end of the initial period snd all stock offered is purchased by the
bidder pro rata from each offeror,

Alpo, soliciting material, so often troublesome in past
tender offers, has no place Iin an Bxchange 2id.

For all of thavae ressons, it is cleaxr that the "Exchange
Bid" procedure is for remsved from the typical tender offsr. The
"one-alded decument'’ which, &ll too often, the tender offer became,
cannot exist under the deteiled provisions of Bale 391.

In none of the testimony ¢f any of the witnesses om 5. Jli
is thare the slightest suggastion that the tender offer provisions
1f adopted would apply to teclmiques such as the Exchenge Bid, It
sgems apparent that no witness felt that the verious block acquiei-
tions procedures which had been developed by registared axchanges
would be affected by the tender offer provisions. Had it been
expacted the new law would praeclude these apecial procedures of
lomg ptapding, suraly some mention of this result would have bean
made, Clesrly, the new Section 14{(d) requirements could not ba met
by any Exchengé Bid, 1if only becsuse paragraphs (5) and (6) of
Section 14(d) are wholly incompatible with sy trmmsaction consum-
mated onr 4 netional securitiaes exchange.

The Exchange, of coursa, has long had both Rule 391 and
policias relating to tendsr offers. 1In fact, much of the Exchange's
tender offer experience and practice is reflected in the new law
1tself. At no time has the Exchange conpidered that its tender
offar policies had any application in the Eachange Bid area,

The draftsmem of Public Law 90-439 recognized, of course,
that not all apquisitions are effected by tendsr offers. Acquis-
itiens in the open market or privately negotiated wers alse comtem-
plated by the draftsmer of the new law, But, as to such acquisitions,
new Sgetion 13(d) of the 1934 Act rather than Sectiom l4{d)}, may be



applicabla. Thus we understand & parson who sequires sufficient
stock through Exchangs transsctions, including soquisitions through
¢ons or more “Exchange Bids" would be subject to the reperzing
roquiremscts of new Sectienm 13(d). It sasms clear to us that the
draftomen of Public Law 90-439 vecognized a clear distinction
betwasan exchangs transactions end privately negotisted transsotions
on the ong hand end cender offere eon the othar. :

The Commaisslon's Releass Mo, 8392 under the Securities
Bxchange Act of 1934 19, we bellieve, most unfortunate, because of
the strong poeition it appaurs to cake oo this natter. Wa think
it imparative that tendar offers ay referved to in Sectl on 14(<d)
bs clearly distinguishad from trensactioms on tha floor of a
national sacurities axchonge. Wa feel strongly that the Ssction
was naver intendad to apply to such transactions end we foreses
vary serious problems unless it is mede clesr that the Jection
does not ao apply,

Haverthalees, the Exchangs appreciates that some of the
avils aimed st by Saction 14(d) could, under gertsin circumsterces,
be pressnt in am Exchange Bid under our Rule 391. Censequently, we
recognize the desivebility of studying that Bula and iucorporating
aoy justified changes, As you know, the Rule wos worked out
sooe fiftesn yasrs ago with tha closa avoperation of ths Commission
md 1ts ataff, and we would hope that in light of developments gince
then, erd in light of new Public Lew 90-439, che Exchange steff
aight discuss with your ateff whether any changes to the Rule might
be appropriata, such ss limicing the price at which & Specisl Bid
could be msde or the ameount of the security bid which might be
purchased by mesns of the Speclal Bid, Thare asy be other sreas
of tha Rule which deserve our attantion snd we would, of couraa,
be happy to discuss them at your convenisnca, Bowever, in the
meantime, wva strongly urge that tender offare as referred to in
the new Law not be confused with Exchangs transactions,

1 lock forward to hearing from you with respect te this
matter at your earliest convenienca,

Sincerely yours

75/ ROBERT M. BISHOP

Robert M. Bishop
Viece Prosident



