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CHAPTER FIVE
INDEPENDENT CoNSUMER AGENCY

One of the major proposals for institutional public participation.
is embodied in legislation that would create an independent consumer
protection agency. ‘While it pertains to consumer interests rather than
the whole range of interests involved in broadened public participa-
tion, the consumer agency is widely regarded as an exceptionally 1m-
portant and unique concept, and one that has occasioned a long history
of intense support and opposition. . : .

‘The notion of institutional representation of consumer interests goes
back at least to the New Deal period. The particular concept involved
in the current proposal for an independent, consumer agency also has
a lengthy history and traces its genesis back at least 15 years. In 1961,
oven before the Tesurgence of national interest in consumer protection
that was to occur in the late 1960’s, Senator Estes Kefauver intro-

duced a bill (S. 1688) to establish a Department of Consumers to re-
present the economic interests of consumers. A similar bill to create a
Cabinet-level Department of Consumers (H.R. 7179) was introduced
in 1965 by Representative Benjamin Rosenthal, and hearings on the

proposal were held by the House Subcommittee on Executive and

Legislative reorganization. During this formative stage, hearings on
consumer protection were also held by the House Subcommittee on
Intergovernmental Relations, and the House Government Operations
Committee. : ‘ _ o .
Senate consideration of institutional representation for consumer
interests dates to March 1969 when the Subcommittee on Executive Re-
organization began hearings on S. 860, a bill to create a Department
of Consumer A ffairs, introduced by Senator Gaylord Nelson. As pro-
posed by this legislation, the Department would have been an advocate
of consumer interests in Government policymaking and in Federal
regulatory proceedings; it would have been a clearinghouse for con-
‘surher information and complaints: and, the Department would have
been an umbrella agency under which certain existing regulatory func-
_tions would have been transferred. — : :
Although there was widespread recognition of the need for better
administration of regulatory laws and better representation of con-

sumer interests, most witnesses at the 1969 hearings opposed the crea-

tion of a Department of Consumer Affairs with the sweeping scope

envisioned in S. 860.

. Recognizing that reorganization does not neceésarily bring about -
. reorientation, Dr. James Goddard. former Commissioner of the Food

and Drug Administration noted that. “If the proposed Department
of Consumer Affairs were established, it would absorb a number of

. (64)°
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" less-than-effective  programs carried out- by less-than-committed -
employees.” * T - |
Support for a separate Cabinet-level Department waned and a vari-
ety of other proposals emerged during the 91st Congress. Throughout
the hearings and development of proposals for consumer representa-
tion, debate centered not so much on the need for institutional ad-
vocacy of consumer interests, as on the proper organizational setting
and scope of such advocacy. It became clear that the proposed con-
solidation of various unrelated regulatory functions into a department
. or superagency would be unwieldly and that idea soon faded. At the
same time, consumer advocates vigorously opposed the concept of
| having the proposed consumer agency within the Executive Office of
3 the President where it would be dependent entirely on the adminis-
tration’s commitment to consumer protection. o
_ The proposal for a consumer agency then shifted from a Depart-
‘ment of Consumers to a more narrowly focused advocacy office. In
1970, drawing from the hearings and proposals which had come
before, the Senate Committee on Government Operations recommended
that the advocacy function on behalf of the interests of consumers
should be placed in an independent agency. Accordingly, the Commit-
tee reported S. 4459 to create such an agency. An amended version of
the bill was reported out by the Committee on Cominerce. The bill
passed the Senate on December 1, 1970, but the companion bill re-
ported by the House Government Operations Committee failed to
clear the House Rules Committee and the bill died in the House.
Similar legislation was introduced and reported in the 92d Con-
gress (S. 3970 and H.R. 10835) and in the 93d Congress-(S. 707 and
- H.R. 13163). In both Congresses, the bills passed the House by wide
margins but failed in the Senate because of filibusters by the bill’s
opponents, N - ' o
In 1975, the Senate passed S. 200, the Consumer Protection Act of .
© 1975, and the House passed a. companion bill, H.R. 75752 -
" As set out in these bills, the proposed new consumer agency would :

1. Represent consumer interests before Federal agencies and
Federal courts. ' : -

2. Conduct and support research, studies, and. testing.

3. Submit annual récommendations to the.Congress and the
President_ on measures to improve the protection of consumer
interests by the Federal Government. - o

‘4. Collect and disseminate information of interest to consumers.

. 5. Receive and transmit complaints from consumers. - }
6. Conduct investigations, including economic surveys on con-
sumer problems. : e '
For purposes of this section, however, the most salient function
to be examined is the role of the proposed agency as an institutional
advocate for consumer interests. For the reasons presented below,
we continue to believe that an independent consumer agency is a
necessary ingredient for the effective representation of consumer inter-
ests before Federal regulatory agencies. . - R

HEIOW S1y ‘uoissiuiad UsPLM INOYIAA

17.8. Senate, heariﬁgs on §. 860 and S. 2045 before a subcommittee of the Senate Com-
mittee on Government Operations, 91st Cong., 1st sess, at p. 557 (19860), Hereafter
. referred to as 1969 hearings. .. . .. e e .
2Due to a threatened Presidential veto, no further action was taken. -
00-549—T7>—86 - T K : '
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THE NEED FOR CONSUMER REPRESENTATION

The problem of bringing to bear widespread public interests in
regulatory proceedings has been discussed earlier in this report.

As the political scientist Anthony Downs pointed out, since people
consume in many areas, but produce in only one, they will concentrate
their political efforts in the area of their production rather than in
their many areas as consumers. Therefore, producer groups will, with-
in any given policy area, exert more influence than consumers.* While
questions of consumer interest before regulatory agencies may be
enormously important to consumers in the _ag%regate, they are far
more important to the individual business or small group of businesses
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> than they are to any particular consumer. Consequently, the individual
o consumer usually has no rational incentive to invest the time and
E ‘resources to get involved in a regulatory agency proceeding.* The busi-
e nessman has. _ e L
2 Nonetheless, it should be noted that critics of the consumer agency
3 concept dispute the notion that consumer interests are somehow dis-
& advantaged. Rebutting the idea “that the individual consumer is
& ‘unrepresented, or voiceless, or helpless, both in the marketplace and
4 before the Government,” a spokesman for the National Association
2 - of Manufacturers went on tosay: o s '
g— Whether or not all of us are pleased ‘with the new political force known as
S the “consumer movement,”-it is functioning both visibly and vigorously. Today’s
3 consumers are not unrepresented. We have seen instead the rise of well-organized
- citizen groups with militant national leadér_ship.5 N . T )

g_ We need not, however, rely only on theory or general assertions
5 about the degree of consumer representation. As is shown by the infor-
3 mation presented in chapter 2, there is a definite imbalance weighed
o against consumer interests. - e

-~ As already noted in chapter 1, the assertion of a need for institu-
tional advocacy of consumer interests is an acknowledgment that the
agencies cannot adequately represent those interests in the absence of
such advocacy. The need for effective advocacy in what are, in effect,
adversary proceedings was also stressed by consumer advocates and
former regulators. Even if we grant, however, that the agencies should
be the ultimate advocates of the public interest, the issue of consumer-
interests would still be present. As former Chairman of the Federal
Power Commission, Lee White stated, “Those staff positions that I am
familiar with are intended to present the ‘public interest’ case, not
that of the consumer. I would much rather have an agency whose meas-
ure of success is how effective it. has advocated its position before -

regulatory agencies.” ¢
THE PROPRIETY OF A GOVERNMENTAL ADVOCACY AGENCY

The propriety of ut‘i‘lizingr a separate Government agency to ad-
vocate consumer interests has been often challenged by eritics of that

ppa 1239?;385'6 “An Economic Theory of Democracy” (New York: Harper & Row, 1961),
Pr:é sSse)e Mancur Olson, *“The Logic of Collective Action” (Cambridge: Harvard University
- 8.8, Senate, hearings on §. 200 before the Senaté Committee 6n Government Opefatio'xxs,
94th Cong., 1st gess., at pp. 222-228 (19753). Hereaftéer referred to ds 1975 hearings. <
% U.S. Senate, hearings on S. 707 and 8. 1160 before the Senate Committee on Government
Operations and the Senate Committee on Commerce, 93d@ Cong., 1st sess. (1973), p. 398.
Hereafter referred to as 1978 hearings. - . : : o
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proposal. The arguments most frequently raised are: that it is inap-
- propriate to institutionalize a consumer advocate function; that tlll)e.

agency will not present balanced viewpoints; that the agency may
- create “dual prosecutions”; that the agency will drown out private

consumer groups; that the agency will be unable to represent diverse

consumer viewpoints; and, that the agency will create more bureau-

cracy and delay. Careful consideration of these arguments leads, we

believe, to the conclusion that an independent consumer agency meets
; a legitimate need and can significantly enhance the role of public
i participation before the regulatory agencies. = - »

f John A. Stuart of the. National Association of Manufacturers
argues that the proposed consumer agency is not a Proper mechanism
because it would be a Federal agency acting as a critic and adversary.”
He distinguishes the agency from consumer groups who sttract their
own members and raise their own funds, S

This objection seems to overlook the fact that many other Gov-
ernment agencies represent particular interests as important com-

- ponents of the public interest. Having an independert consumer
agency is no more inappropriate than having a Department of Labor
to advocate the interests of labor, or than having a Civil Aeronautics
Board to promote the economic health of the airlines. =~ = = =

Nonetheless, critics object to the very feature that attracts sup-
porters of the concept—the agency’s potential for vigorous and un-
- qualified advocacy of consumer interests. At issue is the question of
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bias:

I don’t go along with the idea that when a Government agency agrees with
industry it has caved in to pressure but when it agrees with professional con-
sumerists it has acted in the public interest. I don’t ‘think the CPA would be
independent at all. It would come to each proceeding with a built-in bias and
through its special potential for attracting publicity would impose the pressure
‘of that bias -on every step of that proceedings.® - » . o

While the consumer agency could not dictate agenc policy, the pres-

© sure it could exert, although feared by opponents of t{e concept, would
actually have beneficial consequences. Even when it did not intervene
formally, the presence of such an institutional advocate would provide
an important incentive to the staffs of regulatory agencies to be es-
pecially diligent in assessing the consumer interest in regulatory pol-
1cy. Just as the absence of consumer input has caused agencies to re-
flect too closely the needs of regulatory industries, the presence of an
institutional consumer advocate would serve to sensitize agency
officials to the interests of consumers. . e T

Another commonly stated objection is that the CONSuMer agency
could create a “dual prosecutor” problem in abundant cases. Critics
argue that if a regulatory agency is already proceeding to enforce its

“regulation against an offending business, why should ‘participation
%y the consumer agency be necessary? There are two answers to this:
irst, the vast inequity of administrative agency proceedings do not in-
volve such enforcement actions. They involve ratemaking, or licens-
Ing, or certifications, or standard setting. There is no “dual prosecu-
tion” problem in such cases. Second, even in the smaller cate yory of
~enforcement. actions, agencies frequently establish broad policy and
7 1975 hearings, 228, N ' - '
8 Statement of J. Bdward Day, Hlectronic Industries Association, 197}3»11?@'1‘11138',' 195 .
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set future guldelmes which have substantlal 1mpact on consumer inter-
ests. For the consumer agency to be barred from full policymaking
processes would infringe markedly on its ability to advocate consumer
viewpoints as pohcy 1S bemg made. We believe there is a-clear need to
preserve the agency’s right to partlclpate actlvelv on. such enforcement
matters. _ '

As noted above, another ob]ectlon to the proposed agencv relates to
the present role of nongovernmental consumer advocates. Being con-

- fronted with a proposal for a new institutional advocate, some > busi-
ness representatives are now pointing out the virtue of representation
by voluntary groups. Clearly, one of the strengths of our system of
‘government, is ‘the role played by voluntary groups in the formulation
of public policy. Supporters of the consumer agency concept argue that
the agency is not intended to displace other consumer advocates They
point out that the number of agency actions affecting consumers is so
great that a consumer advocacy agency could not possibly participate
in all of them. Indeed the report on S 200 durlng the 94th Concrress
states: :

One long-range purpose of this legislation is, in fact, to encourage consumers to
represent their own interests before Government agencles, S0 that the ACA’
role may be kept to a minimum.®

Given the comparatively limited. ﬁnancml resources of ¢onsumer
groups, it is inevitable that there will be | gaﬁ)s in consumer représenta-
tion not only in terms of particular regulatory ‘proceedings but n
whole policy areas.

Should the independent consumer agency be created, only time will
tell what particular niche it will fill. At this stage, however, it can be
predicted confidently that there will be no lack of regulatory proceed-

-ings that could occupy its attention. Potentially, such an agency can
develop a base of expertise in both technical and legal matters that is
simply beyond the resources of voluntary groups. Indeed the proposed

e agency’s other functions.in regard to consumer complamt handling -

8 and information gathering would make it uniquely a central repository

' of expertise on consumer protection problems. Private consumer
groups could draw from that expertise to benefit their own participa-
tion in regulatory proceedings, and there would still probably be areas
where the consumer advocacv agency itself would be regarded as the

most appropriate participant due to its particular area , of expertise.

-Another frequently voiced criticism of the consumer agency. con-

cept is that the public interest is.composed of more than just the con-
sumer interest. As argued in a statement submltted by the Amerlcan
Petroleum Institute: s

Our system of government is designed to serve the pubhc mterest—not con-
sumers’ interests, manufacturers’ interests, marketers interests or any other
.Special interests. Only a balanced judgment based on a consideration of all
segments of the national economy serves the public interest. Any effort to ‘em-
phasize consumer interest, as such; to the exclusion of ‘all- other parts of our
economy can only result in distortlon it will not serve the public 10

Similarly, the National Association of Manufacturers worried that

A new criterion may be established for both statutes and admimstratlve pohcy.
under which an undefined “interest of consumers” will be equal to, or prevzul
over, the whole public interest to which all government 1s accountable
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10 1975 hearings, 255.
u 1975 hearings, 225.
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To a considerable extent, this is an argument against a perilously -
perched straw man. Even the staunchest of consumer advocates do not
claim that the consumer interest is the totality of the public interest.
Indeed, the consumer advocacy agency is necessary precisely because
the public interest requires “a balanced judgment based on a con-
sideration of all segments of the national economy.” Otherwise, agency
deliberations would be, as they have been, imbalanced by the absence
of input from consumers. ' ’ ' '

. Furthermore, supporters of the agency claim that thé intent is not

to present the totality of the public interest but only the interest of con-
sumers: It is the job of the regulatory agencies themselves to weigh
the competing interests and promulgate policy in accord with the
broader public interest. To criticize the proposed agency for not rep-
resenting the complete public interest is to confuse the processes of
advocacy and of judgment. The consumer agency is conceived as an
aldYocate; the regulatory agencies retain the role of judging competing
claims. . L .

Critics of the proposal also point out that the direction of the public

‘interest is difficult to determine on major policy questions where there

are several major and legitimate interests competing for considera-
tion—including differing consumer interests. For example, on the
issues involved in energy policy, there are conflicting interests, and
trade-offs to be made, between the desire for cheaper oil, for long-term
supplies of energy, for environmental considerations (with the atten-
dant costs), and so on. Any one of those interests may be considered
as a “consumer interest.” . o . ) , .

The advocacy of one. point of view by an independent consumer
agency would not operate to exclude the presentation of othier points
of view by interested public participants. Any legislation providing
fi)r establishment of a consumer agency should make this absolutely
clear. ‘ : - , :
" Probably the thorniest problem confronting the proposed agency
is the question of the diversity of the consumer interest and the prob-
lem of how an advocate can resolve that diversity. The United States
Chamber of Commerce argues that: o L

The “consumer interest” is not a monolithic interest which is easily identified.
While some consumers may want safe, high quality products, other consumers
may wish to sacrifice these qualities for a lower price tag. “Consumer interest”
is an amorphous concept, made up of many competing elements, and the ACA,
time and again, will be called upon to make paternalistic judgments as to what
is best for 210 million American consumers® . ‘ o b
It has also been argued that not only are there different consumer
interests at any given time, but there are also different and competing
time dimensions to the consumer. interest. That is, critics have ex-
pressed the fear that an advocacy agency would pressure regulatory
agencies to opt for the short run consumer goal of keeping products
and services at minimum prices and maximum quality rather than at
market prices that would assure the continued ability of firms:to
provide an adequate supply of such goods and services. =~ .~ .

The fact is that most of the issues that come up before the regulatory

agencies do not present conflicting consumer interests. For example,
“the former chief of the Bureau of Consumer Prqt_ection at the Federal

Trade Commission observed that : :

12 1975 hearings, 187.
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On most consumer ‘issites that ¥.saw at-'the‘»'EedextaL’l_‘rdde Commission, there
was no underlying conflict. All consumers were pretty: much on the same side

in desiring and needing a certain form.of protection. For example, I'doxift“peneve
there is any consumer interest that favors false advertising' or deceptive ad-
~ vertising and, hence, an aggressive program- at the FTC:to deal effectively with
- false advertising can only serve all consumers’ interest.® . . .o .
Similarly, with regard to another aresof consumer unanimity, Peter

Schick of Consumers Union stated : o ‘ e

~ While it is certainly true that the utility functi_bns._j_o'f consumers are richly
‘diverse, it is also true that there is a consumer interést which the CPA can
faithfully and unequivocéally represent—the interest in a' free market economy .
characterized by vigorous competition, economic efficiency, and optimal consumer
information.* : ' :

Admittedly, there are instances where diverse consumer interests
will compete with one another. In such cases a rational process ag-
gregation could be accomplished by the consumer agency. Where
there are different interests that do not conflict, the agency would be
able to represent all such interests simultaneously. If there is a. con-
flict between consumer interests, the advocacy agency may be able to
propose a solution that reconciles the differing consumer interests. It
may also be the case that one consumer interest will be represented
by another party, thereby permitting ‘the consumer agency to. con-
centrate on an important consumer interest that that is being ignored.

 Of course, situations may arise in which-none of these solutions is
applicable. In such circumstances, the advocacy agency may conclude
that the best way to advance consumer interests 1s to assure that the
decisionmaker is aware of all the important; conflicting consumer
interests without advocating that any one of the interests be.favored
attheexpenseof others. ~ = . ¢ o o o

© Indeed, a former regulator, Lee White of the Federal Power Com-

mission, argued that the diversity of consumer interests was a major

e 4#-SiYf ‘uoissiuiad UBPUM INOYHAA
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factor in favor of the consumer advocacy agency:
, ‘Were I a member of a regulatory agency, I personally would have more con-
< fidence in an agency supported with Fedéral funds and conducted by presiden-
tially appointed and Senate-confirmed Commissioners than in any other single
group or representative. I would expect such-an agency to-seek out differing con-
flicting positions that different consuming groups may have and to be able to
present them clearly and without prejudice because of the base from which it
would be operating, namely, public represeqtatives p‘gid_ with public funds.”
Finally, it is often said that creation of a new consumer.agency
would mean more bureaucracy. ¢ o o o
The short answer is that since the agency would have no decision-
making power—no regulatory -authority—it cannot entail more bu-
reaucracy. Perhaps it may put:an.additional 200 individuals on the
Federal payroll. But they would have no-authority to order anyone
to do anything, or to compel the taking of'any action, or to restrict any
benefits. The consumer agency is no more 2 bureaucracy than the
public defender’s office’or the legal aid-bureau. It is simply an advocate
for the consumer viewpoint, supported by public funds. A

In addition to the objection to-creating yet another Federal 'agency,

some observers have ‘expressed the fear that the advocacy agency

18 1978 hearings, 201,
14 1978 hearings, 514.
15 1973. hearings, 894.
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" might compound another chronic bureaucratic problem—delay. This
argument about delay is applicable to any mechanism for increasing
public participation and is treated more extensively elsewhere in this
report. As evidenced in volume IV of this study, we have found that
most regulatory delay is attributable to poor management practices -
by the agency and to cumbersome internal administrative procedures.

With 1ts resources and official standing, a consumer advocacy agency
might actually be a force against delay as it attacks both agency prac-
tices or the use of any dilatory tactics detrimental to consumer inter-

~ests. To the extent that more time is necessary to hear previously
unvoiced consumer interests, some further deliberation should be ac-
ceptable. After all, lawsuits would proceed more rapidly if only one

“side were able to present its case, yet our system of justice does not
accept the loss of equity in the interest of speed. Similar considerations
of equity are also present in regulatory proceedings and should not be
readily sacrificed to other procedural considerations.

" SUMMARY AND RECOMMENDATION

In its varous forms, a proposal for a single agency to represent
consumer interests has been pending before Congress since 1965. The
current proposal is to create an independent nonregulatory agency
with authority to advocate consumer Interests before administrative
agencies and the courts. L |
“While opponents of the proposed consumer advocacy agency have

raised objections, most of them arise from a minimization of the prob-
lem of consumer representation and a misconception of the proposed
solution. Contrary assessments notwithstanding, there currently is a
serious underrepresentation of consumer interests in regulatory pro-
ceedings. In our view, the proposed consumer agency would be one of
the major remedies for that underrepresentation.
. The agency would not hold a monopoly on the public interest, nor
would it be a “czar” dictating policy to the regulatory agencies.
Rather, it would be a valuable advocate of consumer interests that
would supplement the efforts of the private consumer groups and
onhance the ability of the regulatory agencies to regulate in the pubiie
Interest. - '

We recommend the creation of an independent, nonregulatory, con-
sumer agency that would (1) have full intervention and participation
rights to advocate consumer interests before the Federal agencies,
and the Federal courts; (2) undertake studies and disseminate infor-
mation of importance to consumers; (3) serve as a consumer complaint
clearinghouse; (4) possess authority to obtain information needed to
carry out its function; and (5) have adequate funding to assume these
responsibilities. ' o
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