
IN m uN1m STATES DISTRICT m 
FOR m h.= D I m m  OF O K I A m A  

SECURITIES AND EXCHANC;E CW4ISSIU4, . 
Plaintiff, 

- v. No. * 7?-0408+ 

ANDREW J. BASWELt, JR., 

. .  . .. . . Defendant. . 
: 

RESKNSE 'IU 10 ORDER TO SHCW CAUSE, DATED OCrOBER 5, 1977, 
AND kE!-D!WNlYJM I N  SUPPORT OF THE WISSICN'S MYTICNS TO: 
(1) VPUITE M E  CWRT'S ORDER lU SHCJd CAUSE: (2)  UARIFY 
THE CCUI1TSS ORDER lU SHCXJ CAUSE; AND (3)  W T  THE 
ASSI~PIENT OF FU.XIRIER DISTRICT JUCGE 'ID PRESIDE OVEI; 
W DISSITION OF lIHE CUJRT'S ORDE!! 'ID S W  CAUSE 

I. Preliminary Statemnt '. 2 .. 

The undersigned attorneys respectfully sMit this  response t o  

this  Court's Order to Sh% cause; entered on October 5, 1977, directirq 

the five Securities and Exchange Comnission (the wCarmission') attorneys 
+-- 

2;- hay.represekt& the government in the prcsecution of this  c iv i l  

hjunctive action.to show cause why they should ,not be held in content$ 

of this  Court as ? result of some a s p z t  of their representation on 

behalf of the plaintiff in th is  action. &/ 

A t  the outset, we wish to assure the Court that no conduct by 

Carmission counsel was intended to be contemptuous, disrespectful, or 

otherwise out of order. The Comnission ard its staff take.seriously 

their responsibilities to administer ard enforce the federal securities 

laws pro-prly and fairly, and respectfully s u h i t  that, a t  a l l  times,. 

. y This response is s t b i t t e d  by attorneys in the Conmission's OEfice 
cf the GEneral Counsel, in Washington, D.C. That Office represents 
r a t h r s  of the Comission and its staff in proceedings such as  the 
instant case in which such persons are asked to account for actions 
taken in the scow oE their official duties. This respnse is 

' jntended as an indivirlual an3 separate answer to the Order to  
Show Cause by e x h  of the five respndents. 



, -  < the CamisSion attorneys assigned to this  action h e r d e d  to, and believe 
9 . -  

' !  they did, -Fort with the highest ethical responsibilities of the bar 

and with a ful l  appreciation of the dignity of this  Court. The five 

attorneys nand in the Court's Order to Show Cause collectively have . , 
amassed 41 years of experience in assisting the Securities and Excharqe 

. . i  
Curmission to &minister the federal securities laws, and in l i t i g a t i q  

. : 
government lawsuits before the federal courts of . this  Country. 

For the reasons we se t  forth in detail  below, we respectfully 

urge this  Court to vacate its Order to Show Cause entered on '&tober 

5, 1977. 

11 . Background 

Rfd in this  action was held on September 8 and 9, 1977. The 

Coxmission filed its Proposed Findiqs of Fact, Conclusions of b w  and 

Stpprting Brief (hereinafter referred to as the "Propsed Findings") 

on ~epiember 23, 1977. On October 3, 1977, the defendant EIiiswell filed 

h i s  reply, along with a Motion to Strike pages 37 through 43 of the . 

Cadssion's Proposed Findings. 2/ On October 5: 1977, this Court entered 

an Order directing-the attorneys representing the Cmission in this  

action to  answer defendant Raswell's Notion to Strike, "with regard 

to the plaintiff 's statements and allegations therein and as  to why 

the Alexander le t te r  was so attached." Without any discussion or explana- 
6 

tion, and api rent ly  sua sprite, the Court's.Order further directed 

the Conission's attorneys .to show cause why the Court should not c i te .  

I- each of them for contempt of court.. 

CXI October 12, 1977, a r g m n t  was held before the Court on the 

question of whether the defendant Raswell should be enjoined from further 

b~ y Haswell alleged that this portion of the Comnission's Proposed 
: . !  j . .  . Findings was based on a discussion of a let ter ,  from Donald C. 

: .- Alexarder, formr Corrrnissioner of the Internal Revenue Service, 
to Roderick H. H i l l s ,  former Chairrran of the Cmission (herein- 

, !  
. .: after referred to as the .Alexader let ter") ,  which was attached 

to the Corrmission's suhnission. i '  
:i - 1 .. t .  . . 

. . 
: *  . 

. , 
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... . 1 
a violating .the federal securities laws. 1/ On OcOciober 20, 1977, the . .  . .  

. i Court entered j m n t  in favor of the defendant Baswel l .  . . . 

111. The Court Should Vacate Its Order to Show Cause Dated October 5, 
1977 - . . 
A Ihe Cannission's Attorneys Did Not Act Improperly in Attach- 

ing the Alexander Letter to  the Comnission's Proposed Findings. 
That Letter, as  the Deferdant Haswell was Aware, was Interded 
as Legal Argurrrent and Not as  Evidence. 

A t  the outset, ue respectfully point out .to the Court that we 

are  uncertain as to what corduct on the part of the Comnission's attorneys 

forms the basis for the Court's Order to Show Cause. As discussed in more 
. . 

detai l  blow, we y e  w a r e  of any corduct by the Comnission's attorneys 

that  was camnitted before th i s  Cuut that forms the basis for the Court's 
. .q 
. . -1 .a Order t o  Show Cause, a d ,  the Comnission's attorneys have endeavored - 

- to corduct themselves i n  accordance with established rules of wrduct. 

While it is apparent that, in s a ~  fashion, Comnissio~? counsel may have 

.- upset the Court, we are unaware of what conduct may have been viewed as 

. . . - irrrpropr by the Court, and wish to assure the Court that,  to the extent 

such conduct occur'red, it was unintentional and not meant t o  of fend, 

or otherwise trouble the Court. Moreover, we are also unsure whether 

-.:- i . t h i s  Court, in issuing its Order to Show Cause, intended to invoke the 

possible exerciso of its criminal or c iv i l  contezpt power. Because 

ve believe that t h i s  Court w i l l  agree that  there is gocd reason to vacate 
- .  

-, : :. .] 
.I:., . , .- - .. its Order to Show Cause, whatever the original basis for the entry of 

that  Order, we aadress the merits of the Court's Order in th i s  anemrandurn. 

.. I n  view of w uncertainty respecting the specific conduct that  pranptd 
,- 

1/ Prior t o  oral argument, the Court denied the Comnission's rrotion 
to defer consideration of the merits of the Cmiss icn ' s  action 
unt i l  after the resolution of the issues raised by the Order t o  Show 
Cause, but granted the Cmission's request for permission t o  
raise Bnd discuss the Alexander le t te r  without the Court's con- 
sidering this  conduct to be in contempt of court or in any way 
contrary t o  the intendment of the Court's October 5, 1977, Order 
to Show Cause. 



the court is Order to  Shou Cause as well as our uncertainty respecting 

the nature of the contempt thought'to have occurred, in this  -randurn 

we proceed on the assumption that the Court's concerns were identical 

to the considerations cited by the defendant Baswell in his  'Hotion to" 

Strike pages 37 through 43 of the Comnission's brief in w W r t  of its 

Proposed Findings. 4J grounds urged by the deferdant Baswell in 

suFport of that notion are: 

(1) although the Alexarder le t te r  'was in existence prior to 
a d  a t  the t h  of t r i a l  [ i l t  was not designated 
on the list of documents furnished to the defendant's coun- 
6el a t  the pre-trial' (Motion to Strike, p. 1); . * 

(2) the l e t te r  'has never been identified and its materiality 
or  relevancy has never been establishedw (Id.); 

(3) the l e t te r  is 'hearsay' (Id.); 
(4 )  although the defendant specifically inquired of counsel for 

the Cmission whether the Cmissidn would offer expert 
testirrony on the question of whether certain municipal bonds, 
certified by the deferdant Hawell as tax-exempt, were in fac t  - 
tax-exempt, he was told that no such expert testirrony would 
be offered (&at  2); 

(5) 'the staterents made in the [ ~ i s s i o n ' s ]  Brief allude to 
matters clearly outside the record awl [are] not suwr ted  
by admitted or a3missible evidence *" (id. a t  3); and, 
finally, 

. (6) the Carmission's attorneys 'may be in violation" of Canon 
7-10b(c)(l) of the Code of Professional Responsibility, which 

. 

provides: 

. (c )  In amar ing  in his  professional capacity before . 

a tribunal, a lawyer shall not: a 

(1) State or al l tde to any mt t e r  that he has rto 
reasonable basis t o  believe is relevant or that 
w i l l  not be supprted by admissible evidence.. (Id.) 

For th; reasons se t  forth infra, pp. 12-15, i f  our assuqtions 
are incorrect, and we have failed in any way to address fully and 
satisfactorily to the Court the issues raised by the Order to  
S b  Cause, we respectfully mve this  Honorable Court for clari- 
fication of the Order to Show Cause sufficient to inform the five 

. Camnission attorneys who were the subject of the Court's Order 
to Show Cause of the specific basis for the charge of contempt, - and the type of proceeding in which they are involved. Of course, 
we would velcocre the opportunity to s u h i t  a further response. 



Each 6f the points raised by the defendant Haswell i n  support 

of his Motion to Strike thus assurres that the Corrmission's attorneys 

were attempting t o  make hproper evidentiary use of the Alexander letter.  

As the Crmmission clearly stated in its Proposed Firdings, however, . - 
th i s  let ter  was not i n  evidene ard it was not intended that it be placed 

in evidence; it was, rather, offered to the Court for its consideration, 

in connection with the legal argument advanced by the Comnission, -as 

an expression of the position taken by the Cmissioner of Internal 

Revenue on mt t e r s  discussed in the letter.' I/ Although the defendant 

Baswell further implied by his  Motion to Strike that he had been denied 
. - 

access to the Alexander let ter  (see (1 of the defendant's Motion to  

Strike), that government counsel had sorrehow deceived him (id,, (141, 

or that government counsel had violated their ethical or professional 

responsibilities i n  som manner (id., ( 6 ) ,  these contentions are without 

m r i t .  As Mr. Haswell himself admits, 

-the let ter  has been a focal point in this  case 
ever since its existence was f i r s t  made known 
t o  defendant as an exhibit t o  and source of 
extensive argument in the SEC's mmrandurn in 
support of i t s  mtion for preliminary injunction. 
It was the f i r s t  of the [Comnission'sl exhibits 
sought, wpied an3 researched by Raswell.' 6f 

' The defendant has thus had actual possession of the let ter  sinceflay 3, 

1977, the date when the Carmission's complaint an3 mtion for preliminary 

Injunction against him were f i r s t  filed. Moreover, the Comnission's attorneys 

have not in any way attempted to mislead defense counsel. men questioned 

whether the Comnission would offer expert testimny or other evidence 
.. 

*to suppr t  the SIX'S contention that the defendant's opinions were 

false an3 fraudulent,* Cmission counsel correctly "stated that no 

such widence would be offered *.* And no such evidence was offered. 

I/ Proposed F a i n g s  a t  p. 37 n.2. 

Notion to Strike, p. 2 (emphasis added). 



The Comnission did not attempt to place the Alexarder letter 

in evidence becaw it is not evidence. Rather, it is an i n E o d  expres- 

sion Of opinion by tlr. Alexander as to how the Internal Revenue Service 

would construe a certain section of the Internal Revenue Cdje which is . - 
in issw in this case. Federal courts properly m y  aEford consideration 

to an informal expression of opinion on a legal question involving inter- 

pretations of a statute-by the agency charged with administering an3 

interpreting the statute in question; mreover, b3en counsel is aware 

of such interpretations, it is consistent with his responsibility to 

the courts to call such expressions of views, in whatever form, to the 
. 

court's attenticn. Irdeed, the practice has been considered and edorsed 

by the Supreme Court. For. instance, in Rosado v. =, 397 U.S. 397, 
1 .-. 

406-407 (1970), the controversy involved the canpatibility of a provision 

of state iaw with the Sacial Security Act, administered by the Departrent -. : 

. of Health, Education and Welfare. The petitioners argued that neither 
' .  

I- the doctrine of 4austion of administrative r d i e s  nor the doctrine -. -.r'C-- -&. - 2 

of primary jurisdiction should aply, under the facts of that case, 

to deprive the federal district cwrt of jurisdiction. The Court agreed 

and stated: 

Vhat these ford doctrines of administrative law 
do not preclude federal jurisdiction does not man, 
however, that a federal court must deprive itself 
of the beneEit of the expertise of the federal agency 
that is primarily concerned with these problems. 
Wenever wssible the district courts should obtain 
the vieks of HEM in those cases where it has not set 
forth its views, either in a regulation or published 
opinion, or in cases where there is a real doubt as 

,4 to how the Departnent's standards apply to the parti- 
cular state regulation or proqram." 

The Supreme ~&rt also referred, in Rosado, to its opinion in South- 

western Sugar and Nalasses Co., I= v. River Terminals C o o ,  360 U.S. 

4ll, 420 (1959), in which it stated that, simply because an issue was 

-one appropriate ultimtely for judicial rather than administrative 

resolution, does not man that the courts must therefore deny them 



selves we. enlightenrat vhich my be had f r m  a consideration of the 

relevant facts which the administrative agency charged with the 

regulation of the transaction f f f is peculiarly well equipped to mar- 

&all and initially to evaluate.. 397 O.S. a t  407 n.9. Z/ 
, . 

Horeover, federal distr ict  courts have often requested counsel 

to make inquiries of appropriate federal agencies when the interpretation 

of canplex and specialized laws and regulations were a t  issue. The Secur- 

i t ies  ard Exchange Cannission itself is frequently asked to express 

its views on a question respecting an interpretation of the federal 

securities laws, and provides such views i n  the form of letters, mo~roranda 

an3 legal briefs. ' In Pargas, Inc. v. m i r e  Gas Corp., 423 F. Supp. 

199, 239 (D. W., 1976), a f f i r d ,  546 F.2d 25 (C.A. 4, 1976), the 

court indicated that, "[iln accordance with the procedure proposed by 

Ur. Justice Earlan in Rosa&, f this court suggested to counsel 

that inquiries be made to the Securities ard Excharqe Comission 

an3 to the Federal Reserve Board.' In that case, the Comnission's General 

Counsel apprised the distr ict  court of the agency's views on the inter- 

pretive questions raised. 

Simfiarly; counsel often, and properly, take the initiative to 

'request such expressions of views, and to bring them to the attention 

of the court if  relevant to the issues raised in an action. Not infre- 

quently,counsel for private litigants have offered infor* expressions 

of cpinion by agency m d x r s  or staff when a&ropriate to resolve difficult . 

questions of statutory ard regulatory interpretation. 8f See, 

, Drasner v. Thomson FlcKimon Securities, I%, [Current] CCH Fed. Sec. 

L. Rep. g96,080'(June 6, 1977) a t  91,885 n.3, where the plaintiffs 

2/ See also, Far East Conference v. United States, 342 U.S. 570, 
3%=%5-(1952). 

These opinions can be in many different forms, including but 
not limited to letters to private persons, speeches, published 
articles, or even comnents reported in news stories. 



. 
.presented to the court, attached to their legal brief, two le t te rs  . 

authored by e r s  of the staff of the Federal Reserve Board, respod- 

ing to private requests for interpretations of the law relating to margin 

requirements. One of these staff l e t te rs  stated, .It should be recognized . - 
that  the [staterents in th i s  l e t te r ]  l l are not representative of 

any official. or unofficid position of the Board of Governors.' Although 

the d i s t r i c t  court i n  Drasner accorded these staff l e t te rs  l i t t l e  weight, 

pointing out that  'these letters'were not addressed to the defendant 

berein, and thus [he] cannot be charged with kmledge of [their] contents 

.* *,. it is nevertheless clear that the court did evaluate the le t te rs ,  

and did not consider it improper that the plaint i f fs  had brought them to 

the court's attention. 
"> 

These expressions of agency opinion are offered t o  a court not 

for evidentiary purposes, ard not to establish what the relevant facts 
r l -. .. 

of the case U e ,  ht as  legal &gunentation, for the purpose of 'pro- 
" ducing a ,oersuasion f * f on the part of the tribunal, a s  t o  the truth -. -- '* 3 -  

..---,- s 

of a proposition f f'f of law *.' - See J. Wigmore, Anglo-Arrerican 

System of Evidence, S1 (M ed. 194U), p. 3. The; are, therefore, not 

evidence and, we respectfully s u h i t ,  the actions of the Ccmnission's 

attorneys in  bringing the Alexander le t ter  to th i s  Court's attention 

- by attaching it to the Proposed Findings should not in any way be d e e d  

. t o  have been improper. 

B. Even Assuming that It was Incorrect to  Attach the Alexander 
Letter to the Proposed Findings, the Actions of the Comnission's 
Attorneys Should Not be C c e d  t o  Have Been in Contempt of 
the Court. The Comnission's Attorneys Acted Thrcughout in 

,. Good Faith and in a Fully Disclosed Manner. Moreover, the 
Defenjant Haswell was Aware of the Intended Use to  Which the 
Alexander Letter Would be Put. 

Even i f  the Court should deem the actions of the Comnission's 
" "? . .  . 

1 .  attorneys i n  attaching the Alexander le t te r  to the Comnission's Proposed 
. 1  

Findings to have been i n  error, their actions should in no way be construed 

as being in contempt of the Court. As injicated, supra, there were corn- 
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pelling reasons to believe that the use made of the A lexde r  le t te r  was. 

entirely proper. A d ,  the deferdant Baswell has m t  been prejudiced 

1 by the use of the A l e x d e r  le t ter  in any way; as we have seen, he has 

known of the existence of the le t te r  since Uay 3, 1977, d thus has 
, , 

had ample opportunity to challenge its authenticity or raise any other 

objection he may have had to its use in th i s  action. Horeover, i f  the 

use made of the ~ l e x d e r  le t te r  was i n  any way improper, the Court 

may simply disregard it. Accordingly, the Court, in  respnse to the 

defendant's Hotion to Strike, was capable of prwidirq him with any 

relief to which he may have been entitled, d we respectfully suhnit 

that there is nd iced to resort to use of the Court's powers of contempt. z/ 
In any event, the actions of the Camnission's attorneys,should 

'.'t ,.:. 
not reasonably be construed 'as an affront to this  Court such as would 

warrant the exercise of the Court's W r s  of contempt. In this  regard, 
;i ,. 

18 U.S.C. 401 defines the nature an3 scope of the contempt p e r  of 
.. .. . . .  

&,the federal courtsi lo /  It states: 
:... . >'- 
-,?-.: .- ,-*. 2: .: 

As mted byMr. Justice Brennan, in the q e a  of contempt, 

.-tions should be used sparingly and only 
where coercive devices less harsh in their effect 
wculd be unavailing. In other words, there is a 
duty on the part of the federal d i s t r ic t  judges 
not to exercise the criminal contempt power with- 
out f i r s t  having considered the feasibility of the 
alternatives a t  hand.. 

Brawn v. United States, 356 U.S. 148, 163 (1957) (dissenting 
opinian). See also, Anderson v. IXmn_, 6 Wheat. 204, 231 (1821) 
(the contempt power is limited to the .least possible power ade- 
quate to the e d  propsed"); In re Michael, 326 U.S. 224, 227 
(1945); In re McConnell, 370 U.S. 230, 234 (1962). hlat  is true 

r e  of criminal contempt is no less  true of c iv i l  contempt; where 
the plrpose of the civi l  ccntenpt is to force compliance with a 
court order, the court "must then consider the character an3 
magnitude of the harm threatened by the continued contumacy, and 
the wobable effectiveness of any suggested sanction in br ingiw 
abo& the result desired.' united States v. United Mine workers, 
330 U.S. 258, 304 (1947). 

The predecessor of this  statute was enacted t o  l i m i t  the broad 
contempt p e r  granted to  the d is t r ic t  and appellate courts by 

r- ' 1 .  . .  
the Judiciary Act of 1789, 1 Stat. 73. See v. United States, 
313 U.S. 33, 45, 50 (1941); Cammr v. Unm States, 350 U.S. 
399, 404 (1956). 

- I Jr 
. - 

. . d  

L 
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.., . .... - , .A court of the United States shall have p e r  to . 
punish by fine or imprisonment, a t  its discretion, ' 

i such contempt of its authority, and none other, as:. 

(1) Hisbehavior of any person in its presence or 
so near thereto as to obstruct the administration 
of justice; 

(2) Hisbchavior of any of its officers in their 
off icial  transactions; 

(3) Disobedience or resistence to its lawful writ, 
process, order, ~ l e ,  decree, or qnmn3.' llJ 

lihe l a s t  two subsections of this  provision are not even arguably 

w l i c a b l e  in the c i r m t a n c e s  of this  case. l2J With respect to 

Section C O l ( l ) ,  the Court of A e a l s  for the Seventh Circuit recently 
9 - 

reiterated the ' f k r  elements that must be present i n  order to  justify a 
. . 

.:! finding of contempt thereunder: 

(1) the conduct a t  issue must constitute misbehavior; 
-.! 

(2) the conduct must occur in the wurt's actual presence; . . 
(3) the misbehavior rust rise to a level of an obstruction to  

the administration of justice; ard 

(4 )  there must be an intent to obstruct. 

.. *:. 
. - . . 1 United States v. w, 461 F.2d 345, 366-367 (S.A. 7, 1972). We respect- 

. . ...* . * . . . . ' ?  i . . . .  - . ,  , .  
fully subit that-none of these elernents is present in the instant case. 

. .  
- . .  . . . .  
;- . 
. . . .  . . . . .  

. ., . ... . . . ;! . b.1 11/ m a s i s  added. 18 U.S.C. 401 applies by its terms to criminal 
..:. -) 

- 
., , . _  - _-  contempt and it has been 'tacitly assumed that 5401 opra tes  

as a limitation of the power of federal courts with respect to 
c iv i l  contempt actions.' Wright, e t  al., 'Criminal and Civil 

. . .  Contempt in Federal Court,' 17 F.R=~, 169 (1955), citing 
. . .  . R a p r  Ballrcom Co. v. s, 110F.2d 207 (C.A. 1, 1940); ..... 

. . .  f ield Co. v. Securities and Exchange Codssion,  330 U.S. 585 
. . (1947). l'hus,only actions coming within the parareters of t h i s  

, . .  Section can serve as t!!e basis for a finding of contempt-a basis 
. . .. . . which we believe to be absent in th is  case. . : .. * 

. . . . .  
..... . . 

. ' .- 12/ Section 401(2) does not apply to attorneys a w a r i n g  in a repre- 
. . . 

.; . sentative capacity, but to  officials in the employ of the Court. 
. . . . . . .  . . .  

Cmmr v. United States, 350 U.S. 399, 405 (1956); Green v. United - 
States, 356 U.S. 165, 171-172 (1958); Foley v. Connelie, 419- 

. . F. Sqp. 889, 893 (S.D. N.Y., 1976). And, since no disoSedience 
. . to  any order of the Court is involved, Section 401(3) has rn 

. &  . . . - I  . . . . .  application. 
, , I 

. . 
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Whether or not conduct a m t s  to 'misbehavior* depends upon whe- . . 

ther the d u c t  in question is 'inappropriate to the particular role 

of the actor, be he judge, juror, party, witness, m s e l  or spctator ,* 

Id. a t  366. Moreover, even i f  such misbehavior is present, it must - . , 
create an *actual obstruction in the courtroom,* In re  McConnell, 370 

U.S. 230, 236 (1962), effecting an *inmediate interruptionm of the 

ccxlrt's business, In re Michael, 326 U.S. 224, 227 (1945). h e  a r t  

in added that not just *any interruption" would justify a finding 

of con te i i ,  'for trials are by.nature adversa& and contentious, and 

few proceed without some form of interruptim.' 461 F.2d a t  369. Rather, 

the contempt power 'was designed not to 'stifle the search for truth 

through adversary proceedings [but] to preserve it by w i s h i n g  

actual, material obstruction of these proceedings.' 461 F.2d a t  369. E/ 
The corduct of the Cmission's attorneys in th i s  case does not 

satisfy any oE the cr i tera  relevant to  a finding of contempt. For the 

reasons stated supra, the corduct did not constitute misbehavior, and . , 

certainly not intentional misbehavior. The conduct did not occur in I 

or near the physical presence of the Court, g/ &r did it result in 

'13/ As the Seventh Circuit remarked, it is easier to  s tate  what conduct 
*does not r ise  to the level of an obstruction" than to affirmatively 
define it. In th i s  regard, the Court of Appeals for the Fourth 
Circuit has held that actions taken by counsel ' d e r  a mistaken 
view of the law do not constitute contempt of court," unless 
counsel pcrsevers i n  his mistaken point of view, contrary to  the 
rulings of the Court, to the p i n t  that it constitutes improper 
corduct obstructing the work of the court. Sprinkle v. e, 
111 F.2d 925, 930 (C.A. 4, 1940). We would suggest that the same 
reasoning applies to an attorney who mistakenly, but in g d  

.. faith, places before the Court material i n  support of legdl 
argurrrntation which should not have been cited-although, as  
noted, ,supra, we do not believe that the Comnission's attorneys 
acted mcorrectly in bringing the Alexander le t te r  to  the attention 
of the Court. 

b4J The phrase *so near thereto as to obstruct the administration of 
justice* indicates that the misbehavior must be 

'in the vicinity of the Court f f. It is not 
sufficient that the misbehavior charged has sme 

(footnote continued) 



any obstruction to the acbninistrationof justioe;.nor was there any 

intent &J so h t r u c t  the Carrt. He are unaware of any case in which 

a finding of contempt has been based on the contents of a pleading filed 

with a court. 
.. 

N. Hotion for Clarification 

We are hopeful that the above response has fully addressed and 

allayed the Court's concerns regardm this matter, and that the Court 

(continued] 

direct relation to the work of the court. 'Near' 
in this  context, juxtaposed to 'presence, ' suggests 
Fhysical proximity not relevancy. In fact, i f  the 
words 'so near thereto' are not read in the gecgra@- 
ical sense, they come close to being surplusage. 
There may, of course, be many types of 'misbehavior' 
vhich w i l l  'chstruct the administration of justice' 
b u t  which my not be 'in' or 'nearl'to the 'presence 
of the court.'" 

e V. United States, 313 U.S. 33, 49 (1941). Reversing a finding 
o contempt in connection with the efforts of the petitioner % 
to exert undue influence to induce the administrator of an estate 
to dismiss a s u i t ,  the Court stated: 

-The fadt that in purpose and effect h e r e  was an 
obstruction in the administration of justice did 
not bring the condemned conduct within the vicinity 
of the court in any normal meaninJ of the term. It was 
not misbehavior i n  the vicinity of the court dis- 
rupting to quiet and order or actually interrupting 
the court in the conduct of its business." 

373 U.S. a t  52. Other cases affirm that only contumacious conduct 
occurring i n  the presence of the court while the c o u r t ~ i s  in 
session may serve as the basis for a contempt citation. See, 
=, Fareie v. United States, 209 F.2d 312-(C.A. 1, 1954)hallway 
outside courtroom); United States v. Peterson, 456 F.2d L135 
iC.A. 10. 1972) (threats bv narcotics officer to criminal deferdant 

hallway ad $cent t o  co& troom irnnediately after hearirq 1; 
Froelich v. United States, 33 F.2d 660 (C.A. 8, 1929) ( let ter  -- 
to s p c i a l  assistant to  Ohio Attorney General impgning integrity 
of presiding judge); Kirk v. United States, 192 F.2d 273 (C.A. 
9, 1911) (acts occurredeveral blocks from courthouse); United 
States v. i*, 154 F.2d 705 (C.A. 3, 1946) (improper questioning 
of jurors away from courthouse); % V. Amcrican Machinery Co., 
116 F. Sum. 160 (D. Wash., 1953) (advertisemnt in national 
magazine bkc r  i b i k  hamfui effect -of excessive awards by juries) ; 
Schmidt v. United States, 124 F.2d 177 (C.A. 6, 1941) (affadavits 
filed Zn clerk's off ice). 

l i .  . . .  
I..< 



will grant the pending mtion to Vacate the Order.to Shm Cause. In  

the event that the Cwrt  dGes not grant the mtion to vacate a t  th i s  

the, however, we respectfully request that the Court provide clarification 

of its Order to Show Cause, sufficient to enable the Carmission's attorneys 

to knaw what the charges against them are and what type of contempt " 

proceedings the Court has instituted. In particular, we seek clar i f  i- 

cation with respect to the following points: 

. (1) the specific acts or omissions that form the basis of the 
contempt charged; 

(2) whether the alleged contempt is viewed by the Court as a 
charge of criminal or c iv i l  contempt; 

(3) the type of relief which the Court anticipates it may grant 
as a result  of these proceediqs; and 

(4)  the procedure by which the alleged contempt w i l l  be prose- 
cuted. 

It is essential that a person charged with contempt be given 

notice which informs him as to whether t!\e charge is one of c iv i l  or 

criminal contempt. The need for a clear designation arises from the 

requirement that fundamental fairness be afforded one c\arged with such 

an offense, and fr& the c r i t i ca l  differences irf the t r i a l  and adjudication 

of the two types of charges: 

.In a proceeding as for criminal contempt, the 
defendant-respondent m u s t  be accorded al l  the 
protections due one standing a traditional t r i a l  
of a criminal offense charged by indictment. One 
h p r t a n t  substantive requirement is that ~e 
respondent is presumed to be innocent a d  must A 

b found guilty. More than that, that finding 
requires evidence showing gui l t  beyond a reason- 
able doubt. * * * 
.In addition the distinction is h p r t a n t  in pro- 
cedural consequences such as, for example, the 
rrode and t i m  of a p a l  *." 

a C l ie t t  v. H m n d s ,  305 F.2d 565, 569-70 (C.A. 5, 1962) (citations anitted).  

II/ . Were .we unable t o  determine whether this  judgment of contempt 
was of a c iv i l  or criminal nature, we would have to  reverse on 
that  ground. No judgment of contempt that is unclear as  t o  its 
c iv i l  or criminal nature w i l l  ix allowed t o  stad.. Lewis V. 
S. S. Baune, 534 F.2d 1115, 1119 (C.A. 5, 1976). See also Skinner 
v. Whitq, 505 F.2d 685, 688 (C.A. 5, 1974). 



If the alleged contempt is criminal i n  nature, those namd in 

i the Order. to Show Cause are entitled to notice stating 't?e essential 
2 

.i facts constituting' the criminal contempt charged and describ[ingl it as 

arch.. Rule 42(b), Federal Rules of Criminal Procedure. I n  United States ex 

rel. Bowles v. Seidmm, 154 F.2d 228 (C.A. 7, 1946), the Court emphasired ' 

that principles of due process require that a show cause order i n  a con- 

tempt proceding 'contain enough to inform a defendant of the nature 

and particulars of the contempt charged.' Id. a t  230. 

Similarly, persons charged with c iv i l  contempt are entitled to 

know that the proceedings are civi l ,  and to know what specific acts 

constitute the bsis for the charge. A person .is entitled t o  due notice 

of the nature of the proceeding against him-wfiether of criminal or 

. c iv i l  contempt.' Parker v. United States, 153 P.2d 66, 6 9  (C.A. 5, 1946). 

A s  the Suprerre Court stated in Gorrpers: 

.This is not a mere matter of form, for manifestly 
every citizen, by a E r e  inspection of the 
papers in contempt proceedings ought t o  be able 
to see ul~ether it was instituted for private liti- 
gation or for piblic prosecution, whether it sol~ght 
to benefit the complainant or vindicate the court's 
authority. He should not be l e f t  in'doubt as  to 
whether relief or pmishmnt was the object in 
view.. Be is not only entitled to be informed of 
the nature of the charge against him, but t o  know 
that it is a charge and not a suit." 

221 U.S. at  446 (emfiasis aMed, citation omitted). See also Federal i 
i 
1 

Trade Comnission v. A. M a a n  h Son, 94 P.2d 802 (C.A. 7, 1938). Cntitle- 

mt to notice of the essential facts consti'tuting the alleged contern@ is 

rooted in basic principles of due process and fairness, as  evidenced by 

analogy with the right of all c iv i l  defendants i n  federal courts to  nove ,. I 
. I 

1 
See also, v. United States, 267 U.S. 517 (1925); Go-rs 
v. Bucks Stove 6 Range Co., 221 U.S. 418 (1911); United States 
V. Hawkins, 501 F.2d 1029 (C.A. 9, 1974), certiorari denied, 
419 U.S. 1079 (1974); Yates v. United States, 316 F.2d 718 (C.A. 
10, 1963); Cliett  .v. H z d s ,  -5 (C.A. 5, 1962); 
U.S. ex rel. Brown v.Lcdcrer, 140 F.Zd 136 (C.A. 7, 1944), certi-  
ora-enied, 322 U.S. 734 (1944); Skinner v. \=, 505 F.2d 685, 

(c.A. 1974). 



to obtain from the canplainant a m r e  definite statement, i f  such a stat-nt 
I 

.. i 
' i  . is necessary to enable a person to frame a response. See Rule 12(e),  Federal 

Rules of Civil  Procedure. Thus, In  a case where respondents were prwided 

I a i ly  .vaguem notice of a charge of .fraud on the court,. the Court of 

- .  .'I A p p a l s  for the Fifth Circuit noted: 'The proposition that  reasonable' 

: 1 notice is one of the indispensible elements of due process requires 

no citaticn.. Skinner w. White, supra, 505 F.2d a t  690. 
. . 

V. Motion for the w i n t m n t  of Another District Judge to  Preside 
Over the Disposition of the Court's Order to  Shw Cause 

: -.:I I n  the event that the Court does not grant the pending motion 

*;-. . I -1 to vacate a t  th i s  the, nor clarify its Order as  r q ~ e s t e d  above, we 

also respectfully request that the Court request the Chief Judge to 

. - e i n t  another d i s t r i c t  court judge to preside over.the disposition 
I 
. - *  - .  of the Order to Show Cause. We do not make this request out of any 

1 
. . I 

disrespect for this  Court; the request, rather, is predicated on the 

vieu that  the selection of another judge to preside in a contempt 

proceeding must be had i f  it is appropriate, both for the appearance 

. i of justice an3 in the interest of the soud administration of justice. 
4. i 

? Thus, the federal courts, including the Supreme Court, have indicated 

.that,  where as here, i t  is not necessary for the court to deal sumwily  

with a charge of con-, it is appropriate to appoint another judge 

to preside wer  the disposition of the charge. IlJ 

l7J -It is probably always preferable for a new judge t o  preside over 
a non-sumnary contempt proceeding, when feasible. Assignment 
of a contempt proceeding to a different judge is particularly 

.. appropriate here, t o  avoid any unseemly apparanas.  This is 
so not only for the reasons discussed in the text, but also because 
th i s  Court, after having heard a private action involving the 
defendant Haswell, and after having assumid jurisdiction of th i s  
action sua sponte, indicated in its Opinion and Order dated October 
19, 1 9 7 r t h a t  the defendant Haswell "has been gravely damaged 
by the Comnission's wroqful actions in th i s  case." We respect- 
ful ly  wish to assure th i s  Court.that th i s  action was instituted 
by the Comnission (not its a t to rn~ys)  pursuant t o  the Comnission's 
mandate to enforce -and administer the federal securities laws. 



-- i I n  Johnson v. Hiss iss ip i ,  403 U.S. 212 (1971), the Supreme Court, 

in order* a new t r i a l  on the contanpt charge before a different judge, 

1 particularly em@asized the fact that there was no need for the trial 

.I 4 court to exercise its sumnary p e r :  

'mInstant action may be necessary where the mis- 
behavior is in  the presence of the judge and is 
known to him, and where imnediate corrective steps 
a re  needed to restore order and maintain the dig- 
nity and authority of the court * * *. But ,  there 
w a s  no instant action here, a week &piring before 
renoval of the case to  the federal court was sought.' 

403 U.S. a t  214. 18/ In th is  case, the Court, .in requiring a response . within Wenty days of its order to show cause, has effectively estab- 

lished that, even-if contemptuws conduct did occur, th i s  is not a case 

in which sumnary action is required. As has been noted, it .appears 
1 .  

f corn what the Supreme Court did say [in Johnson v. Nississippi, supra] , 
that  it is roving toward :a per se rule r e q u i r h  another judge to sit 

..:.:' in every case where the contenpt citation is deferred until  af ter  trial. '  g/ .. . . . . . .. .. 

:??here the court:&ld, in a case involving a lawyer cited for contempt 
->.- '- - -, d.. 

during a t r i a l  , that 
0 

In Johnson, allegations of bias on the part of the t r i a l  judge . . povided an alternative basis for the decision zs well. 

Pennsylvania v. Mayberry, 400 U.S. 455 (1971), also i l lus t ra tes  
the direction which the Supreme Cwrt is taking in this  area. 
That case concerned a defendant who acted as  his  own counsel 
and who, during the course of the trial, mile insulting and dero- 
gatory c o m n t s  t o  the t r i a l  judge. The judge refused to  become 
ehroi led in controversy with the defendant and, following the 
entry of the jury's verdict, fourd the petitioner guilty of con teq t  - 
and sentenced him. 

Ihe Suprere Cwrt,  however, held that where personal attacks 
occur , a judge should be p r e s u d  to be disqualified, and the 
case should be decided by a different judge. Although M.?yberry 
can,.of course, be readily distirquished From the situation here, 
where no prsonal  attacks on the Court were d e ,  the case suggests 
strongly that a judge shculd not preside over the disposition 
of his  wn charges of contempt, "where the delay [due to the 
referral of the case t o  another judge] may not injure public 
or private right *.' Cmke v. United States, 267 U.S. 517, 
539 (1925). 



.althcugh the judge who s a t  in th i s  case may-not - have been constitutionally barred from si t t ing 
; because in t h i s  case Halter Kurz did not a t  any 
' ti= personally insult or attack the judge in any 

w a ~  whatsoever. the sound administration of justice 
r&ires in the light of the Mayhetry rule, h a t  
in  every case where a judqe defers consideration 
of a contempt citation until after the conclusion 
of the t r i a l  the charge m u s t  be considered and 
heard before another judge." 20/ 

This salutary rule wwld obviate what would otherwise be an anomdly, 

m y ,  that a blatantly wntumcious defendant wwld have a greater 

assurance of judicial impartiality than a person whose conduct was only 

61ightly offensive to the court or an attorney whose representation of 

h i s  c l ient  only slightly exceeded the permissible bounds of appropriate 

advocacy. The procedures afforded each should be equivalent, and the con- 

sideration of whether the trial judge was 'impartial' or "&roiled," 

whether the attacks upon him were .personal,' and whether the judge became 

an active 'corrbatant,' are essentially not relevant. I f  an uninvolved, 

and therefore unquestionably impartial, j@e decides the case, the miry 

may then be focusu3 where it should, on the corduct of the accused contern- 

nor. As the court .rwted in People v. s, supra, 192 N.W. 2d a t  603 . 
(emphasis added): 

. 'It is not in the interest of the sound adminis- 
tration of justice to encourage persons charged 
with or convicted of criminal contempt to search 
the transcript a d  atterpt t o  demnstrate 
that  the t r i a l  j@e acted out of personal ani- 
rrosity, or becam personally embroiled, or that 
h i s  objectivity can reasonably be questioned *. 
In  cases such as this, where there is no prsona l  
attack on the judge, where the question of his  
personal involverent in the controversy is doubt- 
ful ,  he should be able t o  disqualify himself with- 

.. out having t o  declare that there is a reasonable 
estion about his  objectivity, and we should be 

%le t o  d i s p s e  of these cases without having t o  
p k e  an inquiry concerning the objectivity of the 
~udgc. Nor do we think it to be in the interest 
of justice t o  allow those defendants who person- 
alized their attacks and are the m s t  abrasive 
a t r i a l  k f o r e  another judge, while denying a 

192 N.W. 3d at 602-603 (em&asis added). 



. t r ia l  before another judge to  a lawyer who has 
conducted hinself decorously and who is charged 
with having transgressed the bounds of permissible 
advocacy." 

1 As ~ointed out by Kr. Chief Justice Burger, the matter .relates 

reasons Micated supra, at  pages 12-15, provides clarification of the 

Order to Show Cause sufficient to enable the Cannission's attorneys . . , 

f l  

S : '1 to determine the npture and basis for the charges of contempt made against 

to a question of procedure' and '[should1 not reflect on [the judge'sd' 

.I them, it is respectfully requested that the Court request the Chief 

Judge of the United States District Court for the Western District of 
- . )  . 

. . <. 

. . Oklahoma to appoint another' judge to preside over the disposition of 

. ~ .  - the Order to  Show Cause. -2: .. . ' 

. . 

1 perf~rrrance.~ Pensylvania v. Hayberry, supra, 400 U.S. a t  469. 

4 ' . . .- .. . 
' .  . :... , c.. VI. - Conclusion '."'.; 

- . . =  2.  . . .  . . . -. -7 .>- ->-a- dt-is submitted that the Carmission's attorneys comnitted no 
. . 

%. . 

-. ., . 1 .  misbehavior such as would warrant a finding of cdntempt or the imposition 

Accordingly, unless the Court determines to  vacate its Order to 

. Show Cause a t  this  time, or,  failing that, unless the Court for the 

- 2  4 ? :  . . , , .  . , .  of any sanction. Accordingly, it respectfully requested that the Court's 
. . 

' . :  .Order to Show Cause dated October 5, 1977, be vacated. 
I - I 

I n  the event that the Court determines not to vacate the Order - . ' . --. 
, . .i" 

, ... to Show Cause, it is respectfully requested that the Court su~p ly  clari- . . .  
.,.-. : ,  ! :.. 

: * a =  
, % - ? .  

fication of its order, in respect to the matters s e t  forth above a t  pages 
.. . . . .  . .. - .-,I! ..I 

, . :.... 
. . 

- 2.- . - . . - -  . .  . - 12-15, sufficient to enable the Cornnission's attorneys to  answer the 
, .. . .. . .,- 
j .+.' 

' - .. . ., .. - 
. . !  . . :;>.I , cfiarges. 

, . . -- . Pinally,-should the Court determine neither to  vacate its Order 
- 

. t o  Show Cause nor to clarify that Order it is further requested that 
1 

. . 



- .  i' 
... - 19 - 
. 1 . . - - . - . . . . -. - . . - - - . - - - - - - - - . . . - . 

0 .  

1.. . . I the Court request the Chief Judge of the Court tomappoint another judge 
. .. . 

Dated: October 25, 1977 

to amsider vhat disposition of the Order to Show Cause should be made. 

Respectfully subnitted , 
i 

. .  / 

I 
. . . 

. . 
. . 

6 

. .. 

- 
J a ,  
JAMES A. SCHmPP 
Assistant General Counsel 

' 4 
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: Attorney 
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Securities and Exchange C m i s s i o n  
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OFFICE OF THE 
GENERAL COUNSEL 

13 ,?,,:,!! bdl*L-= SECURITIES AND EXCHANGE COMA~~SSION -7[ 
WASH IEIGTON, D.C. 20549 ,I p 1 d 6 ) ; 2  

October 25, 1977 1 
2 

Rex B. Hawks, Esquire 
Clerk, United States Dis t r ic t  C ~ u r t  

for the Western Dis t r ic t  of Oklahoma J 

United States Courthouse, Room 3210 
Oklahoma City, Oklahoma 73102 b' ."',))' 

1 
Re: Securit ies and Exchange Commission v. -- Haswell No. 77-0408-8 

Dear Mr. Hawks: (/.-/̂  
Enclosed for  f i l i n g  with th i s  Court i n  the above-captioned action 

are an original and one copy of the Motions of the Securit ies and Exchange 

Com~ission to: (1) Vacate the Court's Order t o  Show Cause, dated October 

5, 1577; ( 2 )  Clarify the Court's Order t o  Sho-i Cause; and (3) Request 

the Assignment of Another Distr ic t  Judge to  Preside Over the Disposition 

of the Court's Order t o  Show Cause; and the Respxse of the Comnission 

t o  the Court's Order t o  Show Cause and Mmrandurn in  support of the Xotions 

f i led  herewith. 

Sincerely, 

Theodore S. Bloch 
Attorney 

Enclosures 

cc: Thomas J. Kensn, Esquire 
RoSert C. Bailey, Esquire 



IN 'ME UNITED STA'i'ES.DISTRICT COUHT 
FOR ?HE WESTERN DISTRICT OF OKW1OMA 

SECURITIES AND EXC- CDMMISSIM, 

P la in t i f f ,  
. . 

v. No. 77-0408-B 

ANDREW J. HASWELL, JR., 

. ~ e f e r h a n t .  . 

MYl'ION TO VACATE T I E  CUXT'S ORDER TO 
SHCW CAUSE EKTERED OC?DEER 5, 1977 

The Securit ies and Exchange Conmission and each of the f ive  Com- 

mission attorneys named in  t h i s  Court's Order t o  Show Cause entered October 

5, 1977, individually and separately, respectfully move t h i s  Court t o  

vacate its Order t o  Show Cause why each of the named attorneys should 

not be held in contempt of court. 

In support of t h i s  motion, the Court is respectfully referred 

t o  the Reswnse t o  the Order t o  Show Cause, f i l e d  herewith. 

Respectfully suhnitted, 

Assistant General ~ o u n s e l '  
. . 

Attorney 

Securit ies and Exchange Comnission 
Washington, D.C. 20549 
Telephone (202) 376-7158 

Dated: October. 25, 1977 



IN 'IHE UNITED SATES DISTRICT CUlKT 

. j EOR THE WESTERN DISTRICT OF OKLAHOMA .. . ,. . 

, : ... . I 

. . 

SECURITIES AND EXCHANGE CJkPlISSICN, 

Plaintiff,  

No. 77-0408-B 

ANDREW J. BASWELL, JR., 

Defendant. 

MXION rOR (1) CTAFUFICATION OF 'IHE COUTrr'S ORDER TD SHOW 
CAUSE, ESEFED WIOBER 5, 1977, AND (2)  THE APPOIIiTMENl. - 
OF AWlTER DISTRICT JUDSE TD PRESIDE OVER THE DISR3SI- 

TION OF THE CUJRl"S ORDER TD SHOW CAUSE WHY CERTAIN O;X3- 

In the event that the motion of the Securities and Exchange Cow 

mission, and each of the five C d s s i o n  attorneys named in the Court's 

Order to  Show Cause dated October 5, 1977, to vacate the Order t o  Show 

Cause, filed with the Court this day, is not granted, the Securities 

an3 Exchange Comnission, and each of the five Comission attorneys named 

in the Court's Order to Show Cause, individually an3 separately, respect- 

' f u l l y  mve the Court for clarification of the Cotrt's Order to  Show 

I ': Cause why each of the namd attorneys should not be held in contempt 
1 .. 

. . ' .  
. . , .. .- . . , -- 7 . . -  ' of court. Further,should the Court determine neither to vacate its 

. . 
.. . 

I 
Or6er to Show Cause nor to clarify that Order, it is further requested 

! . . . .- that the Court request the Chief Judge of this  Court to  appoint another 

judge to preside wer  the disposition of this  Court's Order to  Show 
. - 

Cause why each of the named attorneys should not be held in contempt 

i :- ..,;I 
; .: ?: . . , : -. . , a  In support of the mtion for clarification, the Court is respect- 

. 

;.-- * 
, "7 fully referred to pages 12 through 15 of the Response to the Order to 
t .  . l 
1 !  
: : ' 1  Show Cause; in support of the Motion for the appointment of another d is t r ic t  
:r I 



judge, the Court is respectfully referred to  pages 15 through 18 of 

the Response to the Order to Show Cause. 

Xespectfully submitted, 

/ 
J, t d . S L L  

JAMES H. SCHEOPP 
/7M, 

Assistant General Counsel 

Attorney 

Securities and Exchange Comnission 
Washington, D.C. 20549 
Telephone (202) 376-7158 

Dated: October 25, 1977 



Y 

.- . 
- I N  'ME UNITED STATES DISTRICT CUJFU? 

FOR TIIE WEsTFmI D I r n C T  OF OKLAIlOMA 

! SEXRITIES AM) EXCHANGE (XWbfISSION, 

j 
1 Plaintiff,  

I ANDREW J. HASWELC, JR., 

No. 77-0408-B 

Def eridant. 
. . . . 

RESmSE TO 'IHE ORDER ?O SHUq CAUSE, DATFD CCXXER 5, 1977, - 
AND MEMORAMXIM I N  SUPEOF3 OF THE CDMMISSION'S MOTIONS TO: 

- .  (1) V m T E  !EiE ClXFCT'S ORDER TD SHCW CAUSE; (2)  W F Y  
TRE CCUFT'S ORDER TO SHCCJ CAUSE; AND (3) REQUEST TFE 

i 
6 ASSIGNkIENT OF ANOTHER DISTRICT JUDGE TO PRESIDE OVER 

" : . .  - 
lWE DISFOSITION OF TIIE CCURl?'S ORDER TO SHCW CAUSE 

: 1 
I. Preliminary Staterrent 

1 

. , , -1 The Llndersigned attorneys respectfully suhit this respanse to 

' -  
# .I this Court's Order t o  Show Cause, entered on October 5, 1977, directing 

the five Securities and Exchange Cmission (the 'Comnission") attorneys . 1 
, . I 
! - .: who have represented the g o v e r m t  in the prosecution of this  c iv i l  
j . i  

injunctive action to show cause why they should .not be held in contempt 

; ; 
of this Court as a result of aspect of their representation on 

: ' I  . .. . behalf of the plaintiff i n  th i s  action. L/ 
A t  the outset, we wish to assure the Court that no corduct by 

Cuunission counsel was intended to be contemptuous, disrespectful, or 

. . ,. otherwise out of order. The Comnission and its staff take seriously 
i - . .  . 

!.: ,:I their responsibilities to administer and enforce the federal securities 

/.;!l-..ji laws properly and fairly, and respectfully s u h i t  that, a t  a l l  times, 

- j 
I .  - 

y This response is suhnitted by attorneys in the Comnission's Office 
of the General Counsel, in Washington, D.C. 'Ihat Office represents 
mmkrs of the Comnission and its staff in proceedings such as  the 
instant case in which such prsons are asked to  account for actions 
taken in the scope of their official duties. This response is 

' intended as an individual and separate answer to the Order to 
Show Cause by each of the five respondents. 



the Conmission attorneys assigned to th is  action intended to, and believe 

they did, ccnnprt with the highest ethical responsibilities of the bar 

and with a fu l l  appreciation of the dignity of this  Court. The five 

attorneys named in the Court's Order to Show Cause collectively have 

m s s e d  41 years of experience in assisting the Securities and Exchange 

Cunnission ts administer the federal securities laws, and in li t igating 

government lawsuits before the federal courts of this  Conntry. 

For the reasons we s e t  forth in detail  below, we respectfully 

urge th i s  Court t o  vacate its Order to  Show Cause entered on October 

5, 1977. 

11. Background 

Trial in this  action was  held on September 8 ard 9, 1977. The 

Conmission filed its Proposed Findings of Fact, Conclusions of Law and 

Supporting Brief (hereinafter referred to as the "Proposed Findingsn) 

on ~eptember 23, 1977. On October 3, 1977, the defendant tiaswell filed 

his reply, along with a Motion to Strike pages 37 through 43 of the 

Coninission's Proposed Findings. z/ On October 5; 1977, this  Court entered 

an Order directing the attorneys representing the Camnission in this  

. action to answer defendant Raswell's Motion to Strike, "with rega~d 

to the plaint i ff ' s  statements and allegations therein and as to why 

the Alexander let ter  w a s  so attached." Without any discussion or explana- 

. . tion, and apparently sua sponte, the cburtfs  Order further directed 

. . the C d s s i o n ' s  attorneys "to show cause why the Court shculd not c i t e  
. - 
I .-. 
I . .  _ each of them for contempt of court." 
I -. 

I:: On October 12, 1977, argurrent was held before the Court on the 

question of whether the defendant Raswell should be enjoined from further 
? .: . . 

2/ Raswell alleged that this p r t i o n  of the Comnission's Propsed 
Findings was based on a discussion of a le t te r ,  from Donald C. 
Alexander, former Comnissioner of the Internal Revenue Service, 
to Roderick M. H i l l s ,  former Chairman of the Comnission (herein- 
after referred to as the "Alexander let ter") ,  which was attached 
to the Comnission's suhission. 
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violating the federal securities laws. 3J On October 20, 1977, the 

Court entered judgment in favor of the defendant H a s w e l l .  

111. The Court Should Vacate Its Order ' to Show Cause Dated October 5, 
1977 - 
A. The Comnission's Attorneys   id Not Act Improperly in Attach- 

ing the Alexarder Letter to the Comnission's Proposed Findings. 
That Letter, as  the.Defendant Haswell was Aware, was Intended 
as Legal Argument an3 Not as  Evidence. 

I '  

A t  the outset, we respectfully point out to  the Court that we 

are uncertain as to what conduct on the part of the Cmission 's  .attorneys 

forms the basis for the Court's Order to  Show Cause. As discussed i n  m r e  

detail  below, we are unaware of any conduct by the Comnission's attorneys 

that was comnitted before this  Court that forms the basis for the Court's 

Order to Show Cause, ard, the Comnission's attorneys have endeavored 

to conduct themselves in accordance with established rules of conduct. 

While it is apparent that, in sone fashion, Comnission counsel may have 

upset the Court, we are unaware of what conduct may have been viewed as 

@roper by the Court, and wish to  assure the Court that, to  the extent 

such conduct occurred, it was unintentional ard not meant t o  offend, 

or otherwise trouble the Court. Moreover, we are also unsure whether 

. this  Court, in issuing its Order to Show Cause, intended to invoke the 

possible exercise of its criminal or c iv i l  contempt p e r .  Because 

we believe that this  Court w i l l  agree that there is gccd reason to vacate 

its Order to Show Cause, whatever the briginal basis for the entry of 

that Order, we &dress the merits of the Court's Order in this  rnermrardum. 

I n  view of our uncertainty respecting the specific conduct that prcmpted 

1/ Prior t o  oral argument, the Court denied the Comnission's mtion . 

to defer consideration of the merits of the Comnission's action 
until after the resolution of the issues raised by the Order to  Show 
Cause, but granted the Comnission's request for permission to  
raise and discuss the Alexander let ter  without the Court's con- 
sidering this  conduct to be in contempt of court or in any way 
contrary t o  the intendment of the Court's October 5, 1977, Order 
to Show Cause. 



. a .  

the Court's Order t o  Show Cause as well as our uncertainty respecting 

i the nature of the contempt thought t o  have occurred, in  th i s  merrorandum 
. . 

proceed on the assumption that the Court's concerns were identical 
t 

/ .j 

1 to the considerations cited by the'defendant H a s w e l l  in  his Notion to  
. - 

3 Strike pages 37 thrmgh 43 of the Comnission's brief i n  support of its 

. I .Proposed Findings. 4J The gro;rds urged by the defendant H a s w e l l  in  

. .I ' ' 
support of that mtion are: 

(1) although the Alexander le t te r  "was in  existence p r i 0 r . t ~  
and a t  the time of t r i a l  * * * [ i ] t  was not designated * * * 
on the list of docurrents furnished t o  the defendant's coun- 
s e l  a t  the pre-trialn (Motion t o  Strike, p. 1); 

(2) the le t ter  "has never been identified and its materiality 
or relevancy has never been establishedn (9; 

(3)  the le t te r  is "hearsay" (=); 

(4) although the defendant specifically inquired of counsel for 
the Cmission whether the Cmission would offer expert 
testimny on the question of whether certain municipal bonds, 
certified by the defendant Haswell as tax-exempt, were in fact  
tax-exempt, he was told that no such expert testimny would 
be offered (id. a t  2); 

I 

1 (5) "the statements made in the [Commission's] Brief allude t o  
matters clearly outside the record & [are] not supported 

j by admitted or admissible evidence * * *" (id. a t  3);  and, 
finally, 

. ,  

(6) the C d s s i o n ' s  attorneys "may be in violation" of Canon 
7-106(c)(l) of the Code of Professional Responsibility, which 
provides: 

-. 
1 

t .  , 
"(c) In appearing in his  professional capacity before 
a tribunal, a lawyer shall  not: 

I -: 
. .. 

(1) State or allude to any matter that he has no 
t :z 

reasonable basis t o  believe is relevant or that 
, . ,  
; - .- w i l l  not be supported by ab i s s ib l e  evidence." (=I 
, . i . :  - 
+ - 

For the'reasons s e t  forth infra, pp. 12-15, i f  our assun@ions 
are incorrect, arid we have failed in any way to address fully and 
satisfactorily t o  the Court the issues raised by the Order t o  
Show Cause, we respectfully mve this  Honorable Court for clari- 

. f ication of the Order to  Show Cause sufficient to  inform the five 
Comnission attorneys who were the subject of the Court's Order 
to Show Cause of the specific basis for the charge of contempt, 
arid the type of proceeding in which they are involved. Of course, 
we would welcome the opportunity t o  submit  a further respnse. 



Each of the points raised by the defendant Haswell in support 
. . <  

of his Motion to  Strike thus assums that the Carmission's attorneys 

were attempting to  make improper evidentiaq use of the Alexander letter.  

As the Cmission clearly stated i n  its Proposed Findings, however, 

1 this  let ter  was not in evidence and it was not intended that it be placed 

in evidence; it was, rather, offered to the Court for its consideration, 
i . .  

I ;  in connection w i t h  the legal argument advanced by the C-ission, "as 
r 

i an expression of the position taken by the Ccmmissioner of Internal 

i 1 Revenue on matters discussed in the letter." 5J Although the defendant 

. . 
Baswell further implied by h is  Motion to  Strike that he had been denied 

: : 
'' x . . .._ . 

access to the Alexander let ter  (see 11 of the defendant's Motion to - i. 
.. ! Strike), that government counsel had somehow deceived him (id., 841, 

1 : 

.1 
or that government counsel had violated their ethical or professional 

. , ' 1  
.- : responsibilities in some manner (id., 961, these contentions are without 

-. - 
. merit. As 

. . 

.-. . - 
.-,===--:..: ..-. 2 - 

Mr. Baswell himself admits, 

'the.: letter has been a focal point in this  case 
:-ever-since its existence was f i r s t  made known 

to  defendant as an exhibit to and source of 
extensive argument in the SEC's mrandum in 
support of its mtion for preliminary injunction. 
l 

. :  
. . I 

soug!!t, copied and researched by ~aswhl . "  2/ 
. 

The defendant has thus had actual possession of the let ter  since May 3, 
' 

1977, the date when the kmnission's complaint and motion for preliminary 

i .: .I injunction against him were f i r s t  filed. Moreover, the Comnission's attorneys 

have not in any way attempted to mislead defense counsel. When questioned 

whether the Cmission would offer expert testimny or other evidence 

- _  'to support the SEC's contention that the defendant's opinions were 
I - 

false and fraudulent,' Comnission counsel correctly "stated that no 
r . 
I - 
a -. such evidence would be offered * * *.' Ard no such evidence was offered. 
I 

1/ Proposed Firdings a t  p. 37 n.2. 

i .- 
1 ! 

HotiontoStr ike,p.  2(emphasisadded). 
1 

! 
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1 j 
. . I 

: _ -  . - The Comnission did not attempt to place the Alexander letter . 

I in evidence because it is not evidence. Rather, it is an infonnal expres- 

sion of opinion by Mr. Alexander as to how the Internal Revenue Service 

would construe a certain section of the Internal Revenue Code which is 

in issue in this case. Federal courts properly may afford consideration 

! to an informal expression of opinion on a legal question involvirq inter- 
I .  

pretations of a statute'by the agency charged with administering and 

interpreting the statute in question; mreover, when counsel is aware 

of such interpretations, it is consistent with his responsibility to 

the courts to call such expressions of views, in whatever form, to the 
' L. i  
, . court's attention. Indeed, the practice has been considered and endorsed 

. . : .  by the Supreme Court. For instance, in Rosado v. IJyfian, 397 U.S. 397, 
. . )  

406-407 (1970), the controversy involved the mpatibility of a provision 
. 7  

. 1  . - 
- .  of state law with the Social Security Act, administered by the Department . I 

# . - .I  of Health, Education and Welfare. The petitioners argued that neither 

the doctrine of exhaustion of administrative remedies nor the doctrine 

of primary jurisdiction should apply, under the facts of that case, 

to deprive the federal district court of jurisdl'ction. m e  Court agreed 

and stated: 

-That these fonnal doctrines of administrative law 
do not preclude federal jurisdiction does not man, 
however, that a federal court must depr ive itself 
of the benefit of the expertise of the federal agency 
that is primarilv concerned with these problems. 
Whenever-possible the district courts should obtain 

,m t the views of HEN in those cases where it has not S 

The Supreme Cdurt also referred, in Rnsado, to its opinion in South- 

western Sugar and Molasses Co., I= v. River Terminals C o a t  360 U.S. 
. 

4L1, 420 (1959), in which it stated that, sirply because an issue was 

r 1 i .  i -one appropriate ultimately for judicial rather than administrative 

.- 1 I resolution, * * * does not mean that the courts must therefore deny them 
? ! 



selves the enlightenment which may be had from 2 consideration of the 

relevant * * facts which the a i n i s t r a t i v e  agency charged with the 

regulation of the transaction is peculiarly well equipped to  mar- 

shall and in i t ia l ly  to  evaluate." .397 U.S. a t  407 n.9. 7J 

Moreover, federal d i s t r ic t  courts have often requested counsel 

to make inquiries of appropriate federal agencies when the interpretation 

of canplex and specialized laws and regulations were a t  issue. The Secur- . 

i t i e s  and Exchange Cmission i tself  is frequently asked to express 

its views on a question respecting an interpretation of the federal 

securities laws, and provides such views in the form of le t ters ,  rnemranda 

and legal briefs. In Pargas, Inc. v. Errpire Gas Carp., 423 F. Supp. 

199, 239 (D. Md., 1976), affirmd, 546 F.2d 25 (C.A. 4, 1976), the 

court indicated that, " [ i ln  accordance with the procedure proposed by 

Mr. Justice Harlan in Rosado, t h i s  court suggested to counsel 

that inquiries * be made to  the Securities and Exchange Comnission 

and to the Federal Reserve Board." In that case, the Cmission 's  General 

Counsel apprised the d is t r ic t  court of the agency's views on the inter- 
* 

pretive questions raised. 

Similarly, counsel often, and properly, take the initiative to 

'request such expressions of views, and to bring them to the attenbion 

of the court i f  relevant to the issues raised in an action. Not infre- 

quently, counsel for private li t igants have offered informdl expressions 

of opinion by agency umbers or staff when appropriate to resolve diff icul t  

questions of statutory and regulatory interpretation. el e.g,, 
Drasner v. Thornon McKinnon Securities, I=, [Current] CCH Fed. Sec. 

L. Rep. 996,08O'(June 6, 1977) a t  91,885 n.3, where the plaint i ffs  

2/ See also, Far East Conference v. United States, 342 U.S. 570, 
574-575 (1952). 

These opinions can be in many different forms, including but 
not limited to le t te rs  to private persons, speeches, plblished 
articles,  or even comnents reported in news stories. 
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presented t o  the court, attached t o  their legal brief, two le t te rs  

authored by wmbers of the staff of the Federal Reserve Board, respond- 

ing t o  private requests for interpretations of the law relating t o  margin 

requirements. One of these staff l e t te rs  stated, " I t  should be recognized 

that  the [statements in th i s  le t ter]  * are not representative of 

any official or unofficial position of the Board of Governors.' Although 

the d i s t r ic t  court in Drasner accorded these staff l e t t&s  l i t t l e  weight, 

pointing out that 'these le t te rs  were not addressed to the defendant 

herein, and thus [he] cannot be charged with knowledge of [their] contents 

*,' it is nevertheless clear that the murt  did evaluate the le t ters ,  

and did not consider it improper that the plaint i f fs  had brought them to 

the court's attention. 

These expressions of agency opinion are offered to  a court not 

for evidentiary purposes, and not t o  establish what the relevant facts 

of the case are, but as legal argmntation, for the p u p s e  of 'pro- 

ducing a persuasion * * * on the part of the tribunal, as t o  the truth 

of a proposition * of law *." E J .  Wigmre, Anglo-Zmrican 

System of Evidence, S1 (3 ed. 19401, p. 3. The? are, therefore, not 

evidence and, we respectfully subnit, the actions of the Cmission 's  

a t torneys in bringing the Alexander le t te r  t o  th i s  Court's attention 

by attaching it to the Proposed Findings should not in any way be deemed 

to have bee? improper. 

B. Even Assuming that It was 1ncorrkt  t o  Attach the Alexander 
Letter t o  the Proposed Findings, the Actions of the Comnission's 
Attorneys Should Not be D e e d  to Have Been i n  Contempt of 
the Court. The Cmission 's  Attorneys Acted Throughout i n  
Good Faith and in a Fully Disclosed Manner. Moreover, the 
Defendant Haswell was Aware of the Intended Use t o  Which the 
Alexander Letter Would be Put. 

Even i f  the Court should deem the actions of the Comnission's 

attorneys in attaching the Alexander le t te r  to the Cmission 's  Proposed 

Findings to have been in error, their actions should in no way be construed 

; . i  as being in contempt of the Court. As indicated, supra, there were ccarr + .  

r i  
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I 

. - pelling reasons to believe that the use made of the Alexander le t te r  w a s  

entirely proper. An3, the defendant Haswell has not been prejudiced 
i ! 
r 3 by the use of the Alexander le t te r  in any way; as we have seen, he has 

i ' '1 
known of the existence of the le t ter  since May 3, 1977, and thus has 

had ample opportunity t o  challenge its authenticity or raise any other 

objection he may have had to ie use in th i s  action. Moreover, i f  the 

'1 - use made of the Alexander le t te r  w a s  in any way impropec, the Court 

may simply disregard it. Accordingly, the Court, in response to the 

i 1 defendant's Motion to Strike, was capable of providing him with any 
, .. 

relief to which he may have been entitled, and we respectfully submit  
. . 

that there is no need to resort to use of the Court's powers of contempt. :/ 

In  any event, the actions of the Comnission's attorneys should 
. 

not reasonably be const,med as  an affront to th i s  Court such as  would 
i :'I 

. ; ,  ..j . .. warrant the exercise of the Court's powers of contempt. In th i s  regard, 
I , .1 

18 U.S.C. 401 defines the nature and scope of the contempt power of 

the federal courts. g/ It states: 

. A s  noted by Mr. Justice Brennan, in the q e a  of contempt, 

"sanctions should be used sparingly and only 
where coercive devices less harsh in their effect 
wculd be unavailing. In  other words, there is a 
duty on the part of the federal d i s t r i c t  judges 
not to exercise the criminal contempt power with- 
out f i r s t  having considered the feasibili ty of the 
alternatives a t  hand." 

Brown v. United States, 356 U S .  148, 163 (1957) (dissenting 
w o n ) .  See also, Anderson v. e, 6 Wheat. 204, 231 (1821) 
(the contempt power is limited to the "least possible power ade- 
quate t o  the end proposedn); In re Michael, 326 U.S. 224, 227 
(1945); In re McConnell, 370 U.S. 230, 234 (1962). What is true 
of criminal contempt is no less  true of c iv i l  contempt; where 
the purpose of the c iv i l  contempt is to force compliance with a 
court order, the court "must then consider the character and 
magnitude of the harm threatened by the continued contumcy, and 
the probable effectiveness of any suggested sanction in bringing 
about the result  desired." United States v. United Mine Workers, 
330 U.S. 25B, 304 (1947). 

j I The predecessor of this  statute was enacted t o  l i m i t  the broad 
contempt power granted to  the d i s t r ic t  and appellate courts by 

L the Judiciary Act of 1789, 1 Stat. 73. See % v. United States, r '- ! 313 u.s. 33, 45, 50 (1941); C a r  V. unm States, 350 u.s. 
! 399, 404 (1956). 
: - 4  

t 



.A court of the United Sta tes  sha l l  have power t o  
w i s h  by f ine  or imprisonment, a t  its discretion,  
wch  contempt of its authority, and none other, as: 

(1)  Misbehavior of any person i n  its presence or  
so near thereto a s  to  obstruct the administration 
of just ice;  

(2 )  Misbehavior of any o f  its of f i ce r s  in thei r  
o f f i c i a l  transactions; 

( 3 )  Disobedience'or resistence t o  its lawful wri t ,  
process, order, rule,  decree, o r  c o d . . " .  G/ 

The l a s t  two subsections of t h i s  provision a re  not even arguably 

applicable i n  the  circumstances of t h i s  case. E/ With respect 

Section 401(1), the Court of Apeals for the Seventh Circuit  recently 

rei terated the  four elements tha t  must be present in order t o  jus t i fy  a 

finding of contempt thereunder: 

(1) the conduct a t  issue must consti tute misbehavior; 
. . 7 - 1 (2 )  the  conduct must occur i n  the court's actual  presence; 

( 3 )  the misbehavior must r i s e  t o  a level  of an obstruction t o  
the  administration of just ice;  ard 

; i 
-1 (4 )  there must be an intent  to obstruct. 

: I United Sta tes  v. e, 461 F.2d 345, 366-367 ($.A. 7, 1972). We respect- 

f u l l y  subnit t h a t  none of these e l emnts  is present in the ins tant  case. 

1 -  -. . ,.. ;:q 11/ Section 401(2) does not apply t o  attorneys a~pea r ing  in  a repre- 
senta t ive  capacity, but t o  o f f i c i a l s  in  the employ of the  Court. 
C a m r  v. United Sta tes ,  350 U.S. 399, 405 (1956); Green v. United 

, .. States ,  356 U.S. 165, 171-172 (1958); Foley v. Connelie, 419 
. . F. Supp. 889, 893 (S.D. N.Y., 1976). Ard, since no disobedience 

! ' j t o  any order of the Court is involved, Section 401(3) has no 
G . .  i application. 
i ; 1 .  
1 -1 
r j -  
I - ;  
, . I  

f r  
4 

I 
i .  

! ..' 
' a - !  m a s i s  added. 18 U.S.C. 401 applies by its terms t o  criminal 
: - I  contempt and it has been " t ac i t ly  assumed tha t  5401 operates 

.- as a l imitat ion of the power of federal courts with respect t o  
c i v i l  contempt actions." Wright, e t  a l . ,  "Criminal and Civi l  

i--. ! 
! . : . -= 

Contempt in  Federal Court," 17.F.R.D. 167, 169 (1955), c i t i ng  
Raymr Ballroom Coy v. Buck, l l 0  F.2d 207 (C.A. 1, 1940); Pen- 
f i e l d  Co. v. Secur i t ies  and Ex~angeConanission, 330 U.S. 585 

i - .  
! :- , -  - . - 

(1947). Thus, only actlons coming wlthin the parameters of t h i s  
Section can serve a s  the basis for a finding of contempt-a basis 
which we believe t o  be absent i n  t h i s  case. 



Whether or not conduct m u n t s  t o  "misbehavior" depends upon whe- 

ther the conduct in question is "inappropriate t o  the particular role 

of the actor, be he judge, juror, party, witness, counsel or spectator," 

Id. a t  366. Moreover, even i f  such misbehavior is present, it must - 
create an "actual obstruction in the courtroom," In re McConnell, 370 

U.S. 230, 236 (1962), effecting an "irrsnediate interruption" of the 

court's business, In re  Michael, 326 U.S. 224, 227 (1945). The court 

i n  Scale added that not just .any interruption" would justify a finding 

of contempt, "for t r i a l s  are by nature adversary and contentious, and 

few proceed without some form of interruption." 461 F.2d a t  369. Rather, 

the contempt power was designed not t o  "s t i f le  the search for truth 

through adversary proceedings [but] to preserve it by p i s h i n g  

actual, material obstruction of these proceedings." 461 F.2d a t  369. E/ 
The conduct oE the Comnission's attorneys in th i s  case does not 

satisfy any Q£ the cr i tera  relevant t o  a finding oE contempt. For the 

reasons stated supra, the conduct did not constitute misbehavior, and 

certainly not intentional misbehavior. The conduct did not occur in 

or near the physical presence of the Court, g/ nbr did it result  in 

'13/ As the Seventh Circuit remarked, it is easier t o  s ta te  what. conduct 
"does not r i se  to the level of an obstruction" than t o  affirmatively 
define it. In th i s  regard, the Court of Appeals for the Fourth 
Circuit has held that actions taken by counsel "under a mistaken 
view of the law do not constitute contempt of court," unless 
counsel persevers in his  mistaken p i n t  of view, contrary to the - 

rulings of the Court, t o  the p i n t  that it constitutes improper 
conduct obstructing the work of the court. Sprinkle v. Davis, 
111 F.2d 925, 930 (C.A. 4, 1940). We would suggest that the same 
reasoning applies to an attorney who mistakenly, but in good 
fai th ,  places before the Court material in supp r t  of legal 
argmntat ion which should not have been cited-although, as 
noted, supra, we do not believe that the Comission's attorneys 
acted incorrectly in bringing the Alexander le t te r  t o  the attention 
of the Court. 

The *rase "so near thereto as to obstruct the administration of 
. justice" indicates that the misbehavior must be 

"in the vicinity oE the Court f f f. It is not' 
sufficient that the misbehavior charged has saw 

(footnote continued ) 
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, , 
any obstruction to the administration of justice; nor was there any 

intent to so obstruct the Court. We are unaware of any case in which 

a f i n d i g  of contempt has been based on the contents of a pleading filed 

with a court. 

IV. Motion for Clarification 

We are hopeful that the a v e  response has fully,addressed and 

1 1  allayed the Court's concerns regarding th is  matter, and that the Court 

(continued) 

direct relation to the work of the court. 'Near' 
in  this  context, juxtaposed to 'presence, ' suggests 
physical proximity not relevancy. In fact,  i f  the 
words 'so near thereto' are not read in the geograph- 
i d  sense, they come close to being surplusage. 
There may, of course, be many types of 'misbehavior' 
which w i l l  'obstruct the administration of justice' 
but which may not be 'in' or 'near' ' t o  the 'presence 
of the court.'" 

% v. United States, 313 U.S. 33, 49 (1941). Reversing a finding 
of; contempt in connection with the efforts of the petitioner 
to exert undue influence to induce the administrator of an estate 
to  dismiss a suit ,  the Court stated: 

.The fact that in plrpose and effect b e r e  was an 
obstruction i n  the adninistration of justice did 
not bring the condmed conduct within the vicinity 
of the court in any n o n d  meaning of the term. It was 
not misbehavior in the vicinity of the court dis- 
rupting to quiet and order or actually interrupting 
the a r t  in the conduct of its business." 

373 U.S. a t  52. Other cases affirm that only contumacious corduct 
occurring in the presence of the. court while the court is in 
session may serve as  the basis for a contempt citation. See, 
e-g., Farese v. United States, 209 F.2d 312 (C.A. 1, 1954) (hallway 
outside courtroom); United States v. Peterson, 456 F.2d 1135 
(C.A. 10, 1972) (threats by narcotics officer to  criminal defendant 
in hallway adjacent to courtroom i d i a t e l y  after hearing); 
Froelich v. United States, 33 F.2d 660 (C.A. 8, 1929) ( let ter  
to special assistant to Ohio Attorney General imygning integrity 
of presiding judge); Kirk v. United States, 192 F.2d 273 (C.A. 
9, 1911) (acts occurredeveral blocks from courthouse) ; United 
States v. W e ,  154 F.2d 705 (C.A. 3, 1946) (improper questioning 
of jurors away from courthouse); M~J v. W r i c a n  Machinery CO., 
116 F. Supp. 160 (D. Wash., 1953) (advertisement in national 
magazine describing harmful effect of excessive awards by juries); 
Schmidt v. United States, 124 F.2d 177 (C.A. 6, 1941) (affadavits 
filed h clerk's office). 



w i l l  grant the pending notion to Vacate the Order to Show Cause. I n  

the event that the Cwrt does not grant the notion to vacate a t  th i s  

t h ,  however, we respectfully request that the Court provide clarification 

of its Order to Show Cause, sufficient to  enable the Cmission 's  attorneys 

to know what the charges against them are and what type of contempt 

proceedings the Court has instituted. In particular, we s e e k  c lar if i -  

cation with respect t o  the following points: 

(1) the specific acts or omissions that form the basis of the 
contempt charged; 

(2) whether the alleged contempt is viewed by the Court as a 
charge of criminal or civi l  contempt; 

(3) the type of relief which the Court anticipates it may grant 
as a result of these proceedirqs; and 

(4) the procedure by which the alleged contempt w i l l  be prose- 
cuted. 

It is essential that a person charged with contempt be given 

notice which informs him as to whether the charge is one of c iv i l  or 

criminal contempt. The need for a clear designation arises from the 

requirement that fundamental fairness be afforded one charged with such 

an offense, and from the c r i t ica l  differences i rf the t r i a l  and adjudication 

of the two types of charges: 

.In a proceeding as for criminal contempt, the 
defendant-respondent must be accorded a l l  the 
protections due one standing a traditional trial 
of a criminal offense charged by indictment. One 
important substantive requirement is that the 
respondent is presumed to  be innocent and must 
be found guilty. More than that, that finding 
requires evidence showing gui l t  beyond a reason- 
able doubt. * * * 
.In addition the distinction is h p r t a n t  in pro- 
cedural consequences such as, for example, the 
m3de and time of appeal *." 

Cliet t  v. E m n d s ,  305 F.2d 565, 569-70 (C.A. 5, 1962) (citations omitted). g/ 

Were we unable t o  determine whether th i s  judgment of contempt 
was of a civi l  or criminal nature, we wwld have to reverse on 
that ground. No judgment of contempt that is unclear as to  its 
civ i l  or criminal' nature w i l l  be allowed to stand." Lewis v. 
S. S. Baune, 534 F.2d 1115, 1119 (C.A. 5, 1976). see= Skinner 
v. e, 505 F.2d 685, 688 (C.A. 5, 1974). 



I f  the alleged contempt is criminal in nature, those named in 

the  Order to Show Cause are en t i t l ed  to notice s ta t ing  'the essent ia l  

f ac t s  consti tuting the criminal contempt charged and describIingl it as 

such.' Rule 42(b), Federal Rules of criminal Procedure. In United Sta tes  ex 

re l .  Bawles v. Seidmn, 154 F.2d 228 (C.A. 7, 1946), the  Court emphasized 

tha t  principles of due process require tha t  a show cause order i n  a con- 

tempt proceeding "contain enough to inform a defendant af the  nature 

and part iculars of the contempt charged." Id. a t  230. - 16/ 

Similarly, persons charged with c i v i l  contempt are en t i t l ed  &I 

know that  the proceedings a r e  c i v i l ,  and to know what specific a c t s  

consti tute the basis fo r  the  charge. A person "is ent i t led  t o  due notice 

of the nature of the proceeding against him-whether of criminal or 

c i v i l  contempt." Parker v. United Sta tes ,  153 F.2d 66, 69 (C.A. 5, 1946). 

As the Supreme Court stated in Gonprs: 

"This is not a mere matter of form, for  manifestly 
every c i t izen,  * by a mere inspection of the  
papers i n  contempt proceedings ought t o  be able 
to see whether it w a s  ins t i tu ted  for  private liti- 
gation or fo r  p lb l i c  prosecution, whether it sought 
to benefit  the complainant or vindicate the cour t ' s  
authority. He should not be l e f t  in'doubt as to 
whether r e l i e f  o r  w n i s h n t  w a s  the obiect in  
view. He &not o h y  en t i t l ed  t o  be inzormed of 
the nature of the charge against him, but t o  know ~ it 

221 U.S. a t  446 (emphasis added, c i t a t ion  omitted). See also  Federal 

Trade Comission v. A. McLean & Son, 94 F.2d 802 (C.A. 7, 1938). Entitle- 

ment to notice of the  essent ia l  f ac t s  .constituting the alleged contempt is 

rooted i n  basic principles of due process and fa i rness ,  a s  evidenced by 

a n a l q y  with the r igh t  of all c i v i l  defendants i n  federal a r t s  t o  m e  

See a lso ,  C+ v. United Sta tes ,  267 U.S. 517 (1925); Gompers 
v. Bucks Stove & Range Co., 221 U.S. 418 (1911) ; United Sta tes  
v. Hawkins, 501 F.2d 1029 (C.A. 9, 1974), ce r t io ra r i  denied, 
419 U.S. 1079 (1974); Yates v. United Sta tes ,  316 F.2d 718 (C.A. 
10, 1963); C l i e t t  v. Hamnds,  305 F.2d 565 (C.A. 5, 1962); 
U.S. ex rel. Brown v. Lederer, 140 F.2d 136 (C.A. 7, 19441, ce r t i -  
o r a r i  denied, 322 U.S. 734 (1944); Skinner v. W h h ,  505 F.2d 685, 
689 (C.A. 5, 1974). 



. I 

.... . i to obtain from the camplainant a more definite statement, i f  such a statement 

is necessary to enable a person to frame a response. See Rule 12(e), Federal 

: 1 Rules of Civil Procedure. Thus, in a case where respondents were provided 

/ only 'vaguem notice of a charge of 'fraud on the ?urtIm the Court of 

'1 Appeals for the Fifth Circuit noted: 'The praposition that reasonable 

; - I  notice is one of the indispensible elements of due process requires 

no citatim.' Skinner v. White, supra, 505 F.2d a t  690; il I 
V. Notion for the Appointmnt of Another District Judge t o  Preside 

Over the Disposition of the Court's Order to Show Cause 

I n  the event that the Court does not grant the pending motion 

1 t o  vacate a t  this  time, nor clarify its Order a s  requested above, we 1 .  ,/ 

also respectfully request that the Court r q e s t  the Chief Judge to 

appoint another d is t r ic t  court judge to preside over the disposition 

oE the Order to Show Cause. We do not make this request out of any 

disrespect for this  court;. the request, rather, is predicated on the 
J, - -! 

- 1  - . view that the selection of another judge to  preside in a contempt 
! 

- I  
'- I :proceeding m u s t  be had i f  it is appropriate, both for the amarance 

I 
i f 

. . of justice and in the interest of the sound administration of justice. I 
Thus, the federal courts, including the Supreme Court, have indicated 

, tha t ,  where as here, it is not necessary for the court to  deal sumnarily 

with a charge of contempt, it is appropriate to  appoint another judge 

to  preside over the disposition of the charge. z/ 

It is probably always preferable for a new judge to preside over 
a non-sumnary contempt proceeding, when feasible. Assignment 
of a contempt proceeding to a different judge is particularly 
appropriate here, t o  avoid any unseemly appearances. This is 
so not only for the reasons discussed in the text, but also because 
this  Court, after having heard a private action involving the 
defendant Haswell, and after having assumed jurisdiction of this  
action sua sponte, indicated in its Opinion an3 Order dated October 
19, 1977, that the defendant Haswell "has been gravely damaged 
by the Comnission's wrongful actions in this  case." We respect- 
fully wish to assure this  Court that this  action was instituted 
by the Corrrnission (not its attorneys) pursuant to  the Comnission's 
mandate to enforce and administer the federal securities laws. 



I n  Johnson v. Mississippi, 403 U.S. 212 (1971), the Supreme Court, 

I in ordering a new trial on the contempt charge before a d i f ferent  judge, 

part icularly m a s i z e d  the fact  that  there was no need for the trial 

court to exercise its sunary p e r :  

"Instant action may be necessary where the m i s -  
behavior is in  the presence of the judge and is 
known to him, and +ere imnediate corrective s t e p  
are  needed t o  restore order and maintain the  dig- 
n i ty  and authority of the court * * *. But,-there 
was no instant action here, a week expiring before 
remval of the case to the federal court was sought." 

403 U.S. a t  214. g/ I n  t h i s  case, the Court, i n  requiring a response 
- .  

. - within twenty days of its order to show cause, has effectively estab- 
;. c:j 

. - - . . . -  1 1 lished that ,  even i f  contemptuous conduct did occur, t h i s  is not a case 
i .  

..: . . - % '  4 in which surmracy action is required. As has been noted, '* it appears - r .  -i 
from what the  Supreme Court did say [in Johnson v. Mississippi, supra], 

that  it is mving toward a per se rule  requiring another judge to sit 

- --I in every case where the contempt c i ta t ion is deferred un t i l  a f t e r  t r ia l ."  g/ 
There, the court held, i n  a case involving a lawyer cited for contempt 

during a trial, that . 
In  Johnson, al legations of bias on the par t  of the t r i a l  judge 
provided an alternative basis for the decision as w e l l .  

Pennsylvania v. Mayberry, 400 U.S. 455 (1971), also i l lus t r a t e s  
the direction which the Supreme Court is taking i n  t h i s  area. 
That case concerned a defendant who acted a s  h i s  own counsel 
and who, during the course of the t r i a l ,  made insulting and dero- 
gatory c o m n t s  t o  the t r i a l  judge. The judge refused t o  become 
enbroiled in controversy with the defendant an3, following the 
entry of the jury's  verdict, found the peti t ioner gu i l ty  of contempt 
and sentenced him. 

The Supreme Court, however, held that  where personal at tacks 
occur, a judge should be presumed t o  be disqualified, and the 
case shou1.d be decided by a di f ferent  judge. Although Mayberry 
can, of course, be readily distirquished from the s i tuat ion here, 

, 

*ere no personal attacks on the Court were d e ,  the case suggests 
strongly that  a judge shmld not preside over the disposition 
of h i s  own charges of contempt, "where the delay [due to  the 
referra l  of the-case t o  another judge1 may not in jure  plbl ic  
or private r igh t  *." 9 v. United States,  267 U.S. 517, 
539 (1925). 

i People v. s, 192 N.W. 2d 594, 602 (Mich. Ct. Am., 1971). 



*although the judge who s a t  i n  t h i s  case may not 
have been consti tutionally barred from s i t t i n g  

. because i n  t h i s  case Walter Kurz did not a t  any 
tine personally insul t  or  at tack the judge i n  any 
way whatsoever, the sound administration of jus t ice  
requires in the  l igh t  of the Mayberry rule,  t h a t  
i n  every case where a judge defers consideration 
of a contenpt c i ta t ion .unt i1  a f t e r  the conclusion 
of the  t r i a l  the charge must be considered and 
heard before another judge." z/ 

This salutary ru le  would obviate what would otherwise be an anomaly, 

namly,  tha t  a blatantly contuwcious defendant would &ve a greater 

assurance of judicial  impartial i ty than a person whose conduct was only 

s l igh t ly  offensive to the court or an attorney whose representation of 

h i s  c l i en t  only s l igh t ly  exceeded the  permissible bourds of appropriate 

advocacy. The procedures afforded each should be equivalent, aft the con- 

sideration of whether the tr ial  judge was "impartial" or  "embroiled," 

whether the at tacks upon him were "prsonal ,*  and whether the judge became 

an active *conbatant," a r e  essential ly not relevant. I f  an uninvolved, 

and therefore unquestionably impartial, jodge decides the case, the inquiry 

may then be focused where it should, on the  conduct of the accused contem- 

nor. As  the court noted in  People v. Kurz, supra, 192 N.W. 2d a t  603 . 
(emphasis added) : 

'It is not in the in teres t  of the sound adminis- 
t r a t ion  of jus t ice  t o  encourage persons charged 
with or convicted of criminal contempt t o  search 
the t ranscr ip t  and attempt t o  demnstrate 
t h a t  the tr ial  judge acted out of personal ani- 
m s i t y ,  or  becam Rrsonal ly  embroiled, o r  tha t  
h i s  objectivity can reasonably be questioned *. 
I n  cases such a s  th i s ,  where there is no personal 
at tack on the judge, where the question of h i s  
personal involvement in  the controversy is doubt- 
f u l ,  he should bE able t o  disqualify himself w i t h -  
wt having t o  declare t h a t  there is a reasonable 
9 1  
able  t o  dispose of these cases without having t o  
make an inquiry concerning the objectivity of the 
judge. Nor do we think it t o  be in the in teres t  
of just ice t o  allow those defendants who person- 
al ized the i r  at tacks and a re  the most abrasive 
a t r i a l  before another judge, while denying a 

192 N.W. M a t  602-603 (em&asis added). 



trial before another judge to  a lawyer h o  has 
conducted himself decorously and who is charged 
w i t h  having transgressed the bounds of permissible 
advocacy. " 

As pointed out by Mr. Chief Justice Burger, the matter "relates 
I 

I . / to a question of procedure" and "[should] not reflect on [the judge's] ! 

performance." Pensylvania v. Mayberry, supra, 400 O.S. a t  469. 

Accordingly, unless the Court determines to vacate its Order to 

Show Cause a t  this  titre, or,  failing that, unless the Court for the 

reasons indicated supra, a t  pages 12-15, provides clarification of the 

Order to Show Cause sufficient to enable the Cmission 's  attorneys 

to determine the nature and basis for the charges of contempt made against 

them, it is respectfully requested that the Court request the Chief 
I 

1 .  - .  _ I 
. - I 
, - Judge of the United States District Court for the Western District of - 

Oklahoma to appoint another judge to preside over the disposition of .f the Order to  Show Cause. 
! . . _I 

VI. Conclusion 

It is suhi t ted  that the C d s s i o n ' s  attorneys comnitted no 

misbehavior such as  would warrant a finding of &tempt or the inps i t ion  
I j 
I .  
f 
I - .  of any sanction. Accordingly, it respectfully requested that the Court's I 

. Order to  Show Cause dated October 5, 1977, be vacated. 

In the event that the Court determines not to vacate the Order 

t o  Show Cause, it is respectfully requested that the Court s q l y  clari- 

fication of its order, in respect to the matters s e t  forth above a t  pages 

12-15, sufficient to enable the Comnission's attorneys to answer the 

darges. 

Finally, should the Court determine neither to vacate its Order 

t o  Show Cause nor to clarify that Order it is further requested that 
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.! I ... . . the Court request the Chief Judge of the Court to appoint another judge 

to consider what disposition of the Order to Show Cause should be made. 

Dated: October 25, 1977 

Respectfully sutxnitted , 

-General Counsel 

JFMES B. SUEOPP 
Assistant General Counsel 

'IIECKDRE S. BLCCH 
Attorney 

Securities and Exchange C d s s i o n  
Washington, D.C. 20549 
Telephone (202) 376-7158 



I' THE UNITED STATES DISTRICT a3URT 
! - .  - . . - i D R ! I % E ~ J D I S T f i L I C T O F O i i  

' i : ! 

. I SECURITIES AND EXCHANGE ~ I S S I C N ,  

Plaintiff,  
: 

No. 77-0408-B 

ANDFEW J. HASLEU, JR., 

Defendant. 

-1FICATE OF SERVICE 

I certify that copies of the Motions of the Securities ard Exchange 

. .  . . .  i 1 
. -!. *.I 

Canmission to: (1) Vacate the Court's Order t o  Show Cause, dated October 
. . .. I . 1 1 5, 1977; (2) Clarify the Court's Order to Show Cause; and (3) Request 

i. , i the Assignment of Another District Judge tn Preside Over the Disposition 
. ;  i 

< of the Court's Order to Show Cause; and the Response of the Comnission 
i 
! -  1 
? .  to the Court's Order to Show Cause and Men-orandum in Support of the 
j j  .-.I 
F .  

j Motions filed herewithr have been served on this  date on counsel for the 

i :  .. i 
i . -  i 

defendant in this  action as follows: 
, . ;  

. I Thomas J. Kenan, Esquire . 
Fidelity Plaza 

.. . . t i  
! - 

Oklahoma City, Oklahoma 73102 
! . I  

r . 
i - '  

Robert C. Bailey, Esquire 
Mdlelland, Collins, Sheehan, Bailey & Bailey 
Bightower Buildirq 
Oklahoma City, Oklahoma 73102 

I .  4d+Lssw 
'lxEoD3RE S. B m  

1 :; ..] Attorney 

1 ; '  Securities and Exchange Comnission ;: 2 Washington, D.C. 20549 
Telephone (202 ) 376-7158 

? -  .H 

Dated: October 25, 1977 



IK !ME UNI'lTD STATES DISTRICT Calm 
FOR m WESTERN DISTRICT OF c)mAmfa 

SECURITIES AND EXCHANGE CDt.PIISSI(TJ, 

Plaintiff, 

.v. No. ' 77-0400-B 
I 

A N D m  J. WlSWEIL, JR., 
: 

Defendant. 

RESR3NSE TO THE ORDER 'ID SRCW CAUSE, L M E D  OCIOBER 5, 1977, 
AND MEMORANlYJM I N  SUPPORT OF m CD1.pIISSION'S m 1 m s  m: 
(1) VACATE THE COUKP'S ORDER TO SHW CAUSE: ( 2 )  W F Y  
'IHE CDUKl?'S ORDER 'ID SHOW CAUSE; AND (3) REQJEST lTE 
ASSIGJhIENT OF AN3THER DISTRICT JUCGE TD PRESIDE CRIER 
THE DISKSITICN Of THE CUJRT'E ORDER TO S W  CAUSE 

I. Preliminary Staterrent -, .' 
P 

'Ihe undersigned attorneys respectfully sutrnit this  respnse to 

this  Court's Order to SkG Cause, entered on October 5, 1977, direct& 

. the five Securities an3 Exchange Comnission (the wCarmission') attorneys 
6. 

; whq have represent& the govermnt in the prosecution of this  civi l  

injunctive action to show cause why they should _not be held in contempt 

of this Court as a result of rn aspect of their representation on 

behalf of the plaintiff in th is  action. &/ 

A t  the outset, we wish to assure the Court that no conduct by 

Cunnission counsel was intended to be contemptuous, disrespectful, or 

otherwise out of order. The Comnission an3 its staff take seriously 

their responsibilities to administer an3 enforce the federal securities 

laws properly and fairly, and respectfully subnit that, a t  all times, 

y This response f s  suhi t ted  by attorneys in the Comnission's Office 
of the Gcncral Counsel, in Washington, D.C. That Office represents 
ncmbcrs of the Comnission and its staff in procecdirgs such as the 
instant case in which such prsons are asked to accwnt for actions 
taken in the scope of their official duties. This respnse is 

' intended as an individual and separate answer to the Order to 
Show Cause by each of the Five respondents. 



the CanaisBion attorneys assigned to this  action &tended t o r  an3 believe 

they did, a m p r t  with the highest ethical responsibilities of the bar 

and with a fu l l  appreciation of the dignity of this  Court. The five 

attorneys Milled in the Court's Order to Show Cause collectively have 

amassed 41 years of experience in assisting the Securities and Exchange 

Carmission to administer the federal securities lacs, ad in lit igating 

government lawsuits before the federal courts of this  Country. 

For the reasons we se t  forth in detail  telow, we respectfully 

urge this Court to vacate its Order to Show Cause entered on 'October 

5, 1977. 

If. B a c k g r d  

Rial in this  action was held on S e p t h r  8 an3 9, 1977. The 

Carmission filed its Praposed Findirgs of Fact,  Conclusions of Law an3 

S ~ r t i n g  Brief (hereinafter referred to as the "Proposed Fhdingsm) 

on ~eitember 23, 1977. On October 3, 1977, the defendant &swell filed 

h is  reply, along with a Motion to Strike pages 37 through 43 of the 

Corrmission's Proposed Findings. 2/ On October 5; 1977, this  Court entered 

an Order directing the attorneys representing the Cannission in this  

action to answer defendant Haswell's Motion to  Strike, *with regard 

to the plaintiff 's statements ad allegations therein an3 as  to vhy 

the Alexander let ter  was so attached.. Without any discussion or explana- 

tion, and amren t ly  sua sponte, the Courtls'Order further directed 

the Cannission's attorneys 'to shaw cause why the Court should not c i t e  

each of them for contempt of court.. 

&I October 12, 1977, argurrrnt was held before the Court on the 

question of whether the defendant Haswell should be enjoined from further 

Haswell alleged that this  portion of the Comnission's Proposed 
Firdings was based on a discussion of a le t te r ,  from bnald C. 
Alexander, former Comnissioner of the Internal Revenue Service, 
to Roderick H. H i l l s ,  formr Chairman of the Cmission (herein- 
af ter  referred to  as  the "Alexander le t te ra) ,  which was attached 
to the Ccmnission's subnission. 



violating - the federal securities laws. 3J On Ockber 20, 1977, the 

Cwt entered judgment i n  favor of the defendant Haswell. 

111. The Court Should Vacate Its Order to Shcw Cause Dated October 5, 
1977 - 
A. The Carmission's Attorneys Did Hot Act Improperly in  Attach- 

ing the Alexander Letter to the Comnission's Praposed Findings. 
That Letter, as the Defendant Haswell was Aware, was Intended 
as Legal Argument ard Not as Evidence. 

A t  the outset, we respectfully point out t o  the Court that we 

are uncertain as to what conduct on the part of the Comnission's attorneys 

forms the basis for the Court's Order to Show Cause. As discussed in more 

detai l  below, we are unaware of any conduct by the Comnission's attorneys 

that  was m i t t e d  before th i s  Court that forms the basis for the Court's 

Order to Show Cause, ard, the Cmission 's  attorneys have endeavored 

to conduct themselves i n  accordance with established rules of conduct. 

While it is a p r e n t  that, in s a x  fashion, Comnission counsel m y  have 

upset the Court, we are unaware of what conduct may have been viewed as 

improper by the Court, ard wish to assure the Court that, to the extent 

mch conduct occurred, it was unintentional ard not meant to offerd, 

or  otherwise trouble the Court. Moreover, we are also unsure whether 

. th i s  Court, i n  issuing its Order to Show Cause, intended to invoke the 

possible exercise of its criminal or c iv i l  contempt p e r .  Because 

we k l i eve  that  this  Court w i l l  agree that  there is good reason to vacate 

its Order to Show Cause, whatever the original basis for the entry of 

that Order, we address the merits of the Court's Order in th i s  memrandum. 

I n  view of our uncertainty respecting the specific conduct that  prarrpted 

Prior to oral a r g m n t ,  the Court denied the Comnission's motion 
to defer consideration of the merits of the Cmission 's  action 
unt i l  af ter  the resolution of the issues raised by the Order t o  Show 
Cause, but granted the Cannission's request for permission t o  
raise Brd discuss the Alexander le t te r  without the Court's con- 
sidering this  conduct to ke in contempt of court or in any way 
contrary to the intendment of the Court's October 5, 1977, Order 
to Sh3w Cause. 



the Caxt'8 Order to Sh3w Cause as well as our uncertainty respect* 

the nature of the contempt thought to have occurred, in th i s  mrandum 

we proceed on the assumption that the Court's concerns were identical 

to the considerations cited by the defendant Baswell in h is  Motion to 

Strike pages 37 through 43 of the Comnission's brief in W r t  of its 

Propsed Findings. 4J Tt.e grounds urged by the defendant Baswell i n  

sugpr t  of that mtion are: 

(1) although the Alexander let ter  .was in existence prior to 
an3 a t  the t h  of t r i a l  [ i l t  was not designated 
on the list of docurnents furnished to the defendant's coun- 
sel a t  the p r e t r i a l "  (Motion to Strike, p. 1); 

(2) the le t ter  Ohas never been identified ard its materiality 
or relevancy has never been established" (5); 

(3) the le t ter  fs .hearsaym (Id.); 
( 4 )  although the defendant specifically inquired of counsel for 

the Comnission whether the h , i s s i o n  would offer expert 
t e s t h n y  on the question of whether certain municipal bonds, 
certified by the defendant B a s w e l l  as tax-exempt, were in fact 
tax-exempt, he was told that no such expert testirony would 
be offered (id. a t  2); 

(5) .the s t a t e m t s  made i n  the [Corrmission's] Brief allude to 
matters clearly outside the record aw3 [are] not supported 
by admitted or admissible evidence *" (id. a t  3);  and, 
finally, 

(6) the Cmission's attorneys 'may be in violation" of Canon 
7-106(c)(l) of the Code of Professional Responsibility, which 
provides: 

'(c) In  appearing in h i s  professional capacity before 
a tribunal, a lawyer shall not: 

. (1) State or allude to any rat ter  that he has no 
reasonable basis to believe is relevant or that 
will not be supported by admissible evidence." (Id,) 

For the'reasans se t  forth infra, pp. 12-15, i f  our assunptions 
are incorrect, and we havefailed in any way to  address fully and 
satisfactorily to the Court the issues raised by the Order to 
S h  Cause, we respectfully rove this  Honorable Court for clari- 
fication of the Order to Show Cause sufficient to inform the five 
Comnission attorneys who were the subject of the Court's Order 
to Show Cause of the specific basis for the charge of contempt, 
and the type of proceedirg in which they are involved. Of course, 
we would welcome the opportunity to s u h i t  a further response. 



Each of the points raised by the defendant Haswell i n  support 

of h i s  Motion to Strike thus assures that the Cannission's attorneys i 
were attempting to rcake Lmproper evidentiary use of the Alexander letter.  

As the Cannission clearly stated in its Prop3sed Findings, however, 
{ ' I  
i t h i s  let ter  was not in evidence a d  it was not intended that it be placed 
i 

j in evidence; it was, rather, offered to the Court for its consideration, . . 
3 i n  w ~ e c t i m  with the legal a r g u m t  advanced by the Comnission, .as 

an expression of the position taken by the Comnissioner of Internal 

Revenue on matters discussed in the letter.. I/ Although the defendant 

Baswell further implied by his Motion to Strike that he had been denied 

-ci access to the Alexarder le t te r  (see 11 of the defendant's Hotion b 

.:I Strike), that g w e r n m t  counsel had sonrehow deceived him (id., 1 4 ) ,  
. .j 

or that government counsel had violated their ethical or professional 

respsnsibilities in some manner (&, 16), these contentions are without ., 
; .. '-4 merit. As Mr. H a s w e l l  himself admits, 

.the l e t te r  has been a focal point in this  case 

. .! w g h t ,  copied and researched by ~ a s w d :  
.. 1 

<: 1 The defendant has thus had actual ~ossession of the let ter  sincepay 3, . -. 
. ... 1977, the date when the h i s s i o n ' s  complaint and motion for preliminary ' :'I . 
.:, 1 injunction against him were f i r s t  filed. Horeover, the Comnission's attorneys 

have not in any way attempted to mislead defense counsel. Wen questioned 
. . 

whether the Comnission wwld offer expert testimny or other evidence 

, ..... 
.-. .to support the SEC's contention that the defendant's opinions were 

false ard fraudulent,. Comnission counsel correctly 'stated that no 
.. 

. -. I such evidence would be offered *.. And no such evidence was offered. 

5/ P r o m  ~inairgs a t  p. 37 n.2. 

Hotion to Strike, p. 2 (emphasis add&). 



m e  Comnission did not attempt to place the Alexarder letter 

in evidence because it is not evidence. Rather, it is an informal expres- 

sion of opinion by Mr. Alexander as to how the Internal Revenue Service 

would construe a certain section of the Internal Revenue Code which is 

in issue in this case. Federal courts proprly may afford consideration 

to an informdl expression of opinion on a legal question involving inter- 

pretations of a statute.by the agency charged with ahinistering ard 

interpreting the statute in question; mreover, when counsel is aware 

of such interpretations, it is consistent with his respsibility to 

the mrts to call such expressions of views, in whatever form, to the 

court's attention. Indeed, the practice has been considered ard endorsed 

by the Supreme Court. For instance, in Rosado v. m, 397 U.S. 397, 
I : 

406-407 (1970), the controversy involved the canpatibility of a prwision 

of state law with the ~ociial ._ .- Security Act, administered by the Department 

. of Bealth, Education a d  Welfare. The petitioners argued that neither 

-- the doctrine of 4austion of administrative rerrpdies nor the doctrine 
;:cc,- - 3 .  / 

of jurisdiction should aEly, under the facts of that case, 

to deprive the federal district court of jurisdl'ction. The Court agreed 

and stated: 

Tnat these ford doctrines oE administrative law 
do mt preclude federal jurisdiction does not man, 
however, that a federal court must deprive itself 
of the bnefit of the expertise of the federal agency 
that is primarily concerned with these problems. 

The Supreme &rt also referred, in Rosado, to its opinion in South- 

western Sugar and Nolasses CQ., 1 5  v. River lbrminals CQQ, 360 U.S. 

4 l l ,  420 (1959)r in which it stated that, simply because an issue was 

.one appropriate ultimately for judicial rather than administrative 

resolution, * does not man that the courts must therefore deny them- 
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selves the, enlightenment which may be had £ran a consideration of the 

relevant f facts *ich the administrative agency charged with the 

regulation of the transaction f is pecmliarly well equipped to mar- 

shall and initially to evaluate.. 397 U.S. at 407 n.9. L/ 

Moreover, federal district courts have often request& ccunsel 

to make 'inquiries of appropriate federal agencies when the .interpretation 

of ccmplex and specialized laws and regulations were at issue. The Secur- 

ities and Exchange Carmission itself is frequently asked to express 

its views on a question respecting an interpretation of the federal 

mrities laws, and provides such views in the form of letters, mmranda 

and legal briefs. In Pargas, Inc. v. Empire Gas Corp., 423 F. Supp. 

199, 239 (D. Hd., 1976), affirmed, 546 F.2d 25 (C.A. 4, 1976), the 

court indicated that, .[iIn accordance with the procedure praposed by 

Mr. Justice Earlan in Rosado, this court Suggested to counsel 

that inquiries be made to the Securities and Exchange Comnission 

and to the Federal Reserve Board." In that case, the Carmission's General 

Counsel apprised the district court of the agency's views on the inter- - 
pretive questions raised. 

Similarly, counsel often, and properly, take the initiative to 

'request such expressions of views, and to bring them to the attention 

of the court if relevant to the issues raised in an action. W t  infre- 

quently, counsel for private litigants have offered inford expressions 

of opinion by agency &rs or staff when appropriate to resolve difficult 

questions of statutory and regulatory interpretation. el e.g., 
Drasner v. Thornon McXinnon Securities, I=, [Current] CCB Fed. Sec. 

L. Rep. 996,080 '(June 6, 1977) at 91,885 n.3, where the plaintiffs 

I/ See also, Far East Conference v. United States, 342 U.S. 570, 
g4-575- (1952). 

lhse opinions can be in many different forms, including but 
not limited to letters to private persons, speeches, plblished 
articles, or even amrents reported in news stories. 



i ;. . 1 . . 
- .  

.presented to the court, attached to their legal brief, two le t te rs  

authored by mdxrs  of the staff of the Federal Reserve Board, respod- 
! 

ing to private requests for interpretations of the law relating to margin 

requirements. Che of these staff l e t te rs  stated, .It should be recognized 
' b  

that the (statements in t h i s  le t ter]  l are not representative of 

any official or unofficial position of the Board of Governors.' Although . . 
the dis t r ic t  court in Drasner accorded these s taff  l e t te rs  l i t t l e  weight, 

3 

pointing out that 'these le t te rs  were not addressed to the defedant 

1 berein, and thus (he] cannot be charged with knowledge of (their] contents 
3 

I f f,. it is nevertheless clear that the court did evaluate the let ters ,  

r, and did not consider it improper that the plaint i ffs  had brought tbem to 
. i 

I 
! the court's attention. 
-! 

i 
i These expressions of agency opinion are offered to a c w r t  not 

for evidentiary purposes, and not to establish what the relevant facts 
r: -. ,- 

of the case are, but as legal kgurrentation, for the purpose of 'pro- 
. ;  . . . . ... . . , '.. 

I 

I -' ,,ducing a ,oersuasionf f on the part of the tribunal, a s  t o  the truth . .. 
' - 1  -- .,! , - 
.: j --~'a;~@rbbpition f f i f  of law f f *.' See J. Wigmre, Anglo-Arrerican - 

System of hridence, S1 (M ed. 1940), p. 3. The? are, therefore, not 

evidence and, we respectfully s u b i t ,  the actions of the Carmission's 
: i 

.attorneys in bringing the Alexander le t te r  to th is  Court's attention 

by attaching it to the Proposed Findings should not in any way be deemed 
. -- 
' !"I . , to have k e n  improper. .' 1 

B. Even'Assuming that It was Incorrect t o  Attach the Alexander 
k t t e r  to the Proposed Findings, the Actions of the Comnission's 
Attorneys Should Not be D E c d  to Have Been in Contempt of 
the Court. The Carmission's Attorneys Acted Throughout in  
Good Faith and in a Fully Disclosed Manner. Moreover, the 
Defendant Hamell was Aware of the Intended Use to Which the 
Alexander Letter Would be Put. 

Even i f  the Court should deem the actions of the h i s s i o n ' s  

attorneys in attaching the Alexander le t te r  to the Comnission's Proposed 

, Findings to have been in error, their actions should in no way be construed 
' .  1 
i 4 as being in contempt of the Court. As indicated, supra, there were com- 
.l 



pelling reasons to believe that the use made of the Alexander let ter  was 

entirely proper. A d ,  the defendant Baswell has not been prejudiced 

.j by the use of the Alexander let ter  in any way; as we have seen, he has 

/ I known of the existence of the let ter  since May 3, 1977, and thus has 

1 - had ample o~portunity to challenge its authenticity or raise any other 

objection he may have had to its use in this  action. Moreover, i f  the 

use made of the Alexander let ter  was in any way improper, the Court 

- 1 may sinply disregard it. Accordingly, the Court, in response to the 

I defendant's notion to Strike, was capable of providing him with any 

relief to vhich he may have been entitled, and we respectfully s u b i t  

'1 that there is no need to resort to use of the Court's powers of contempt. 

.d I n  any event, the actions of the Comnission's attorneys should 
t 
3 ' 5  . . . not reasonably be construed 'as an affront to this Court such a s  would :.i 
-! . -. varrant the exercise of +e Couct's powers of contempt. In this  regard, 

, .I . _. 
, .. -.-I . 18 U.S.C. 401 defines the nature and scope of the contempt power of 

, . . . 

,-;the federal a w r f & ~ ~ ~ /  It states: 
-. -*-> .- .-&. i:: .. . . 

9/ A s  noted by Hr. Justice Breman, in the q e a  of contempt, - 
wsanctions should be used sparingly and only 
where coercive devices less harsh in their effect 
uculd h unavailing. In other words, there is a 
duty on the part of the federal d is t r ic t  judges 
mt to exercise the criminal contempt power with- 
out f i r s t  having considered the feasibility of the 
alternatives a t  hand.. 

B r m  v. United States, 356 U.S. 148, 163 (1957) (dissenting 
mar). See also, Anderson v. 9, 6 Wheat. 204, 231 (1821) 
(the contempt power i s  limited to the .least possible power a d e  
quate to the erd proposed'); In re Michael, 326 U.S. 224, 227 
(1945); In re HcConnell, 370 U.S. 230, 234 (1962). hiat  is true 
of criminal contempt is no less true of civi l  contempt; where 
the purpose of t h e  civi l  contempt i s  to force compliance with a 
court order, the court "mus t  then consider the character and 
magnitude of the harm threatened by the continued contumacy, and 
the probable eEEectiveness of any suggested sanction in bringing 
about the result desired.. united States v. United Mine Korkers, 
330 U.S. 258, 304 (1947). 

. . 
IOJ . l b e  predecessor of this  statute was enacted to  l i m i t  the broad 

. . contempt power granted to  the d is t r ic t  and a p ~ l l a t e  courts by 
the Judiciary Act of 1789, 1 Stat. 73. See N 2  v. United States, 
313 U.S. 33, 45, 50 (1941); Canner v. United s t a t e s x u  U.S. 

' j  399, 404 (1956). 



. .A a r t  of the United States shall have pa*er to 
w i s h  by fine or imprisonment, a t  its discretion, . 

i suchcontempt of its authority, ard noneother, as: 

(1)  Misbehavior of any person in its presence or 
so near thereto as to obstruct the administration 
of justice; 

(2) Misbehavior of any of its officers in their 
off icial  transactions; 

(3) Disobedience or resistence to its lawful writ, 
process, order, rule, decree, or conmad.' 11/ 

The l a s t  two subsections of this  provision are not even arguably 

m l i c a b l e  i n  the c i r m t a n c e s  of this case. 12/ With respect to 

Section 401(1), the Court of A p a l s  for the Seventh Circuit recently 

reiterated the four elements that mus t  be present in order to  justify a 

finding of contempt thereunder: 

(1) the conduct a t  issue must constitute misbehavior; 

(2) the conduct must occur in the court's actual presence; 

(3) the misbehavior must rise to  a level of an obstruction t o  
the administration of justice; an3 

(4 )  there must be an intent to obstruct. 

United States v. e, 461 F.2d 345, 366-367 (G.A. 7, 1972). We respect- 

fully subnit that none of these elements is present in the instant case. 

m a s i s  a3ded. 18 U.S.C. 401 a ~ p l i e s  by its terms to  criminal 
contempt an3 it has been 'tacitly assumed that S401 operates 
as a limitation of the power of federal courts with respect to  

' c iv i l  contempt actions.' Wright, e t  al., 'Criminal and Civil 
Contempt in Federal Court,' 17 P.R-~, 169 (1955), citing 
Raymr Ballroom Co. v. Buck, 110 F.2d 207 (C.A. 1, 1940); Pen- 
f ield Co. v. Securities and Exchange Codssion, 330 U.S. = 
(1947). Thus~only actions coming within the paramters of this  
Section can serve as the basis for a finding of contempt-a basis 
which we believe to be absent in this  case. 

Section' 401(2) does not apply to  attorneys a e a r i n g  in a repre- 
sentative capacity, but t o  officials in the employ of the Court. 
C m e r  V. United States, 350 U.S. 399, 405 (1956); Green v. United - 
States, 356 U.S. 165, 171-172 (1958); v. Comelie, 419 
F. Svpp. 889, 893 (S.D. N.Y., 1976). And, since no disoklience 
to any order of the Court is involved, Section 401(3) has m 
application. . .. 



-ll- 
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Whether or not conduct amxlnts to 'misbehaviorm depends upon whe- 

ther the conduct in question is 'inapprcpriate to the particular role 

of the actor, be he judge, juror, party, witness, ccunsel or spectator ,' 
Pd. at 366. I'breover, even if such misbehavior is present, it must - 
create an 'actual obstruction in the courtroom,' In re HcCannell, 370 

U.S. 230, 236 (1962), effecting an 'imnediate interruption' of the 

court's business, In re Michael, 326 U.S. 224, 227 (1945). The court 

in Scale added that not just 'any interruption' would justify a finding 

of contempt, 'for trials are by nature adversary and contentious, an3 

feu proceed without some form of interruption.. 461 P.2d at 369. Rather, 

the contempt gmer was designed not Lo 'stifle the search for truth 

through adversary proceedings [but] to preserve it by wishing 

actual, material obstruction of these proceedings.* 461 F.2d at 369. E/ 
The coriluct of the Camnission's attorneys in this case does m t  

satisfy any of the critera relevant to a finding of contempt. For the 

reasons stated supra, the conduct did not constitute misbehavior, ard 

certainly not intentional misbehavior. lIhe conduct did not occur in 

or near the pbysical presence of the Court, g/ &r did it result in 

As the Seventh Circuit remarked, it is easier to state what conduct 
'does not rise to the level of an obstruction' than to affirmatively 
define it. In this regard, the Court of Appeals for the Fourth 
Circuit has held that actions taken by counsel 'under a mistaken 
view of the law do not constitute contempt of court,' unless 
counsel prsevers in his mistaken pint of view, contrary to the 
rulirqs of the Court, to the pint that it constitutes improper 
wnduct obstructing the work of the court. Sprinkle v. E, 
111 P.2d 925, 930 (C.A. 4, 1940). We would suggest that the same 
reasoning applies to an attorney who mistakenly, but in good 
faith, placcs before the Court material in support of legal 
argunrntation which should not have been cited-although, as 
noted, supra, we do not believe that the Canission's attorneys 
actcd incorrectly in brirqing the Alexander letter to the attention 
of the Court. 

The phrase 'so near thereto as to obstruct the administration of 
justice' indicates that the misbehavior must be 

*in the vicinity of the Court *. It is not 
sufficient that the misbehavior charged has  me 

(footnote continued 1 
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1 .  ,.. . i . i 
any obstruction to the Ainistration of justice; .nor was there any 

. . 
I intent to so cbtruct the Court. We are unaware of any case in which 

.I a firding of contempt has bcen based on the contents of a pleading filed 

with a a r t .  

N. Hotion for Clarification 

We are hopeful that the above response has fully addressed ard 

allayed the Court's concerns regarding this mtter, and that the Court 

(continued) 

direct relation to the work of the court. 'Near' 
in this context, juxtapsed to 'presence,' suggests 
physical proximity not relevancy. In fact, if the 
words 'so near thereto' are not read in the gecgra&- 
i d  sense, they ccmne close to being surplusage. 
There may, of course, be many types of 'misbehavior' 
which will 'abstruct the administration of justice' 
but which may not be 'in' or 'nearl.to the 'presence 
of the court." 

t& v. United States, 313 U.S. 33, 49 (1941). Reversing a firding 
oE contempt in connection with the efforts of the petitioner 
to exert undue influence to irduce the administrator of an estate 
to dismiss a suit, the Court stated: 

i 
'Ihe fact that in plrpose and effect here was an 

I 

. I  obstruction in the administration of justice did 
.. not bring the condemned conduct within the vicinity 

.. ! 
- ;  

of the court in any nornnl meaning of the term. It was 
not misbehavior in the vicinity of the court dis- 
rupting to quiet ard order or actually interrupting 
the a r t  in the cwduct of its business.. 

373 U.S. at 52. Other cases affirm that only contumacious corduct 
occurring in the presence of the court while the court is in 

s :.+ . . session rray serve as the basis for a contempt citation. See, . .. . -, Farese v. United States, 209 F.2d 312 (C.A. 1, 1954) (hallway 
outside courtroom); United States v. Peterson, 456 F.2d U35 
(C.A. 10, 1972) (threats by narcotics officer to criminal defendant 
in hallway adjacent to courtroom imnediately after hearirg); 

-. Froelich v. United States, 33 F.2d 660 (C.A. 8, 1929) (letter 
-. . j -- 

to spccial assistant to Ohio Attorney General hn-pgning integrity 
of presiding judge); K i r k  v. United States, 192 F.2d 273 (C.A. 
9, 1911) (acts occurred several blocks from courthouse); United . . .. :;I States v. Welch, 154 F.2d 705 (C.A. 3, 1946) (improper questioning 
of jurors away frm courthouse); Hay v. American Machinery Co., .:I 116 F. Supp. 160 (D. Wash., 1953) (advertiserrent in national 
magazine describing harmful effect of excessive awards by juries): 
Schmidt v. United States, 124 F.2d 177 (C.A. 6, 1941) (affadavits ,-.I filedrn clerk's office). . 

1 
:- ! 
.. 

+ 
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will grant the pendingmotion to Vacate the order .'to S b m  Cause. In 

the event. that the Court does not grant the motion to vacate a t  this  

the, however, ue respectfully request that the Court provide clarification 

of its Order to Sh3w Cause, sufficient to enable the Ccmnission's attorneys 

to k m  what the charges against them are and what type of contempt 

proceedings the Court has instituted. I n  particular, we seek clar if i -  

cation with respect to the following points: 

(1) the specific acts or omissions that form the basis of the 
contempt charged; 

(2) whether the alleged contempt is viewed by the Court as a 
charge of criminal or c iv i l  contempt; 

(3) the type of relief which the Court anticipates it may grant 
as a result of these proceediqs; an3 

(4)  the procedure by which the alleged contempt w i l l  be prose- 
CUM. 

It is essential that a person charged with contempt be given 

notice which informs him as to whether the charge is one of c iv i l  or 

criminal contempt. The need for a clear designation arises fran the 

requirement that fundamental fairness be afforded one charged with such 

an offense, an3 from the c r i t ica l  differences irf the t r i a l  a d  adjudication 

of the two types of charges: 

'In a proceeding as for criminal contenpt, the 
defendant-respondent m u s t  be accorded all the 
protections due one s tandiq a traditional t r i a l  
of a criminal offense charged by indictment. One 
b p r t a n t  substantive requirement is that the 
respordent is presumed to  be innocent and m u s t  
be found guilty. Hore than that, that finding 
requires evidence showing gui l t  beyond a reason- 
able doubt. * * * 
'In addition the distinction i s  b p r t a n t  in  pro- 
cedural consequences such as, for example, the 
rrode and t i m  of appeal *.' 

Cliett  v. H m n d s ,  305 F.2d 565, 569-70 (C.A. 5, 1962) (citations anittedl. g/ 

Were we unable to determine whether th i s  j u d p n t  of contempt 
was of a civi l  or criminal nature, we would have to reverse on 
that ground. No judgment of contempt that is unclear as  t o  its 
c iv i l  or criminal nature w i l l  be allowed to stard.' v. 
S. S. Baune, 534 P.2d 1115, 1119 (C.A. 5, 1976). See also Skinner 
v. Whitq, 505 F.2d 685, 688 (C.A. 5, 1974). 
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... . . . . If the alleged contempt is criminal i n  nature, those IIiiTlPd in 

i the Order. to Shw Cause are entitled to notice stating .the essential 
3 

1 facts constituting the criminal contempt charged and describ[ing] it as 

arch.. Rule 42(b), Federal Rules of Criminal Procedure. In United States ex 

rel. Bcwles v. Seidmn, 154 F.2d 228 (C.A. 7, 1946), the Court emphasized 

. . 1 that principles of dlae process require that a show cause order in a con- 

tmpt  proceeding 'contain enough to  inform a defendant of the nature 
.! . 

and particulars of the contempt charged.. fd. a t  230. 16/ 
Similarly, persons charged with civi l  contempt are entitled to I know that the proceedings are civil,  am3 to know what specific acts 

+J c o n s t i t u t e  the basis for the chars. A person 'is entitled t o  due notice 

of the nature of the proceeding against him-whether of criminal or 

. :I . c iv i l  contempt.. Parker v. United States, 153 P.2d 66, 69 (C.A. 5, 1946). -.I 
A s  the Supreme Cwt stated in Gorrpers: - :J . -1 

.This is not a mere matter of form, for manifestly 
every citizen, + + by a mre  inspection of the 
papers in contempt proceedings ought to be able 
to see whether it was instituted for private liti- 
gation or for public prosecuticn, whether it sought 
to benefit the complainant or vindicate the court's 
authority. Be should not be l e f t  irfdoubt as to 
whether relief or m i s h m n t  was the obiect in .~~ - - -  - .--- - - . I view. Be is not &ly entitled to be inzormed of 
the nature of the charge against him, but t o  knw 
that it is a charge and not a suit: 

i- 

221 U.S. a t  446 (em&asis aMed, citation Mitted). See also Federal 

Trade Comnission v. A. Mckan & Son, 94 ,F.2d 802 (C.A. 7, 1938). Entitle- r .! - -a , mt to notice of the essential facts constituting the alleged contempt is ... : 
rooted in basic principles of due process and fairness, a s  evidenced by 

analogy with the right of all civi l  defendants i n  federal courts to mwe 
-. 
. . 

See also, v. United States, 267 U.S. 517 (1925); Gorrpcrs 
v. Bucks Stove & Range Co., 221 U.S. 418 (1911); United States 
v. Hawkins, 501 F.2d 1029 (C.A. 9, 1974), certiorari denied, 
419 U.S. 1079 (1974); Y S  v. United States, 316 F.2d 718 (C.A. 
10, 1963); Cliett  .v. Ramnds, ~ ( c . A .  5, 1962); 
O.S. ex rel. Brown v.Lederer, 140 F.2d 136 (C.A. 7, 1944), certi- 
~ u . s .  734 (1944); Skinner v. b-, 505 F.2d 685, 
- C . A ~  1974). 



to obtain fran the anplainant a mre definite sta-nt, i f  such a statement 

. is necessary to enable a person to frame a response. See FUle 12(e), Federal 

Rules of Civil Procedure. Thus, in a case where respondents were provided 

a i l y  .vaguem notice of a charge of 'fraud on the axlrt,' the Court of 

Appeals for the Pifth Circuit noted: m e  propsition that reasonable 

notice is one of the irdispensible elements of due process requires 

rw, citation.' Skinner v.. m i t e ,  supra, 505 F.2d a t  690. 

V. Hotion for the Appointment of Another District Judge to  Preside 
Over the Disposition of the-Court's Order t o  Show Cause 

I n  the event that the Court does not grant the perding mtion 

to vacate a t  th is  t h ,  nor clarify its Order a s  requested above, we 

also respectfully request that the Court request the Chief Judge to 

a ~ p o i n t  another d is t r ic t  c w r t  judge to preside over the disposition 

of the Order to Show Cause. We do not make this  request out of any 

disrespect for th is  Court; the request, rather, is predicated on the 

view that the selection of another judge to preside in a contempt 

proceeding must be ha3 i f  it is appropriate, both for the appearance 

of justice ard in the interest of the sound administration of justice. 

Thus, the federal courts, including the Supreme Court, have indicated 

that, where as here, i t  is not necessary for the court to deal sumnarily 

with a charge of con-, it is appropriate to appaint another judge 

to preside wer the disps i t ion  of the charge. z/ 

1L/ . I t  is probably always preferable for a new judge to preside over 
a non-sumnary contempt proceeding, when feasible. Assignment 
of a contempt proceeding to a different judge is particularly 
appropriate here, to avoid any unseemly appearances. This is 
EXI not only for the reasons discussed in the text, but also because 
this Court, after having heard a private action involving the 
defendant Haswell, and after having a s s u d  jurisdiction of this 
action sua sponte, indicated in its Opinion and Order dated October 
19, 1 9 7 r t h a t  the defendant Haswell 'has been gravely d w e d  
by the Conmission's wrorgful actions in this  case.' We rcspect- 
fully wish to assure this  Court'that this  action was instituted 
by the Corrmission (not its attorneys) pursuant to  the Comnission's 
d a t e  to enforce.and administer the federal securities laws. 



I 

1 In Sohnson v. Mississippi, 403 U.S. 212 (1971), the Supreme Court, 

i . . 
in ordering a new trial on the contempt charge before a different judge, 

'i particularly emfiasized the fact that there was no need for the trial 

4 court to exercise its sumnary p e r :  

. - 
J.. . .. . - . .' 

c - 

1 

- .  

'*Instant action may be necessary *ere the mLs- 
behavior is in the presence of the judge and is 
known to him, and where imnediate corrective steps 
are needed to restore order and maintain the dig- 
nity and authority of the court * * *. But, there 
was no instant action here, a week expiring before 
r m v a l  of the case to the federal court was sought.. 

403 U.S. at 214. l0J In th i s  case, the Court,-in requiring a response 
. within twenty days of its order to show c a w ,  has effectively estab- 

lished that, even i f  contemptuous corduct did occur, this  is not a case 

in vhich SUmEUy action is fequired. As has been noted, .* it agpars  
.. 

from what the Supreme Cwrt  'did say [in Johnson v. Mississippi, wpra] , 
that  it is m i n g  toward :a per se rule requir& another judge to sit 

:.' in every case where the contempt citation is deferred until  after trial.. g/ 
. . :. 

.-%!&re, the court:*ld, i n  a case involving a lawyer cited for contempt 
.n: -. -%- -a. -. .'.. 

during a trial, that I . . . .  - - I . .. In  Johnson, allegations of bias on the part of the t r i a l  judge 
. . povided an alternative basis for the decision as we l l .  

Pennsylvania v. Hayberry, 400 U.S. 455 (1971), also i l lustrates  
. - -: the direction which the Supreme Cwrt is taking in th i s  area. 
. - . - 7  

That case concerned a defendant who acted a s  his  own counsel 
.. ! and who, during the course of the trial, made insulting and dero- 

gatory c o m n t s  to the trial  judge. The judge refused to become 
&roiled i n  controversy with the defendant ard, following the 
entry of the jury's verdict, found the petitioner guilty of contempt 
and sentenced him. 

The Suprere Court, however, held that where personal attacks 
occur, a judge shmld be presumed to  be disqualified, and the 
case should be decided by a different judge. Although Hayberry 
can, of course, be readily distiquished from the situatron here, 
where no personal attacks on the Court were d e ,  the case suggests 
strongly that a judge shculd not preside over the disposition 
of h i s  own charges of contempt, "where the delay [due t o  the 
referral of the case to another judge] may not injure public . . 

or  private right *.. v. United States, 267 U.S. 517, 
539 (1925). 

. . . .  - . . People v. s, 192 N.W. 2d 594, 602 (Mich. Ct. Am., 1971). 
-5  - ! 

.. ' ! 

. 



-although the judge who sa t  in  this  case may-not 
have been ccnstitutionally barred from si t t ing 

: because in this  case Walter Kurz did m t  a t  any 
' 

tirre personally insult or attack the judge in any 
wav whatsoever. the sound d i n i s t r a t i o n  of justice 
r b i r e s  in the l ight  of the Nayberry rule, lhat 

This salutary rule wauld obviate what would otherwise be an anomaly, 

m y ,  that a blatantly contumxious defendantwauld have a greater 

assurance of judicial impartiality than a person whose conduct was only 

slightly offensive to the a r t  or an attorney whose representation of 

his client only slightly exceeded the permissible bourds of apprqriate  

rdvocacy. The procedures afforded each should be equivalent, and the m- 

sideration of whether the trial judge was 'impartial' or 'ahroiled,' 

whether the attacks upon him were 'personal,' ah3 whether the judge becam 

an active *conhatant,- are essentially mt relevant. I f  an uninvolved, 

and therefore unquestionably m r t i a l ,  ju@e decides the case, the inguiry 

may then be focused where it shculd, on the conduct of the accused con- 

mr .  As the a r t  noted in People v. Kurz, supra, 192 N.W. 2d a t  603 . 
(mpbasis added): 

*I t  is not in the interest of the sound adminis- 
tration of justice to encourage persons charged 
with or convicted of criminal contempt to search 
the transcript and attempt t o  dems t r a t e  
that the t r i a l  judge acted out of personal ani- 
rrosity, or became personally &roiled, or that 
h i s  objectivity can reasonably be questioned *. 
In cases such as this, where there is no personal 
attack on the judge, where the question of his  

rsonal involvement in the controversy is doubt- El, he should be able to  disqualify himself w i t h -  
out having t o  declare that there is a reasonable 

estion about his  objectivity, and we should be 
g l e  to  d i s p s e  of these cases without having to 
make an inquiry concerning the objectivity of the 
judge. Nor do we think it to  be in the interest 
of justice t o  allow those defendants who person- 
alized their attacks and are the mst abrasive 
-7- a t r i a l  before another judge, while denying a 

i 
192 N.W. M at  602-603 (emfiasis added). i( . - 1. . - 

. I  -. 



.v and who is haraed 
trial before another judge t o  a lawyer 
cmducted h i m e l f  decorousl, _ _ - 

with having transgressed the bwnds of 
advocaq. " 

who has 

As poinled out by Hr. Chief Justice Burger, the matter 'relates 

to a question of procedure' and mIshould] not reflect on [the judge's] 

performance.' Pensylvania v. Fyberry, supra, 400 U.S. a t  469. 

. . Accordingly, unless the Court determines to vacate its Order to 

Show Cause a t  t h i s  t h ,  or, failing that, unless the Court for the 

reasons indicated supra, a t  pages 12-15, provides clarification oE the 

Order to Shw Cause sufficient to enable the Comnission's attorneys . 

to determine the nature and basis for the charges of conkmpt Mde against 

them, it is respectfully requested that the Court request the Chief 

. 1 Judge of the United States District Court for the Western District of 
. !  . 

4 Oklahoma to appoint another judge to preside wer  the disposition of 

; :j  the Order t o  Show Cause. .:;. .. . 
. . 

. . . . . . .  '> . VI. Conclusion '. -: 
i; . .. 

-. -: .x- 
.- . 2;;1-=--- 2t is suhnitted that  the h i s s i o n ' s  attorneys comnitted no 

! 
I .  misbehavior such as wou1.d warrant a finding of obntempt or the imposition 
i 
. . of any sanction. Accordingly, it respectfully requested that the Court's 

. : .- ! . Order to Show Cause dated October 5, 1977, be vacated. 

In the event that the Court determines not to vacate the Order 

to Show Caus, it is respectfully requested that the Court supply clari- 

' fication of its order, in respect to the ra t te rs  s e t  forth above a t  pages 

12-15, sufficient to enable the Comnission's attorneys t o  answer the 

.; ;: 3 charges. I 
-- I 

:-.:.A . Pinally, -should the Court determine neither to vacate its Order '. ... 

- -i t o  Show Cause nor to clar i fy that Order it is further requested that 
I 

.- .. 

- .--I 



j .._ . the Court request the Chief Judge of the Court to.appint another judge 
. , 

to axlsider what disposition of the Order to Show Cause should be made. 

Respectfully suhnitted, 

JAMES 8. SCHRIPP 
Assistant General Counsel 

TTEOX)RE S. BI13CB 
Attorney 

Securities and &change Cunnission 
Washingtm, D.C. 20549 
Tklephone (202) 376-7158 


