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HERITAGE TRUST COMPANY, 
JOHN R. BROMLEY, 
H. D. WUBAHKS, JR,, 
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Defendants-Appellants, 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

Appeal from the United States District Court 
for the District of Arizona 

I Before: BLmTEDLZR and MODWIN, Circuit Judges, and 
FIRTH,* District Judge 

The appeal from the order appointing a receiver 

is moot. Because the district court quashed the portion 

I of its order appointing a receiver without prejudice to / 

reinstatement on sfiow&ng of good cause, no issue remains 

I in connection with the appointment of the receiver, 
I The attempted challenge to the determination that 

I the r e ~ c a b l e  'inter vivos trusts are securities is not properly before this court. That determination was made 

I by the district court in its July 1, 1975, order, no timely appeal from which was ever taken. The attempted appeals 

) from the order appointing the receiver do not proxi.de any .- 

vehicle for challenging the,earlier order in which thpt 

determination was 'made. Moreover, &en if the orders from 

1 which the appeal is .taken did revive its earlier challenge 
to the securities issue, that challenge became moot when 

- 
* bwrable W k t  Nxth, kited States District Judge, Ckntral Diseict 
of CaK€ornia, sitting by designation. 
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v. * S t a t e s  Dis t r ic t  Cour t  
* f o r  t h e  E a s t e r n  D i s t r i c t  

C. K a r t i n  U n t e r r e i n e r ,  * of  H i s s o u r i .  

d/b/a S e c u r i t y  Research t 

A s s o c i a t e s ,  
* 

Appel lan t .  * 

Submitted:  February  16,  1978 

F i l e d :  May 1 2 ,  1978 

Be fo re  HEANEY and BENLEY, C i r c u i t  Judges ,  and HANSON, 
S e n i o r  D i s t r i c t  Judge.* 

/ 

HENLEY, C i r c u i t  Judge. 
/ 

T h i s  cause  i s  b e f o r e  u s  on an  a p p e a l  by t h e  defendan t  

from a judgment i n  f a v o r  o f  t h e  p l a i n t i f f  r ende red  by t h e  

Uni ted  S t a t e s  D i s t r i c t  Cour t  f o r  t h e  E a s t e r n  D i s t r i c t  of 

Mis sou r i  (Chief  Judge James H. Mered i t h ) .  

I n  1974 and  1975 t h e  de fendan t ,  C. Mar t in  Un te r r e ine r ,  

a c i t i z e n  of Missour i  and do ing  b u s i n e s s  as S e c u r i t y  Re- 

# 

*The Honorable W i l l i a m  C. Hanson, Un i t ed  S t a t e s  
S e n i o r  D i s t r i c t  Judge,  Sou thern  Dis t r i c t  of Iowa, s i t t i n g  
by d e s i g n a t i o n .  - 

Attachment B 
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s e a r c h  A s s o c i a t e s ,  was a s z l e s  z g e n t  i n  t h e  S t .  Louis  a r e a  

of an  Arizona c o r p o r a t i o n  known as H e r i t a g e  T r ~ s t  Coz;=ny 

( H e r i t a 5 e )  which was c6ntrolleZ Dp John R. Brozley. 

Z 3  e a r l y  1975 p l ~ i n t i f f ,  J. Bruce Kel ton ,  a c i t i z r n  

of r.:lss?i~ri, ha5 dca l i ; , g s  w i t h  t h e  dc - f e~ ,dzn t  a s  ~ ~ e i l t  f o r  

i i e r i t z ; e ,  a52 e s  a r e s u l t  of d i s c u s s i o n s  between ? l a i n t i f f  

and 2afezZant  t h e  f o r n e r  i n v e s t e d  s c 3 s t a n t i a l  suns of money 

i n  c e r t a i n  i n t e r  v i v o s  t r u s t s  t h a t  were b e i n g  o f f e r e d  by 

H e r i t a g e .  One o f  t h o s e  t r u s t s  i nvo lved  a s o - c a l l e d  Keogh 

P l a n  f o r  a r e t i r e m e n t  income t h a t  would e f f e c t  s u b s t a n t i a l  

income t a x  s a v i n g s .  

By e a r l y  1976 it had become a p p a r e n t  t h a t  p l a i n t i f f ' s  

i nves tmen t s  w e r e  p robab ly  w o r t h l e s s ,  and t h i s  a c t i o n  was 

commenced i n  t h e  d i s t r i c t  c o u r t  on  March 2,  1976 The 

compla in t  a l l e g e d  t h a t  t h e  d e a l i n g s  between t h e  p l a i n t i f f  

and  H e r i t a g e ,  t h rough  t h e  de f endan t ,  amounted to  an i s s u a n c e  

of " s e c u r i t i e s "  by H e r i t a g e  which were r e q u i r e d  t o  be 

r e g i s t e r e d  w i t h  t h e  f e d e r a l  S e c u r i t i e s  & Exchange Commission 

(SEC) by  t h e  S e c u r i t i e s  A c t  of 1933, 15 U.S.C. S 77a e t  

seq. ,  and  w i t h  t h e  D i v i s i o n  of S e c u r i t i e s  of  t he  S t a t e  

o f  Mi s sou r i  as. r e q u i r e d  by  t h e  Mis sou r i  Uniform S e c u r i t i e s  

A c t ,  R.S. Mo. S S  409.401 e t  8eq. 2 

'The c o m p l a i n t  named as d e f e n d a n t s ,  i n  a d d i t i o n  t o  
U n t e r r e i n e r ,  b o t h  H e r i t a g e  and Bromley. However, a f t e r  
H e r i t a g e  was p l a c e d  i n  r e c e i v e r s h i p  by a n  Ar izona  s t a t e  
court i n  A p r i l ,  1976,  t h e  compla in t  was d i s m i s s e d  as 
a g a i n s t  H e r i t a g e  and  Bromley. 

2 ~ h e  M i s s o u r i  s t a t u t e  app6ars .at Chap t e r  409 o f  t h e  
Revised S t a t u t e s  of Mis sou r i  (1969). The s t a t u t e  w a s  
amended i n  c e r t a i n  r e s p e c t s  n o t  h e r e  m a t e r i a l  i n  1971  and 
1975. It was r a t h e r  e x t e n s i v e l y  amended i n  1977 a f te r  



It ~ 4 s  f u r t h e r  a l l e o e d  t h a t  t h e  w s e c u r i t i e s "  wrre no t  

reg is te rec?  w i t 3  e l t h 5 r  t h e  S E C  o r  t h e  Klssour i  Dlvisicn of 

S e c ~ r i t l ~ s  a s  r e c e i r e d ,  a n d  t h z t  the d ~ f e n d a ~ t  was li~h!e 

t o  t h c  pieintiff u n d e r  b c r h  t h e  f e 2 ~ r a l  and s t a t e  s t z t u t e s .  
- - -  

~ ~ E ~ F A L L ~ L  s o z ~ h t  t o  rczcrvr t h e  ~ ~ l s i l ~ t  of h i s  t o t a l  i ~ v e s t -  

r..~r.t, p3 2s i n t c r c s t  ~ i i i !  c o s t s ,  to;ci!-,cr with a reasor ,zkle  

a t k c - z c y ' s  fez. The " f 2 5 ~ r a l  c la im" wzs s ~ t  o u t  i n  Count I 

of t h e  corr.??aint and ' j u r i s d i c t i o r !  was p red ica t ed  on 15  

U . S . C .  5 77v. The " s t z t e  c l a i n "  was s e t  o u t  i n  Count I1 of 

t h e  c c x ? l a i n t ,  and j u r i s d i c t i o n  of t h a t  c la im was pendent 

due t o  t h e  absence of  d i v e r s i t y -  of  c i t i z e n s h i p  between t h e  

p a r t i e s .  

I n  t h e  o r i g i n a l  answer t h e  defendant  took t h e  p o s i t i o n  

t h a t  t h e  i n t e r  v ivos  t r u s t s  i n  which p l a i n t i f f  had i n v e s t e d  

w e r e  n o t  s e c u r i t i e s  w i t h i n  t h e  meaning o f  e i t h e r  t h e  f e d e r a l  

o r . t h e  s t a t e  s t a t u t e .  By an amended answer defendant  a l l e g e d  

t h a t  even i f  t h e  t r u s t s  were s e c u r i t i e s ,  they  were exempt 

from r e g i s t r a t i o n  under  bo th  t h e  f e d e r a l  and s t a t e  s t a t u t e s .  

The c a s e  was submi t ted  t o  t h e  d i s t r i c t  c o u r t  on t h e  

p l ead ings ,  d e p o s i t i o n s ,  e x h i b i t s  and b r i e f s .  Judge Meredith 

r u l e d  i n  f a v o r  o f  t h e  p l a i n t i f f .  H i s  f i n d i n g s  o f  f a c t  and 

conc lus ions  o f  l a w ,  amounting t o  a memorandum opin ion ,  

are publ i shed  as MeZton v .  Unte r r e ine r ,  436 F.Supp. 740 

(E.D. M o .  1977).  

Defendant i n  u rg ing  r e v e r s a l  advances t h e  same con- 

t e n t i o n s  t h a t  h e  made i n  t h e  d i s t r i c t  c o u r t ,  and i n  a d d i t i o n  

- t h e  r e s p e c t i v e  r i g h t s  and l i a b i l i t i e s  o f  t h e  p a r t i e s  t o  
t h i s  a c t i o n  had become f ixed .  



contends  t h a t  p l a i n t i f f  i s  es tos?ed f r o z  ~ a i n t a i n i n g  t h e  

a c t i o n .  

pl ~ n e  - S ~ c u r i t i e s  A c t  of 1333 provides  f o r  t h e  rfslstra- 

t i o n  of  s e c u r i t i e s  vi t h  t h e  S E C ,  and the s z l e  o f  a n  un- 

re~isterec s c c u r i t y  nay be a v i o l a t i o n  of t h e  s t a t u t e  

ucless the s e c u r i t y  i s  e x c q t  f r o n  r e g i s t r a t i o n .  

1 5  U . S . C .  S 77e (a )  p rov ides  t h a t  u n l e s s  a r e g i s t r a t i o n  

c e r t i f i c a t e  i s  i n  e f f e c t  as t o  a nonexenpt s e c u r i t y ,  it i s  

unlawful  f o r  any person,  d i r e c t i y  or i n d i r e c t l y :  

(1) t o  make use  o f  any means or in s t rumen t s  
of t r a n s p o r t a t i o n  o r  communication i n  i n t e r s t a t e  
commerce or of t h e  m a i l s  t o  s e l l  such s e c u r i t y  
th rough  t h e  u s e  or medium o f  any p rospec tus  
or o therwise ;  or 

( 2 )  t o  c a r r y  or cause  t o  be c a r r i e d  through 
t h e  n a i l s  or i n  i n t e r s t a t e  commerce, by any 
means o r  i n s t rumen t s  o f  t r a n s p o r t a t i o n ,  any 
such s e c u r i t y  for t h e  purpose  of s a l e  or f o r  
d e l i v e r y  a f t e r  s a l e .  

S e c t i o n  77L p rov ides  i n  p e r t i n e n t  p a r t  t h a t  "Any 

person who--(l) o f f e r s  or s e l l s  a s e c u r i t y  i n  v i o l a t i o n  of - 
s e c t i o n  77e of t h i s  t i t l e .  . ' . s h a l l  be l i a b l e  t o  t h e  person  

purchas ing  such  s e c u r i t y  from him, who may s u e  e i t h e r  a t  

law or i n  e q u i t y  i n  any c o u r t  o f  competent j u r i s d i c t i o n ,  t o  

r ecove r  t h e  c o n s i d e r a t i o n  p a i d  for such s e c u r i t y  w i t h  

i n t e r e s t  t h e r e o n ,  less t h e  amount o f  any income r e c e i v e d  

the reon ,  upon t h e  t e n d e r  o f  such  s e c u r i t y ,  or f o r  damages 

if h e  n o  longe r  owns t h e  s e c u r i t y . -  
I - 

# 

S e c t i o n  77c  p rov ides  t h a t  a number o f  t y p e s  of s e c u r i -  

- t ies  are exempt from t h e  r e g i s t r a t i o n  requ i rements  of the 

A c t ,  Some o f  t h e  exemptions depend upon t h e  n a t u r e  o f  t h e  



i n s t i t u t i o n  i s s u i n g  t h e  s e c u r i t y  i n  q u e s t i o n  and upon 

whe the r  or n o t  t h e  i ~ s t i t u t i o n  i s  r u S j e c t  t o  fedcra? o r  

s t a t e  rec: lat ion ~ ' - 5 e r  t h a n  r ~ c u l a t j : o r ?  by t h e  SFC. As t o  

tiif f e 3 ~ r a l  c l s i n :  cf c l z i n t i f f ,  I t  2--- . d . - c s r s  . t o  u s  t ? , a t  

p ? ~ i r . t i f i  r e l i ~ s  ~ l t l z t t e l y  on  5 7 7 c ( z )  ( 2 )  which pzcviCies 

a::.::? o t k ~ z  t? : i rcs  k h z t  a s k c a r i t y  is e x e r q t  i f  it i s  i s s x ? d  

o r  gsir&zteed ky a S ~ n t ,  or i f  i t  r e ~ r c s e n t s  "any i n t e r s s t  

or p z r t i c i 2 a t i o n  i n  any cc;;~-,on t r u s t  fund o r  s i ~ ~ i l a r  fund 

m a i n t a i n e d  by a bznk e x c l u s i v e l y  f o r  t h e  c o l l e c t i v e  i n v e s t -  

n e n t  and r c i n v e s t r r z n t  o f  assets c o n t r i b u t e d  t h e r e t o  by such 

bank i n  i t s  c a p a c i t y  a s  t r u s t e e ,  e x e c u t o r ,  a d n i n i s t r a t o r  o r  

g u a r d i a n .  ,, 3 

I n  C a p i t a 2  Funds, I n c .  v .  S e c t c r i t i e s  t3 EzcZian_oe Com- 

m i s s i o n ,  3 4 8  F.2d 582, 586 ( 8 t h  C i r .  1 9 6 5 ) ,  t h i s  c o u r t  

h e l d  t h a t  t h e  5 7 7 c ( a ) ( 2 )  exempt ion  is  t o  b e  c o n s t r u e d  

s t r i c t l y ,  and t h a t  t h e  burden  o f  e s t a b l i s h i n g  t h e  a v a i l -  

a b i l i t y  o f  t h e  exempt ion  w i t h  r e s p e c t  t o  a  g i v e n  s e c u r i t y  

i s  on t h e  p a r t y  a s s e r t i n g  t h e  exempt ion .  I t  was f u r t h e r  

h e l d  t h a t  f o r  p u r p o s e s  o f  t h e  exempt ion  t h e  i n s t i t u t i o n  

i s s u i n g  t h e  s e c u r i t y  ( o t h e r  t h a n  a  n a t i o n a l  o r  f e d e r a l  re- 

s e r v e  bank)  must  b e  o r g a n i z e d  and s u p e r v i s e d  under  s t a t e  

bank ing  a u t h o r i t y ,  and  t h a t  t h e  b u s i n e s s  o f  t h e  i n s t i t u t i o n  
4 - .  

must  b e  s u b s t a n t i a l l y  c o n f i n e d  t o  banking.  

 hat exemption and others were r e a f f i r m e d  i n  l a t e r  
l e g i s l a t i o n .  See 1 5  U.S.C. 5 77ddd. 

'while many banks  t o d a y  perform a l a r g e  number o f  
s e r v i c e s ,  b a s i c a l l y  t h e  b u s i n e s s  of "banking" c o n s i s t s  of 
a c c e p t i n g  d e p o s i t s ,  c a s h i n g  c h e c k s ,  d i s c o u n t i n g  commercial 
p a p e r ,  and making l o a n s  of m6ney.. Cf. 12  U.S.C. 5 3 6 ( f )  
d e f i n i n g  "branch" banks .  See a l s o  First  American Bank t5 

T r u s t  Co. v .  George ,  540 F.2d 3 4 3  ( 8 t h  C i r .  1976) ;  ~ i s s o u r i  
e z  r e t .  Kostman v .  Firs t  Nat ' 2  Bank i n  S t .  L o u i s ,  538 F.2d 
219 ( 8 t h  C i r . ) ,  c e r t .  d e n i e d ,  429 U.S. 941 (19761.. 



S e c t i o n  77b (1) d e f i n e s  " s e c u r i t y n  i n  comprehensive 

tem.s and e x p r e s s l y  i n c l u d e s  an  " inves tment  c o n t r a c t n  i n  

t,?s d e f i n i t i o n ,  and the Z e f i n i t i o n  z l s o  i n c l u d e s  " i n  

g e n e r a l ,  azy i n t e r e s t  or i n s t r u r i e n t  c o x ~ o n l y  known as  a 

' s e r ~ r i t y ' .  . . . n 

I n  t h e  l e a z i n g  case o f  S e c u r i t i e s  & E r c h c n ~ e  C o m S s s i c n  

V .  2.  J. E m e y  Co., 328 U . S .  293, 298-99 (1946) , t h e  Supreme 

C o u r t  d e f i n e d  a n  " i n v e s t m e n t  c o n t r a c t "  as  f o l l o w s :  

. . .[A]n i n v e s t m e n t  c o n t r a c t  f o r  pur-  
p o s e s  o f  t h e  s e c u r i t i e s  A c t  means a  c o n t r a c t ,  
t r a n s a c t i o n  or scheme whereby a p e r s o n  i n -  
vests his money in a comon e n t e r p r i s e  and 
i s  l e d  t o  e x p e c t  p r o f i t s  s o l e l y  from t h e  
e f f o r t s  o f  a promoter  or  a t h i r d  p a r t y ,  it 
b e i n g  i m m a t e r i a l  w h e t h e r  t h e  s h a r e s  i n  t h e  
e n t e r p r i s e  are e v i d e n c e d  by f o r m a l  c e r t i f i -  
c a t e s  o r  by nominal  i n t e r e s t s  i n  t h e  p h y s i c a l  
assets employed i n  t h e  e n t e r p r i s e .  . . . 
[ T h i s  d e f i n i t i o n ]  p e r m i t s  t h e  f u l f i l l m e n t  
o f  t h e  s t a t u t o r y  p u r p o s e  o f  c o m p e l l i n g  f u l l  
and f a i r  d i s c l o s u r e  r e l a t i v e  t o  t h e  i s s u a n c e  
of ' t h e  many t y p e s  o f  i n s t r u m e n t s  t h a t  i n  
o u r  commercial  wor ld  f a l l  w i t h i n  t h e  o r d i n a r y  
c o n c e p t  0 f . a  s e c u r i t y . '  H. Rep. No. 85, 
73d Cong., 1st Sess. , 'p.  11 . It embodies a 
f l ex ib le  r a t h e r  t h a n  a s t a t i c  p r i n c i p l e ,  o n e  
t h a t  i s  c a p a b l e  o f  a d a p t a t i o n  t o  meet t h e  
c o u n t l e s s  a n d  variable schemes d e v i s e d  b y  
t h o s e  who s e e k  t h e  u s e  o f  t h e  money o f  o t h e r s  
on  th'e promise  of p r o f  its. 

See a280 t h e  d i s c u s s i o n  a p p e a r i n g  i n  Uni ted  Rousing Founda- 

tCon, Inc.  v .  Forman, 4 2 1  U . S .  837, 847-58 (1975) .  

The M i s s o u r i  s t a t u t e ,  as  it was w r i t t e n  i n  1975 and 

1976, d e f i n e d  a " s e c u r i t y '  e s s e n t i a l l y  as t h a t  term i s  
d e f i n e d  i n  t h e  f e d e r a l  s t a t u t e .  R.S. Mo. S 409.301( l )  

(1969).  R e g i s t r a t i o n  of nonexempt s e c u r i t i e s  w i t h  the 

s t a t e  agency was r e q u i r e d ,  a n d  t h e  sale o f  a n o n r e g i s t e r e d ,  



nonexempt s e c u r i t y  w2s unlawful .  R.S. Mo. 5 409.301 (1969). 

A s e c u r i t y  w a s  exen?t  from r e g i s t r a t i o n  i f  it w a s  i s s u e d  by  

a Sank ,  s ~ v i n ~ s  i n s t i t u t i o n  o r  t r u s t  conpanp o r ~ a n i z e d  and 

s=?erviseG xndsr the l ~ w s  of any s t a t e .  R .S .  Mo. S 4 0 9 . 4 0 2  . 

( E )  ( 3 )  ( 1 5 ~ _ 5 )  . R . S .  t-:D. L ; o ~ .  4 1 1  (1963) provided t h a t  

a pe r so3  v i . 2 2 a t i n g  5 409.301 would be l i s b l e  t o  t h e  pe r san  

Cayin? t ? ~ e  security I n  zn azount  e q u a l  t o  the  c o n s i d e r z t i o n  

pz id  f o r  t h e  s e c u r i t y  p l u s  i n t e r e s t ,  o r  f o r  d m a g e s ,  and 

f o r  a  r ea sonab l e  a t t o r n e y ' s  fee. 

Turning t o  t h e  f a c t s ,  p l a i n t i f f  i s  the p a s t o r  o f  a  

P r e s b y t e r i a n  church  i n  B lack j ack ,  Missour i ,  who i n  1974 

and 1975 had money t o  i n v e s t .  The defendan t  is  a r e g i s t e r e d  

d e a l e r  i n  s e c u r i t i e s  and,  as  i n d i c a t e d , . d u r i n g  t h e  r e l e v a n t  

p e r i o d  was a s a l e s  a g e n t  f o r  H e r i t a g e .  

Fol lowing d i s c u s s i o n s  between p l a i n t i f f  and defendan t ,  

t h e  former  dec ided  t o  i n v e s t  i n  r evocab l e  i n t e r  v i v o s  

t r u s t s  t h a t  H e r i t a g e  w a s  o f f e r i n g  t o  t h e  i n v e s t i n g  p u b l i c .  

In o r d e r  f o r  t h e  p l a i n t i f f  t o  make such an inves tment  

it was n e c e s s a r y  f o r  him t o  e x e c u t e  a "Dec l a r a t i on  o f  
/ 

T r u s t  Agreementm and also a n  "App l i ca t i on  f o r  B e n e f i t s  Under 

D e c l a r a t i o n  o f  T r u s t  Agreement,m Those documents, when 

execu ted  by p l a i n t i f f  would be mai led ,  a l ong  w i t h  p l a i n -  

t i f f ' s  remittance, by t h e  de fendan t  t o  H e r i t a g e  i n  Phoenix,  

Arizona.  H e r i t a g e ,  i n  t u r n ,  would m a i l  t o  p l a i n t i f f  a non- 

n e g o t i a b l e  "T rus t  R e ~ e i p t . ~  Those t h r e e  documents s p e l l e d  

o u t  the c o n t r a c t u a l  r e l a t i o n s h i p  between p l a i n t i f f  and 

H e r i t a g e ,  

As found by t h e  dis tr ict  ;ourt ,  t h e  D e c l a r a t i o n  of 
T r u s t  Agreement p rov ided  i n  p a r t :  



The T r u s t e e  s h a l l  have t h e  f u l l  power 
i n  i t s  z b s o l u t e  d i s c r e t i o n  and wi thou t  p r i o r  
a u t h o r i t y  f r o s  any c o u r t  t o  do e v e r y t h i n g  
z r - c ~ s ' s a r y  f o r  t h e  ?rc?or a e ~ i n i s t r a t i o n  of 
t k i s  T r u s t  i ~ - , c I ~ f i n ? ,  b u t  n o t  l i m i t e d  t o ,  
t h e  pob-er: ( a )  t o  s e l l ,  redeem, t r z n s f e r ,  
e x c h ~ n c e ,  assion, h y p t h e c a t e ,  i n v e s t  or 
r e l n v c s t  any ~ r o p c r t y  belonging t o  t h e  T r u s t  
E s t z t e  i r r ~ s p ? c t i v ~  of  any r u l e  of  l t w  gcvern- 
in: i nves t r i en t s  by f i d u c i a r i e s ;  . . , . 

On March 5 ,  1975 p l a i n t i f f  execu ted  and d e l i v e r e d  t o  

t h e  Cefendant a D e c l a r a t i o n  of T r u s t  Agreement and an 
App l i ca t i on  f o r  B e n e f i t s  Under D e c l a r a t i o n  of  T r u s t  Agree- 

ment a long  w i t h  a  check i n  f a v o r  of  ~ e r i t a ~ e  i n  t h e  sum o f  

$S,O50.00. Those documents and t h e  check w e r e  mai led  t o  

H e r i t a g e  by t h e  defendant .  On March 7, 1975 H e r i t a g e  

i s s u e d  and mai led  t o  p l a i n t i f f  i t s  T r u s t  R e c e i p t  ev idenc ing  

t h e  i n i t i a l  inves tment ,  Subsequent ly  p l a i n t i f f  i n v e s t e d  

o t h e r  funds  w i t h  H e r i t a g e a n d  r e c e i v e d  a d d i t i o n a l  T r u s t  

Rece ip t s ,  H e r i t a g e  i n v e s t e d e t h e  funds  o f  p l a i n t i f f  i n  r e a l  

estate mortgages and c o n t r a c t s .  Defendant was p a i d  a 10% 

. commission on the inves tments ,  /' 

Some months b e f o r e  p l a i n t i f f  made h i s  i n i t i a l  i n v e s t -  

ment ~ e ~ i t a ~ e  had become invo lved  i n  l i t i g a t i o n  w i t h  the 

SEC i n  f e d e r a l  c o u r t  i n  Arizona.  The d i s t r i c t  c o u r t  found 

i n  t h a t  connec t ion :  

6. On October 8, 1974, t h e  Uni ted  
S t a t e s  D i s t r i c t  Cour t  f o r  t h e  D i s t r i c t  o f  
Arizona,  permanent ly  en jo ined  H e r i t a g e ,  
Bromley, and o t h e r s ,  fram making u s e  o f  t h e  
i n s t r u m e n t a l i t i e s  of i n t e r s t a t e  commerce 
t o  offer or se l l  . , n o n r e g i s t e r e d  s e c u r i -  
t ies i n c l u d i n g ,  s p e c i f i c a l l y ,  t h e i r  " r evocab le  
i n t e r  v i v o s  t r u s t s , '  u n l e s s  exempt from t h e  



p r o v i s i o n s  of S e c t i o n  5  of  t he  S e c u r i t i e s  
Act of 1933, 15  U.S.C. S 77e.' Securities 
cn2 E=ckcxce Cc?ir<ssion v .  E ~ r S t s p e  ??* i~s t  Co., 
4 0 2  F.Supp. 7 4 4 ,  745-46 (D. k r i z .  1975) .  
D e f ~ n S z n t  w a s  zV&are  of t h i s  i n j u n c t i o n ,  b u t  
d i d  n o t  aEvise  p l a i n t i f f  t h ~ r e o f .  

The d i s t r i c t  c o u r t  a l s o  found,  and t h e  f i n d i n g  i s  n o t  

d i s p u t e d ,  t h a t  t h e  t r u s t  agreements involved i n  t h e  c a s e  

were n o t  r e g i s t e r e d  w i t h  e i t h e r  t h e  SEC o r  w i t h  t h e  

Missour i  D i v i s i o n  of  S e c u r i t i e s ,  and t h a t  t h a t  f a c t  was 

known t o  t h e  defendant  b u t  he  d i d  n o t  adv i se  t h e  p l a i n t i f f  

of  it. 

P l a i n t i f f ' s  t o t a l  inves tment  w i th  Her i t age  amounted t o  

$11,750.00 and h e  r e c e i v e d  from Her i t age  p r i o r  t o  t h e  

l a t t e r ' s  i n so lvency  t h e  sum o f  $618.03. The d i s t r i c t  

c o u r t  awarded p l a i n t i f f  judgment f o r  t h e  d i f f e r e n c e  between 

t h o s e  sums, p l u s  i n t e r e s t  and c o s t s ,  and a  r ea sonab le  

a t t o r n e y ' s  f e e  t h a t  was f i x e d  u l t i m a t e l y  a t  $3870.00. 

The d i s t r i c t  c o u r t  concluded t h a t  t h e  t r u s t s  i n  

q u e s t i o n  amounted t o  " s e c u r i t i e s n  under bo th  t h e  f e d e r a l  

and t h e  s t a t e  s t a t u t e s  and t h a t  t hey  were n o t  exempt 

f r o m  r e g i s t r a t i o n  under e i t h e r  s t a t u t e .  I n  pas s ing  on 

the f e d e r a l  claim the d i s t r i c t  c o u r t  gave cons ide rab le  . . 

weight  t o  t h e  h o l d i n g  i n  Securities C Exchange commission 

v .  Heritage Trust Co., 402 F.Supp. 744 (D. Ar iz .  1975).  

W e  t a k e  up first and reject o u t  o f  hand the de fendan t ' s  

b e l a t e d  claim t h a t  p l a i n t i f f  i s  es topped from main ta in ing  

the a c t i o n .  Es toppe l  w a s  n o t  p leaded i n  t h e  d i s t r ic t  c o u r t ,  

as r e q u i r e d  by Fed, R, Civ.  P, 8 ( c ) ,  n o r  was t h e  defense  

otherw'ise r a i s e d  i n  the t r i a l  c o u r t .  Defendant 's  e f f o r t  t o  



r a i s e  t h e  q u e s t i o n  f o r  t h e  f i r s t  t ime i n  t h i s  c o u r t  is 

nothing b u t  an  a p p e l l a t e  a f t e r t h o u g h t .  Nor do we pe rce ive  

i n  t h e  record zny s u b s t a n t i a l  b z s i s  fo r  t h e  c l z i n  even i f  

i t  vEre pro~erly before us. 

ks t o  p l a i n t i f f ' s  federal c lc im,  w e  a s r e e  wi th  t h e  

d i s t r i c t  c o u r t  t h a t  p l a i n t i f f  was e n t i t l e d  t o  recover  on 

t h a t  c la im,  and we can add l i t t l e  of  subs tance  t o  what 

Judge Meredith had t o  s a y .  on t h e  s u b j e c t .  

We do  n o t e  t h a t  i n  a d d i t i o n  t o  c la iming t h a t  t h e  

Her i t age  s e c u r i t i e s ,  i f  t hey  were " s e c u r i t i e s , "  were exempt 

under S 7 7 c ( a ) ( 2 ) ,  t h e  defendant  also claimed t h a t  t hey  

were exempt under - t h e  : p r o v i s i o n s  o f  S 77c ( a )  (5)  and (8)  . 
W e  are s a t i s f i e d  t h a t  a t  p e r t i n e n t  t i m e s  Her i tage  was n o t  

a bank, or a sav ings  and loan  a s s o c i a t i o n ,  or any o t h e r  

t y p e  o f - i n s t i t u t i o n  mentioned i n  77c ( a )  ( 2 )  and ( 5 )  , and 

t h a t  t h e  s e c u r i t i e s  h e r e  involved  were n o t  o f  t h e  t y p e  

exempted by S 77c (a) (8)  . 

W e  d i s a g r e e  w i t h  t h e  d i s t r i c t  c o u r t  t o  t h e  e x t e n t  

t h a t  i t  h e l d  t h a t  p l a i n t i f f  w a s  e n t i t l e d  t o  reFover on h i s  

s t a t e  c l a i m  as w e l l  as on h i s  f e d e r a l  claim. I n  ou r  view 

t h e  s e c u r i t i e s  i n  ques t ion  w e r e  exempt from Missour i ' s  

requirem'ent of r e g u l a t i o n  on t h e  ground t h a t  wh i l e  Her i t age  

w a s  n o t  a "bank" and w h i l e  it probably w a s  n o t  a "savings  

i n s t i t u t i o n , "  it w a s  a ' t r u s t  company" organized  as such 

under Arizona l a w  and s u b j e c t  t o  Arizona superv is ion .  I n  

our opin ion ,  t h e  exempt s t a t u s  o f  a s e c u r i t y  under R.S. 

Mo. 409.402(a)(3) (1969) depends upon t h e  c o r p o r a t e  n a t u r e  

of t h e  i s s u i n g  company. Whi)e it may be  t r u e ,  as Judge - - 
Meredith found, t h a t  t h e  s e c u r i t i e s  involved h e r e  d i d  n o t  

impose normal o r  convent iona l  f i d u c i a r y  d u t i e s  on Her i t age ,  

t h a t  c o n s i d e r a t i o n  would n o t  a l t e r  t h e  appa ren t ly  undisputed 



f a c t  t h a t  i n  1974 ,  1975  and  1976  H e r i t a g e  was a " t r u s t  

com?any. " 

I?. i n e  s l z n i f i c a n c e  of oar d i f f e r e n c e  w i t h  t h e  d i s t r i c t  

cour t  i s  l ir , l teE t o  t h e  x a t t e r  o f  a t t o r n e y ' s  fee. The 

E i s r o n r i  s t h t u t e  e x i r e s s l y  p e r n i t s  t h e  award o f  a r e a s o n a b l e  

fee i n  a c a s e  of t h i s  k i n d .  The  . f e d e r a l  s t a t u t e  d o e s  n o t .  

W e  see n o t h i n g  i n  this case t h a t  would  t a k e  it o u t  of 

t h e  g e n e r a l  "American r u l e n  r e f e r r e d  t o  i n  AZkeska T i p e Z i z e  

S e r v i c e  Co. v .  W i t d e r n e s s  S o c i e t y ,  421  U . S .  240 (1975) .  And 

we c o n c l u d e  t h a t  t h e  award  o f  a fee t o  t h e  p l a i n t i f f  was  

improper. J a c k s o n .  v. Oppenheim, 533  F.2d 826,  8 3 1  ( 2 d  

C i r .  1 9 7 6 ) ;  Aronson v .  TPO, Inc., 410 F.Supp. 1375 ,  1380  

(s.D.' N.Y. 1 9 7 6 ) .  Cf. Van AZen v. Dominick & Dominick, I n c . ,  

560 F.2d 547,  553  ( 2 d  C i r .  1 9 7 7 ) .  

W e  t h i n k  t h a t  t h e  judgment  of t h e  d i s t r i c t  c o u r t  s h o u l d  

be m o d i f i e d  so as t o  e l i m i n a t e  t h e  award of a t t o r n e y ' s  

fee. 

As m o d i f i e d ,  t h e  judgment  of t h e  d i s t r i c t  c o u r t  is 
/ 

a f f i r m e d .  
- 

t r u e  

A t t e s t :  

CLERK, U. S. COURT OF APPEALS, EIGHTH CIRCUIT. 




