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The opinion of the United States Court of Appeals for
the Second Clireuit (Appendix A to Chiarella’s petition
fOI: awrit of certiorari) is reported at 588 F.2d 1358. The
Ogmion of the United States District Court for the Southern
Distriet of New York (Appendix B to Chiarella’s petition
for a writ of certiorari) is reported at 450 F.Supp. 95.




Junsd:ctlon '

R The ;judgment of the Court of Appeals for the Second

-;_C1rcu1t was entered November 29, 1978. A motion for re.

hearing with a suggestion for reheaving en bane wag denieq

by the Court of Appeals on January 4, 1979, The petition

~ for a writ of certiorari was filed on February 2, 1979 auqd

was granted on May 14, 1979, The jurisdiction of this
Court rests on 28 U.S.C. §1254(1).

Constltutlonal Provisions, Statutes and

" Rules Involved

~ Constitutional Provisions:
Constitution of the United States, Amendment 5

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment of
indictment of a Grand Jury, except in cases arising
in the land or naval forces, or in the Militia, when in
‘actual service in time of War or public danger; nor

shall any person be subject for the same offense to be
twice put in jeopardy of life or limb; nor shall be cont
pelled in any criminal casc to be a witness against
himself, nor be deprived of life, liberty, or property,
Wlt];out due process of law; nor shall private property
b _be taken for public use, without just compensation.

S&atutes

- 15; U.S.C. §78j(b) (Section 10[b] of the Securities
“. . Hxchange Act of 1934):

":"":_'"§78'j Manipulative and deceptive deviees

| It shall be unlawful for any person, dnecﬂ)
“ dlrectly, by the use of any means or instrume

¥ or m-
ntality
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or regulation.

3

cﬂlty of any na.uonal seeurities exchange

* * #*

(b) To use or employ, in conm,ctmn w1th the pur-
chase or sale of any security registered on a national
securities exchange or any security not so registered,
any manipulative or deceptive device .or contrivance
in contravention of such rules and regulations as the
(ommission may prescribe as necessary or appropriate
in the public interest or for the protection of investors.

§15 U.8.C. §78ff(a) (Section 32{a] of the Securltles Ex-
change Act of 1934):

§78ff, Penalties

(a) Any person who willfully violates any pro-
vision of this chapter (other than Section 78dd-1 of this
fitle), or any rule or regulation thereunder, the viola-
tion of which is made unlawful or the observance of
which is required under the terms of this chapter, or
any person who willfully and knowingly makes, or
causes to be made, any statement in any application,
report, or document required to be filed under this
chapter or any rule or regulation thereunder or any
undertaking contained in a registration statement as
provided in subsection (d) of Section 780 of this title
or by any self-regulatory or ganization in “connection

__with an application for member ship or part101pat10n

'therem or to become associated with a member thereof,

~which statement was false or misleading with respect |
- to any material fact, shall upon conviction be fined not
‘more than $10,000, or imprisoned not more than five

years, or both, except that when such person is an ex-
change, a fine not exceeding $500,000 may be imposed;
but no person shall be subject to imprisonment under
this Section for the violation of any rule or regulation.:
if he proves that he had 1o know]edge of such rule.




al ’_Rules nf Ev1dence

: uthorlty, the prlvﬂeoe of a mtness per-
vernment, State, or political subdivision thele
5 'Sh all be. governed by the prineiples of the common
s they may=-3be interpreted by the courts of the
Um‘e‘f.*sta’tes in the light of reason and experience.
Io{vfever, in’civil actions and proceedings, with respect
“to an element of a claim or defense as to which State
Taw supplies the rule of decision, the privilege of a

witness, person, government, %tdte, or political sub-
division thereof shall be determined in accordance with
State law.

New York Labor Law, §{537:
§637. - Disclosures prohibited

_ 1. Use of information. Information acquired from
~employers or employees pursuant {o this Article shall
be for the exclusive use and information of the com-
missioner in the discharge of his duties hereunder and
shall not be open to the public nor be used in any court
in any-action or proceeding pending therein unless
the commissioner is a party to such action or proceed-
withstanding any other provisions of law.
Y '{:_;-.ormatlon insofar as it is material to the mak-

ingand determination of a claim for benefits shall be

“availgble to the parties affected and, in the commis

-sloner’s discretion, may be made available to the par-

: tles affeeted in connection with cffecting placement.

9. Penalties. Any officer or employee of the state,

Wwho, ‘without authority of the commissioner or &

;__othermse required by law, shall disclose such informa-
e ".'tloll Shall be gmlt}* of a misdemeanor,
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Regulations:
17 C.FR. $240.10b-5 (Kule 10b-5):

Tt shall be unlawfnl for any person, direetly or in-
divectly, by the use of any means or instrumentality
of interstate commerce or of the mails, or of any fa-
eility of any national sceurities exchange

(1) to employ any deviee, scheme, or altlﬁce to
defraud,
(2) to make any untrue statement of a material
fact or to omit to state a material fact necessary in
order to make the statements made, in the light of
circumstances under which they were made, not
misleading, or

(3) to engage in any act, practice or course of busi-

ness which operates or would operate as a fraud
or deceit upon any person,

in connection with the purchase orv sale of any seecurity.

Questions Presented for Review

1. Does the purchaser of stock in the open market who
fails to disclose material, nonpublic information about the
issuer of the stock violate Section 10(b) of the Securities
Exchange Act of 193¢ and Rule 10b-5 where the purchaser
has no fiduciary relationship with the issuer and where the
information was obtained from and created by a source
Who_lly outside and unrelated to the issuer?

| 2 Does the Second Circuit’s retroactive application of
-K_‘_lts 1ew and expansive interpretation of Section 10(b) and
'Rule 10b-5 to sustain petitioner’s conviction v101ate the Due
Process Olause of the Fifth Amendment? |



o a cnmlnal case ohargmg vmla,tmns of Section
.,:,;‘__;10(13)5 nd Rule A0b-5, did the trial court violate this
LI holdulg 111 E?’nst & Ernst v. IIochfelder by refusig

ot 3 31117 tha, ‘“Intent to defraud’’ was g, requisite
;ent of the cnme?

4 ‘Did the trlal court err in admitting into evidenee
| a,t petltloner s federal criminal trial a confidentia] state.
| ment———m thls case tantamount to a confession—required
s be made by pet1t10ner to the New York State Department
’of Labor as a condition of seeking unemployment benefits

hen New Ym.k law makes the statement absolutely privi-
'leged frgm"'dlsolosure and makes disclosure of that state.
ment a. enmmal act? |

~ Statement of the Case

" Vincent F'.%’Chia'rella was employed as a ‘‘mark-up’’ man
‘in the co.niposing.;oom at Pandick Press, a financial printing
company in New York City (R.182-83, 234-35).! During the
course of his employment in 1975 and 1976, Chiarella worked
on settmg mto type prospectuses and other documents for
corpora,te_qpstomers of Pandick who were about to announce
take-over bids (tender offers) for other companies (R.285-
84). Pandick’s customers, the prospective tender offerors,
prowded the textual material fo be printed to Pandick, but
partlcular 1‘nformat10n as to the identity of the cor poration
proposed for take—over (the target) was encoded or simply
left blank (R. 922-23, 228).

1. References in parentheses preceded by “R.” are to pages
the original- record of the proceedings in the District Court.

]une 11, 1979, this Court granted Chiarella’s motion to dlSPeilSreeC‘;;i}
printing an appendix and for leave to proceed on the origina

of
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In each case relevant here Chiarella was able to'_dédilce' B
e identity of the takeover candidate (target) from data .

which was disclosed in the material provided for Prlntmg_ -

py the prospective offeror corporahons (RA4T4),
prior to public announcement of the take-over bidsor. teﬁ L
offers, Chiarella purchased shares of the- corporatlo”
velieved was the target (R.474-78). n B

Chiarella successfully determined the identityllof five
companies targeted for take-over by customers of Pandick
Press. His 17 separate purchases of target shares, prior
to public announcement of the tender offers and sale of those
shares after news of the tender offers became publie, netted
Chiarella a $30,000 profit (GX86, 7, 10, 61).2

Since each of Chiarella’s stock purchases was transacted
through his broker over the open market, Chiarella never
met nor had any dealings whatever with the target corpora-
tion shareholders whose stock he acquired (R.482). And
Chiarella specifically denied that he intended to defraud
anyone in connection with his stock purchases ('R.483—84).' |

Prior to Chiarella’s stock transactions, Pandlck Press

had posted a sign (GX14A) warning its employees that it~
was violative of company pohcy for any employee to utilize
111forma,t10n learned from a' customer’s copy for his own
benefit ang that such conduct would result in the employee 5
termmatlon from employment and could result in crmnnal' |
Penalties, Although Chlarella, was aware that his conduct

Violated Pandick’s ru_les he did not believe that his actwnsl .
Wlﬂ (R.491). Having set the type of hund;‘eds

2, rNLm:termal references in parentheses preceded by “GX" ef
0 government exhibits in evldence




