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I n  r e s p o n s e  t o  t h i s  C o u r t ' s  i n v i t a t i o n ,  t h e  

S e c u r i t i e s  a n d  E x c h a n g e  Commiss ion  ( "Commiss ion ' ' ) ,  

a p p e l l a n t ,  w i s h e s  t o  b r i n g  t o  t h e  a t t e n t i o n  o f  t h e  C o u r t  t h e  

c a s e s  d i s c u s s e d  h e r e i n ,  e a c h  o f  w h i c h  was d e c i d e d  a f t e r  t h e  

b r i e f s  were f i l e d  i n  t h i s  a p p e a l .  

A. RECENT DECISIONS OF THIS COURT AND 
OTHER COURTS MAKE I T  CLEAR THAT THE 
DISTRICT COURT ERRED I N  HOLDING THAT 
SCIENTER I S  A NECESSARY ELEMENT OF 
A COMMISSION ACTION FOR EQUITABLE RELIEF 

R e c e n t  c o u r t  d e c i s i o n s  h a v e  c o n f i r m e d  t h a t ,  as t h e  

Commiss ion  s t a t e d  i n  i t s  b r i e f s  f i l e d  i n  t h i s  a p p e a l ,  t h e  

c o u r t  b e l o w  e r r e d  i n  h o l d i n g  t h a t  t h e  Commiss ion  h a d  t o  show 

s c i e n t e r  i n  o r d e r  t o  d e m o n s t r a t e  i ts  e n t i t l e m e n t  t o  

i n j u n c t i v e  r e l i e f .  Based  o n  t h e s e  r e c e n t  d e c i s i o n s ,  a n d  t h e  

a u t h o r i t y  c i t e d  i n  o u r  p r i o r  b r i e f s ,  we s u b m i t  t h a t  t h i s  
- 

C o u r t  s h o u l d  r e v e r s e  a n d  remand t h e  case w i t h  d i r e c t i o n s  t o  

e n t e r  a p p r o p r i a t e  i n j u n c t i v e  r e l i e f .  - 1/ 

1/ T h e  Commiss ion  a n d  Haswell are a g r e e d  t h a t  t h e  - 
e s s e n t i a l  f a c t s  o f  t h i s  case are  n o t  i n  d i s p u t e  
(Comm. Br .  1 0 ;  Haswell Br .  8 ) ,  a n d  t h a t  w h a t  is i n  
d i s p u t e  i s  t h e  i n f e r e n c e s  t o  b e  d r a w n  f r o m  t h e  
e s t a b l i s h e d  f a c t s  a n d  t h e  p r o p e r  l e g a l  s t a n d a r d  t o  b e  
a p p l i e d  t o  t h e  f a c t s .  A c c o r d i n g l y ,  a remand fo r  
f u r t h e r  f a c t - f i n d i n g  p r o c e e d i n g s  is  n o t  r e q u i r e d ,  a n d  
t h i s  C o u r t  s h o u l d  d i r e c t  t h e  e n t r y  o f  a n  i n j u n c t i o n ,  as  
t h e  C o u r t  of Appeals f o r  t h e  ~ o u r t h  c i r c u i t - d i d  i n  
S e c u r i t i e s  and-  Exchange  Commiss ion  v .  Amer ican  R e a l t y  
T r u s t ,  5 8 6  F.2d 1 0 0 1 ,  1 0 0 7  ( 1 9 7 8 ) .  



1. On J a n u a r y  2 4 ,  1979 ,  t h i s  C o u r t  d e c i d e d  

Edward J.  Mawod & Co. v. S e c u r i t i e s  and Exchange Commission, 

5 9 1  F.2d 588 ( 1 0 t h  C i r .  1 9 7 9 ) ,  a f f i r m i n g  t h e  Commiss ion 's  

i m p o s i t i o n  o f  r e m e d i a l  s a n c t i o n s  i n  a n  a d m i n i s t r a t i v e  

p r o c e e d i n g  a g a i n s t  a s e c u r i t i e s  b r o k e r - d e a l e r .  The 

Commission s u b m i t s  t h a t  t h i s  C o u r t ' s  d e c i s i o n  i n  Mawod 

c o m p e l s  a r e v e r s a l  o f  t h e  d e c i s i o n  o f  t h e  c o u r t  below i n  

t h i s  case. 

I n  Mawod, t h e  p e t i t i o n e r s  - 2/ were h e l d ,  i n t e r  

a l i a ,  t o  h a v e  a i d e d  and  a b e t t e d  v i o l a t i o n s  o f  S e c t i o n  1 0 ( b )  - 
o f  t h e  S e c u r i t i e s  Exchange A c t  o f  1934 ,  1 5  U.S.C. S 7 8 j ( b ) ,  

a n d  R u l e  lob-5 t h e r e u n d e r ,  and  S e c t i o n  1 7 ( a )  o f  t h e  

S e c u r i t i e s  A c t  o f  1933 ,  1 5  U.S.C. § 7 7 q ( a ) .  The v i o l a t i o n s  

o f  t h e s e  s t a t u t e s  were b a s e d  upon Mawod's a c q u i e s c e n c e  i n  

p e r m i t t i n g  i n d i v i d u a l s  who were m a n i p u l a t i n g  t h e  s t o c k  o f  a 

c o r p o r a t i o n  t o  u s e  t h e  t r a d i n g  f l o o r  o f  Nawod & Co.  

T h i s  C o u r t ,  n o t i n g  t h a t  Mawod "was n o t  a n o v i c e  a s  

f a r  a s  t h e  s e c u r i t i e s  b u s i n e s s  was conce rned , "  591  F.2d a t  

590 ,  h e l d  t h a t  h e  "knew or had  r e a s o n  t o  know t h a t  s u c h  

t r a d i n g  [ i . e . ,  t r a d i n g  o n  a n  e x t e n s i v e  scale i n  t h e  s t o c k  o f  

a n  o b s c u r e  o v e r - t h e - c o u n t e r  company] was e c o n o m i c a l l y  

i r r a t i o n a l " .  5 9 1  F.2d a t  595.  "The i n f e r e n c e  t o  be  drawn 

2 /  Edward J.  Mawod & Co., a b r o k e r - d e a l e r ,  and  i ts  - 
p r i n c i p a l ,  Edward J. Mawod. 



-...is t h a t  t h e  p a r t n e r  p a r t i c i p a t e d  i n  t h e  m a n i p u l a t i o n  and 

t h u s  a i d e d  and  a b e t t e d  t h e  m a n i p u l a t o r s 1  v i o l a t i o n s  o f  

[ S e c t i o n  1 7 ( a )  o f  t h e  s e c u r i t i e s  Ac t ;  S e c t i o n  1 0 ( b )  o f  t h e  

Exchange Ac t ,  a n d  R u l e  Lob-5 t h e r e u n d e r ]  ." - I d .  

S i m i l a r l y ,  i n  t h e  i n s t a n t  case, d e f e n d a n t  

Andrew J. Haswell, Jr. ("Haswell") is a n  e x p e r i e n c e d  

s e c u r i t i e s  a t t o r n e y  who h a s  s p e c i a l i z e d  i n  muni -c ipa l  

s e c u r i t i e s  ( A .  49 ,  5 2 ) .  Y e t ,  i n  two o f  t h e  t h r e e  bond 

i s s u e s  i n v o l v e d  i n  t h i s  a p p e a l ,  t h e  Wes t e rn  S t a t e  P l a s t i c s ,  

I n c .  ("WSP") i s s u e  - 3 /  and t h e  Lee and Hodges,  I nc .  ("L&HW) 

i s s u e ,  - 4/ Haswell p r e p a r e d  t a x  o p i n i o n s ,  t o  h i s  knowledge a 

c r i t i c a l  s t e p  i n  t h e  m a r k e t i n g  o f  t h e s e  i s s u e s ,  w i t h o u t  e v e r  

h a v i n g  s e e n  a f i n a l  d i s c l o s u r e  document ,  e v e n  t hough  h e  was 

aware o f  and ,  i n d e e d ,  had commented o n  d e f i c i e n c i e s  and 

i r r e g u l a r i t i e s  i n  t h e  p r e l i m i n a r y  documents .  Under t h e s e  

c i r c u m s t a n c e s ,  Haswell e i t h e r  "knew or  had r e a s o n  t o  know," 

Mawod, s u p r a ,  5 9 1  F.2d a t  595,  t h a t  a f r a u d  was a b o u t  t o  b e  

p e r p e t r a t e d  upon i n v e s t o r s .  The o n l y  c o r r e c t  i n f e r e n c e  t o  

b e  drawn is t h a t  Haswe l l  p a r t i c i p a t e d  i n  t h e  f r a u d  and a i d e d  

a n d  a b e t t e d  t h e  v i o l a t i o n s  o f  t h e  s e c u r i t i e s  laws. 

Cf .  Mawod, s u p r a ,  591  F.2d a t  595. - 

3/ S e e  Comm. Br. a t  12-16. - 
4/  S e e  Comm. Br.  a t  16-20. - 



D e s p i t e  t h e  f a c t  t h a t  it d i d  n o t  h a v e  t o  d e c i d e  

t h e  s c i e n t e r  i s s u e  i n  Mawod, i n v i e w  o f  i ts  f i n d i n g  t h a t  

s c i e n t e r  was i n v o l v e d  i n  t h a t  case, t h i s  C o u r t  i n d i c a t e d  

t h a t  i t  would l i k ~ l y  re jec t  Mawod's a rgument  t h a t  s c i e n t e r  

was r e q u i r e d .  Thus ,  t h i s  C o u r t  s t a t e d ;  w i t h  r e s p e c t  t o  

S e c t i o n  1 0 ( b )  o f  t h e  S e c u r i t i e s  Exchange A c t :  

"It is a r g u e d ,  however,  t h a t  H o c h f e l d e r  r e q u i r e s  
s o m e t h i n g  more t h a t  what  was shown. W e  m u s t  
d i s a g r e e .  H o c h f e l d e r  d o e s  n o t  r e q u i r e  t h a t  t h e r e  
b e  p r e m e d i t a t e d  malice. It is r e c o g n i z e d  t h a t  t h e  
c a r r y i n g  o n  o f  a m a n i p u l a t i v e  o r  d e c e p t i v e  d e v i c e  
o r  c o n t r i v a n c e  was i t s e l f  e v i d e n c e  t h a t  knowledge 
e x i s t e d . "  591  F.2d a t  596. 

S i m i l a r l y ,  w i t h  r e s p e c t  t o  S e c t i o n  1 7 ( a )  o f  t h e  S e c u r i t i e s  

A c t ,  t h i s  C o u r t  n o t e d  t h a t  " [ a ]  s t r o n g  a rgumen t  c a n  b e  made 

f o r  t h e  p r o p o s i t i o n  t h a t  t h e  s c i e n t e r  e l e m e n t  is n o t  

e s s e n t i a l  t o  p r o v i n g  a case u n d e r  S e c t i o n  1 7 ( a ) ( 2 )  of t h e  

1 9 3 3  A c t . "  591  F.2d a t  596. 

F i n a l l y ,  i n  d e c i d i n g  whe the r  t h e r e  was s u f f i c i e n t  

e v i d e n c e  t o  show t h a t  Mawod had  " w i l l f u l l y "  v i o l a t e d  t h e  

law, t h i s  C o u r t  emphas ized  i ts  own p r i o r  h o l d i n g  i n  Quinn & 

Co. v. S e c u r i t i e s  and Exchange Commission, 452 F.2d 943 ,  947 - 
( 1 0 t h  C i r .  1971 )  , t h a t  "where  b r o k e r s  are o b l i g a t e d  t o  

i n v e s t i g a t e ,  t h e  f a i l u r e  t o  d o  so s u b j e c t s  them t o  a h o l d i n g  

t h a t  t h e y  a c t e d  w i l l f u l l y . "  591  F.2d a t  596.  S i m i l a r l y ,  i n  



S t e a d  v.  S e c u r i t i e s  and Exchange Commission,  444 F.2d 713 ,  

716  ( 1 0 t h  C i r .  1 9 7 1 ) ,  cert .  d e n i e d ,  404 U . S .  1059  ( 1 9 7 2 ) ,  

t h i s  C o u r t  h e l d  t h a t  "where  o n e  was aware  o r  s h o u l d  h a v e  

b e e n  a w a r e  o f  t h e  imprope r  go ings -on  i n  a n  i n v e s t m e n t  f i r n ,  

h e  was s u b j e c t  t o  a  f i n d i n g  t h a t  h e  w i l l f u l l y  v i o l a t e d  t h e  

r e c o r d k e e p i n g  p r o v i s i o n s  o f  t h e  1934 A c t . "  5 9 1  F.2d a t  

The e v i d e n c e  i n  t h e  c o u r t  below d e m o n s t r a t e s  t h a t  

Haswell a c t e d  w i t h  i n d i f f e r e n c e  t o  h i s  o b l i g a t i o n s  as  a n  

a t t o r n e y  i n  c o n n e c t i o n  w i t h  h i s  r e v i e w  or p r e p a r a t i o n  o f  

a d m i t t e d l y  d e f i c i e n t  d i s c l o s u r e  documents  f o r  t h e  t h r e e  

o f f e r i n g s  i n  i s s u e ,  and  h i s  i s s u a n c e  o f  t a x  o p i n i o n s  when h e  

knew t h a t  t h e  companies  i n  q u e s t i o n  c o u l d  n o t  p o s s i b l y  meet 

t h e  s t a t u t o r y  r e q u i r e m e n t s  f o r  a  t a x  exempt ion .  A s  t h e  o n l y  

a t t o r n e y  i n v o l v e d  i n  t h e s e  o f f e r i n g s ,  Haswell had a d u t y  t o  

i n v e s t i g a t e  t h e  many w a r n i n g s  h e  had  t h a t  s o m e t h i n g  was 

wrong,  and h e  s h o u l d  h a v e  b e e n  aware  o f  t h e  " i m p r o p e r  

go ings -on"  i n  c o n n e c t i o n  w i t h  t h e s e  bond i s s u e s .  The f a c t s  

t h a t  were known t o  Haswell, and t h o s e  which h e  s h o u l d  have  

known, were more t h a n  enough t o  " b r i n g  t h e  m a t t e r  home" t o  

him. - 5/  

5 /  T h i s  C o u r t  f ound  t h a t  Mawod's a w a r e n e s s  o f  t h e  s t o c k  - 
m a n i p u l a t o r s  i n  t h e  f i r m ' s  t r a d i n g  room, a s  w e l l  a s  h i s  
n e c e s s a r y  a w a r e n e s s  o f  t h e  u p s  and downs o f  t h e  s t o c k  
i n  q u e s t i o n ,  "were enough to  b r i n g  t h e  m a t t e r  home t o  
M r .  Mawod." Mawod, s u p r a ,  591  F.2d a t  596. 



2. The C o u r t  o f  A p p e a l s  f o r  t h e  Second C i r c u i t ,  

i n  S e c u r i t i e s  and Exchange Commission v. E. L. Aaron & Co. ,  

I n c . ,  [ C u r r e n t ]  CCH Fed. Sec.L.Rep. 1196,800 (March 1 2 ,  1 9 7 9 ) ,  

s q u a r a l y  d e c i d e d  t h e  s c i e n t e r  issue,  h o l d i n g  t h a t  i t  is n o t  

n e c e s s a r y  f o r  t h e  Commission t o  p r o v e  s c i e n t e r  i n  o r d e r  t o  

show a  need  f o r  i n j u n c t i v e  r e l i e f  t o  p r e v e n t  f u r t h e r  v i o l a -  

t i o n s  o f  e i t h e r  S e c t i o n  1 0 ( b )  of t h e  S e c u r i t i e s  Exchange A c t  

a n d  R u l e  lob-5 ,  or  S e c t i o n  1 7 ( a )  o f  t h e  S e c u r i t i e s  A c t .  6/ - 
The  C o u r t  s o  h e l d  a f t e r  a  c a r e f u l  r e v i e w  o f  t h e  H o c h f e l d e r  

d e c i s i o n ,  s u b s e q u e n t  c a s e s  and commentary,  and t h e  

l e g i s l a t i v e  h i s t o r i e s  o f  b o t h  A c t s .  - 7/  

6/ Haswe l l  a t t e m p t e d ,  i n  h i s  b r i e f  i n  t h i s  C o u r t ,  t o  - 
d i s t i n g u i s h  t h e  d i s t r i c t  c o u r t  d e c i s i o n  i n  Aaron o n  t h e  
g r o u n d  t h a t  w h i l e  t h e  c o u r t  s t a t e d  t h a t  " n e g l i g e n c e  is 
a l l  t h a t  is r e q u i r e d  u n d e r  S e c t i o n s  1 0 ( b )  and 1 7 ( a ) ,  
[ i t ]  s i g n i f i c a n t l y  made a  s p e c i f i c  f i n d i n g  o f  s c i e n t e r  
o n  t h e  p a r t  o f  t h e  d e f e n d a n t . n  Haswell B r .  31. T h i s  is 
n o t  t r u e  w i t h  r e s p e c t  t o  t h e  d e c i s i o n  o f  t h e  C o u r t  o f  
A p p e a l s ,  however ,  which s t a t e d :  

". . .we f i n d  it u n n e c e s s a r y  t o  r e a c h  t h e  q u e s t i o n  
w h e t h e r  A a r o n ' s  c o n d u c t  would s u p p o r t  a  f i n d i n g  o f  
s c i e n t e r ,  s i n c e  w e  h o l d  t h a t  t h e  s c i e n t e r  
r e q u i r e m e n t  e n u n c i a t e d  i n  H o c h f e l d e r  is  n o t  
a p p l i c a b l e  t o  government  e n f o r c e m e n t  a c t i o n s  
b r o u g h t  u n d e r  S e c t i o n  1 0 ( b ) .  . . o f  t h e  1934 A c t . "  

CCH Fed. Sec.L.Rep. a t  95,128.  

7/  The  Second C i r c u i t  s u r v e y e d  t h e  c a s e s ' d i s c u s s i n g  t h e  - 
. s c i e n t e r  i s s u e  a t  95,128 n.  1 0 ,  and v a r i o u s  commentary 

o n  t h i s  i s s u e  a t  95 ,129  n. 11. 



R e g a r d i n g  S e c t i o n  1 0 ( b )  and  Ru le  lob-5,  t h e  C o u r t  

h e l d :  

"[Wle a r e  s a t i s f i e d  t h a t  r e j e c t i o n  o f  a s c i e n t e r  
r e q u i r e m e n t  f o r  SEC i n j u n c t i o n  a c t i o n s  i s  
c o n s i s t e n t  w i t h  t h e  o v e r a l l  e n f o r c e m e n t  scheme o f  
t h e  s e c u r i t i e s  a c t s .  The H o c h f e l d e r  h o l d i n g  
r e f l e c t e d  t h e  C o u r t ' s  c o n c e r n  t h a t  t h e  a b s e n c e  of 
a s c i e n t e r  r e q u i r e m e n t  f o r  p r i v a t e  damage a c t i o n s  
u n d e r  S e c t i o n  1 0 ( b )  would r e n d e r  s u p e r f l u o u s  t h e  
s t a t u t o r y  scheme o f  ' e x p r e s s  c i v i l  r e m e d i e s '  and 
would ' s i g n i f i c a n t l y  b roaden  t h e  c lass  o f  
p l a i n t i f f s  who may s e e k  t o  impose l i a b i l i t y  upon 
a c c o u n t a n t s  and  o t h e r  e x p e r t s  who p e r f o r m  s e r v i c e s  
o r  express opinions. '  425 U.S. a t  214 n. 33 .  Such 
c o n c e r n s  s t r i k e  u s  as  n o t  a p p l i c a b l e  t o  SEC 
e n f o r c e m e n t  a c t i o n s .  An e x a m i n a t i o n  of t h e  
s t a t u t o r y  scheme i n d i c a t e s  t h a t  t h e r e  are no 
c o m p a r a b l e  p r o v i s i o n s  which would b e  n u l l i f i e d  by  
p e r m i t t i n g  SEC e n f o r c e m e n t  a c t i o n s  t o  be  
p r e d i c a t e d  on  a showing  o f  n e g l i g e n c e .  I ndeed ,  t o  
s a n c t i o n  S e c t i o n  1 0 ( b )  i n j u n c t i v e  r e l i e f  o n  p roo f  
o f  n e g l i g e n c e  would be  t o  ha rmon ize  t h e  
r e q u i r e m e n t s  o f  t h a t  s e c t i o n  w i t h  t h e  s t a n d a r d s  
g o v e r n i n g  s i m i l a r  p r o p h y l a c t i c  p r o v i s i o n s  o f  t h e  
1 9 3 3  A c t . "  CCH Fed.Sec.L. Rep. a t  95,131.  - 8/  

8 /  The c o u r t  i n  Aaron p o i n t e d  o u t  t h e  d i f f e r e n c e s  be tween  - 
Commission a c t i o n s  and p r i v a t e  a c t i o n s  f o r  damages ,  
o b s e r v i n g  t h a t  w h i l e  t h e  c o u r t s ,  i n  c o n n e c t i o n  w i t h  t h e  
l a t t e r ,  h a v e  l o o k e d  f o r  g u i d a n c e  t o  t h e  common law o f  
m i s r e p r e s e n t a t i o n  or  decei t ,  i n  d e f i n i n g  t h e  
r e q u i r e m e n t s  f o r  Commission a c t i o n s ,  t h e y  have  l o o k e d  
d i r e c t l y  t o  t h e  s t a t u t o r y  p r o v i s i o n s  which  a u t h o r i z e  
s u c h  a c t i o n s .  CCH Fed. Sec.L.Rep. a t  95 ,130 .  C i t i n g  
t h e  l e g i s l a t i v e  h i s t o r y  of S e c t i o n  2 1 ( d )  o f  t h e  
S e c u r i t i e s  Exchange A c t  -- t h e  same h i s t o r y  c i t e d  i n  
t h e  Commiss ion ' s  o p e n i n g  b r i e f  a t  page  51 ,  n o t e  6 5  -- 
t h e  Second C i r c u i t  h e l d  t h a t  " [ i ]  t would be d i f f i c u l t  
t o  f i n d  a c learer  i n d i c a t i o n ,  a t  t h e  time o f  t h e  
e n a c t m e n t  o f  S e c t i o n  2 1 ( d ) ,  t h a t  Cong re s s  i n t e n d e d  t o  
exempt  SEC i n j u n c t i v e  a c t i o n s  f rom t h e  s c i e n t e r  
r e q u i r e m e n t  a p p l i c a b l e  to  p r i v a t e  a c t i o n s . "  CCH 
Fed.Sec.L.Rep. a t  95,131.  



The C o u r t  i n  Aaron a l so  r e a f f i r m e d  t h e  Second C i r c u i t ' s  

p r i o r  h o l d i n g  i n  S e c u r i t i e s  and Exchange Commission v. 

Coven,  581  F.2d 1020 ,  1026-1028 ( 2 d  C i r .  1 9 7 8 ) ,  t h a t  p r o o f  

o f  s c i e n t e r  i s  " u n e q u i v o c a l l y  . . . n o t  r e q u i r e d "  i n  - 
Commission a c t i o n s  ba sed  on  v i o l a t i o n s  o f  S e c t i o n  1 7 ( a )  o f  

t h e  S e c u r i t i e s  A c t .  CCH Fed. Sec.L.Rep. a t  95,132 ( e m p h a s i s  

i n  o r i g i n a l )  . 
* * * 

A s  w e  p o i n t e d  o u t  i n  o u r  r e p l y  b r i e f  ( pp .  1 - 3 ) ,  

Haswell h a s  a d m i t t e d ,  i n  h i s  b r i e f  f i l e d  i n  t h i s  C o u r t ,  t h a t  

t h e  p e r f o r m a n c e  o f  h i s  l e g a l  d u t i e s  was s e r i o u s l y  d e f i c i e n t  

i n  s e v e r a l  r e s p e c t s .  Whi le  Haswe l l  c h a r a c t e r i z e s  t h e s e  

d e f i c i e n c e s  as  t h e  r e s u l t  o f  "poo r  judgment" (Br .  18, 2 3 ) ,  

o r ,  " p e r h a p s " ,  t h e  p r o d u c t  o f  " n e g l i g e n c e "  (Br .  1 6 ) ,  it 

seems p l a i n  t h a t  more t h a n  mere n e g l i g e n c e  is i n v o l v e d  i n  

t h e  t h r e e  s e p a r a t e  i s s u e s  i n v o l v e d  i n  t h i s  case, Even i f  

Haswell's c h a r a c t e r i z a t i o n s  were correct ,  however,  t h e  

d e c i s i o n s  o f  t h i s  C o u r t  and  o t h e r  c o u r t s  h a v e  made it c l e a r  

t h a t ,  c o n t r a r y  t o  t h e  l e g a l  s t a n d a r d  a p p l i e d  b y  t h e  d i s t r i c t  

c o u r t ,  n e g l i g e n t  c o n d u c t  o f  t h e  s o r t  i n v o l v e d  h e r e  d o e s  

w a r r a n t  t h e  e n t r y  of i n j u n c t i v e  r e l i e f  i n  a n  a c t i o n  b r o u g h t  

b y  t h e  Commission. 



B.  CERTAIN RECENT DECISIONS HAVE CLARIFIED 
THE NATURE OF THE DUTIES IMPOSED UPON 
AN ATTORNEY I N  HASWELL'S POSITION 

F i n a l l y ,  t h e  Commission w i s h e s  t o  b r i n g  t o  t h e  

C g u r t ' s  a t t e n t i o n  two r e c e n t  d i s t r i c t  c o u r t  d e c i s i o n s  which 

have ,  more s u c c e s s f u l l y  t h a n  t h e  c o u r t  below,  a r t i c u l a t e d  

t h e  n a t u r e  o f  t h e  d u t i e s  and r e s p o n s i b i l i t i e s  imposed by  t h e  

s e c u r i t i e s  l a w s  upon a n  a t t o r n e y  i n  a p o s i t i o n . s i m i l a r  t o  

Haswellls. T h e s e  cases, a s  w e l l  a s  t h e  c a s e s  c i t e d  i n  t h e  

Commis s ion l s  p r i o r  b r i e f s ,  make it c l e a r  t h a t  t h e  d e c i s i o n  

o f  t h e  c o u r t  below is wrong a s  a  m a t t e r  o f  law.  

1. Baron v. Commerical & I n d u s t r i a l  Bank o f  

Memphis, [ C u r r e n t ]  CCH. Fed.Sec.L.Rep. 1196,826 (S.D.N.Y. 

A p r i l  11, 1 9 7 9 ) ,  was a p r i v a t e  a c t i o n  u n d e r  t h e  s e c u r i t i e s  

l a w s  a g a i n s t ,  i n t e r  a l i a ,  a  bond a t t o r n e y  who r e n d e r e d  an  

o p i n i o n  i n  c o n n e c t i o n  w i t h  bonds  c l a i m e d  t o  be  exempt f rom 

t h e  s e c u r i t i e s  r e g i s t r a t i o n  p r o v i s i o n s  o f  t h e  S e c u r i t i e s  A c t  

a s  tax-exempt  i n d u s t r i a l  deve lopmen t  bonds .  The p l a i n t i f f  

a l l e g e d  t h a t  t h e s e  bonds  d i d  n o t  q u a l i f y  a s  tax-exempt  bonds  

a n d  t h e r e f o r e  were s u b j e c t  t o  t h e  r e g i s t r a t i o n  p r o v i s i o n s  o f  

t h e  S e c u r i t i e s  A c t .  - 9 /  

9 /  The C o u r t  h e l d  t h a t  t h e  bonds  c o u l d  n o t  be  h e l d  t o  be  - 
exempt  f r om r e g i s t r a t i o n ,  e i t h e r  a s  bonds  i s s u e d  by a  
" p o l i t i c a l  s u b d i v i s i o n "  o r  a s  tax-exempt  i n d u s t r i a l  
bonds ,  on  t h e  b a s i s  o f  t h e  r e c o r d  b e f o r e  it. 



The C o u r t  h e l d  t h a t  t h e  a t t o r n e y ' s  "bond o p i n i o n ,  

p r i n t e d  o n  e v e r y  bond c e r t i f i c a t e  m a i l e d  t o  p u r c h a s e r s  a f t e r  

t h e  s a l e  was comple t ed ,  c o n s t i t u t e s  a  ' p r o s p e c t u s '  w i t h i n  

t h e  meaning o f  S e c t i o n  1 2 ( 2 ) "  o f  t h e  S e c u r i t i e s  A c t .  10/ - 
- A c c o r d i n g l y ,  bond c o u n s e l  mus t  comply w i t h  t h e  r e g i s t r a t i o n  

r e q u i r e m e n t s  o f  t h e  S e c u r i t i e s  A c t  i n  i s s u i n g  bond o p i n i o n s ,  

u n l e s s  a n  exempt ion  is  a v a i l a b l e ;  a n d ,  i n  a n y  e v e n t ,  t h e  

a n t i f r a u d  p r o v i s i o n s  o f  b o t h  t h e  S e c u r i t i e s  A c t  and  t h e  

S e c u r i t i e s  Exchange A c t  a p p l y .  CCH Fed. Sec.  L. Rep. a t  

95 ,308 .  

Thus ,  i n  t h e  i n s t a n t  case, Haswel l  s h o u l d  be  h e l d  

a c c o u n t a b l e  f o r  t h e  f a l s e  s t a t e m e n t s  h e  p e r m i t t e d  t o  b e  made 

t o  t h e  p u b l i c ,  b o t h  i n  t h e  d i s c l o s u r e  documents  which h e  

p r e p a r e d  o r t r e v i e w e d ,  and i n  t h e  bond o p i n i o n s  which f a l s e l y  

r e p r e s e n t e d  t h a t  t h e  bonds  i n  q u e s t i o n  were tax-exempt .  

H a s w e l l  is  a l s o  r e s p o n s i b l e  f o r  t h e  f a i l u r e  of t h e  bond 

i s s u e r s  t o  comply w i t h  t h e  securi t ies  r e g i s t r a t i o n  

p r o v i s i o n s  o f  S e c t i o n  5 o f  t h e  S e c u r i t i e s  A c t .  

I t  i s  a l s o  wor thy  o f  n o t e  t h a t  t h e  c o u r t  i n  Baron ,  

i n  c o n s i d e r i n g  t h e  l e g a l  i s s u e s  i n v o l v i n g  t h e  t a x  laws, g a v e  

a p p r o p r i a t e  w e i g h t  t o  a  l e t t e r  f rom t h e  Commiss ioner  o f  t h e  

I n t e r n a l  Revenue S e r v i c e  t o  t h e  Chairman o f  t h e  S e c u r i t i e s  

1 0 /  CCH Fed.Sec.L.Rep. a t  95,308.  S e e ,  t h e  d e f i n i t i o n  o f  - 
t h e  term " p r o s p e c t u s "  i n  ~ e c t i o - ( 1 0 )  o f  t h e  
S e c u r i t i e s  A c t ,  1 5  U.S.C. § 7 7 b ( 1 0 ) .  



and  Exchange Commission, d a t e d  J u l y  27,  1976 ,  which was 

c i t e d  t o  t h e  c o u r t  by t h e  p l a i n t i f f  i n  s u p p o r t  o f  t h e  I 
 lai in tiff's l e g a l  a rgumen t .  I n  h o l d i n g  t h a t  " o n l y  bona f i d e  I 
a n d  r e a s o n a b l e  c o s t s  o f  a c q u i s i t i o n  o f  l a n d  or d e p r e c i a b l e  1 i 

p r o p e r t y  q u a l i f y "  a s  p r o p e r  u s e s  o f  p r o c e e d s  o f  a n  o f f e r i n g  I 
u n d e r  S e c t i o n  26  U.S.C. 1 0 3 ( c ) ( 6 ) ( A ) ,  t h e  c o u r t  n o t e d  t h a t :  

"The Commiss ioner  s t a t e d :  'Thus ,  a n  . i n d u s t r i a l  
deve lopmen t  bond, which o t h e r w i s e  q u a l i f i e s ,  w i l l  
b e  tax-exempt  i f  a t  l e a s t  90  p e r c e n t  o f  t h e  bond 
p r o c e e d s  is a l l o c a b l e  t o  t h e  bona f i d e  and 
r e a s o n a b l e  costs o f  a c q u i s i t i o n ,  c o n s t r u c t i o n ,  
r e c o n s t r u c t i o n ,  or  improvement o f  l a n d  o r  
d e p r e c i a b l e  p r o p e r t y  ( q u a l i f y i n g  cos ts ) ,  and  no 
more t h a n  1 0  p e r c e n t  o f  t h e  bond p r o c e e d s  is 
a l locable  t o  o t h e r  c o s t s  ( n o n q u a l i f y i n g  
costs)  '. . . ." CCH Fed.Sec.L.Rep. a t  95,307 
n .  1 4 .  

The  l e t t e r  c i t e d  by t h e  c o u r t  i n  Baron i s  t h e  same l e t t e r  

wh ich  t h e  Commission, i n  t h e  c o u r t  be low,  a t t a c h e d  t o  i t s  

p o s t - t r i a l '  b r i e f ,  n o t  a s  e v i d e n c e ,  b u t  s o l e l y  for  i t s  v a l u e  I 
i n  e x p l i c a t i n g  t h e  r e l e v a n t  l e g a l  i s s u e s .  A s  we h a v e  

p o i n t e d  o u t  i n  o u r  o p e n i n g  b r i e f  ( p .  6 ) ,  it was a p p a r e n t l y  

t h i s  e n t i r e l y  p r o p e r  u s e  o f  t h e  l e t t e r  t h a t  r e s u l t e d  i n  t h e  I 
d i s t r i c t  j u d g e ' s  c i t i n g  f i v e  Commission a t t o r n e y s  f o r  I 
c o n t e m p t  o f  c o u r t ,  and c o n c l u d i n g  i ts  c o n s i d e r a t i o n  o f  t h e  I 
case w i t h  t h e  Commiss ion ' s  a t t o r n e y s  u n d e r  t h e  c l o u d  o f  I 
p o t e n t i a l  c o n t e m p t  p r o c e e d i n g s .  A s  t h e  c o u r t ' s  d e c i s i o n  i n  



- 1 3  - 

B a r o n  i n d i c a t e s ,  t h e  Commiss ion ' s  u s e  o f  t h e  l e t t e r  was 

a p p r o p r i a t e ,  a n d  t h e  r e a c t i o n  o f  t h e  d i s t r i c t  j u d g e ,  as w e l l  

a s  h i s  o t h e r  ac t s  o f  u n e x p l a i n e d  h o s t i l i t y  t o  t h e  

Commiss ion,  w a r r a n t s  a  remand t o  a  d i f f e r e n t  d i s t r i c t  j u d g e ,  

s h o u l d  t h e  c o u r t  d e t e r m i n e  t h a t  a remand f o r  f u r t h e r  

p r o c e e d i n g s  is n e c e s s a r y .  

2. I n  F e l t s  v.  N a t i o n a l  Accoun t  S y s t e m s  

A s s o c i a t i o n s ,  I n c . ,  [ C u r r e n t ]  CCH Fed.Sec.L.Rep.  1(96,860 

(N.D.  Miss., November 30,  1 9 7 8 ) ,  a p p e a l  p e n d i n g ,  5 t h  C i r . ,  

t h e  c o u r t  h e l d  t h a t  a l a w y e r  r e p r e s e n t i n g  a n  i s s u e r  o f  

s e c u r i t i e s  v i o l a t e d  a n d  a i d e d  a n d  a b e t t e d  v i o l a t i o n s  o f  t h e  

r e g i s t r a t i o n  a n d  a n t i f r a u d  p r o v i s i o n s  o f  t h e  S e c u r i t i e s  A c t  

a n d  t h e  S e c u r i t i e s  Exchange  A c t  by f a i l i n g  t o  make t h e  

i n q u i r i e s  r e q u i r e d  o f  him.' H a s w e l l ' s  ro le  i n  t h e  i n s t a n t  

case is  i n d i s t i n g u i s h a b l e .  

The  c o u r t  h e l d  t h a t  t h e  " l a w y e r  f o r  t h e  i s s u e r  

p l a y s  a u n i q u e  a n d  p i v o t a l  role i n  t h e  e f f e c t i v e  

i m p l e m e n t a t i o n  of t h e  s e c u r i t i e s  laws," w h i c h  r e q u i r e s  t h e  

i m p o s i t i o n  of "special  d u t i e s "  o n  t h e  l a w y e r .  CCH 

Fed.Sec.L.Rep.  a t  95 ,519 .  The c o u r t  c o n t i n u e d :  

"The d u t y  o f  t h e  l a w y e r  i n c l u d e s  t h e  o b l i g a t i o n  t o  
e x e r c i s e  d u e  d i l i g e n c e ,  i n c l u d i n g  a r e a s o n a b l e  
i n q u i r y ,  i n  c o n n e c t i o n  w i t h  r e s p o n s i b i l t i e s  h e  h a s  
v o l u n t a r i l y  u n d e r t a k e n .  A l a w y e r  h a s  n o  p r i v i l e g e  



t o  a s s i s t  t h e  i s s u e r  c i r c u l a t e  s t a t e m e n t s  which h e  
knows o r  s h o u l d  know t o  be  f a l s e  s i m p l y  b e c a u s e  
t h e y  were f u r n i s h e d  t o  him by h i s  c l i e n t  * * *. 
H e  mus t  make a  r e a s o n a b l e ,  i n d e p e n d e n t  i n v e s t i -  
g a t i o n  t o  d e t e c t  and c o r r 3 c t  f a l s e  o r  n i s l e a d i n g  
m a t e r i a l s . "  - I d .  a t  9 5 , 5 2 0  ( c i t a t i o n s  o n i t t e d ) .  

I n  F e l t s ,  t h e  c o u r t  c o n c l u d e d  t h a t  " w i t h o u t  t h e  

a c t i v e ,  a f f i r m a t i v e  a s s i s t a n c e  o f  * * * [ t h e - ]  l awye r  f o r  t h e  

i s s u e r  * * * t h e  s a l e  would n o t  h a v e  been  accompl i shed . "  I d .  - 
I n  t h e  i n s t a n t  c a s e ,  t h e  m a r k e t i n g  o f  t h e  bonds  would n o t  

h a v e  been  p o s s i b l e  w i t h o u t  H a s w e l l ' s  a c t i v e ,  a f f i r m a t i v e  

a s s i s t a n c e  a s  c o u n s e l  f o r  t h e  c o - i s s u e r  DE t h e s e  bonds .  The 

c o u r t  i n  F e l t s  h e l d  t h a t  t h e  a t t o r n e y  i n v o l v e d  i n  t h a t  c a s e  

m a t e r i a l l y  and s u b s t a n t i a l l y  a i d e d  and a b e t t e d  t h e  i s s u e r ' s  

r e g i s t r a t i o n  v i o l a t i o n s ,  and f u r t h e r  h e l d  t h a t  i n  v i o l a t i n g  

t h e  a n t i f r a u d  p r o v i s i o n s  h e  had  a c t e d  w i t h  s c i e n t e r .  "The 

p r e p a r a t i o n  and  a s s i s s t a n c e [ s i c ]  w i t h  t h e  m a t e r i a l l y  f a l s e  

a n d  m i s l e a d i n g  s t a t e m e n t s  and  t h e  c o u r s e  o f  c o n d u c t  o f  [ t h e  

l a w y e r ]  c l e a r l y  imposes  a i d i n g  and a b e t t i n g  l i a b i l i t y  on  him 

a s  a  matter o f  law."  CCH Fed.Sec.L.Rep. a t  95,520.  - 11/ 

11/ I n  F e l t s ,  t h e  a t t o r n e y  was l i a b l e  f o r  damages d e s p i t e  - 
t h e  f a c t  t h a t  h e  "had l i t t l e  c o r p o r a t e  e x p e r i e n c e  and 
n o  e x p e r i e n c e  w i t h  or knowledge o f  s e c u r i t i e s  law." 
I d .  a t  95 ,513 .  I n  t h i s  c a s e ,  Haswe l l  is a n  e x p e r i e n c e d  - 
s e c u r i t i e s  law p r a c t i t i o n e r .  



A s  the  Fe l t s  decision makes c l ea r ,  a  lawyer i n  

Haswell's pos i t ion  owes a  duty not o n l y . t o  the i s sue r  but t o  

the  purchase rs  of s e c u r i t i e s .  - 1 2 /  Here, as  i n  F e l t s ,  the 

purchasers 

"were foreseeable and intended third-party 
benef ic ia r i e s  of [ the  a t torney ' s ]  l ega l  serv ices  
and s k i l l .  I t  was foreseeable * * * t h a t  a l l  
purchasers of these s e c u r i t i e s  would r e l y  on him 
* * *. The law and public policy requi re  t h a t  the 
a t torney exerc ise  h i s  posi t ion of t r u s t  and 
superior  knowledge responsibly so  a s  not t o  
adversely a f f e c t  persons whose r i gh t s  and 
i n t e r e s t s  a re  c e r t a i n  and foreseeable." CCH 
Fed.Sed.L.Rep. a t  95,520. 

And here,  a s  i n  Fe l t s ,  an at torney who so  abused h i s  t r u s t  

should s imi la r ly  be found t o  have violated and aided and 

abet ted v io la t ions  of the federa l  s e c u r i t i e s  laws. 

1 2 /  A s  the  court  pointed ou t ,  the lawyer " m u s t  make a  - 
reasonable, independent inves t iga t ion  t o  d e t e c t  and 
cor rec t  f a l s e  o r  misleading mater ials ."  CCH Fed. 
Sec.L.Rep. a t  95,520. That duty m u s t  be contrasted 
w i t h  Haswell's t o t a l  f a i l u r e ,  i n  t h i s  case,  t o  check 
the  f igures  furnished t o  him by the  company f o r  
inclusion i n  the  of fer ing  mater ia ls  f o r  accuracy and 
reasonableness because, a s  he t e s t i f i e d ,  "[nlobody ever 
asked me to"  ( A .  199).  I n  Fe l t s ,  however, t h e  lawyer 
was l i a b l e  because he accepted a s  t rue  the "promotional 
mater ial  furnished t o  him" without making a  reasonable 
inquiry t o  asce r t a in  the  t r u t h  o r  f a l s i t y  of the  
representat ions when these statements could have been 
readi ly  ve r i f i ed  by a  lawyer." CCH Fed.Sec.L.Rep. a t  
95,520. 



CONCLUSION 

F o r  t h e  r e a s o n s  i n d i c a t e d  h e r e i n ,  a s  well a s  t h o s e  I : 
s e t  f o r t h  i n  ou r  p r i o r  S r i e E s ,  t h e  j u d g m e n t  oE t h e  d i s t r i c t  

c o u r t  s h o u l d  be r e v e r s e d ,  a n d  t h e  c a s e  s h o u l d  b e  reinanded t o  I 
t h e  d i s t r i c t  c o u r t  w i t h  i n s t r u c t i o n s  t o  g r a n t  t h e  r e l i e f  I 
r e q u e s t e d  by  t h e  Commiss ion .  
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