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near ChairMan Shan: 

We are enclosing thp. final report of the COMmission's Advisory 
COMMittee on Tender Offers which was established on February 25, 
19A3. The eighteen members of this Advisory COMMittee met six 
times in full session. Countless meetings of six sub-cammittees 
were held to prepare recanrnerrlations to the full body. We had 
the benefit of extensive experience of our individual members 
in completinq our assignment within our oriqinal ti~ fraMe. 

The sumMary report emphasizes that we concentrated our work and 
recommendations on shareholders' interests. We are cognizant, 
however, of interest in takeovers on broader goverT1I'!"ental, 
societal, jurisdictional planes and have touched on these issues 
in our work. We specifically address same questions put to us 
through the Commission that express Congressional concerns. 

Our rec<DI':endations are detailed, technical and cOfllprehensive. 
We expect the COMMission to put them in place by rule making or 
by recanrrendi~ legislation, or regulation, as May be required, 
as they stand. They are desiqned to be an integral and cohesive 
body. 

I would like to point out the fundaJTlental bases UJX>n which our 
recommendations rest. There are other technical solutions which 
are consistent with our fundamental policy objectives. Throughout 
the meetings of the Committee we encol~aqed rliversity of opinion 
and dissent. One of our functions was to bring out a nl..lll1ber of 
ideas which might otherwise have becare buried in a carefully 
negotiated majority view. We hope the CCJT1Il1ission will draw uTX'n 
this diversity of views in reaching your ultimate decisions. 

The Committee respects the free market forces in the operation of 
the U.S. secllrities markets. Academic evioence is widespread that 
the takeover process is at least not deMonstrably harMful to share­
holders and same evidence points to its systematic benefits. We 
would bP. reluctant to restrict a process which seems to work reasonably 
well with the possibility that we might incur SOMe unintended harm. 
The Committee is humble in its ability to anticipate all of thp. 
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takeover innovations that are likely to occur: good and bad. OUr 
instincts led us to rely upon competitive markets as the ultllnate 
regulator for the unforeseen specifics that may affect security 
holders. OUr recommendations should promote private investment 
systems rather than hamper capital flows by heavy reliance upon 
rule making. we are attracted to solutions which are characterized 
by flexibility, s~plicity and lower costs. 

A theme running through our recommendations is to promote the disclosure 
of meaningful information to all investors. The tender offer process 
seems the best way available to us of insuring that terms, price and 
conditions are made available equally to all shareholders in a timely 
fashion. we suggest that purchases above 20% ownership be offered to 
all shareholders through the tender process. 

we resist the temptation to bar substantial partial positions in 
canpanies. In roost instances, we would expect that the acquisition 
of control would be accompanied by the purchase of all shares. There 
are circumstances in this country, as in international markets, where 
partial participation establishes business relationships which 
encourage cooperation and productive sharing of skills. we would not 
wish to alter these affiliations. we do, however, recommend that the 
partial positions receive somewhat less favored treabment than 
purchases which are contemplated to be for an entire company. 

we are introducing an llnprovement in shareholder democracy in the 
foon of advisory votes. we do believe that shareholders should have 
a mechanism to express their periodic will on charter provisions 
which may l~it conditions under which their stock may be sold. 
Company directors, on the other hand, should not be bound to act 

. against their business judgment in the shareholder interest. we do 
believe that the advisory vote concept will became a useful device 
in measuring shareholder sent~ents. 

we encourage procedures which will equate the offering of cash and 
securities. A number of purchases are accomplished initially for 
ca.sh because Conmission procedures are sllnplified for cash, and then 
are converted later into securities. Should cash and securities be 
administratively equated in the first instance, the latter potentially 
cumPersame and expensive step can be el~inated. 

Throughout our discussions we have argued for s~plicity in the 
procedures which may be required. This sllnplification may in sorre 
measure counteract the almost natural attraction to an elegance of 
rule making to guard against a number of perceived evils, especially 
those of recent anecdotal evidence. 
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Documentation by academic sources, business reports and the Commission 
staff were very helpful in our deliberations. We benefited fran a 
review of takeover practices in other countries which "included generous 
personal visits by united Kingdom and Canadian representatives. 

The committee would have been unable to camplete its work without 
the competence, diligence and hard work of the staff assigned to it. 
David Martin, Secretary to the Cammittee, did excellent work in 
keeping us administratively on track. Linda Quinn, Associate Director, 
diplomatically functioned in a continuing and ~rtant role. 

Finally, we hope that the Oammission and its staff will draw upon 
the Oommittee members for their advice and counsel in the future as 
you wish. Although we are disbanded with this report, our interest 
has not lessened and our willingness to serve remains keen. 

~SinCerelY' D 
~'o-r~ 

Dean LeBaron 
Chairman 
Securities and Exchange Commission 
Advisory Cammittee on Tender Offers 
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LIST OF RECOMMENDATIONS 

I. Econom1cs of Takeovers ann their Regulation 

1. '!he purpose of the regulatory scherrE shoulci be neither , 
to pranote nor to deter takeovers; such·transactions 
and related activities are a valin method of capital 
allocation, so long as they are conducten in accorciance 
with the laws deemed necessary to protect the interests 
of shareholciers and the integrity and efficiency of the 
capital markets. 

2. '!here 1S no material distortion in the cr~U t markets 14 
resulting tram control acquisition transactions, and no 
regulatory initiative shoUld be undertaken to llmit the 
avallal:nlity of credit in such transactions, or to allocate 
credit among such transact10ns. 

II. Objectives of Federal Regulation of Takeovers 

3. Takeover regulation should not favor either the acquiror 15 
or the target canp:iny, but shoulci aim to achieve a 

A r? T'r'f1lJ.ii'1 reasonable balance while at the same time protecting the 
~~~ 6V~~ interests of shareholders and the integrity and etficiency 
~ ot the markets. . 

4. Requlation ot takeovers should rec01nize that such trans- 15 
actions take place in a national securities market. 

5. Cash and securities tender otfers should be placed on an 16 
equal regulatory tooting so that bidders, the market and 
shareholders, and not regUlation, decide between the b«>. 

6. Regulation of takeovers Should not lD1duly restrict 1'5 
innOlJations in takeOlJer techniques. These techniques 
shoUld be able to evolve in relationship to changes in 
the market and the econany. 

7. Even trough regUlation may restrict innovations in takeol1er 17 
techn1ques, it is desirable to have sufficient regulation 
to insure the integrity of the markets and to protect 
shareholders and market participants against fram, non­
disclosure of material intormation and the creation of 
situations in Whlch a significant number of reasonably 
diligent small shareholders may be at a disadvantage bD 
market protessionals. 
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S3. '!he evolution ot the market am innovation in takeover 17 
techniqup.s May from time to time proouce abuses. 'l'he 
regulatory frarneW)rk ShOulcl be tlexilile enough to allow 
the Commission to deal with such abuses as soon as they 
apfear. 

9. a. State Takeover Law. State regulation of takeovers 17 
shoulcl be conf.ined to local companies. 

b. state Corporation Law. Except to the extent necessary 18 
to eliminate abuses or interference with the intended 
functioning of tederal takeover regulation, federal 
takeover regulation should not preempt or overricle 
state corporation law. Essentially the business 

" jlrlgITlent rule should continue to govern most such 
~activlty. 

c. State Regulation of Public Interest Businesses. 18 
Federal takeover regulation should not preempt 
substantive state regUlation of banks, utilities, 
insurance COMpanies and similar businesses, where 
the change of control prOVisions of such state 
regulation are justified in relation to the over-
all objectives of tli~ industry being regulated, do 
not conflict with procedural provisions of federal 
take~er regulation and relate to a significant 
portion of the issuer's bUSiness. 

d. Federal Regulation. Federal take~er regulation 18 
should not override the regulation of particular 
industries such as banks, broadcast licensees, 
railroads, ship operators, nuclear licensees, etc. 

e. Relationships with Other Federal Laws. Federal 18 
takeover regulation should not be used to achieve 
antitrust, labOr, tax, use of craiit and similar 
Objectives. Those Objectives should be achieved 
by separate legislation or regulation. 

III. Regulation of Aaquirors of Cbrporate Control 

l(). l\ny regulation ot one or more change ot control transac- 19 
tions by either the Congress or the Carunission should 
address the effects of such regulation in the context of 
all control acquisition teChniques. 
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11. The concept ot integration of disclosure under the 
Securities Act of 1933 and the Securities Exchange ~ct of 
1934, previously effecten by the C~~ission in securities 
offeriY'XJs for cash, should be extended to exchange otfers. 

21 

12. Bidders should be ~rmitted to canrrence their bids ur:on 21 
filing ot a registration statement and receive tenders 
prior to the effective date of the registration statement. 
Prior to effectiveness, all tendered shares would be with­
drawable. Effectiveness of the registration statement 
would be a condi tion to the exchange offer. If the final 
prospectus were materially different from the preliminary 
prospectus, the bidner would be required to maintain, by 
extension, a lU-day period between ITlailing of the arrendoo 
prospectus am expiration, withdrawal and proration dates. 
This period would assure adequate dissemination of infor­
mation to shareholders and the opp:>rtunity to react prior 
to incurring any irrevocable c'luties. 

13. No person may aoquirp. directly or indirectly beneficial ~~ 
ownership of more than 5% of an outstanding class ot 
equity securities unless such person has filed a Schedule 
13D and that schedule has been on file with the Commission 
for at least 48 hours. Such person May rely on the latest 
Exchange Act re{nrt filed by the tarC]et canpany that 
reports the number ot shares outstaming. The aoquiror 
would have to rer:ort subs9:}uent purchases prClTlptly as 
provlded by current law. 

0No person nay aoquire voting securities ot an issuer, it, 23 
~ immediately following such aoquisition, such person would 

15. 

16. 

own nore than ~O% of the voting power ot the outstanding 
voting securities of that issuer unless such purchase 
were made (i) from the issuer, or (ii) pursuant to a 
tender ofter. The Commission should retain broad exemp-
tive power with respect to this prOVision. 

The Committee encourages the Commission to study means to 
strengthen the concept arrl definition ot "group" or 
concerted activity. 

The rnlnllnum offering period for a tender otfer ~r less 
~han 911 the outstanding shares Of~f vot~ 

~ecurities ShoUld be approximatel~~~~ longer 
than that prescribed bor other tender offers. 

24 
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170 The minbnum offering period for an initial bid should be 28 
30 calendar days; for subsequent bids the minnnUffi offering 
periOd should be 20 calendar daysq proVided tha't the 
subsequent bid shall not tenninate before the 30th calendar 
day of the initial bido In each case, the minimum offering 
period will be subject to increaseq if the bid is a 
partlal offer 0 The period during which tendering share­
holders will have proration and withdrawal rights should 
be the same length as the minimum offering period. 

180 'The mlnnnum offering period and prorationing period should 28 
not terminate tor t i ve cale~dar days from the announcenent 
ot an increase in price or number of shares sought. 

190 Where the bidder discloses projections or asset valuations 29 
to target company shareholdersq it must include disclosure 
of the principal supporting assumptions provided to the 
bidder by the targeto 

2U 0 The Commission shoUld review its disclosure rules and the 30 
current disclosure practices of tender offer participants 
to elimlnate unnecessary or duplicative requirements, as 
well as inordinately complex or confusing disclosures. 
The C~ssionQs rules should require a clear and concise 
statement of the price q terms and key conditions of the 
offero In additionq the Camnission should amerrl its rules 
to permit inclusion of the key conditions in a summary 
advertisement used to commence an offer. 

21. The Commission should continue its efforts to facilitate 30 
direct camrnunications with shareholders whose shares are 
held in street name o 

220 The Cammission should require under its proxy and tender 31 
offer rules that a target canpany make available to an 
aoquirorq at the aoquiroris expense, shareholder lists 
and clearinghOUse security position listings within five 
calendar days of a bona fide request by an acquiror who 
has announce:} a proxy contest or tender offer. The 
Commission should consider prescribing standard forms 
(written or electronic) for the delivery of such infor-
mation. 
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23. Tender offer reply forms should be standardized to the 31 
extent possible to tacilitate handling by brokerage 
tlrms, banks and depositaries. 

24. Except to the extent there already exists such a require- 32 
~nt in a partlcular context, the price paid by an aCXJ:uiror 
unaffiliated with the target company should not be required 
to be "talr" nor should federal law provide for state law-
type appraisal rights. 

25. All shareholders whose shares are purchased in a tender 32 
ofter should be entitled to the highest per share price 
paid in the offer. 

20. CUrrent prohibitions of the purchase by. a bidder of target 32 
company shares other than under the offer should be 
continued •. 

"2.7. All time periOds should be defined in terms of calendar 3"2. 
days. 

28. "COrnn'encanent" of a terrler offer should continue to be 32 
ctetenninErl. by present rules, arrl tirre periods should 
contlnue to run from that date. 

29. ofterlng documents that are required to be mailed should 33 
be mailed within seven calendar days of commencement by 
announcerrent. 

30. Voluntary extensions may be made by the offeror with any 33 
type of ofter at any time before the commencement of the 
first trading day after tile expiration date of the offer. 

31. Approval by shareholders of a bidder with respect to an 33 
acquisition should continue to be an internal matter 
between sharelnlders aM manaqerrent, Subject only to 
applicable state law. 

32. The takeover process should not be penni tted to becane 33 
so complex that it is understood only by investnent 
professionals. 
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Dr. Regulation of Opposition to Acquisitions of Control 

~ The Committee supports a system of state corporation laws 34 
~ and the business judgment rule. lib reform should under-

mlne that system. Broadly speaking, the Caruni ttee 
belleves that the business j ucigment_~ ~e,. ::?hou,ld _l?e __ th~ 
Etincipal gove~nlecrslons-~d~~by c6rf?Ora~f~ma~nage-
~~ including -c:Jecis-ions that mayalter the likelih\X>d 
of a takeover. - -,.' -' .~- - -~-==-" 

~'" 
34. state laws and regulations, regardless of their form, 35 

that restrict the abllity of a company to make a tender 
offer Should not be permitted because they constitute an 
undue burden on interstate carunerce. Included in this 
category should be statutes that prohibit completion of 
a tender offer Without target company shareholder approval 

~ 
am broad policy legislation written so as to impair the 

/ 

ability to transfer corporate control in a manner and I time frame consistent with the federal tender offer 
process. 

An exception to this basic prohibition may be appropriate 
where a significant p:>rtion of the target canpany is in 
a regulated industry and where special change of control 
prOVisions are vital to the achievement of ends for 
which the industry is regulated. l~ere such change of 
control provisions cannot be justified in relation to 
the overall objectives of L,e industry regulations or 
where only a small p:>rtion of the target canpany is in 
the regulated industry, there should not be an automatic 
impediment to the canpletion of a tender offer. Rather, 
the tender offer slnuld be completed with the regulated 
business placed in trust during any post-acquisition 
approval period. FUrther, no such regulation should 
interfere with the procedural provisions under the 
Williams Act. 

35. COn;Jress and the Canunission should adopt appropriate 36 
leglslation and/or regulations to prohibit the use ot 
charter and by-law prOVisions that erect high barriers 
to change of control and thus operate against the 
interests of shareholders and the national marketplace. 

36. TO the extent not prohibited or otherwise restricted, 36 
canpanies shoUld be penn! tted to adopt pr0Visions 
requiring superrnajority approval for change of control 
transactions only where the ability to achieve such a 
level ot support is demonstrable. 
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a. My canpany seeking approval of a charter or by-law 36 
provision that requir.es, or could under certain 
circumstances require, the affirmative vote of rrore 
than the mlnimum specified by stat~ law should be 
required to obtain that sane level ot approval in 
passing the provision initially. Ratification 
should be required every three years. 

b. t'lhere a charter or by-law provision provides a 37 
tormula for the required level ot approval, which 
level cannot be determined until ~~e circumstances 
of the Il'erger are known, the fornula shall be 
limltErl by law 00 as to requir.e a vote no higher 
than the percentage of votes actually ratifying the 
charter or by-law provision. Ratification should 
be requiroo every three years. 

c. For a nationally traded cQnpany that has adopted a 37 
supermajority provision prior to the date of enact-
ment of this recarureroation, and for a local canpany 
with a supermajority provision which becomes 
nationally traded at a later date, shareholders 
must ratify the su~rmajority provision within 
three years after such date, and continue to ratify 
such provision every three years thereafter. 

37. The Commission should designate certain change ot control 38 
related p:>licies of coq:orations as "advisory vote matters" 
for revlew at each annual stockholders' meeting for the 
election ot 'directors and for disclosure in the proxy 
statement. 

a. Matters Covered. .~dvisory vote matters should include: 38 

i. Supermajority provisions. Tb the extent not 
prohibitErl or otherwise restricted, charter 
provisions requiring more than the statutorily 
imposed minimum vote requirement 0) accomplish 
a merger, including prOVisions requiring super­
majority approval under special conditions (e.g., 
"fair value" and "majority of the disinterested 
shareholders" provisions) 1 
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ii. Disenfranchisement. Charter provisions (other 38 
than cumulative voting and class voting) that 
abandon the one-share, one-vote rule based on the 
concentration of ownership within a class (e.g., 
formulas diluting voting strength of 10% share­
holders, and "majority of the disinterested 
shareholders'" approval requirements) ~ 

lii. standstill agreements. Current agreements with 38 
remaining lives longer than one year that restrict 
or prohibit purchases or sales of the ccnpany's 
stock by a party to the agreement; and 

iv. Change of control compensation. .~rangements 38 
that provide change of control related compen-
sation to campany managers or employees. 

b. Pr0X¥ Statement Disclosure. Companies should be .38 
requlred to disclose all arlvisory vote matters in a 
"Change of Control" section of the proxy statement. 

c. Vote. Shareholders should be requested to vote on an 39 
advisory basis as to whether they are or continue to 
be in favor Of the campanyV s faliey wi th respect to 
the advisory vote matters disclosed in the proxy 
statement. The board would not be bound by the 
results of the advisory vote but could, in its own 
judgment, decide whether company faHey should be 
changed on the advisory vote matters. The outcome of 
an advisory vote would have no legal effect on an 
existing agreement. 

~,w . a. Change of Control Compensation During a Tender Offer. 

)
i VJ The board of directors shall not adopt contracts or 

other arrangements with change of control compensation 

40 

vS' once a tender offer for the company has ccmmenced. 

r:y b. Change of Control Compensation Prior to a Tender Offer. 

~ 

40 

i. Disclosure. 'J:'he issuer should disclose the terms 
and parties to contracts or other arrangements 
that provide for change of control compensation 
in the Change of Control section of the annual 
proxy statemento 
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ii. Advisory Vote. At each annual. maetil'rJ, share- 41 
hOlders should be requested to vote, on an 
advisory basiS, as to whether the cc:npany shOUld 
continue to pr~ide change of control compen-
sation to its rranagerrent and employees. The 
board would not be obligated by the results of 
the vote' to take any specif ic steps, am the 
outcome of the vote would have no legal effect 
on any eXisting employment agreement. 

39. a. In general, target company self-temers sh:>uld not be 42 
prOhlbited during the course of a tender offer by 
another bidder for the target company. 

b. Once a third party tender offer has cannenced, the 42 
target company sh:>uld not be permitted to initiate a 
self-tender with a ~ration date earlier than that 
of any tender offer cammenced prior to the self-
tender. 

40. There shoUld be no general restrictions on the counter 4) 
tender ofter as a defense. The employment of the 
cO.Inter tender offer should be prOhibita:!, hO't1lever, 
where a bidder has made a cash tender (ffer for 100% of 
a target company. 

41. Contracts for the sale of stock or assets to preferred 44 
acquirors should continue to be testa:! against the 
business judgment rule. During a tender offer, hO't1lever, 
the issuance of stock representirq nore than 15% of the 
fUlly diluted shares that would be outstanding after 
issuance shoUld be SUbject to shareholder ap~val. 

42. The sale of significant assets, even when undertaken 4~ 
during the course of a tender offer, should oontinue to 
be tested against the business judgment rule. 
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43. Repurchase of a canpanyis shares at a premium to market 46 
fran a particular holder or group t.hat has held sllch 
shares for less than two years shoul~ require sharehol~er 
approvaL This rule would not apply to offers made to 
all tnlders of a class of securities. 

Regulation of Market Participants 

44. The Commission should continue the Ct~rent prohibition on 
short terrlerirg set forth in Rule 1Ob-4. To ensure the 
eftectiveness of that provision, the Commission also 
s~cificallY'sh::>uld prohibit hedged tendering. 

45. In turtherance of the p:>llCY goals of Rule lOb-4, the 
Commission generally slnuld require in a partial offer 
that all shares tendered pursuant to a guarantee be 
physically delivered, rather than ~rmitting delivery 
only of the certificates for those shares to be actually 
purchased by the biddero 

4b. Rule lOb-4 ShoUld be ame~led to include a s~cific 
prOhlbition of multiple tendering. 

47. The Canr.tission should rev~.se its interpretation of Rule 
lOb-4 so that for the purposes of determining whether a 
person has a "net lorg position" in a security subject to 
the tender offer, call options on such security which a 
person has oolc't and which a ~rson should knCM are highly 
llkely to be exercised prior to expiration of the offer 
shall be deemed to constitute sales of t.he security 
underlying such options and therefore netted against such 
person's fX)sition in that security. 

48. Without canrrentirg on the. technical asp:!cts of the 
proposal, the' Canmi ttee recanITends adoption ot the 
C<llIr.\ission's prop:>soo Rule 17Ad-l4 under the Excharge 
Act. 
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VI. lnterrelationships of Various Regulatory Schemes 

49. Federal securities regulation of acquisition of corp:>rate 56 
control shoUld not L~pede or otherwise handicap the 
necessary and appropriate workings of federal antitrust 
regulations designed to review transactions for antitrust 
~plications prior to their consummation. 
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~o. Prerlerger notiflcation waiting periods under the Hart- 57 
scott-Rodino Anti trust ImprCNements Act soould be 
nDd1fled S) as to take accOlUlt of the required minimum 
offerirq period prp.scribed under the Williams Act am 
to avoin, to the extent practicable, delay in canple-
tion Of a temer offer nue to antitrust review. 
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EXECUTIVE SUMMARY 

Since the Williams Act was adopted in,1968, acquisition practices 
_; • 7' ., &. 

have undergone fundamental changes, many in response' to significaryt ,', 
.. . .. "\ 

developments in the environment - financia~, technologic,al, .soci~l ~nd . 

legal - in which such acquisitions have taken place. These changes haVe 

been highl ighted in recent years as the introduction of the "bill ion dollar 

takeover bid", canplex and creative bidding strategies, and equally 

inventive defE...1sive responses, have made tender offers front page news. 

In light of these developments and the fundamental issues they have 

raised, the Commission has undertaken a reexamination of the takeover 

process and a reevaluation of the laws that govern it. As the first 

step, the Chairman of the Oammission established the Advisory Committee on 

February 25, 1983 to review the techniques for acquisition of control of 

public companies and the laws applicable to such transactions. The 

18 individuals appointed to the Advisory Committee included prominent 

members of the business and financial community, academia and the legal 

and accounting professions, who have been actively involved in numerous 

tender offers as institutional investors, bidders, targets, arbitrageurs, 

investment and commercial bankers, attorneys, accountants and recognized 

authorities. The CammitteeUs mandate was to consider the process in 

terms of the best interests of all shareholders, i.e. shareholders of 

all corporations, whether potential acquirors, target companies or bystanders, 

and to propose specific legislative and regulatory ilnprovernents for the 

benefit of all shareholders. 

There follows a brief summary of the principal conclusions and 

recommendations of the Committee. 
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Economics of Takeovers and their Regulation 

After cons iderable study, discussion and cons ineration of cCJlllrentators' 

Views, the Ccinmittee tinds that there 'is insufficient basis for concluding 

that takeovers are either per se beneficial or detrlinental to the economy 

or the securities markets in general, or to issuers or their shareholders, 

specifically. While in certain cases takeovers may have served as a 

discipline on inefficient management, in other cases there is little to 

suggest that the quality of management of the target company was at issue. 

Similarly, While the threat of takeover may cause certain managements to 

emphasize short term profits over long term growth, there is little evidence 

that this is generally true. Nor has the Committee found a basis for 

concluding that the method of acquisition is a major factor in determining 

whether an acquisition proves successfu~. As with other capital trans­

actions, the fact that some tak~CJlJers prCJIJe beneficial while other prove 

disappointing is attributable less to the method of acquisition than it 

is to the business judgment reflected in combining the specific enterprises 

inVOlved., Therefore, the Committee concluded that the regulatory scheme 

. should be designed neither 'to promote nor to deter takeovers. Such 

transactions and related activities are a valid method of capital 

allocation, so lotl:j as they are corrlucted in accordance with the laws 

deemed necessary to protect the interests of shareholders and the integrity 

and efficiency of the capital markets. 
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As part of its study of the economic consequences of takeovers, the 

Oammittee specifically addressed the issue of the effect of the takeover 

process on the availability of credit and its allocation in the market. On 

the basis of its deliberations, including discussion with Federal Reserve 

Board Chairman Paul Volcker and members of his staff, the Committee believes 

that there is no material distortion in the credit markets resulting fran 

acquisition of control transactions, and that no regulatory initiative 

should be undertaken to limit or to allocate the availability of credit in 

such transactions. 

Objectives of Federal Regulation of Takeovers 

The Canmi.ttee recommends the following premises as the bases for 

the regulation of takeovers: 

Neutrality and Protection of Shareholders. Takeover regulation 
should not favor either the acquiror or the target company, but 
should aim to achieve a reasonable balance while at the same tUne 
protecting the interests of shareholders and the integrity and 
efficiency of the markets. 

National Market. Regulation of takeovers should recognize that 
such transactions take place in a national securities market. 

Elimination of the Present Bias Against Exchange Offers. cash 
and securities tender offers should be placed on an equal 
regulatory footing so that bidders, the market and shareholders, 
and not regulation, decide between the two. 

Innovation. Regulation of takeovers should not unduly restrict 
innovations in techniques. These techniques should be able to 
evolve in relationship to changes in the market and the economy. 

Scope of Regulation. Even though regulation may restrict 
innovations in takeover techniques, it is desirable to have 
sufficient regulation to insure the integrity of the markets 
and to protect shareholders and market participants against 
fraud, non-disclosure of material information and the creation 
of situations in which a significant number of reasonahly 
diligent small shareholders may be at a disadvantage to market 
professionals. 
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Restriction ot Periodic Abuses. 'rhe evolution ot the l'1arket 
am innovation in takeover techniques may from ti!re to tiJ"lP. 
pr<xluce abuses. The regu.Latory trClJTlework shoulil be flexihle 
enough to allow the C(']1'l'r'lission to oeal with such abuses as 
soon as they appear. 

Relationship to Other Leqislative Objectives. 

a. State '!'akeover Law. State regulation ot takeovers shoulo be 
confine<i to local canpanies. 

b. State Corporation Law. Except to the extent necessary to 
el~inate abuses or interference with the intenaed 
functioning of feoeral ta~eover regulation, federal takeover 
regulation should not pree1'\pt or overri(le state coqnration 
law. Essentially the business juogment rule shoulo continue 
to govern most such activity. 

c. State Regulation of Public Interest Businesses. Federal 
takeover regulation should not preempt subStantive state 
regulation of banks, utilities, insurance companies ana 
sDnilar businesses, where the change of control provisions 
of such state regulation are justified in relation to the 
overall objectives of the industry being regulated, ao not 
conflict with the procedural provisions of federal takeover 
regulation and relate to a significant portion of the 
issuer's business. 

d. Federal Regulation. Federal takeover regulation shoula 
not override the regulation of particular industries such 
as banks, broadcast licensees, railroads, ship operators, 
nuclear licensees, etc. 

e. Relationship with other Feaeral Laws. Federal takeover 
regulation should not be used to achieve antitrust, labor, 
tax, use of credit am sir:1.ilar objectives. 'fuose object.ives 
should be achieved by separate legislation or regulation. 

Regulation of Acquirors of Corporate Control 

The Committee loentified tour najor concerns with respect to the 

current regulation of aoquirors of corporate control: (1) the substantial 

disincentives to undertake an exchange offeq (2) the use of open lnarket 

accumulation programs and other Methods to acquire control of issuers 

that deny all shareholders the q:>p::>rtuni ty to share in the prer1.iUl'1 paic~ 

for control of an issuer; (3) the potentinlly coercive effects on share-

holders of a partial or two-tier offer; and (4) the need to provide equal 

opportunity to participate in an offer. 
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I. Exchange Offers. Because of the need to register securities to be 

offered in exchange for those of another company and the delay inherent 

in preparing the registration statement and having it processed by the 

Commission, the Oammittee found that the regulations applicable to exchange 

offers under the Securities Act of 1933 are a major disincentive to 

using securities as consideration in a tender offer. The Committee 

believes that such regulatory disincentives can be remedied without 

affecting investor protection and that the deterrence of exchange offers 

is not in the best interests of shareholders. If such regulatory dis­

incentives were minimized, the Committee expects there would be greater 

use of securities in single step transactions. Therefore, the Committee 

recommends that the concept of integration of disclosure under the Securities 

Act of 1933 and the securities Exchange Act of 1934, previously effected 

by the Commission in securities offerings for cash, be extended to exchange 

offers. The Committee also recommends that exchange offers be permitted 

to commence upon the filing of the registration statement relating to 

the exchange offer, rather than upon effectiveness of such registration 

statement. 

2. Limitations on Acquisition of Securities. 

a. Schedule l3D. The Committee found that the current rules under 

section l3(d) of the Exchange Act, which require reporting of the acquisition 

of more than 5% of certain classes of an issuer's securities, have failed to 

give adequate notice to shareholders and the market of potential acquisitions 

of control. Currently, the acquiror may continue to purchase securities after 
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passing the reporting threshold and prior to the date the report is 

required to be filed, i.e. the tenth day after reaching the threshold. 

This ten-day window presents substantial opportunity for abuse as the 

acquiror "dashes" to buy as many shares as it can before disclosure of 

its investment and its intentions. The Committee therefore recommends 

that the ten-day window be closed by prohibiting any acquisition that 

would result in a person's having beneficial ownership of more than 5% 

of the specified classes of securities prior to the expiration of 48 

hours from filing of a Schedule l3D with the Commission. 

b. Shareholders' Access to Control Premitnn. Concluding that "control" 

is essentially a corporate asset and that shareholders should have equal 

opportunity to share in any premitnn paid for such asset, the Committee 

recommends that the law prohibit any acquisition of voting securities 

of an issuer, if ilnmediately following such acquisition, such person 

would own more than 20% of the voting power of the issuer. Excepted from 

such prohibition would be acquisitions made (1) fram the issuer, or (2) 

pursuant to a tender offer. TO deal with situations not within the 

purpose of this provision, the Committee recammends that the Commission 

retain broad exemptive power with respect to this prohibition. 

3. Partial Offers and TWo-Tier Bids. The Committee is concerned with 

the potentially coercive nature of partial and two-tier bids. However, 

given that partial offers can serve valid business purposes and that two­

tier bids generally have proved more favorable to shareholders than partial 

offers with no second step, the Committee is not prepared to recommend 

that such bids be prohibited. The Committee recommends instead, as a 
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regulator} disincentive for partial and two-tier offers, the adoption 

ot a minimum offering period for the partial hid that is approxi'TIat~ly 

two we~ks longer than that required for a full h in. 

4. f!IUal Opportunity. A ttmdaJTlental premise of the Camni ttee I s 

recanrrendations is that all target canpany sharehol(lers should have 

an equal opporttmity to partiCipate in a tender offer. Essential to 

pr~idlng such opportunity is a minimum offering period sufficient to 

petlnlt a reasonably diligent shareholder (individual or institution) 

to receive the offering materials and to Make an informed investment 

decision. '!he Canmi ttee concluded that the appropriate period for 

an initial bid for a partlcular target is 30 calendar days. Given 

the "alerting" of the market and tatt]et shareholder.s by the initial 

bic1, the canmittee believes that the minimum offering period for 

subsequent canpeting bids neErl only be 20 calendar days, except that 

generally a subsequent can~ting bid would not be permitted to expire 

prior to the initial bid. As noted above, in either case, if the 

bid is a partial offer, the minimum offering period will be increased 

by approximately two weeks. The Canmi ttee also recanrrems that the 

minimum offering period and pcorationing period remain open tor five 

calendar days fram the announcement of an increase in price or number 

of· shares sought. 

A I!Iajor change in the tilnlng provisions applicable to tenner ofters 

reCCl'nIlEnderl by the Canrnittee is the elimination of the extension ot 

wi th:1rawal rights upon the camrrencement ot another bid. The Conmi ttee 
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bel1eves that the ab1lity of another l)idder to eftect changes in the 

telms ot an existin:J bidder's offer results in confusion and "game 

playll'~", presents cprnrtt.ll1i ties for abuse am tips the balance in 

favor of the secord bidder. 

Regulation of Opposition to ACquisitions of Control 

While the activities of biciders are largely regulatec'l by federal 

law, the resJ:X)nse of the target canpany generally has been governed by 

state law, statutory am cannon. .~ principal issue identified by the 

Caranittee is the extent to ·~ich federal regulation should intruie into 

this area. Reoolution of tl1is issue requi~es a balancing of two basic 

objectivesdetined by the Committee: tirst, recognition that tender 

otfers take place 1n a national securities market, arui second, rninllnal 

preemption of state oorJ:X)rate l&~. 

1. Antitakeover provisions. While the Committee supports a syst~ 

of state corporation laws, the Committee concluded that provisions 

generally restricting the transfer ot control of an issuer, whether 

contained in state statutes or in an issuer's charter or by-laws, 

unproperly interfere with the conduct of take~ers in a national 

market place arrl generally should be prohibitei. Until such provisions 

are prOhfhite3, the Committee recommends ~1at certain supermajority 

provisions be required to be al~te:l and pedcxiically ratified by an 

equivalent superrnajority vote. other change of control related policies 

would be treatoo as a:lvisory vote matters as discussed in the followirg 

section. '!he CQ1lr.\i ttee recO]nizes that such federal preanption nay 

not be necessary or appropriate in certain cases such as transactions 
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Invol'lll''g local cornp:'mies or canpanies with a long history of public 

regulation where change of control is regulated separately by state 

or tederaL law. 

2. AdviSOry Votes. In the Canmittee's judgrrent, certain other actions 

taken by management with respect to takeovers, vtlile not appearing to 

intp.rfere Substantially with the national markets, call for additional 

dIsclosure to shareholders and the opportUnity for them to express their 

opinion on the desirability of such actions. ~e Committee recommends 

that Change of control related policies and compensation be required to 

i)e disclosed annually in an issuer's proxy statement and subrni tted to an 

adVISOry vote of shareholders. Items to be incllrled for such disclosUre 

and advisory votes are prOVisions (other than cumulative voting) that 

abandon the one-share g one-vote rule based on the concentration of 

ownership in a class, long-term stanOstill agreements, change of control 

related canpensation provisions, and, if not prohibited or otherwise 

restricted, supermajority prOlTisions. 

3. Prohibition of Change of Control Compensation after Tender Offer Commenced. 

In adrtition to requiring annual disclosure ot, and an annual advisory vote on, 

chal1je ot control canpensation, the committee recClTllTleoos that no such arrange­

ments be permitted to be adopted once a takeover has canrrenced. 

4. Shareholder Approval of Share I ssuances and Block Repurchases. The 

Committee also recommends that shareholder approval be required for the 

issuance of shares duril1j a tender otfer that represent more than 15% 

of the tully diluted shares to be outstanding after issuance. It 

believes shareholder approval also should be required before an issuer's 

repurchase at a premium of a block of shares held for less than two years. 
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5. Business Judgment. v~ith respect to various transactions undertaken 

by ~nage~~nt in the context of a tender otfer, such as a self-tender, a 

counter tender offer, the sale of assets or stock to a preferred aQ1uiror 

or the sale of significant assets to a thlrd party, the Camni ttee concluded 

that there are legitimate business purPJses for undertaking sllch"transactions 

am that such actions can benef i t shareholders. Where such transactions 

VX)uld constitute a breach of the <hrector s, fiduciary duties to their share-

holders, state corporate law should and does prOllibit such transactions. 

Regulation of Market Participant~ 

The recanrrerrlations of the Canmittee r~arding the activities of 

market partlcipants are nirected principally to strengthening Rule lOb-4's 

prohibition ot short tendering and to including specifically within its 

prOhlbitions hedged tendering and multiple tendering. Such practices, 

in the Canmittee's judgrrent, give market protessionals such an crlvantage 

in the takeover process as to jeopardize public confidence in the fairness 

and integrity of the capital markets. 

Based on stmllar concerns and the potential tor over-tenders, the 

Committee also recommends that the Carunission revise its interpretntion 

ot Rule lOb-4 so that, for purposes of determining whether a person has a 

"net long poSition" in a security subject to the tender offer, call options 

on sllch security that a person has sold and should know are highly likely 

to be exercised prior to expiration of the offer shall be deemed to 

constitute sales of e1e security underlying such options and therefore 

netted against such person's position in that security. 
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Finally, the Oammittee endorses the Oammission's proposal to 

~ire bidders' tender agents to establish during tender offers an 

account with qualified registered securities depositories to per.mit 

financial institutions participating in such depository systems to 

use the services of the depository to tender shares if desired. 



I NTR')OOCT ION 

A. Establishment of the Committee 

Chairman John S.R. Shad, with the concut:"t:'ence of the other mem!")?rs 

of the Securities and Exchange Canmission ("Commission"), established the 

Securities and Exchange Commission Advisory Committee on Tender Offers 

("Advisory Canmittee" or "Canmittee") on February 25, 1983 to examine the 

tender offer process and other techniques for acquit"ing control of public 

issuers and to recommend to the Commission legislative and/or regulatory 

changes the Committee considered necessary or appropriate. !I 

In establishing the Committee, Chairman Shad noted that since the 

Williams Act was adopted in 1968, ~ acquisition practice has undergone 

fundamental changes, many in response to significant changes in the 

environment - financial, technological, social and legal - in which such 

acquisitions have taken place. This has been particularly evid~nt, he 

pointed out, in the past five years during which there have been a record 

number of tender offers commenced and the initiation· of the "billion 

!I See Release No. 34-19528 (February 25, 1983) (48 FR 9111) (Appen­
dix A). The Committee was established in accordance with the 
provisions of the Federal Advisory Ccmnittee .Z\ct, as amended, 5 
U'.S.C. App. 1 (1976 & Supp. V 1981). 

11 15 U.S.C. §§ 7Bm(d), 7Bm(e), 78n(d)-(f). Until 1968 tender offers 
were essentially unregulated. The Williams Act amended the Securi­
ties Exchange Act of 1934 (the "Exchange Act") (15 U.S.C. §§ 78a-78k.k 
(1976 & Supp. V 1981), as amended by Act of June 6, 19R3, Pub. L. 
No. 98-38) to provide for federal regulation of tendet:' offet:'s. 
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dollar takeover bid." These activities have raised a number of issues as to 

the regulation of takeovers and have renewed public concern wit-I-} respect to 

such issues. The questions include (1) whether there should be neutrality 

in the regulation between bidder and target company as currently mandated 

by the Williams Act, and if so, whether such neutrality exists today, (2) 

whether there should be limitations on the defensive re~ponses of management 

of the target company, and (3) whether there should be a requirement of 

fundamental fairness and/or equality applicable to a bidder's offer. In 

view of the substantial evolution in tender offer pr.3ctices and the issues 

raised, the Gammission believed it was appropriate to undertake a major 

reexamination of the tender offer process and a reassesslnent of the appropriate 

regulation of such activity. 

The Commission's decision to establish an advisory committee to study 

tender offers and other acquisition of control transactions was commend-

ed by various members of the Senate Committee on Banking, Housing and Ur­

ban Affairs ("Senate Banking Committee"). By letter dated February 1, 

1983, to Chairman Shad, 12 members of the Senate Banking Cammitee express­

ed interest in the work of the Advisory Committee and requested that the 

Committee's final report be forwarded by July 31, 1983. The Senate letter, 

which is attached to the Committee's Agenda of Issues at Appendix B, set 

forth a number of questions for consideration by the Committee. 
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B. The Work Of The Advisory Committee 

1. March 18 Meeting 

At its first meeting on ~1arch 18, 1983, the Camnittee nebated and 

reached agreement on the appropriate scope of its review. The general 

consensus was that a narrow focuS on the teooer offer alone wouln not be 

suttlcient. On the other hand, with less than four months in which to 

produce a final report, the Committee resisted the temptation to appraise 

in detall all rrethods for am regulation of aoq:uisition of control. By 

way of defining the activities to be reviewed, the Committee statP.d as 

follows: 

The Camndttee has determined that, given the interrelation­
ship of varlOUS techniques to aoq:uire control and the con­
sequences of regUlating one method ot acquisition without 
taking into account the effect of such regulation on the 
relative alvantages aoo disadvantages of other acquisition 
rrethods, it is necessary to consider the whole spectrum of 
acquisi tion techniques. The Canrni ttee rec(XJnizes, however, 
that given the anticipated date of its rep:>rt to the Cem­
mission, it may not address in detail the full range of 
regUlations, state and federal, applicable to proxy solici­
tations am mergers, but rather may focus on those issues 
that are cammon to such transactions and aoq:uisitions of 
control through purchases ot equity fran investors. ].I 

HavlI'~ defined the par~ters for its \\Ork, the Canrnittee then 

·identified specific p:>ints of stress in the regulatory framework. These 

are set torth in the Agenda of Issues that the Canrnittee adopted at its 

].I See Section I of the Advisory Canrnittee's Agenda of Issues, attached 
. as Appemix B. 
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tirst lOOeting am are divJ.(joo into six basic categories: economics of 

takeovers am their regulation: basic objectives of the federal securities 

laws applicable to taY~overs; regulation of acquisition of corporate control; 

regulation of opposition to acquisition of corporate control; regulation 

of market particip:mts; ani interrelationships with other regulatory schemes. 

The Committee also agreed to review and to responi to tilOse questions posed 

in the Senate Ban1dng Carunittee letter of February 1 and thus incoq:nrated 

that letter into its Agenda of Issues. See App:!ndix B. 

In order to tacilitate the necessary review of these issues, the 

canmlttee tanned six working groups or sub-canmittees. It was the pUr'fDse 

of these workirg groups to report back to the full Canmittee at subsequent 

meetings with an analysis of the issues and proposals tor their reSOlution. 

~'inally, at the March 1M neeting the Cerami ttee underscored its 

interest in receivirg views from all members of the public and solici-

ted canment on the issues it WOUld consider. 4/ As a result of this 

solicitation, the ~ttee received letters fram 44 carunentators, in-

cludlng 14 current articles and papers, that gave critical treatment 

to many of the issues that the Carunittee considered. 5/ 

See Release No. 34-19635 (March 30, 1983) (48 FR 13537) attached 
as Ap~ndix C; SEC News Release 83-10 (March 22, 1983) attached as 
Appendix D. 

A list of canm:mtators is attachec1 as Appemix E. 
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2. April 15 and May 13 Meetings 

The CoMmittee held its second and thirn meetings on April 15 ann 

May 13 in New York City. At these meetings each of the working groups 

reported and took back to their efforts the reactions and thinking of 

the full Committee. In preparation for these meetings, the working 

groups not only exchanged papers and research but also met with 

representatives of various government agencies, incluning the Treasury 

DepartMent, the Federal Trcrle Canmission, and the Federal Reserve, to 

explore a number of issues. 

At its meeting on May 13, the Committee discussed at length the 

tender offer experience and regulatory response in Great Britain. 

John M. Hignett am Peter lee, Director-General and Deputy Director­

General of the London Panel on Take-overs and Mergers, who previously 

had provided the Ca.unittee a lbte on the British system, were 

in attendance and participaterl in the Committee's discussions. 

3. June 2 Meeting 

On June 2, theCammittee held a Meeting in New York City for the 

purpose of receiving presentations fram certain commentators and other 

interested parties. Thirty-two people participated in the nay long 

session. '!be agenda for this meeting, including a list of the participants, 

is attached as Appendix F. 



-6-

4. June 10 Meeting 

The Committee held its fifth and next to last Ineeting on June 10 

at the Camnission's main offices in Washington, D.C. At this meeting. 

the Committee considered and reached final agreement on approximately 

50 recanmmdations to be incltrlen in its final reIDrt. 

5. July 8 Meeting 

The COMmittee presented this report to the Commission at its last 

meetirg on July 8 in Washington, D.C. The reIDrt follows the format 

of the Committee's Agenda of Issues and intersperses its niscussion of 

those issues with specific recommendations. 
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CHAPrER I 

Ecx)NGnCS OF TAKECNERS AND THEIR REGUIATION 

A. Economic Consequences 

There is a brocrl range of opinion among Canmi ttee members as to the 

econanic consequences of takeovers. SOIl\e rnernbers believe that takeovers 

create real value for both bidders' and target companies' shareholders 

and should be encouraged. The economic benefit identified is measured 

in terms of increases in the market value of the shares of tender 

otter partlcipants at the tiIre of such transactions. §! In addition 

to encouraging takeover transactions through deregulation, these 

members would reduce the costs of such transactions by limiting the 

defensive measures of target canpanies. 7/ Such MeMbers are concerned 

that as the costs of acquisition increase, all corporations that are 

potential targets trade for less in the marl'.et because their values 

as tuture acquisitions are less. 

At the opp:>site em of the sr:ectruITl of views on the economic 

consequences of takeovers are those that believe that hostile takeovers, 

. particularly partial acquisitions, are socially and economically 

6/ Certain studies indicate that in the 60 to 120 days during which 
a takeover transaction is considered the target company's shares 
rise an average of 30% while the bidder's shares increase an 
average ot 3-4%. The Committee understands that there is not 
available substantial data measuring the Unpact ot the takeover 
process on market prices over a longer reriOd of time, nor is it 
aware of substantial study of the economiC consequences of acquisi­
tions on the tinancial condition or results of orerations of the 
combined enterprises. 

7/ These members distinguish between defensive charter or by-law 
provisions and actions taken in resp:mse to a specific bid. 
They would limlt the latter, but not necessarily the tormer, as 
the market would already have valued the target company's shares 
in the tormer case. 
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ctetrirnental. Certaln c~mittee members are concerned that the mere 

threat of a oostile takeover draws the attention of management away 

fran lOn;J range plannin;J and good business joogmmt. Further, 

these members believe tllat there are unseen social and economic 

impllcatlons to hostlle takeovers. 

A sUbstantial majority of the Carunittee, hO\Y\9ver, is of the view 

that the eoonanic data is problE'.rnatic. They are unable to agree that 

sUbstantial economic benefits or detrlinents of takeover activities 

have been conclusively established. SOIre question whether short 

tenn market price increases are the appropriate basis for concluding 

that takeovers provide eoonanic benefits of such substance as to 

justify regUlation adopted to promote such transactiOns. These 

members suggest that the principal basis for determining the macro-eoonomic 

issue ot Whether takeovers are bene:icial involves a long tenn evaluation 

of the eoonamlC soundness of the a(XJuisition, as measured by the 

operations, corrlitions arrl productlvity of the canbined enterprises. 8/ 

Others take issue with the general ham perceived by those opposed to 

hostile offers: these members question the proposition that the methorl 

ot acquisition affects its Irerits. 

The C~ttee tound that while in certain cases take~ers have 

served as a dlSC1?line on inefficient management, in other cases 

there is little to suggest t.11at inefficiency of target canpany management 

§( In addition to those taking issue with the basic premise that a 
short tern increase in market price de:m::>nstrates economic benefits, 
others have challenged the analysis ot the available data or 
methodology of research. sorre suggest that the data have been 
overstated. others argue that there likewise have been increases 
in market price nor shares of target companies that have success­
tUlly defeooed against hostile bids. 
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is a tactor. SimIlarly, wh Ile thp. threat of takeover may cause 

certain Managements to emphasize slnrt-term results at the expense 

ot long-tern growth, the Carunittee tourY1 little evidence that this 

is generally true.~ with other capital transactions, the Canmittee 

belleves the fact that some takeovers prove beneficial While oti1ers 

prove dis3pp:>inting is less attributable to the met.hOd ot acquisition 

am mre to the business jLrlgnent retlecte<i in canbining the specific 

enterprises involved. 

On the strength of the evidence presented, the Committee does not 

oelleve that there is suffIcient basis for detennining that takeovers 

are ~r se either beneficial or detrimental to the econany or the 

securities markets in general, or to issuers or their shareholders, 

s~cifically • 

The ComMittee therefore recamrnerrJs the following: 

Recommendation 1 

The purpose of the regUlatory scheme should be neither to 
promote nor to cteter taY~vers~ such transactions and 
relatErl actiVities are a valid Tllethod of capital al.location, 
so lorg as they are o:mducted in accordance with the laws 
deened necessary to protect the interests of shareholllers 
am the integrity am efficiency of the capital markets. 

B. Factors Atfecting Takeover Activity 

The Committee has not reached any conclusions concerning 

the relative effect of the follOWing factors on the number am size 

ot control transactions: 
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1. credit availability and IX>licies: 

2. tax };X)licies; 

3. antitrust p:>licies: 

4. market conditions: 

5. general economic conditions; 

6. laws applicable to charges in control of regulated 
industries: 

7. accounting requirements1 

8. state takeover laws; 

9. federal securities laws; 

10. state corIX>rate laws: and 

11. antitakeover and fair price provisions. 

'!he sense of the Canmi ttee, however, is that the first five of the 

listed factors are those that over t~ are the principal neterminants 

of the level of acquisition activity and the structure of the acquisition 

transaction. As to the other factors, theCanmi ttee has observations 

on two: tederal securities laws and antitakeover and fair price 

prOVisions. 

The historical ~ct of federal securities law regulation 

warrants note perhaps less for its impact on the number or size of 

transactions and more for its effect on the stnlcture of the control 
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a<X!uisition. 9/ As exChange ofters generally have harl to be registered 

under the Securities Act of 1933 (the IlSecurities Act") 10/ am thus 

21 Note should be made that certain members of the Ccnmittee have expresGe1 
the View that regulation of tender offers is a major factor in detet'lnining 
the number of tender otfers. They believe that since the adoption of 
the ~.ifi1liarns Act, the nt.1lIDer of tender offers that would have cCllIfOOnced 
would be significantly higher but tor the regulation. 

Number ot Nunber of 
Fiscal Year Tender Offers x Fiscal Year Tender Offers x 

1965 105 xx 1974 105 
1~66 77 xlt 1975 113 
1967 113 xltx 1976 100 
1~68 11~ xltx 1977 16? XX1f1f 

1969 7U 1978 179 
1~70 34 1979 147 
1~71 43 198U 104 
1~72 50 19B1 205 
1913 7~ 19B1 117 

It Data tor fiscal year 1969 and tollowing have been obtainen tram the 
Camnission ann represent tender offers commenced. 

ltW These figures were obtained from a study on "Tactics of Cash Takeovers 
Bids ll preparErl by Professors Samuel L. Hayes, III and Russell A. 
Taussig, 45 Harv. Bus. Rev. 135 (1967), which was submitted in 1967 

It**1r 

to the Senate and House committees holding hearings on the bill that 
became the Williams Act. The figures are base<i on a caleooar rather 
than fiscal year. See Hearings on H.R. 14475, S. 510 Before the 
Subc:omm. on Comnerceand Finance of the House Canrn. on Interstate 
and Foreign Commerce, 90th Cong., 2d Sess. 21 (1968). 

These figures were obtained tram W.T. Grimm & Co. They are based 
on a calendar year am represent tender offers CO"!lf(Enced. Grimm has 
indicated that it obtained this information fran newsstories in the 
financial press and that the figures include tender offers for 
companies not subject to section 12 un(~er the Exchange~ct, but no 
not include tender offers for securities other than caroron stoCK. 

In 1977, the federal government changed its fiscal year. Accordingly, 
t.l-tis tigure is basoo on an extended fiscal year from July 1, 1976 to 
September 30, 1977. 

15 U.S.C. §§ 77a-77aa (1976 & Supp. V 19B1), as amended by Bus 
Regulatory Reform Act of 19~2, Pub. L. No. 97-261, § 19(d), 96 Stat. 
1111 (1982). 
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required the usual processing am eftectiveness of the reglstration 

statement prior to commencement of the tender offer, the attractiveness 

ot exchange offers as canpared to cash of.Eers has suffereci. 11/ The 

Carum ttee has recCll\ITeooed that regulatory disincentives to the use of 

exchange ofters be re.rnoved to the extent consistent ~.,ith the Securities 

Act. 12/ On the other hand, open market accumulation pr~rams are 

virtUally mregulate::l and there tore have tJainer] favor over other rrore 

regulated rrethods of a<X1uirirg control. The Canmittee has recarunende<'l 

certain regulation of open market accumlllation programs, v.hich regulation 

incidentally may lessen the regulatory incentives to resort to ti1is 

rrechanisrn for a<X1uisi tion ot controlo 13/ It also appears thn.t the 

limited proration rights permitted by t~e federal securities laws 

before the Cmr:tission is adoption of Rule 14cl-S under the Exchange Act 

may have been a primary factor in the developnent of the "front-end 

loaned" or "two-tier" bido 14/ 

The reemergence ot supermajority, fair price and other antitakeover 

provisions in the past year may have significant affect on the number 

and kinds ot transactions mdertaJeen in the future. The Canmittee 

belleves, therefore, that such provisions may become an increasingly 

significant tactoro 

11/ An exchange offer is a tender offer ~lere the bidder offers its 
securities to target company shareholders in lieu of or in addition 
to casho 

12/ See Recommendations 1l-1~o 

13/ See Hecammendations 13-140 

14/ A "front-end loaded" or "two-tier" bid as used in this report refers 
to an acquisition where the per share consideration is higher for 
a rortion of the shares to be acquired: it does not include a 
tender otter that provides for mu.ltiple forms of consideration to 
be paid pro rata to those electing the particular form ot 
cons ideration 0 
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C. Auctions 

The Committee also has considered the effects of an auction market 

for control. While no conclusive evidence was presented as to the 

actual effect of the potential for an auction on the number or size of 

takeovers, the Committee recognizes that an auction of the target 

company increases a bidder's acquisition costs, and thus may deter 

initial bids. This deterrent effect is an intangible that the Committee 

finds has not been measured satisfactorily. The sense of the Committee 

is that if th~ regulatory system were revised to elllninate perceived 

incentives for second bidders not necessary for the protection of 

shareholders, it would be unnecessary to pursue further the measurement 

of the intangible effects of the potential for an auction. Further, 

there is substantial sentiment on the Committee that an auction 

market is an element of the free market. While the Committee, on 

balance, is not prepared to recommend the opportunity for an auction 

market as a basic objective of the regulatory scheme, it believes that 

a system providing for a minllnum offering period will have as an 

acceptable by-product the auction potential. 

D. Credit Availability 

Finally, both the Committee and the Senate Banking Committee 

identified as a major issue the effect of the takeover process on 

the availability of credit and its allocation in the economy. On the 

basis of its experience and study, including a meeting with Federal 

Reserve Board Chairman Paul Volcker and members of his staff, the 
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Committee has concluded that transactions involving acquisitions of 

control do not result in a material distortion in the credit markets, 

do not divert investment fram new plants, do not lilnit consumers' 

ability to obtain credit and do not otherwise deplete available credit. 

Acquisition financing generally can be expected to have little lasting 

Umpact on the cost and availability of credit to other potential 

borrowers. Takeover transactions fundamentally involve a transfer of 

assets, not the absorption of new savings, and because the sellers 

of stock to an acquiring firm reinvest the proceeds, the capital is 

made available to others. 

Reoammendation 2 

There is no material distortion in the credit markets resulting 
fram control acquisition transactions, and no regulatory 
initiative should be undertaken to lilnit the availability of 
credit in such transactions, or to allocate credit among such 
transactions. 
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CHAPI'ER II 

oamcrIVEs OF FEDERAL RFIiUIATION OF TAKEOlERS 

In arriving at a consensus on the appro~iate objectives for 

the federal regulation of takeOlJers, the Canmi ttee looked first to the 

legislative purpose of the current scheme. The Williams Act was oesigned 

principally to protect investors by ensuring full disclosure. 

However, Congress took 

extreme care to avoid tipping the balance of 
regulation either in favor of management or in 
favor of the person making the takeOlJer bid. The 
bill [was] designed to require full and fair 
disclosure for the benefit of investors mile at 
the same time providing the offeror and management 
equal op:fOrtunity to fairly present their case. ~ 

The Canmittee concurs with the Congressional goal of neutrality 

between aoquirors ann target companies. 

Recommendation 3 

TakeOlJer regulation should not favor either the acquiror or 
the target canpany, but should a Un to achieve a reasonable 
balance while at the same time protecting the interests of 
shareholders and the integrity and efficiency of the Markets. 

Secondly, the COMmittee believes that the regulatory scheme should 

be sensitive to the environment in which it operates, in this case the 

national securities market. 

Recommendation 4 

Regulation of takeovers should recognize that such transactions 
take place in a national securities market. 

15/ s. Rep. No. 550, 90th Cong., 1st Sess. 3 (1967). 
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The Gammitt~e found that there are significant regulatory impediments 

to undertaking an exchange offer rather than a cash tender offer, which 

iJnpedirnents are not necessary for the protection of shareholders. 16/ 

The Committee believes that regulation shOuld not be a principal factor 

in rtetenniniry;) the method of aCX}uisition. 

Recommendation 5 

Cash anrt securities tender offers should be placed on an equal 
regulatoty tooting 00 that bidders, the market and shareholders, 
am not regulation, decide between the bK>. 

The Committee consldered at same length various ~chniques to acquire 

or to q>lX'se the aCX}uisi tion ot corporate control. sane, as they have 

evolved, have causa'l concern as to whether the existirg regulatory scheme 

was equipped to eval~ate or rroderate such techniques. Others, because 

they are canplex, have been rnisunderstocx1 or misrepresented. On balance, 

the Comnuttee believes ra;Julation sLould be tenpered to allow the proper 

develop'!'Want of new techniques, neasured to restrict mown or perceived 

excesses, and flexible to react pranptly to new abuses. '!he CCl'!'r.littee 

inco~rated these goals in a series of three objectives. 

Reoammendation 6 

Regulation of takeovers should not unduly restrict innovations 
in takeover techniques. These techniques shoulrl be able to 
evolve in relationship to changes in the market and the eoonany. 

~ The securities offered in an exchange offer are subject to the regis­
tration prOVisiOns of the Securities Act. 
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Recommendation 7 

Even though regulation may restrict innovations in takeover 
techniques, it is desirable to have sufficient regulation to 
insure the integrity of the markets and to protect shareholders 
and market participants against fraud, non-disclosure of material 
information and the creation of situations in which a significant 
number of reasonably diligent small shareholders may be at a 
disadvantage to market professionals. 

Recommendation 8 

The evolution of the market and innovation in takeover techniques 
may from time to time produce abuses. The regulatory framework 
should be flexible enough to allow the Commission to deal with such 
abuses as soon as they appear. 

The Committee reviewed the relationships between federal takeover 

regulation and other federal and state laws. These relationships have 

often been the source of litigation and confusion. The friction between 

the various systems has been both substantive and procedural. The Committee 

believes that it is ~rtant in structuring federal takeover regulation 

to articulate the appropriate balance between the overlapping regulatory 

structures. 

Recommendation 9 

a. State Takeover law. State regulation of takeovers 
should be confined to local companies. 17/ 

17/ The Cbmmittee considered various formulations for a definition of a 
"local" canpany. One definition included canpanies with more than 
50% of the voting shares held within the state of incorporation, no 
listing on a national securities exchange, aggregate market value of 
voting stock held by non-affiliated stockholders of $20 million or 
less, and annual trading volume of such stock less than one million 
shares. Although the Committee ultimately elected to leave the 
definitional task to the Commission, it suggests that in developing 
the concept the Cbmmission focus on the factors referred to in this 
footnote. 
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b. State Corporation Law. Except to the extent necessary to 
eliMinate abuses or interference with the intended flIDctioning 
of tederal takeover regulation, federal takeover regulation 
should not preempt or OIlerride state corporation lawo Essentially 
the business judgment rule should continue to govern Most such 
activity. 

c. State Regulation of Public Interest Businesses. Federal takeover 
regulation shouln not preempt substantive state regulation of 
banks, ntilities, in~urance CO"lpanies ann similar businesses, 
where the change of control provisio~~ of such state regulation 
are jllstifiP.d in relation to the overall obiectives of the 
industry bein;l regulated, do not conflict with the proceiiural 
provisions of federal takeover regulation and relate to a 
significant portion of the issuer's business. 

d. Federal Regulation. Federal takeover regulation shoulii not 
overriiie the regulation of ?articular industries such as banks, 
broadcast licensees, railroads, ship operators, nuclear licensees, 
etc. 

e. Relationships with Other Federal Laws. Federal takeover regula­
tion should not be used to achieve antitrust, labor, tax, use 
of credit and stmilar objectives. ~ose objectives shoulii be 
achieved by separate legislation or regulation. 
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CHAPl'ER I I I 

REriUIATION OF ACQUIRORS OF CORPORATE CONTroL 

The Committee founn that the various techniques to acquire 

. control are so intertwined that to regulate one method of acquisition 

without taking into account the effect of such regulation on other 

methods of acquisition ot control is likely to prove at best ineffective, 

aoo at worst harmtul to investors and distortive of the capital 

markets. While the Ccmmittee has not undertaken to crldress in detail 

all the difterent regulatory provisions (both state and federal) 

applicable to the various means of acquiring control of a public 

canpany, it focusoo on those issues CCllUlOn to the entire spectrum ot 

control acquisitions am measured the effect of each of its recanmeooa-

tions on the entire spectrum of control acquisition methods. 

Reoammendation lO 

Any regulation of one or ITDre change of control transactions by 
either the Congress or the Commission should crldress the effects 
of such regulation in the context at all control acquisition 
techniques. 

The Committee identified tour major concerns regarding the 

regulation of bidders: 1) the substantial disincentives, both regulatoty 

and othenTise, to undertake an exchange offer: 2) the use of open 

market accumUlation prograrrs am other methods to acquire control ot 

issuers that deny all shareholders the opp:>rtunity to share in the 

coritrol premium; 3) the p:>tentially coercive effects on shareholders 
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at partial or two-tier offers: 18/ and 4) the need to provide equal 

opt:OrtlIDity to participate in an offer. In addition, i'1 number of 

recommendations are included to remedy certain technical aspects of the 

current federal regUlations. 

A. Equivalency of Cash and ExChange Offers 

Because of the need to register securities to be offerer1 in excha~e 

for those Of another canpany and the delay inherent in the preparation 

and process1ng of the registration statement, the Committee found that 

the regulations applicable to exchange offers under the securities Act are 

a major disincentive to using securities as consideration in a tender 

otter. Exchange ofter registration statements are complex and long, 

trequentiy over 50 pages, and can take a substantial effort to prepare 

and process. Moreover, under current Canrnission rules, the exchange 

otfer may not commence lIDtil the COmmission has declared the registration 

statement effective~ The Committee believes that such regulatory dis­

incentives are not needed for investor protection and that the deterrence 

at exchange ofters 1S not in the best interests of shareholders. If the 

regUlatory disincentives to undertaking an exchange offer are reduced 

and exchange offers are able to compete eftectively with cash offers, 

the COmmittee expects there will be greater use of securities in single 

W See note 14. 
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step transactions. The fio11owing recommendations are intended to place 

exchange offers on the same expedited t~table as cash ofters. 

Recommendation 11 

The concept of integration of disclosure under the Securities 
Act ot 19J3 aoo the Securities Exchange Act ot 1934, previously 
effected by the COmmission in securities ofterings for cash, 
should be extemed to exchange offers. 

Recommendation 12 

Bidders should be permitted to C01lIMnce their bids up::>n filiR3 of 
a registration statement and receive tenders prior to the effective 
date of the rP.l]istration statement. Prior to effectiveness, all 
terrlered shares \«)uld be withdrawable. Effectiveness of the 
registration statenent would be a condition to the exchange offer. 
If the final prospectus were materially different from the prel~inary 
prospectus, the bidder would be required to maintain, by extension, 
a 10-day period between mailing of the amerrled prospectus and 
expiration, witlrlrawal and proration dates. This period would 
assure adequate dissemination of information to shareholders and 
the cp};X)rtuni bj to react prior to incurring any irrevocable duties. 

B. tbtice to the Market of Potential Acquirors and Access to 
Control Premium 

1. Rep::>rting under Section 13 (d) of the Exchange Act 

The C~ittee tound that the requirements to rep::>rt the acquisition 

of more than 5% of an outstarrliR3 class of an issuer's equity securities 19/ 

~opted under section 13(d) of the Exchange Act have failed to give 

section 13(d) is applicable to any equibj security of a class that 
is registered under section 12 of the Exchange Act or that is exempt 
from reqistration by virtue ot section 12(g)(2)(G) pertaining to 
insurance canpanies or that is issued by a closed-end investment 
company registered under the Invesbuent Canpany Act of 1940. 
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adequate notice to shareoolders and the market at large of fOtential 

changes in control of an issuer. The lQ-day window between the acquisition 

of ITOre than a 5% interest and the required filirg of a . Schedule 130 was 

found to present a substantial opp:>rtunity tor abuse,' as the aCX1uiror 

"dashes" to buy as many shares as possible between the time it crosses 

the 5% threshold and the required filing date. To provide adequate 

notice of the shareoolder's investment and intentions regarding the 

issuer and tbne for the market to assimilate such information, the 

Camnittee recCI'l1l"ends that the ten-day wirrlow be closed. 

Recommendation 13 

No person may acquire directly or indirectly beneficial ownership 
of more than 5% of an outstanding class of equity securities 
unless such person has filerl a schedule 130 and that schedule has 
been on file with the Commission for at least 48 hours. Such 
person may rely on the latest Exchange Act report filed by the 
target company that reports the number of shares outstanding. 
The aCXJUiror would have to report subsequent purchases pranptly 
as provided by current law. 

The general sense of the Committee is that the disclosure currently required 

in the Schedule 130 is material to shareholders, arrl it has not recommEmded 

any revision to such requirements. 

2. Purchases of Control 

The issue presented by open market accumulation programs. and other 

limited purchases of oontrol is one that engendered extended debate anung 

COmmi ttee members, as well as among the canIrentators ~o .submi tted letters 

to the Committee or participaterl at its June 2 meeting. Those favoring 

sane limitation on these methods of acquisition argued that "control" is 

essentially a corporate asset arrl that shareholders should have equal 
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opfOrttmity to share in any premium paid for such asset. To assure such 

opp::>rttmity, they conterrled that the target canpany shareholders should be 

provided the protections of the tender offer process. Among those supporting 

this view, there is, however, stro~ disagreement as to the threshold level 

at which effective control could p:iss. While a number of CO(\lnittee members 

proposed a 15% level and others argued for 10%, the majority of the Committee 

fouoo lO% to be the appropriate threshold. 

The countervailing argtnnent urged by other rrenbers of the Committee 

and several catlIl'entators is that a requirement for an aCX]uiror to proceed 

by way of terrler offer at the 15% or 20% level, because of ti.flle, risk and 

costs, would substantially deter toe-hold aCX!uisitions. In so doi~, such 

a requiranent would Inn t dissident shareoo1ders I ability to take issue 

with incumbent management and would reduce the number of aCX]Uisitions 

undertaken. Atter substantial debate am r.onsideration, the Camnittee 

adopted the following recommendation. 

Recannendation 14 

~ ~rson may aCX]Uire voting securities of an issuer, if, i.mrrediately 
following such aCX]Uisition, such person would own rore than 20% of the 
voting power of the outstanding voting securities of that issuer 
unless such purchase were made (i) fran the issuer, or (ii) pursuant 
to a tender offer. The Commission should retain brocd ~anptive 
po\'Jer with respect to this prOlTision. 

3. Definition of "Group" 

In connection with the required Schedule l3D report and the accumulation 

pr.ogram limitation, the Cammittee expressed concern that the concept of a 

"group" has been diluted. It suggests that the Ccrnmission strengthen its 

interpretatiOns am enforcement of the "group" concept. 
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Recommendation 15 

The Gammittee encourages the Commission to study means to strengthen 
the concept and definition of "group" or concerted activity. 

B. Partial Offers and TWo-Tier Bids 

CUrrent regulations under the Williams Act make little distinction 

between full offers and partial offers. The relatively recent phenomenon 

of the two-tier or front-end loaded bid likewise has not been subject to 

different regulation. 20/ The Committee considered at length whether 

partial offers and/or two-tier bids should be distinguished under the 

regulations from offers to purchase all shares, and, if so, whether the 

partial offer and/or the two-tier bid should be prohibited or silnply 

disadvantaged under the regulations. 

There is substantial sentnnent on the Committee that, so long as 

there is equal opportunity for alJ shareholders to participate in all 

phases of each bid, the laws should not distinguish among various types 

of bids. Those favoring no change in the current system argue that the 

preservation of partial tender offers is llnportant to the working of the 

economy and that there are many valuable roles for partial offers and 

partial ownership, including: 

(1) allowing companies to invest in one or more industries 
with more Illnited financial exposure than if the ownership 
were 100%; 

20/ Radol v. Thomas, 534 F Supp. 1302 (S.D. Ohio 1982) (holding that the two­
tier pricing of the u.S. Steel acquisition of Marathon Oil was not fraud­
ulent or manipulative under the Williams Act or the general anti-fraud 
provisions of the Exchange Act). See also Martin Marietta COrp. v. 
The Bendix Corporation, 549 F. Supp. 623 (D. Md. 1982). 
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(2) facilitating technology exchange relationships; 

(3) permitting chan;Je of control am rErlucing rrancgeJTIent 
entrenchment in large companies; 

(4) facilitating private rlirect investment, ~uch as venture 
capital; 

(5) aCknowledging the cammon practices of suppliers of noreign 
capital in the United States; and 

(6) allowing a01uirors to get to know a p:.>tential acquiree 
over time with a view to moving to 100% ownership. 

These members p:.>sit that if partial bids therefore are petmitted, two-tier 

bids should not be precluded, since as a practical matter such bids are 

more favorable to target company shareholders than partial offers with 

no second step. In such two-tier bids, a second step at a lower price 

than the first step notmally is at a prenium to the unaffected secondary 

market absent any second step. 

The majority of the Canmittee, however, rtid not believe that the 

rea&ms advanced tor equal treat:r.'ent of tull, partial and two-tier bids 

completely outweighed a concern with respect to coercive elements of 

partlal and two-tier bids and the p:.>tential such bids provide for abusive 

tactics arrl practices. While some ~uld have prohibited such bids 

altogether, the canmittee deteminErl to rec~rrl a regUlatory disincentive 

for partial Offers am two-tier bids. ~ Such disincentive \«.)uld be 

provided by requiring a longer minUnum offering period for partial 

bids than that requirErl tor full bids. 

21/ canbination, p:lckage, two-step am similar offers \At1erp. the consid­
eration offered each shareholder is substantially equivalent neErl 
not be oonsiderErl partial bids for t..llese purposes. 
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Recorrmendation 16 

The minbnum offering period for a tender offer for less than all the 
outstanding shares of a class of voting securities should be ap~xi­
mately two weeks longer than that prescribed tor other terrler offers. 

The Committee gave considerable thought to adoption of requirements 

sbnilar to those prOVided in the British City Code on Take-overs and 

Mergers, i.eo restrictions on ofE!n market purchases above 15% and the 

general obligation to make an offer for all shares if the amount CMned 

or sought exceeds 30% of the outstanding shares e 22/ Adoption ot such 

a system in effect WDuld preclude a number of significant partial offers 

and generally would require share purchases above a defined amount to be 

accomplished through a tender offer for all shares - for cash or securities 

or a mix thereof - at the same or different values. An essential corollary 

would be the el~ination ot supermajority and fair value charter prOViSiOns, 

and the adoption of a nnon-fustration" doctrine to govern the actions of 

ta~et management. While the British system has considerable attractions, 

the Commlttee determined that a more evolutionary development was appro-

priate, particuiarly in view of its conclusions concerning partial offers. 

In the event that the recanm::mdations of the Committee do not have the 

desired effects, however, the Committee suggests that the Commission· 

reconsider incorporation of same teatures of the British system. 

The Committee understands that partiai offers are permitted only with 
the oonsent of the Panel on Take-overs and Mergers. Consent will 
normally be granted where the offer will result in the bidder holding 
less than 30% of the votiTlJ rights of the target. If the offer will 
result in the bidder holding 30% or more of the target canpany's 
voting rights, consent will not normally be granted if the bidder, or 
persons acting in concert with it, has acquired, selectively or in 
significant numbers, shares in the target canpany during the preceding 
12 months. Any partial ofter resulting in the bidder holdiTlJ more 
than 30% of the target canpany' s votiTlJ rights must be coooi tioned on 
approval by the target canpany's shareholders. 
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C. Equal Opportunity to participate 

A fundamental premise of the Canrni ttee' s proposals is that the target 

canpany sharel'Dlders have EqUal q;>p:>rtLD'lity to participate in the offer • 

. Essential to providing such access is a minimum offering period that is 

suft1cient to permit a reasonably diligent shareholder (i~iividual or 

institution) to receive offering materials and to make an informed invest-

rrent deCision. The minimum Wi ttrlrawal and prorationing period should be 

the same as the m1nimum Offering period so as not to undercut the protec-

t10n providErl by the minimum offering period. The Canmittee determined 

that the appropriate period for an initial bid tor a particular target 

1S 30 calendar days. Given the notice to the market and target share-

holders by the initial bid, the Canmi ttee found that shareholders will 

have sufficient tirre to receive the materials am to make an informed 

investment decision if the minimum offeriD;} period for a subsequent 

Canpet1ng Oid is 2U calendar days. W As a general rule, however, a 

suosequent canpeting bid should not be permitted to expire prior to the 

initial Oid. 24/ A beneficial by-product of this shorter minimum offering 

period for subsequent bids may be to reduce somewhat the risk of delay 

inherent in the suooequent bld. 

23/ Note that under RecCll1Irendation 16 the minimum offering period for 
a subsequent canpeting bid that is a partial offer would be two 
weeks longer. 

24/ There would be an exception to this general rule where the initial 
bid was a partial offer and the sutsequent bid was a full offer. 
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Recommendation 17 

The minimum offeri~ period for an initial hin should be 30 calendar 
days; for subsequent bids the minimum offering perion shouln be 20 
calerrlar days, provifled that the subsequent bid shall not terminate 
before the 30th calendar day of the initial bid. In each case, the 
minmlllM offering period will be subject to increase, if the bid is a 
partial ofter. ~5/ The period during which tendering shareholders 
wlll have proration and withdrawal rights should be the same length 
as the runiITlum offering period. 

In addition, to further the goal of equal opIX>rtunity to participate 

in the offer the Committee recommends extension of the min~um offering 

~riod am prorationing rights in the event of an announcement of an 

increase in the number of or price for the shares. The Committee determined 

that the withdrawal period did not need to be extenned in such cases. 

Wittrlrawal rights would only be extended if there were a negative change 

in the terms ot an offer that would disadvantage a shareholder who han 

tendered be fore such change 0 

Reoarnmendation 18 

The minimum offering period and prorationing period should not 
terminate for five calendar days fram the announcement of an 
increase in price or number of shares sought. 

The Committee considered and rejected the extension of withdrawal 

rights upon c(]'[ll'l'encement of a canpeti~ bid as is currently provided by 

Rule 14d-7(a) (2) \.D'lder the ExCh~e Act. 26/ The camnittee believes that 

the ability of another bidder to effect changes in the terms of an existing 

~5/ See Recanmendation 16. 

'26/ RUle 14ct-7(a) (2) prOllides additional withirawal rights in COTlpeting 
tender ofter situations \.D'lder which shares can be withdrawn on the 
date and for ten business days following the oammencement date of 
a competing tender offer. 
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bidder's offer results in confusion and "garre playing", presents ~por-

tunities for abuse and tips the balance in favor of the second bidder. 

A caS1C premise of the Committee's proposals is that each bidder should 

control its own bid. The Caruni ttee has rec~mefl that the wi ttrlrawal 

~rioo run the tull length of the minirnum offering perioo, rather than 

only three quarters of the r:eric>1 as lB1der the current rules. The Camnittee 

belleves such extension of the withdrawal period to the expiration of the 

minbnum offering period prOVides shareholders protections comparable bO 

those under the current systen. 

D. other Provisions 

1. Disclosure 

Aside fra"!l recarunerrling adoption of the integrated disclosure prOlTi-

sions in exchange offer dOCUI'OOnts, the Crnunittee is not recCJ'flI'rending 

sUbstantial changes in the current disclosure requirements. The sense 

at the Canmittee, however, is that current disclosures of projections and 

valuations given to a bidder by the target company are essentially meaningles! 

and can be mlsleading Without disclosure of the underlying assumptions. 

Recommendation 19 

Where the bidder discloses projections or asset valuations to 
target canpany shareholders, it must include disclosure of the 
principal supporting assumptions provided to the bidder by the 
target. 

Moreover, the c~ttee expressed concern that ten1er ofter disclosure 

documents are degenerating into needlessly complex and lengthy boilerplate, 

which serves to obscure the infotlTlation concerning material terms ann 

conditions of the ofter and to confuse shareholders. 



-30-

Recommendation 20 

The Commission should review its disclosure rules and the 
current disclosure practices of tender offer participants 
to eliminate unnecessary or duplicative requirements, as 
well as inordinately canplex or confusing disclosures. The 
Comrrdssion's rules should require a clear and concise state­
ment of the price, terms and key conditions of the offer. 
In addition, the Ccmrnission should amend its rules to permit 
inclusion of the key conditions in a summary advertisement 
I.lse1 to canrrence an offer. 27/ 

The Ccmrnittee considerErl prohibiting a target canpany management 

fran refusing to provide one bidder with internal docllJ1'\entation and 

analysis where that same information had been made available to another 

bidder. Based on its own experience Q however, the Canmi ttee does not 

believe that it is feasible to construct a regulatory system that would 

result in equal disclosure am thus is not recanm:mding such a requirement. 

20 Canmunications with Shareholders 

Recommendation 21 

The Commission should continue its efforts to facilitate direct 
canmunications with shareholders whose shares are held in street 
name. 28/ 

Rule 14d-4(a) (2) permits the commencement of a tender offer by a 
summary advertisement. Such crlvertisement must contain and be 
limited to certain information set forth in Rule 14d-6(e)(2). See 
Rule l4d-6(a) (2). The specified information does not include key . 
conditions to the offer. 

See Report ot the Advisory Committee on Shareholder Communications, 
rmproving Communications Between Issuers and Beneficial OWners of 
Nominee Held Securities, June 1982; Release No. 34-19291 (December 2, 
19~~) ( 47 FR ~54 91) prOJ:X)Sing for camment amerrlrrents to implement 
that·Advisory Cammittee's recanmerrlations. 
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The Committee believes that the current rules requiring a target 

canpany either to turn over the shareholoer list or to mail for the 

acquiror 29/ have failed to assure that shareholders have speedy and 

. canplete disse!Tllnation of the acquiror's disclosure doctnnents. The 

dlscretion given to the target company to mail for the acquiror severely 

restricts the ability of the acquiror to have free and easy access to 

sharerolders. Morover, the p:>tential for abuse through slow mailings is 

substantial. The Canrnittee recanmams that the Canrnission require that 

the target canpany provide its stockholder list to the acquiror up:>n 

rEquest. 

Reoammendation 22 

The Commission should require under its proxy and tender offer 
rules that a target canpany make available to an acquiror, 
at the acquiror's expense, shareholder lists and clearinghouse 
security p:>sition listi~s within five calendar days of a bona 
tide request by an acquiror who has announced ?l proxy contest 
or a tender offer. 'ttle Caomission should consider prescribing 
standard forms (written or electronic) for the delivery of such 
information. 

The Committee also found that cammunications with shareholders during 

a tender offer would be facilitated if reply forms were standardized. 

Recammendation 23 

Tender offer reply forms should be standardized to·the extent p:>ssible 
to facilitate handling by brokerage fi~s, banks and dep:>sitaries. 

Rule 14d-5 tmder the Exchange· Act establishes an obligation for the 
target canpany either, at its own election, to mail the bidder's 
materials, at the bidder's expense, or to provide the bidder with 
the target canpany's stockOOlder list and security p:>sition listings 
of clearing agencies. Rule 14a-7 sets forth a similar obligation 
under the Commission's proxy regulations. 
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3. Price and Related Terms 

The Committee recommends that there be essentially no change in the 

current law with respect to the price and related terms of the tender 

offer. 

Recommendation 24 

Except to the extent there already exists such a requirement in 
a particular context, the price paid by an acquiror unaffiliated 
with the target canpany should not be required to be "fair" nor 
should federal law provide for state law-type appraisal rights. 

Recommendation 25 

All shareholders whose shares are purchased in a tender offer 
should be entitled to the highest per share price paid in the 
offer. 

Recommendation 26 

Current prohibitions of the purchase by a bidder of target 
canpany shares other than under the offer should be continued. 30/ 

4. Timing 

Reoammendation 27 

All time periods should be defined in terms of calendar days. 

Recommendation 28 

"Ccmnencement" of a tender offer should continue to be determined 
by present rules, and time periods should continue to run from that 
date. 

30/ Rule 10b-13 under the Exchange Act prohibits a person who makes a 
cash or exchange tender offer for any equity security fram purchasing 
that security (or any other security Lmmediately convertible into or 
exchangeable for that security) otherwise than pursuant to the cash 
or exchange tender offer from the time the offer is publicly announced 
or otherwise made known until the expiration of the offering period. 
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Recommendation 29 

Offering rlocuments that ~re requir.ed to be mailed shoulrl be 
mailed within seven calendar days of canrrencement by announce­
ment. 

Reoammendation 30 

Voll.mtary extensions may be made by the offeror with any type 
of offer at any time before the canmmcenent of the first 
trading day after the expiration date of the offer. 

5. Approval of ACX]Uiring Canpany' s Shareholders 

'!he Carunittee believes that, as a general rule, the use of an issuer's 

assets am securities sh::>uld be am is a matter governed by state corporate 

law. For this reason, arrl because there is little to rlistinguish ao:;ruisi-

tions ot control fran other major capital transactions, t,he Camni ttee 

would not require, as a matter of federal regulation, approval by share-

holders of the bidder with respect to a control acquisition. 

Recommendation 31 

Approval by shareh::>lders of a bidder with respect to an acqui­
sition should continlE to be an internal matter between share­
holders am rnanajement, subject only to applicable state law. 

6. General 

Recommendation 32 

The takeover process should not be pemitted to becone so ccrnplex 
that it is understood only by irwestment professionals. 
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CHAPrER IV 

REGULATION OF OPPOSITION TO ACQUISITIONS'OF CONTROL 

A. General POlicy Regarding state and Federal Regulation of 
Takeovers 

~ile the activities of bidders are largely regulated by federal 

law, the response of the target canpany generally has been governed 

by state law g statutory am cannnn. A principal issue defined by the 

Cammlttee is the extent to which federal regulation should intrude 

into this areao Resolution of the issue requires a balancing of two 

competing interests: mintmal preemption of traditional state corporate 

la\'l am maintenance of the integrity of the national securities market 

in which terrler offers take place. As to the first interest, the 

Committee concludes as follows: 

Recommendation 33 

The Camnittee supp:>rts a system of state corporation . laws . 
am the business judgrrent rule. No reform should undennine 
that system. Broadly speakinq, the Camni ttee believes that 
the business judgJrent rule should be the principal governor 
ot decisions made by cortorate management including decisions 
that may alter the likeliOOod of a takeover. 

Whlle the Camnittee supp:>rts a system ot state corporation law, 

however, it concluded that pr~isions generally restricting the 

transter ot control of an issuer Q mether contained in state 

statutes3l/ or included in an issuer's charter or by-laws, improperly 

intertere with the conduct of takeovers in the national market place. 

courts have invalidated state tender offer statutes that interfere 

31/ The Committee is concerned with any form of state statute, ~ether 
anti takeover , coq:oration, or broad p:>licy legislation, that 
restricts transfer ot control. 
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with the bidder's conduct of a tender offer under federal rules and 

burden tender offers in interstate commerce. 32/ Newly developed state 

statutes which, through regulation of target companies, have substantially 

. silnilar effects on the ability to conduct a tender offer should not be 

permitted regardless of the form in which they are drafted. This category 

would include not only provisions incorporated into state corporation 

law but also broad policy enactments such as environmental quality 

legislation. 33/ Silnilarly, the Committee does not believe a company 

should be permitted to adopt charter or by-law provisions that erect 

high barriers to change of control and accomplish the very results 

that the Oornmittee recommends be prohibited under state statutes. Based 

on these conclusions, the Committee recommends as follows: 

Recommendation 34 

State laws and regulations, regardless of their form, that 
restrict the ability of a canpany to make a tender offer should 
not be pArmitted because they constitute an undue burden on 
interstate commerce. Included in this category should be statutes 
that prohibit canpletion of a tender offer without target canpany 
shareholder approval and broad policy legislation written so as 
to impair the ability to transfer corporate control in a manner 
and time frame consistent with the federal tender offer process. 

An exception to this basic prohibition may be appropriate 
where a significant portion of the target company is in a 

32/ See,~, Edgar v. MITE Corp., 102 S. Ct. 2629 (1982). 

33/ The Committee recognizes that exceptions to this position are 
appropriate in certain cases involving local companies or canpanies 

.. with a long history of public regulation where change of control 
is regulated separately by state or other federal law. 
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regulatErl industry and where special cha11:Je o.f control provisions 
are vital to the achieverrent of ends for vmich the industry is 
reg ula too • Where such cha11:Je of control provisions cannot be 
justified in relation to the overall objectives of the industry 
regulations or where only a small p::>rtion of the target canpany 
is in the regulated industry, there should not be an automatic 
impediment to the canpletion of a terrler offer. Rather, the 
tender offer should be cQT\pleted with the regulated business 
placed in trust duri11:J any post-acquisition approval period. 
Further, no such regulation shoulo interfere with the procedural 
provisions under the Williams Act. 

Recommendation 35 

C011:Jress and the Commission should adopt appropriate legislation 
and/or regulations to prohibit the use ot charter and by-law 
prOVisions that erect high barriers to change of control and 
thus operate against the interests of shareholders and the 
national marketplace. 

B. Specific Defensive Measures and Federal Regulation 

1. Charter and By-law Provisions 

Until such provisions are prohibited, the Caumi ttee recarurends 

that canpanies be required to crlopt superrnajori ty provisions by the 

same vote percentcge as that contained in the prOVisions and to have 

the prOVisions ratified periOdically. 

Recommendation 36 

'lb the extent not prohibitoo or otherwise restricted, canpanles 
shoUld be permitted to adopt prOVisions requir.ing supermajority 
apprOVal for change of control transactions only where the 
ability to achieve such a level of support is oemonstrable. 

a. Any canpa11¥ seeking approval of a charter or by-latA' 
prOVision that requires, or cOUld under certain cir­
cumstances require, the affirmative vote of more than 
the minimum specified by state law should be required 
to obtain that same level of approval in passing the 
prOVision initially. Ratification should be required 
every three years. 
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b. Where a charter or by-law provision provides a formula 
for the requirErl level of approval, ~ich level cannot 
be determined until the circwagtances of the merger are 
known, the formula shall be limi tee:! by law so as to 
require a vote no higher than the percentage of votes 
actually ratifying the charter or by-law provision. 
Ratification should be required every three yearg. 

c. For a nationally traded canpany that has adopterl a 
supermajority provision prior to the date of enactment 
of this recanmemation, am for a local canpany with 
a supermajority provision which becomes nationally 
trajed at a later date, shareholders must ratify the 
supermajority provision within three years after such 
date, and continue to ratify such prOVision every three 
years thereafter. 

same Camrrdttee members believe that certain antitakeover prOVisions 

are justified responses to the threat ot partial and two-tier offers. 

Other members agree that protective charter amendments are inappropriate 

~en a:1optErl after the announcerrent of a taY~ver, but argue against 

their restriction if adopterl prior to conll\:mcanent of a tender offer. 

In the latter case, these rneJlt>ers argue, the market can ass imila te the 

information into Lhe price of the canpany's stock and will act to 

diSCipline management as to its selection ot provisions; investors 

then generally will have irwestment opp:>rtlmities rangiNJ fran full 

protection against taY~overs to no protection. 

2. Advisory Votes 

The Committee found that there were other actions taken by manage-

ment with respect to takeovers that, while not appearing to interfere 

Substantially with the national securities market, called tor additional 

dlsclosure to shareholders and the opportunity for shareholders to 

express their opiniOns on the appropriateness of such actions. The 
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Committee thus recommends that change of control related policies and 

canpensation be required to be disclosed annually in an issuer's 

proxy statement and suomitted to an advirory vote. 

Recommendation 37 

The Commission should designate certain change of control 
related policies of corporations as "advirory vote matters" 
for reVlew at each annual stockholders' meeting for the 
election of directors am tor disclosure in the proxy 
state~nt. 

a. Matters Covered. Advisory vote matters should include: 

i. Supermajority provisions. 'Ib the extent not prohibited 
or otherwise restricted, charter prOV'isions requiring 
more than the statutorily tmposed mintmum vote require­
ment to accanplish a merger, inclliling provisions 
requiring supermajority approval under special condi­
tions (e.go Q "fair value" and "majority of the dis­
interested shareholders" provisions); 

ii. Disenfranchisement. Charter prOV'isions (other than 
cumulative voting and class voting) that abandon the 
one-share Q one-vote rule based on the concentration of 
ownership within a class (~, formulas di1uti~ 
votirg strength of 10% shareholders, am "majority of 
the disinterested shareholders" approval requirements); 

iii. standstill agreements. CUrrent agreements with remaining 
lives longer than one year that restrict or prohibit 
purchases or sal'es of the canpany's stock by a party to 
the agreement; and 

iv. Change of control cmq:>ensation. Arrangements that 
provide dlange of control relaterl canpensation to canpany 
managers or employees. (See Re~mation 38). 

b. Proxy Statement Disclosure. Canpanies should be required to 
disclose all advioory vote matters in a "Change of Control" 
section of the proxy statement. 
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c. Vote. Shareoolders should be re::tuested to vote on an 
advis:ny basis as to whet..~er they are or continue to be 
in tavor of the company's policy with respect to the 
advisory vote matters disclosoo in the proxy statement. 
'!he board would not be boun:'l by the results of the 
advisory vote but cOUld, in its own judgment, decide 
whether company p:>licy should be changed on the M'Jirory 
vote matters. The outcome of an a:1visory vote would have 
no legal effect on an existing agreement. 

The recannendation for a::tvisory votes ,.)was one that evoked substantial 

debate. A nUJTt)er of canrnittee menDers strongly objected to the process of 

adv~sory votes as a sUbstantial and unwarranted interference in the internal 

attairs of a corporation better left to state corporation law. Questions 

also were raised as to the neoo tor anything ll'Ore than disclosure of control-

relatErl matters in the proxy statement. Some thought was expressed that 

advisory voting did not go far enough arrl that target canpany management 

shOuld obtain sharehOlder approval be fore ajopting any change of control 

};X)licy. 

3. Change of Control CCllJ?ensation 

BasErl on private surveys as well as filings with the Commission, 

it appears that contracts with charge of control canpensation are 

increas~ngly prevalent. Justifications articulated for contracts 

that became operative-only in the event of a change of control- are 

basoo on the issuer's interests in attracting and retaining high 

quality mancgement, in keeping mancgement's attention on runnin:] the 

business, am in alignirg managerrent's interests ll'Ore .closely with 

tOOse ot shareholders men an offer for the canpany is .at hand. In 

general, the Ccrnrnittee does not believe that arrangements for change 

ot control compensation in fact deter takeooers, as they are a small 
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fraction of an acquisition price. Nevertheless, the Committee shares 

the public concern that such forms of compensation, particularly 

when adopted following the commencement of a tender offer, can present 

the appearance of self-dealing on the part of management at a moment 

of corporate vulnerability and a failure to place the interests of 

shareholders foremost. The Ccmnittee believes this perception is 

significant enough to warrant regulation. 

The Oommittee's proposal is designed to strike a balance be-

tween the competing views on the issues raised by change of con-

trbl compensation. On the one hand, the Committee recommendation 

avoids a direct restriction of free bargaining of management employ-

ment agreements by federal regulation. On the other hand, it elUni­

nates an element of the practice that raises doubts as to'the pro-

priety of the takeover process and provides annual disclosure and 

the opportunity for shareholders to express their views on such 

arrangements. 

Recommendation 38 

a. Change of Control Canpensation I)Jring a Tender Offer. The 
board of directors shall not adopt contracts or other 
arrangements with change of control compensation once a 
tender offer for the company has commenced. 

b. Change of ControlCanpensation Prior to a Tender Offer. 

i. Disclosure. '!he issuer should disclose the terms and 
parties to contracts or other arrangements that provide 
for change of control compensation in the Change of 
Control section of the annual proxy statement. 
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ii. Advisory Vote. At eaC'..h annual reeting, shareholders 
soould be requested to vote, on an advisory baSiS, as 
to whether the canpany should continue to prOVide cha03e 
of control canpensation to its management and enployees. 
The board would not be obligated by the results of the 
vote to take any specific steps, arrl the outcane ot the 
vote would have no legal eftect on any eXisting employ­
ment agreement. 

4. Self-Tenders 

Although there may be a perception that a self-tender will decapi-

talize the target canpany, the Ccrnmittee does not view the practice 

as one that is substantively invalid. The self-tender may prOllide 

neans ot getttng nnre value to shareholders. In serre cases a self-tender 

can prOlllde a favorable alternative to the second step of a front-end 

loacte:t deal. In view of the legitimate business pur~ses that can 

be served by a self-temer, the Camni ttee believes that regulation 

of the nechanisn generally should be governe::1 by the business judg~nt 

rule arrl, if abused, prinCiples of fiduciary duty tmder state law. 

There is, however, a procedural problan with a self-tender that 

can work to the disadvantage of shareholders and requires correction. 

The proration period for a self-tender is 10 business days 111 whereas 

the applicable proration r.eriod for the thir.~ party bidder must 

extern throughout the length of the offer (or, in the case of the 

Camnittee's recanmerrlations, for a period equal to the minimum offering 

W f:)ee Rule 13 ( e) ( 4 ) (f) (3) tmder the Exchange Act. 
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period). 35/ As a result, target canpany shareholders in a partial 

self-tender lose the protections afforded by the minilnUffi offering 

period required of thir~ party tender offers. Such timing differences 

provide target companies significant advantages over canpeting tenders. 

The target company can create substantial uncertainty with respect 

to the values that will remain in the target company for shareholders 

who do not tender to the target canpany. The Committee recommends 

regulatory revision to limit the tilning advantages of a self-tender 

over a canpeting third party bid. 

Recommendation 39 

a. In general, target canpany self-tenders should not be 
prohibited during the course of a tender offer by another . 
bidder· for the target canpany. 

b. Once a third party tender offer has commenced, the target 
company should not be permitted to initiate a self-tender 
with a proration date earlier than that of any tender offer 
commenced prior to the self-tender. ' 

5. Counter Tender Offers 

The use of a counter tender offer as a defensive measure, the so-

called "Pac-Man" defense, has evoked significant criticism. Given the 

circumstances where a counter tender offer can be used for the benefit 

of target company shareholders, the Committee is reluctant to recommend 

a total prohibition of such transactions, except in the instance 

35/ See Rule l4(d)(8) under the Exchange Act and Recommendation 17. 
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where the bidder company has made a cash tender offer for 100% of the 

target canpany. 

The counter tender offer isa defensive action whereby the 

target campani makes a tender offer for the shares of the bidding 

company. In rounting such a defense, the target company implicitly 

acknowledges the appropriateness of a combination between itself and 

the bidder, but may contest the ultimate management control and 

capital structure of the combined enterprise, as we~l as the terms 

of the exchange. '!he counter tender offer may be necessary to protect 

the interests of target company shareholders who will remain share-

holders in the combined enterprise. Where, however, the bidder is 

offering cash for 100% of the target company, the counter tender 

offer is not appropriate because there will be no remaining share-

holders on whose behalf target company management is acting. 

'!he Committee believes principles of business judgment and fiduciary 

obligations under state law generally should provide adequate protec-

tion to shareholders against abuse of the technique. 

Recommendation 40 

There should be no general restrictions on the counter tender 
offer as a defense. The employment of the counter tender offer 
should be prohibited, however, where a bidder has made a cash 
tender offer for 100% of a target company~ 
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6. Stock and Asset Transactions with Friendly Acquirors 

Arrangements or options to sell stock or assets to a preferrel 

aCX}uiror (generally referred to as "leg-ups" or "lock-ups") have been 

criticized as providing an unfair advantage to· one bidder over another 

am as IX'Ssibly reducing the value received by shareholders by stifling 

competition. In the Committee's experience, however, such arrangements 

freqlEntly are necessary to induce a second bidder into a takeover 

contest. Rather than stifling competition, such action may enhance 

the potential for an auction. 

Nonetheless, above a certain level, the contract to issue stock 

becomes less supportable in that it may foreclose competition altogether. 

Therefore, the Committee recommends that the issuance of stock representing 

more than 15% of the fully diluted shares outstanding after issuance shoulrl 

be approved by shareholder,. This rec~ndation extends the basic concept 

of the New York stock Exchange rule that requires shareholder approval for 

the issuance of more than 18.5% of a company's shares where such shares are 

to be listed. 36/ 

Recommendation 41 

Contracts for the sale of stock or assets to preferred acquirors 
should continue to be tested against the bUSiness judgment rule. 
During a tender offer, however, the issuance of stock representing 
more than 15% of the fully diluted shares that would be outstanding 
after issuance should be subject to shareholder approval. 

1§1 See NYSE Company Manual A-284. 



-45-

7. Third Party Asset Sales 

Although the sale of significant assets ("crown jewels") by a 

target company during the course of a tender offer may appear to 

alter the value of a company to its shareholders should the bidder 

retract its offer, the Committee believes that asset dispositions may 

be a legitnnate part of a plan to realize value for shareholders in 

excess of a proPJSed bid. When tested against the business judgrrent 

rule, the company must be satisfien that full value is being received 

for the assets dis!X>Sed. Transactions of this sort should be allowed 

because, in many cases, value for a canpany can only be maximized by 

selliIl:J different components in different markets. There may, in 

fact, be no preferred a~uiror for the entire canpany. 

Reoommendation 42 

The sale of significant assets, even when undertaken during the 
course of a tender offer, should oontinue to be tested against 
the business judgrrent rule. 

8. Use of Employee Benefit Plans 

A target company may attempt to use an employee benefit plan to 

deferrl against a takeover bid in two ways. First, the canpany May 

instruct the retirement plan managers not to tender company shares 

held by the plan to an unapproved bidder. Secom, the target cOTlpany 

may instruct the plan managers to purchase company stock with a view 

to defeating a hostile tenner offer. It may be that in either case 

such instructions constitute economically unsound investment practice 

arrl result in substantial risks to plan beneficiaries. The Committee 

believes, nevertheless, that the substantial issues raised by the use 
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of employee benefit plans durirg a tender offer are, and should be, 

governed by regulations other than un~er the federal securities laws. 

Traditional principles of fiduciary duty as well as existing pension 

regulations appear to prohibit observance of "no sale" instructions 

or instructions to purchase c<lnpany stoc.k: for the pur}:X)Se of defeating 

a tender offero 

9. Block Repurchases at a Premium 

The Committee is particularly concerned with a target company's 

repurchase of its stock at a premium to market fran a dissident 

shareholder. Under current law, the ability of a canpany to repurchase 

shares fran dissident shareholders at a premium has created incentives 

for investors to accumulate blocks with the intention to sell them back 

to the issuer at a profit. N:>t only does such a transaction generally 

serve little business purpose outside the takeover context but also 

it constitutes a practice whereby a control premium May be distributed 

selectively am not sharerl equally by all shareholders. Moreover, 

the ~ttee is concernerl about the dOUbt that such a transaction 

casts on the integrity ot the takeover process. The Committee recommends 

, prohibi ti~ the repurchase at a premium of a block of stock held for 

less than two years without sharetolder approval ~ 

Recommendation 43 

Repurchase of a canpany's shares at a premium 37/ to market 
fran a pirticular holder or group that has heldsuch shares 
for less than two years should require sharehOlder approval. 
This rule would not apply to otfers made to all holders ot a 
class of securities. 

37/ In fOrMulating appropriate regulation, the meanirg of "premium" 
shoUld not be so broad as to interfere with normal recapitalization 
transactions (e.g., debt for stock). 
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CHAPl'ER -V 

REGUIATION OF r1ARKET PARI'ICIPANTS 

The recClTlITendations of the Camnittee with re'spect to the activities 

of market participants are directed principally to the issue of the 

continued desirability and efficacy of Rule lOb-4 under the Exchange 

Act ~ and the need for revisions to the rule to effect more fully its 

purpose. 

Notwithstanding contentions that short and hedged tendering operate 

to increase the efficiency of the market and to reduce the spread between 

the market price and tender price, thereby benefiting individuals who 

sell into the market rather than tender, the Canmittee strongly errlorses 

continuation of Rule 10~41s ~dhibition of short tendering and recommends 

that the rule be strengthened to prohibit specifically hedged tendering. lV 

Because short and hedged tendering opportunities are available almost 

exclusively to market professionals, 40/ they appear to provide a substantial, 

Rule 10b-4 makes it a manipulative or deceptive device or contrivance 
for purposes of section 10(b) of the Exchange Act for any person to 
tender a security unless he owns it or owns a security convertible 
into or exchangeable for the tendered security. An owner is defined 
as one woo has title to the security, or has purchased the security 
or has converted, exchanged, or exercised another security that 
enti tles him to obtain the security. A person is deemed to own the 
seOlrity, however, only to the extent that he has a "net long position" 
in the security. 

39/ Short tendering is the tendering of shares that the tenderor does not 
~, own. Hedged tendering is the tender of shares that are owned, followed 

by a sale of a portion of those shares in the market. 

Market professionals are able to guarantee their tenders and have 
ready access to borrowable stock. B.Y short tendering or selling short 
after tendering, the professional can significantly reduce its 
real proration risk, while increasing the proration risk of all 
those who cannot short or hedge tender, because the short or hedged 
tendering increases the number of shares tendered. 
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untair advantage to rrarket protessionals. As a result, the Carnllittee 

found that these techniques created too great a risk of undermining 

pUbliC contidence in the integrity of the markets. 

Recammendation 44 

The C~ission should continue the current prohibition on 
short terrleriOJ set forth in Rule 10b-4. 'It> ensure the 
etfectiveness of that provlsion, the COMmission also 
s~cifica11y soould prohibit hedged teooering. 

As an additional ~asure to make short and hedged tendering less 

attractive, the Committee recommends that the ComMission act to require 

delivery of the tull nunt>er of shares tenderoo by guarantee, rather than 

only the actual number Of shares to be accepted tor purchase as the 

result of ~rationing. 

Reoammendation 45 

In turtherance of the p:>llCY goals of Rule lOb-4, the Carnnission 
generally soould require in a partial otfer that al.l shares 
tendered pursuant to a guarantee be physically delivered, rather 
than permitting delivery only of the certificates for ~hose 
shares to be actually purchased by the bidder. 

Likewise, the Committee believes that Rule lOb-4 specifically 

should prOhlblt multlple tendering, i.e. the tendering of the same shares 

to more than one offer. In some Situations, incentives exist to tender 

the sane shares to canpetiOJ bidders, particularly where only one of the 

conpeting otfers can prevail, e.g., where each offer has a minimlJlTl con-

dition that a majority of the shares be received. In the Committee's 

View, mUltiple teooering is simply a variant of short tendering and has 

a simllar potential to underMine public confidence in the markets. 
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MOreover, to the extent that mu.ltiple tendering is prevalent in a comp~ting 

situation, it is possible thRt both otfers wouln appear successful, 

resulting in massive confusion in the market. 

Reoammendation 46 

Rule lOb-4 should ~ ar.-endErl to include a specific prohibition 
of multiple tendering. 

The Gornmittee anticipates that the foregoing rp.visions to Rule lOb-4 

would reduce substantially the potential for over-tenoers and recommends 

that as a p::>licy the CCInl'!lission generally rely on market remedies rather 

than additional reVisions of Rule lOb-4 to deal with other specific 

optX>rbmities for over-temers. iY However, one particular source of 

potential over-tenders may warrant regulation. 

The Ccrnrni ttee recCXjnizes that the option market makes over-tenders 

nore likely because there is no theoretical liH\it on the number of call 

option contracts (open int.erest). Under Rule lOb-4, a person may tender 

the securities underlying a call option immediately upon exercise. When 

the option is exercised near tl1e expiration ot a tp.nder offer, the writer 

of the option may not receive the exercise assignment notice until the 

otfer has expirErl, ant"!, prior to such receipt, may tender the underlying 

stock. The Camnittee believes it ... ,ould be appropriate that the option 

writer soould not consider himself as Qt1l1ing securities subject to a 

An OIler-temer is the tender ot more securities of a particular class 
or series than are outstanding. 
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tender ofter in determining his "net long position," if he has written 

a call option on those securities in circumstances where he should 

know that the call option is highly likely to be exercised prior to 

expiration of the offer. The Commission also may wish to consider 

the ettect on the options market of changiIlj Rule IOb-4 to require 

that exercisers of call optiOns be treated as not owniIlj the seolrities 

subject to the option until the underlying security is delivered. 

Recammendation 47 

The Commission should revise its interpretation of Rule IOb-4 
so that for the purposes ot determiniIlj whether a person has 
a "net long position" in a security subject to the tender 
offer, call optiOns on such security which a person has oold 
and \\t'udl a pers:>n shOUld know are highly likely to be exercised 
prior to expiration of the offer shall be deemed to constitute 
sales ot the security underlying such options and therefore 
netted against such person's p::>sition in that security. 

The Committee has reviewed the Commission's Release No. 34-19678 ~ 

relatiIlj to the processiIlj of tender otfers within the National Clearance 

am settlement System. The Camni ttee supp::>rts the use of book-entry 

delivery of tendered securlties to the extent practicable and in concept 

tavors (without canrnentirg on the technical aspects of the proposal) 

proposed Rule 1/Ad-l4 that WOULd require bidders' tender agents to 

42/ (48 FR 17603). 
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establish during tender offers an account with qualified registered 

securities depositories to permit financial institutions participating 

in such depository systens to use the services of the defQsitory to 

terrler shares if desirErl. rrhe CCl'!IIni. ttee expects that the use of such 

a systen would redoce greatly the nurrber of "items" which the tender 

agent must p~rocess and would facilitate continued trading in the secur-

ities subject to the tender offer with the benefits of efficiencies, 

cost savings and reduced confusion and delay. '!be Camnittee also anti-

cipates that sudl a systan would indirectly benefit shareholders who do 

not have access to the depository systan, in that, due to the benefits 

noted, the tender agent ShOUld be able to process tenders nore exped i-

tioosly am thus make payments more quickly than is now the case. 

Requiring the use of the facilities of registered securities depositories 

rather than relying on voluntary use of their services is warranted, in 

the Canmittee's View, given the substantial efficiencies to be derived 

fran the new procedures and the factors that apparent! y have .impeded 

voluntary re!:Ort to the procedures, i.e. press of tLTM, unfamiliarity 

wlth the depository systan and, IX>ssibly, incentives for bidders am 

their agents to avoid more expeditioos payment ~edures. 

Recommendation 48 

Without commenting on the technical aspects of the proposal, 
the Conmi ttee recamrems adoption of the Camniss ion , s pro­
POSed Rule l"IAd-l4 under the Exdlange Act. 
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The Canmittee also considered whether the a-:lvantages that market 

protessionals have in the terrler otfer contp.xt warr.ant oocfitional 

regulation. These advantages include the access ot professionals to 

market information, the OJ?};Ortun i ty to rocmi tor custaners' tendering 

decisions, the ability to borrow securitles, and their eligibility for 

soliciting dealers feeso The Committee determined that there is no need 

tor adnitional regulation at this ti~. 

Specifically, with respect to the advantage provided arbitrageurs 

by access to market information am opI,X>rtunity to IlOnitor customers' 

terrlerirl:J deCisions, the CCJnmittee found that arbitrageurs did nOt have 

an untair advantage over other market professionals, and that the market 

professionals have general advantages that commonly derive from pro­

tessional involvement in any area. TO attempt to restrict such advantages 

by regulation COUld result in barring activities that contribute subs tan­

tlally to the market's etficiency. Interterence with such activities, 

with the consequent jeoparoy to market efficiency, should only be under­

taken when the activity threate~~ to undermine public confidence in the 

fairness of the markets, ~ich the Canrnittee did not find to be the case 

in connection with access in this areao 

As to the ability to borrow securities, the Canmittee believes that 

market protessionals always have an inherent cnvantage. Especially 

consideril'l:J its recat1l'OOndations concerning Rule lOb-4, however, the 

Canmi ttee does not believe the advantage is an unfair one, even during a 

terrler otfer when borrowable stock is scarce. 
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Finally, with respect to the opportunity to receive soliciting 

dealer's fees, the Committee notes that such fees are no longer widely 

offered by bidders. Where included in an offer, the ter:ms of the offer 

so ILmit the availability of the fee as to render it, for all practical 

purposes, an imnaterial amount. 43/ 

For example, same offers provide that no fee will be paid to the 
beneficial owner of the shares, thus precluding a fee on shares 
tendered by the arbitrageur as principal. SOme offers also include 
a significant lLmitation an the aggregate fee payable with respect 
to the shares of anyone beneficial owner. 
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ClIAPI'ER VI 

INTERRElATIONSHIPS OF VARIOUS RFGUIA'IDRY SCHFMES . -. 

A. Scope of Review 

Although the essential tocus of its review was directed to' federal 

securities regulation, the canmittee was cognizant from the outset that 

other regulatory systems affect transactions in which corporate control 

passes hands. '!he Canmittee divided those scherres into t\\O general 

categories: state securities and corporation law, and all other systems, 

both state and tederal, such as tax, bankin:j, labor, antitrust, insurance, 

and other r~ulaterl imustries. In determining the scope ot its review 

in the area of state securities am coqx>ration law, the Camni ttee con-

cluderl that it WOuld evaluate brocrl questions of substantive interrela­

tionship with tederal securities law and formulate reqClllJrenda'tionsbased 

on that review. C)Jestions of procerlural coordination between federal 

securities regulation and state securities am corporate law would then 

be governerl by those policy tormulations. '!he Cmanittee did not attempt 

to analyze and make recommendations with respect to procedural coordina-

tion between federal securities regulation and each or any particular 

state corp.:>rate statute. 

In measuring the scope of its review of the interrelationship between 

tederal securities regulation am other systems of regulation, the Can-

mittee Qoncluded that it \\Ould not Reverally consider substantive issues 

in other systems. Rather, the Canmittee determined that its review 

would be limitoo to considerin:j whether other regulatory systens required 

coordination with federal securities laws governing takeovers. 
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B. state Securities and Corporate Law 

The Committee adopted as basic objectives of the regulation of 

corporate control acquisitions cert~in broad policies that should govern 

the interrelationship of federal securities laws and state securities 

am corporate law. 44/ First, the Carunittee agreed that the regulation 

of control acquisitions should recognize that the transactions take 

place in, am are trequentlyonly possible because of, a national market 

in securities. second, for this reason, state regulation of control 

acqUisitions, whether under the auspices of state securities or state 

corporate law, shoUld be confinErl to local canpanies. Third, except to 

the extent necessary to elUninate abuses or interference with its intended 

functioning, federal securities regulation of tender offers shoulo not 

preempt or overrlde state corporation law. 

C. Other Regulatory Systems 

1. Anti trust Law 

a. R:>licy Cons iderations. 

Antitrust regUlations and tederal securities regulation of takeovers 

overlap as a result of the system ot prior review of certain tender offers 

by antitrust authorities established by the premerger notification 

provisions of ~itle II of the Hart-SCott-Rodino .Antitrust I~ovements 

Act. 45/ Under t.hat system, a proposed business canbination meeting 

certain threshold rnin~ums must be prenotified by filing a report with 

44/ See Chapter II. 

45/ Ij U.S.C. § lSa (1976 & Supp. V 1981). 
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both the Fedel'al Trade Canmission ("FTC") and the Antitrust Division of 

the Justice Department. Parties to the proposed transaction must sit out 

a 30-day, or IS-day in the case of cash tender offers, waiting period 

before the transaction can be consummated. The FTC or the Antitrust 

Division can request additional information and thereby extend the waiting 

period for an additional 20 days, or 10 days for cash tender offers, 

after the information has been furnished. The agencies may grant early 

termination of a waiting period. 

The Committee strongly supports the system of prior review of tender 

offers by antitrust authorities so that potentially anti-competitive 

acquisitions may be halted before they take place. 

Recommendation 49 

Federal securities regulation of acquisition of corporate control 
should not Umpede or otherwise handicap the necessary and appropriate 
workings of federal antitrust regulations designed to review trans­
actions (0r antitrust llnplications prior to their consummation. 

b. waiting Period vs. Minimum Offering Period. 

The Committee nonetheless recognizes a tension between prior antitrust 

review and the system of tender offer regulation as contemplated by the 

Committee. That tension, which is created by differences in the antitrust 

waiting period and the minimum tender offer period, is avoidable. The 

Canmittee is proposing a general 30-day minimum offering period for cash 

and securities bids alike 46/. The Hart-Scott-Rodino Act, on the other 

46/ Minimum offering periods may vary from 20 to 44 days. See Recan­
mendations 16 and 17. 



hand, distingllishes cash from secllrities offers, imposing a l5-aay wai t-

in) period on the fonner an:l a 30-day waiting perioo on the latter. 

Discussions with the FTC and with the Antitrust Division led the Caru~ittee 

to conclude that this distinction between cash and non-cash oftt~rs is 

not irnfX)rtant tD antitrust pJliC'j, and that changes in the administration 

ot the Hart-Scott-Rodino l\ct by la)islation or rulenaking, '-.Duld harmonize 

the systems. 

Recommendation 50 

Premerger notification waiting periods under the Hart-Scott­
Rodino Antitrust Improvements Act should be modified so as 
to take accomt of the required minimum offering period pre­
scr~ under the Williams Act and to avOid, to the extent 
practicable, delay in completion of a tender offer due to 
antitrust review • 

. c. Harmonizing the Bnd of the lJeriods. 

Under the Hart-Scott-Rodino Act, the bid(~er cannot purchase the 

shares tmtil t.he expiration of the statutory waiting period. If there 

is a secom reqLEst, the ~riod may extend beyond the Ininimum offering 

period, unless earlier terminated, thus dis~)ling one or more bidders 

fran acquiring the shares at the em of the minimum offering period. 

The pt.trp:)se of the Hart-Scott-Rooino Act waiting perioo is to ensure 

that a merger does not take place before the entorcement agencies have 

fUlly evaluatoo the merits. Once the merger occurs, it is hard to 

unscra"'llble the eggs. r·1embers of the Canmittee explored the possibility 

of harmonizing the antitrust interest in prior review and the tender 
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otter interest in permitting the completion of transactions upon expira­

tion ot the offer. 'Itlis cOOld be accanplished by permitting bidders to 

take down shares at the em of the minimum offering perioo, no matter 

what the status of the antitrust review, at their o.vn risk, and subject 

to a told-separate order. cnce the review pericrl expired, the bidder 

could aClluire control ot the stock, subject to the risk of suit by the 

antitrust enforcement agency, which may seek an interim judicial mId­

separate order am Ultimate divestiture. Assistant Attorney General 

William Baxter strongly advised against suCh proposal at the Committee's 

June 2 meeting. '!he Canmi ttee has not ~opted a specific recaranerrla­

tlon with respect to such proposal, but believes it is ~rthy of further 

study. 

2. Taxation 

The Committee considered two areas in which taxation ot control 

acquisitions may Unpinge on the system of tender offer regulation envisioned 

by the Camnu.ttee. The first involves the nifference in the taxation of an 

acquisition in exchange for cash and one in exchange for non-cash. The 

former typically involves a recognized gain while the latter can be 

structural so as to carry forward the basis of the assets being acquired 

and defer the gain. The other area involves the taxation of the cash 

portion of mixed cash-securities tender offer packages. Both areas involve 

unequal treatment of cash terrler offers and exchange offers, am also may, 

Where the tender offer is hostile, impose on target company shareholders 

unfavorable tax treatment beyorrl their control. 
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'As to the former area, the Canmittee determined, based in part on 

its discussions with representatives of the Treasury Department, that 

there are longstanding, substantive tax policies accolIDting for the. 

treatment of cash am non-cash aCX!ulsitions. It appears Lmreasonable 

and inappropriate to recanmem any change in the current tax system. 

In the other area, the Committee focused on the tax treatment of a 

tender otter where securities and cash are issued ~ rata to tendering 

shareholders. Under current tax policy, there is a risk that the cash 

will be treated as a dividem and taxed as ordinary income. The C01Ul\ittee 

considered the fonnulation of an election procedure whereby a tendering 

sharehOlder could opt for the particular foon of payment that would best 

suit the indiVidual's tax situation. Based on discussions with represen­

tatives of the Treasury Depart:r.ent who did not support such a change of 

tax treatment and the tact that the electiolt procedure would require 

technical and complex tax legislation, this seemed in the final analysis 

to be an area in which the Committee had neither the time nor the exper­

tise necessary to dratt meaningtul recommendations. 

3. Regulation of Banking and Credit 

There are two possible overlaps between banking and tender offer 

regulation. '!he first involves the issue of whether banks should have 

duties ot conf ldentiali ty, notice, or abstention in connection with bids 

for their custaners. The second raises the question of whether tender 

otfers interfere with credit markets of capital formation in a way that 

calls for credit regulation. The Committee is strongly of the view that 

neither is an appropriate SUbject for regulation at this time. 
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a. Ban1cs and their Custarers. 

The Carunittee believes the subject is adequately covered by contract 

law and applicable princlples of fiduciary duties, a body of law with 

which fErleral takeover regulation does not appear incOTlpatible. Consequently, 

the COl1!!\ittee has no recanroondation on this subject. 

bo CraUt. 

See Chapters I am VI I 0 

4. Investment Managers 

The Committee considered the relation between federal regulation ot 

tender ofters am the regulation of pension managers. It conclLded that 

there is no neErl for it to make recannemations on this subject. The 

pension area is extensively governed both by ERISA aoo by principles of 

tiduciary dUty applicable to funds' managers. Further, there appears to 

be little conflict between the worklngs of pension and tender offer 

regulation. 

s. Regulated Industries 

The C~ttee believes tederal takeover regulation should not preempt 

substantive state regulation of banks, utilities, insurance canpanies and 

sDnilar businesses, Where the change of control provisions of such state 

regulation are justified in relation to the overall objectives of the 

industry being regulated and relate to a significant portion of ~he 

lssuer's business. Regulation of these businesses should, however, be 

proca3urally canpatible with the WilliaMS Act. 'f!'Or instance, requirement 

ot a hearing prior to camnenceroont of a tender offer ~uld be deemed 

incompatible with the W1lliams Act. 
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CHAPl'ER VII 

SENATE BANKING CCMMIT1'EE LE'tTER 

Members ot the senate Banking Committee have directed a number 

of questions to the CoTunittee by letter r:lated February 1, 1983 (~ 

Appendix B). The canmittee has res{X>nded to many of these questions 

implicitly in its recommendations. In order to highlight these 

impl1cit resIX>nses and a!s=> to set torth ans-wers to questions for 

which the ~ttee did not fiormulate a specific recommendation, this 

section reVlews the Committee's views as to each of the Senate Banking 

Qammlttee's questions. 

1. What soou!d be the role of the goverrment in hostile takeovers? 

In tOtlnulating what it believes should be the basic objectives 

for the tederal regulation of takeovers, the Committee set forth its 

views on the role of gover~nt in hootile tar.eovers. The Ccnnittee 

has reaffitmed the basic policies of the Williams Act to protect 

shareoolders and to maintain a regulatory balance am neutrality 

curong all participants to a takeOl1er. '!he Commi ttee ooes not believe 

that econanic researdl or data supp:>rts a fincUng that takeovers, . 

negotiated or hostile, necessarily create real economic value or, on 

the other hand, are econanically or sxially detri.Jrental. Rather, 

the Calunl.ttee believes takeOllers are a valid Ireth::>d of allocating 

capital whlCh, s::> long as shareholders am the integrity of the 

capital markets are protected, soou!d be al!~d to take place. For 

this reason, the Ccrnmittee does not believe the government should 

act to encourage or to discourage or to evaluate the rneri ts of takeovers. 
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2. What are a corporation's obligations to its shareholders, its 
employees, consumers, and the community in a takeover situation? 

At the broadest level a corporation's duties in a takeover 

situation should be no different than the duties which.it must fulfill 

generally. A takeover is but one of a broad range of capital allocation 

decisions that a corporation must undertake in the course of its 

business activities, such as acquisitions, relocations or dispositions 

of plants and equipment and introduction or expansion of products. 

The Committee recognizes, however, that the takeover is a particularly 

difficult and complex transaction both fram a substantive and procedural 

standpoint. Through its reoarnmendations for regulation of bidders 

and target companies, the Committee has attempted to clarify what it 

believes are the appropriate obligations for corporations in the 

context of the takeover. 

3. What abuses have occurred under current tender offer laws? 

The CammitteeUs recammendations for the regulation of acquirors 

of corporate control, of opposition to acquisition of corporate 

control, and of market participants during a tender offer reflect 

the opportunities for abuse that the Oammittee believes should be 

rectified. These include, among others, recommendations regarding 

notice to the market regarding potential acquirors (Recommendation 

13), open market acet.nnulation programs (Recarmendation 14), partial 

offers (Recommendation 16), antitakeover provisions and change control 

compensation (Recanmendations 35-38), and certain sales and repurchases 

of stock (Receanmendations 41 and 43). 
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4. Chalrrnan Paul A. Volcker of the Federal Reserve has expressed 
concern "about take-overs distorting banking judgments or the 
credl t markets." .. How might such dlstortions be prevented? 

As discussed in Chapter I, on the basis of its stLrly, including 

discussions with Chairman VOlcker am rnenbers ot his staft, the 

Comrnlttee concluded that transactions invOlving acquisitions of 

control do not result in material distortion in the credit markets. 

consequently, the COnmittee does not believe that arrt regulatory 

initiative should be undertaken to limit or allocate the availability 

ot cre:U t in such transactions. 

5. What soould be the involvement of states in regulating corporate 
takeovers? 

The ~ttee addressed this question in DoDmulating basic 

Objectives for the regulatory system and in making recommendations as 

to the regulation of opposition to acquisition of corporate control 

am as to the interrelationships be~n federal takeover regulation 

am other regulatory schemes. See Chapters II, IV and VI. 

6. ::;hoUld shareoolders of a corporation be given the right to vote 
on proposed temer otfers within a specific period of tDne of the 
ot ter, and should a sharemlder rnajori ty be required to approve 
acquisitions am takeovers? 

Under the current scheme of regulation, state corporate law and, 

m some cases, stock exChange rules require shareholder approval Do't' 

certain transactions that may be part at a takeover, ~., certain 
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issuances Of securities, mergers, a~l1isitions, sales of certain 

assets and charter or by-law amendments. The COMmittee makes recOM­

mendations regarding shareholder voting in certain adrtitional 

situations, e.g., anti takeover rnlicies am cmpensation (~ 

Recamendations 3&-38), the issuance of !lOre than 15% of stock and 

a block repurchase at a premllJIn (~ Recamnendations 41 ana 43). 

Beyom these recClTll11endations, the Carunittee does not believe there 

should be further requirements for shareholder approval except as 

r~irerl by state law. The Camnittee did consider at SOITe length 

the regulation of takeovers lB1der the British systeJT\, a system which 

has broader sharetx:>lder approval requirarents. It is the consensus 

ot the Cammlttee that such broad requirements would, in the U.S. 

market, irnIX>Se substantial casts am delays on both bidders and 

tatget ccmpanies alike. These ccsts and delays would impact adversely 

on sharetolders and, because the Canmi ttee was \.mable to identify a 

coontervailirg need that WOUld outweigh such impact, it has determined 

not to recanrrem a system ot shareoolder approval that is as broad as 

the British system. 
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'Ihe CCJ!1r1ittee recaruren,ls that there be no fecieral requirement 

for approval by shareholders of the aQ1ui"Cor of major aQ:luisitions. 

The appropriate use ot an issuer's assets and securities is a matter 

ot state law. Because t..here is little to distiJ'¥juish acquisitions 

ot control tran other major capital transactions, the CCl'IlJllittee does 

not believe federal law should mamate specific shareholder approval 

requirements tor control aQ:luisitions. See Recanrrendation 31. 

7. Are "golden parachute" provisions guaranteeing executives salaries 
am other canpensation after any change of control ot a canpany 
in the best interests of shareholders of that company? Shou!rt 
tederal securities law require shareholder ap~val of golden 
parachutes or that their provisions be st:elled rut in c'Jetail in 
canpanies' ~xy materials? 

The CcJnmi ttee reCO"lJ"ems that canpanies not be petmi tted to 

cnopt change of control canpensation arrangeMents after the camnencement 

ot a temer otfer. FUrther, the Commi ttee recanrrerrls that any 

Change ot control canpensation a1optoo be fore the canrrencarent of a 

terrler otfer be disclosed am be the subject of an Grlvi&>ty vote of 

shareoolders on an annual basis. See Recannendations 37 and 38. 

B. S'hould interest or nnney bor~d specifically to buy the cannon 
stock of another corporation in a tay~ver situation be tax 
deductihle? 

The CCInmittee does not believe that the llse of credit in a 

takeover context has caused any signlficant distortion in the credit 

markets or any significant hatm to shareholders or the participants 

to a tender ofter. For this rea&>n, the Carunittee does not reCOTln'end 

r63Ulation that \«>uld treat the taxation of interest. on borrowed 

tunds clifferently in the takeover context than in any other business 

transaction. 
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90 Should retainerl earnings used to acquire other companies be 
sUbject to a minimum nerger tax? 

A rnin:irnum ~rger tax would constitute a fom of penalty tax. 

Because the Committee does not believe there is any data to support a 

goverrunent fX>licy ot discouragirg mergers, negotiated or not, the 

committee does not recommend that such transactions be subject to tax 

pollcies that differ from those applicable to other business 

transactions 0 

100 Should addi tiona! time for canpetill3 bids be provided under a 
rule Of auctioneering? 

The Committee believes that its recamrnendations regarning the 

rrdnDnum oftering period and withdrawal and ~rationing rights provide 

a reasonable q>portlmity for canpetirg bids to be successfully under-

taken. (See RecCl1lIOOndations 16-18.) '!he Camnittee believes that 

care must be taken that delay and other Dmpedirnents 00 not so increase 

the perceivEd entry costs for first bidders as to deter substantially 

such bidso 'Ihe CCJnmittee does not believe it is appropriate to 

create a system that favors subsequent bidders any llOre than it is 

to design regulations that give the upper hand to th~ first bidder. 

Therecamrnendations of the Committee have attempted to draw the 

appropriate balanceo 

11. Should a federally imposed period of aivance notice be establishea 
requirirg a bidder to flle registration materials with both the 
soc am subject canpany management prior to the irnplenentation 
of a tender offer? 



-67-

The CCl1ll!\i ttee does not believe pre-canmencernent review, notice 

or filing is necessary. '!he Canmittee believes the recanm:m:led minimUJYl 

ottering period provides for ti.ITely disclosure. 

12. Are individual shareoolders currently receiving adequate and 
ti~ely notice and information abOut taY~vers (incluning competing 
Offers)? 

In general, the Canmittee believes shareholders receive crlequate 

ard timely notice and infotlMtion abOUt takeovers, including canpeting 

otfers. On the other ham, there are certain :improvements that the 

Camnittee believes would be usetul. See Recanrrendations 19-22. -
13. D:> target coqx>rationa currently have sufficiently adequate 

access to all their individual shareoolders to conduct a 
resp:msible a.rrl reaoonable defense a;Jainst a hostile takeover? 

Although the Committee believes that target companies generally 

have sufficiently direct ~ecess to shareholders to cooouct defenses 

to ta1<eovers, the Commit~ ~11:P thinks thE're is need for improvenent 

in the process by \\bich iasuers CanIYIlmicate with the beneficial own-

ers of securities registered to. tne name of a broker-dealer ("street 

nane" ), bank or other nanin~. 'nlese i.mpro\1enents are necessary in 

the oontext of all corp:>rate qgnmtmications and not. just the takeover 

area. '!he Canmission currentl¥ ;i,§ engaged in an effort to facilitate 

canrmmications with shareho1de~ wt'lose shares are he.ld in street 

ncrne, this in resp:>nse to the r:e.c.mmemations of the Canmi ssion , s 

AdviSOry ComMittee on Shareholg~r Gommunications whtch delivered its 

final report to the Camnission. in J'lJIle 1982. '!his CQtu\li ttee encourages 
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the Crntr.lission to continue its eftorts to facilitate direct caTlJTlunica-

tions with sharerolders. See Rec<lnllendation 21. 

140 It has been suggested that tender ofters serve as an effective 
mechanism to discipline incanpetent management and to permit the 
transfer of productive assets to the control of )lure efficient 
mana;Jement. on the other hand, it has been .::greed that the fear 
ot hostIle takeovers tends to focus management's efforts on 
srort-run ~ofits While giving less attention to longer term 
investments needed for econanic growth. Nhat role, if. any should 
federal regulation play in striking the pr~r balance between 
those conflIcting concerns? 

AS discussed in Olapter VI, While takeovers may have served as 

a discipline of inefficient management in some cases, and may have 

causErl some mancgernent's to emphasize short-term results at the 

expense ot long-teIl1\ growth, the CCl11J1li ttee noes not believe that 

one or the other of these effects is eXClusively or predominantly 

true, S) as to require a specifiC regLilatory resp:>rise. The Camnittee 

believes that the role of the fede~al governMent in maintaining a 

oalance bet\o.1een these concerns is incoqurated in its recanmenda-

tion that the purpose of the regulatory scheme should be neither 

to pranote nor to deter takeovers, S) long as they are conducted in 

accordance with the laws deemed necessary to protect the interests 

ot shareholders am the integrity am etf-iciency of the capital 

markets. 

15. The Chainman and Olief Executive Officer of a company which was 
a major and successful player in a recent multibillion dollar 
aCX}Uisition contest has embraced the view that "Maybe there's 
sanething wrong with our system \'tlen • • • canpanies line up 
large arrounts of money in order to purchase stock, when it 
doesn't help build one new factory, buy one m::>re piece of 
equipment, or provide even one more job." How, if at all, should 
tederal regulation address this wides~ad frustration? 

The Committee believes that certain misapprehensions concerning 

the takeover ~ess have been created by a relatively few celebrated 
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contests. These cases may have served to ioentify points of stress 

in the existin] regulations, but thP. Canmi ttep. does not believe that 

they have pr~ided an accurate view as to how the takeover process 

WOrKS in the vast nwtiber of unpublicized transactions. The Committee 

recognizes, however, that to the extent that these cases have created 

a negative public perception, there may be concem~ as to the fairness 

of the tender offer process and the equality of treatment of share-

hOlders. ~he canmittee has proposed re~ndations which it believes 

address those concerns. 

16. on July 13, 1979, the Banking Gammittee requested the Commission 
to revlew seven specific questions concerning coverage of the 
Willians Act. '!he Canmission providert its resJ.X>nse on February 15, 
19HO. It would also be helpful if the Mvi&Jry Panel could review 
the questions and answers and provide any updating which the Panel 
may deem necessary. 

As reql.ested in the Senate Banking Cctnmi ttee letter, the Canmi ttee 

. al&J considered the questions raised by the Senate Banking Camnittee 

by letter to Chainnan Williams dated July 13, 1979. The Canmittee's 

Vlews With respect to ql.estion 1 - 'Role of Banks in Tender Offers -

are ~dressed in Chapters I (Section D) am VI (Section C3): question 

2 - Issuer Repurchases - in Chapter IV (Section B4); question 3 -

Coverage of the Williams Act - in Chapter III: question 4 - Filing 

Requirements - in Chapter III (Section Al); question 5 - Best Price 

Rule - in Reoanmmdation 25: and question 6 - Relationship Between 

state aDj Federal Tender Offer Laws - in Chapters II, IV and VI 

(Section B). The Committee did not reach any conclusions on the issues 

raised with respect to the Rondeau and Piper cases. 
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SEPARATE STATEMENT OF FRANK H. EASTERBROOK AND GREGG A. JARRELL - -~~~ 

The recommendations of the Advisory Committee are in some ways a substantial 

contribution to the analysis of tender offers and their regulation. We agree with many of 

the fundamental suppositions of the Advisory Committee and many of its recommen-

dations. We agree, for example~ that tender offers are generally beneficial for share-

holders and that there is a problem, to which attention must be paid, in regulations that 

may discourage the making of offers. The suggestion that stock offers be made more 

readily available is an important step in the right direction, as are the suggestions for 

simplified . disclosure~ for allowing the first bidder to acquire tendered stock without 

extensions of time triggered by subsequent bids, and for reconciliation of the Williams 

and Hart-Bcott-Rodino Acts. We endorse the Advisory Committee's principle of repel;lted 

review of anti-takeover changes in firms' articles and bylaws and its rejection of substan-

tive regulation of two-price or two-tier offers. 

Yet despite the good features of the Advisory Committee's report, it is essentially 

a plea for more regulation. Even moderately more regulation is a change in the wrong 

direction. The proposals, if adopted, would make tender offers - and especially the 

acquisition of substantial minority positions - more costly, more complicated, and thus 

more scarce. Shareholders in bidders, targets, and bystanders alike would be the losers. 

The economy as a whole would suffer. 

This separate statement sets out the reasons why we reach these conclusions. 

Part I is an introduction, which also summarizes the rest of the analysis. Those who seek 

partial relief from the torrent of words produced by the Advisory Committee and its 

members may stop there. Part IT discusses how costs and benefits of regulations might 

be assessed and why we disagree with the Advisory Committee's treatment. Part ill 

offers our approach to the design of appropriate regulation. Part IV then addresses the 

more important of the Advisory Committee's recommendations. Part V is a conclusion. 
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Finally, the Appendix is Em overview of the evidence about the consequences of tender 

offers, and tender offer regulation, for investors. 

I 

We were assembled to give the Congress and the SEC the benefit of our exper­

ience and our study of tender offers. We make no rules. Thus the Committee's approach 

. to tender offers - why they exist, how they operate and to whose benefit and harm - is 

much more important than the detailed recommendations we make. 

The most striking thing about the Advisory Committee's report is that the Com­

mittee offers .!!2. explanation of tender offers, no treatment of costs and benefits, indeed 

not even a definition of "abuse", which is the cornerstone of the recommendations for 

"reform." How can we identify, let alone rectify, "abuses" without some ideas about why 

tender offers exist, what costs and benefits are associated with them, and what effect 

our "reforms" would have on the number of offers? Should we analyze tender offers by 

assuming that they exist and then asking how to distibute the gains? Or should we be 

more concerned with the causes of offers and their economic functions? What counts as 

abusive? Can potential victims of abuse protect themselves, or can "ther institutions 

protect them, at lower costs than protection by means of new federal regulation? We 

. cannot answer these questions in a vacuum, as the Advisory Committee implicitly does. 

We start from the position, backed up by evidence detailed in the Appendix, that 

tender offers benefit shareholders of both bidders and targets. The premiums paid to 

targets do not just come out of the hide of bidders' stockholders; there is a gain when the 

bidders and targets are evaluated as a unit •. Moreover, the evidence also shows that both 

the regulation of bids and the targets' defensive tactics make initial tender offers more 

costly to mount, and thus there will be fewer of them. As the price of anything goes up, 

the number purchased. decreases. Regulation increases the cost (including the cost of 

uncertainty and risk) in making offers. Fewer offers mean fewer occasions when share-
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holders collect premiums, which also means that all corporations trade for less in the 

market because their value as future acquisitions is less. 

The premiums reflect real gains to society as well as to investors. Stock prices 

reflect the anticipated future dividends of the stock (including profits distributed in any 

"final" dividend, such as the payment accompanying a merger). Profits and dividends, in 

tum, increase when a firm becomes more efficient or better at producing what consum­

ers want to buy. Higher stock prices thus are based on social as well as private gains. 

Perhaps the gains observed in tender offers come from the fact that bidders' managers 

make more efficient use of the targets' resources than the targets' managers do. Resur­

recting a declining business is no less productive than building a new one. The threat of 

tender offers also induces managers to take more care in their work, so that there are 

fewer declining businesses to resurrect. Perhaps the gains come from the combination of 

the bidders' and targets' assets, including their production, sales, and distribution net­

works, into more efficient units. The exact source of the gain does not matter much, so 

long as it is real. The market evidence tells us it is real and large. Unless the market 

systematically (not just occasionally) is irrational, this evidence is compelling. Thus 

when tender offers are not made because of regulation or defense, real value is lost. 

The gains from tender offers are important for new businesses as well as existing 

ones. The prospective investors in a new firm want some assurance that people will be 

looking over the managers' shoulders, ready to step in if the managers falter badly or if 

there is a better use for the firm's assets. When shareholdings are diversified, it is 

important to find ways, such as the employment market, the tender offer, and the proxy 

contest, to control the agency costs of management, which scattered shareholders cannot 

do for themselves. (Agency costs are the full costs, in both monitoring and lost profits, 

that investors incur in inducing managers to act completely in the investors' interests 

rather than the managers' own. Agency costs are apt to rise as managers' stake in the 

firms' profits falls, for the smaller the managers' stake, the less they will sacrifice at the 
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margin to obtain gains that accrue to other people.) Investors pay more for new stock 

with better safeguards against agency costs built in. Another way to put this is that new 

investments are more attractive (and hence society will invest more, increasing produc­

tivity) when tender offers are available. 

Much of this seems accepted by the Committee, although the report does not say 

so explicitly. The common attacks on tender offers one reads in the popular press are so 

much hogwash. True, some offers appear to be unproductive and may reflect more the 

self-aggrandizement of the bidders' managers than new producitvity, but some new 

productc; and plants are also bad ideas. Bidders that err in making offers will suffer 

penalties automatically as profits drop, stock prices fall, and managers' salaries and 

employment prospects decline. They may even get taken over. There is no more reason 

for concern about unwise tender offers than about unneeded products and plants. The 

Advisory Committee does not g!,'e this point full credit, though: its belief that we should 

neither encourage nor discourage tender offers because some tender offers are not 

beneficial (Report at 8-9) would be equally applicable to every other economic trans­

action. (We discuss this further in Parts II.A and II.E of the Appendix to this Statement.) 

The other common attack on tender offers, that they "use up credit" and divert 

resources from productive investment, is based on misunderstanding of how capital 

mArkets Bnd the banking system work. The Advisory Committee properly gives this 

argument a roug'h sendoff (Report at 13 and Recommendation 2), pointing out that money 

disbursed by bidders is received and reinvested by targets' shareholders. Tender offers 

are no di.fferent from other capital transactions, such as the purchase of 80-100 million 

shares on the New York Stock Exchange every business day. People just shift from one 

investment to another. No real resources are used up, and if changes of control enable 

the new owners to make better use of the assets than the old owners and managers there 

are suhstantial benefits for the economy.l 
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Yet once we take the position that tender offers are beneficial as a rule, and that 

the prospect of tender offers is useful in our capital markets, we' should be very sure of 

our ground before we propose new regulations or even the continuation of old regula-

tions. The economic literature on regulation suggests that the costs of regulation often 

exceed the benefits, that the real gainers of regulation are the regulated firms rather 

than the people regulation is supposed to protect.2 We have seen substantial deregulation 

of airline, telecommunications, tr?Jlsportation, and energy markets recently, all to the 

benefit of the public. 

True, there will be "abuses" from time to time. All real markets are imperfect, 

all impose unwarranted losses on some people now and again. It is harder to know that a 

new regulation is an effective antidote for the abuse. Perhaps people will find a way 

around the regulation. For example, in recent years market professionals substituted 

hedged tendering for prohibited short tendering. When SUbstitution occurs, there is 

I. Suppose that four widget corporation.s can supply the Nation's demand. One of 
them is in decline, showing lower profits. The argument that tender offers (and presum­
ably mergers as well) are deleterious to the economy implies that the failing firm should 
be allowed to sputter unproductively, or even to go under and its assets left to rust, while 
a new firm is built from scratch. Isn't it far preferable to the economy for someone to 
acquire and resurrect the least successful of these four firms, sp,qring us the cost of 
wasted assets and new construction? To disparage this as "paper entrepreneurialism" 

. that is undermining productivity (see Robert B. Reich, The Next American Frontier 140-
72 (1983» is to miss the whole point. (To his credit, Reich concedes that n[elvery econ­
omy needs some paper entrepreneurs to help allocate capital efficiently among product 
entrepreneurs," id at 157. Reich thinks we have too much dealing in paper, but he has no 
way to tell how much is too much, and the stock market data are a powerful indicator 
that investors think that we do not yet have enough.) 

2. E.g., Judge Steven Breyer, Regulation and it., Reform (1982); ~Tudg,e Richard A. 
Posner, Theories of Economic Regulation, 5 Bell J. Econ. 335 (1974); Nobel Prize winner 
George J. Stigler, The Citizen and the State (1975); and, among many others, Paul W. 
MacA voy, The Regulated IndustrIeS and the Economy (1979); Mancur Olson, The Rise and 
Decline of Nations: Economic Growth, Stagflation, and Social Rigidities\T983); Sam 
Peltzman, Toward! More General Theory of Regulation, 19 J. Law & Econ. 211 (1976); 
Peter D. Steiner, The Legalization of American Society: Economic Regulation, 81 Mich. 
L. Rev. 1285, 1293-96 (1983). A growing literature supplies the evidence that these 
economic approaches are correct. For examples from regulation of capital markets, see 
Susan M. Phillips & J. Richard Zecher, The SEC and the Public Interest (1981); Gregg A. 
Jarrell, Change at the Exchange: The Causes andEffectS of Deregulation, forthcoming in 
27 J. Law & Econ.(I984). -
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either a continuation of the abuse, plus the cost of regulation, or a need for still more 

regulation. The Advisory Committee proves this point by recommending the abolition of 

hedged tendering. Professionals are apt to think up something else to take its place, too. 

If it is hard to know whether a regulation will cure an abuse, it is harder still to 

know whether effective abuse-prevention is worth the cost. Even if the regulation puts 

an end to what we perceive as abusive, we do not know that we have made a net gain for 

society unless we are sure that (a) people could not have created their own remedies for 

the abuse, at lower costs than those of regulation, (b) market institutions that correct 

the abuse would not have arisen, and (c) the costs of regulation are lower than the costs 

of the abuse to which they are addressed. 

In stock markets home-brewed safeguards against abuses are common and cheap. 

Investors who want equal returns can buy bonds or hold diversified portfolios of stocks. 

More on that at pages 10-13 below. Moreover, because tender offers have very large 

benefits for society, almost any deterrence of tender offers will be quite costly. Thus 

regulation will do more harm than good unless the abuses to be addressed are both das­

tardly and otherw.ise impossible to protect against. 

All of this means, we think, that the Advisory Committee should have started with 

the position of the Department of Justice. The Department recommend that tender 

offers be regulated only the absolute minimum necessary to ensure confidence in securi­

ties markets and equitable treatment of the smallest investors. The Advisory Committee 

has taken a different tack, recommending regulation almost without regard to costs and 

benefits. We reject the Committee's approach in favor of the Department's. 

The Advisory Committee's implicit definition is that a practice is an "abuse" if it 

could result in some investors earning more on a particular deal than others. See Report 

at 20, 23, 26. That is a short-term approach at best. It comes close to assuming that 

tender offers are like bags of money delivered by storks, and that the task of the Jaw is 

to pass the gains around. But tender offers do not show up unannounced (except at the 
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doors of lawyers). They are the product of hard work. So too is the operation of the 

market. Active investors, like the bidders, put money at risk. They do more than passive 

investors. Both those who make offers and those who are active market participants 

need extra compensation. The Advisory Committee assumes that redistribution of the 

gains from those who create them (bidders and market professionals) to passive investors 

would not have significant effects on the welfare of shareholders. The Advisory 

Committee is wrong. 

Even if unequal distribution of gains is harmful, how great is the harm? The 

Advisory Committee does not try to estimate this cost, and it altogether ignores the 

ways in which markets, and the investors themselves, can achieve equal distribution. The 

price of stock reflects the possibilities of unequal distribution of gains, so investors are 

compensated automatically when they buy stock. They also can invest in safer securities 

(bonds, or stock of firms too large to be acquired) or in portfolios of stocks (which will 

include both bidders and targets) if they want to avoid risks on individual transactions. 

Ironically, the "smallest" investors do just this, committing their funds to the market in 

the care of professionals such as pension managers, mutual funds, and insurance compan­

ies. The money managers will act most quickly in response to any tender offer. Thus a 

large portion of any "extra" gains these market professionals reap land in the pockets of 

the smallest investors. 

The practices to which the Advisory Committee objects thus are not abusive, and 

they are easy for investors to protect against if the investors agree with the Commit­

tee. What point then in regulation? On the other side of the balance, regulation drives 

down the number of offers and reduces their effectiveness in moving assets to better 

uses. Regulation thus harms investors and the economy. Better to be rid of federal 

regulation and allow tender offers to proceed just as other financial matters do. Corpor­

ations will offer different provisions in their charters, just as they now offer dozens of 

financial instruments and opportunities. They will compete with one another to sell what 
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investors want to buy. Just as common stock dominates other instruments, so some 

charter provisions (whether offer-inducing or offer-resisting) will come to dominate 

other ways of responding to tender offers. Investors can take their pick, without the cost 

of regulation. 

It is important to understand that the Advisory Committee's approach is 180 

degrees at odds with the philosophy underlying the statutes that govern our securities 

markets. The Securities Act of 1933, and the Securities Exchange Act of 1934, are 

disclosure statutes. They rest on the assumption that investors must be allowed to take 

risks, to arrange their own affairs, if the capital markets are to flourish. They rest on 

the further assumption that the capital markets are competitive, and once fundamental 

facts have been disclosed either competition will protect investors, or investors will 

protect themselves. Today the Advisory Committee' repudiates these premises and 

substitutes paternalism. 

If we must have regulation, though, let it be as little as possible. The SEC should 

return to the minimum time periods provided in the Williams Act. Certainly we should 

not move in the direction of more regulation. Extending the offer periods makes tender 

offers r.iskier, costlier, and scarcer. Requiring firms to make tender offers for all shares 

in excess of 20% of a firm's stock, and to stop and wait before obtaining 5%, will in­

crease the cost of obtaining minority positions. There is no reason to do this. Minority 

positions aid in the monitoring of managers, and shares outside the minority blocs appre­

ciate as well. Minority positions aid in waging proxy contests, which again help share­

holders, and they facilitate the making of tender offers for control. 

If there is to be substantial regulation of bidders, then there must also be substan­

tial regulation of targets. THe time delays and disclosures created by regulation give 

targets the upper hand, again making bids more costly and more scarce. It is necessary 

to redress this imbalance, certainly by controlling lock-up options and perhaps by con­

trolling the entire process of defense and auctioneering. 
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IT 

Our approach to regulation (let there be as little as possible, and then only if it 

passes a cost-benefit test) follows that of the Department of Justice. The recommenda­

tions of the Advisory Committee take a different approach to the analysis and regulation 

of tender offers - or~ rather, two different approaches, one for regulation of targets and 

one for regulation of bidders. There is no effort to minimize the amount of regulation. 

There is no effort to evaluate the extent to which investors can protect themselves from 

unwelcome practives. There is no effort to determine the costs of regulation, or the ex­

tent to which the costs (principally discouraging new offers, wiping out the attendant. 

gains) compare with the benefits of regulation. 

With respect to the behavior of bidders, the Advisory Committee appears to 

reason as follows: if a tactic ever can be misused (meaning "used in such a way that 

different shareholders of the target obtain different returns from the offer"), then that 

tactic should be severely regulated or eliminated even if in most cases it is neutral or 

beneficial. Thus the Advisory Committee recommends elimination of short-term offers, 

proration pools and withdrawal dates shorter than the minimum offer period, open mar­

ket purchases beyond 20%, and so on. 

With respect to the behavior of targets, however, the Advisory Committee takes 

an almost opposite approach: if a tactic can ever be used constructively (where construc­

tively means "with the effect of raising the price paid for the target's shares, given that 

an offer has been made"), then that tactic should be allowed, subject only to the business 

judgment rule under state law. Because the business judgment rule is highly deferential 

to managers - particularly managers who have indeed increased the price paid in a given 

tender offer - the approach amounts to general approval and the absence of regulation 

for most tactics. 
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Why should the Advisory Committee take such radically different approaches, on 

the one hand regulating or banning bidders' tactics whenever there is a possibility of 

abuse, on the other hand permitting targets' tactics whenever there is a possibility that 

they will not be abused? 

The Advisory Committee apparently saw its task as "balancing" fairness and 

deterrence. It wanted to obtain more fairness - more equality in the distribution of 

gains, given the existence of an offer - without unduly reducing the number of gain­

creating offers. The regulation of bidders is designed with this fairness goal in mind. If 

the only objective of regulation is "more gains to shareholders, given an offer", then it 

also makes sense to permit targets to engage in defensive tactics that create auctions, 

although not to try to defeat offers altogether. Perhaps this explains the Advisory 

Committee's treatment of defensive tactics; it tries to balance auctioneering against 

offer-defeating strategies. 

The critical assumptions underlying the Advisory Committee's work is that the 

target's shareholders want "equal" or "fair" distribution of gains, given that an offer has 

occurred, and that regulation is concerned almost exclusively with these shareholders. 

The Advisory Committee's recommendations systematically ignore the interests of 

bidders' and bystanders' shareholders. The focus is exclusively targets' shareholders, the 

perspective ex post (that is, it assumes that an offer is on the table). The recommen­

dations recognize the effect of regulations on the number of future offers only incident­

ally, as part of the "balancing" procedure. The shareholders of bidders get precious little 

recognition. Yet the shareholders of bidders and the shareholders of targets are, or can 

easily be, the same people, who want to maximize the value of their whole portfolios, not 

just to get the best price they can given than an offer has landed on the table. This 

suggests that it is fallacious to assume that shareholders want "fair" treatment in the 

first place. 
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The Advisory Committee also makes no effort to quantify the effects it descri­

bes. It reasons: if something is "abusive," eliminate the abuse. This is regulation by 

pejorative. If something is "abusive,i, how frequently is it abusive? What are the costs of 

abuse? How many abuses will be prevented by the regulations? What will the savings 

be? At what cost (including, as always, the cost in tender offers deterred and gains 

foregone)? We do not expect anyone to be able to quantify these things. We do not have 

the data for that. But before we recommend regulation, we should be sure of the com­

parative sizes of these things. We do not yet know these magnitudes. 

When then of fairness? The Advisory Committee is for fairness. This is wonderful 

rhetoric but bad analysis. Who is for unfairness? What position is being rejected? The 

question is not whether we are in favor of fairness but what fairness means, and how 

much we are willing to sacrifice to achieve more fairness. The Committee equates 

unfairness and abuse with anything that divides the gains of an acquisition unequally 

among the target's shareholders. But it never justifies this equation or tells us how much 

fairness is worth. 

The definition of unfairness with unequal returns, given that an offer has occur­

red, is an unusual one. Most of us think of a game as fair when it is conducted in accord­

ance with rules laid down in advance. A roulette game is fair if there are no unknown 

magnets under the table; it need not payoff on every number every time in order to be 

fair, and it need not give the players even odds with the house. If there are known mag­

nets (so that red pays off twice as often as white), the game is still perfectly fair. There 

will be an adjustment in the odds. Similarly, insurance is fair if the premium reflects the 

chance of loss and the cost of administering the program. Many policyholders will never 

collect, and the total premiums may well exceed the total payout, yet the system is fair 

nonetheless. 

Buying stock in new companies is risky business; many people will lose a bundle. 

We do not think of this as unfair, however, because shareholders go in with their eyes 
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open. Shareholding is !lctuarially fair, the sense relevant here. The whole prem ise of the 

Securities Act of 1933 is that shareholders should be allowed to make choices - to take 

risks - if they have access to the information or advice necessary act intelligently. 

People either demand compensation for the risks they take or shift to less risky 

investments. 

Moreover, the equation of unfairness and abuse with unequal division assumes that 

shareholders want equal divisions. There is no evidence that they do. It is more appro-

priate to assume that shareholders want to maximize the expected value of their shares, 

not to concentrate on how the gains are divided in a given case. Almost all shareholders 

are repeat players in the market. If they do not get cut in on the gains today, they will 

tomorrow. 

A shareholder who owns a share of stock in a randomly-selected firm (that is, one 

that could be either a bidder, a target, or a bystander) would not want equitable division 

of gains at the expense of a reduction in the number of offers. Investors unanimously 

prefer to maximize the total gains of shareholdings, even at the risk of unequal division, 

unless they are significantly risk-averse.3 The holder of a more-valuable share can sell it 

and realize the gains. 

Thus there are two questions. Does equal distribution of gains reduce value? Are 

investors risk-averse (in a way they cannot overcome)? On the first question the answer 

is straightforward. Unequal division of gains may be very important in creating incen-

tives to produce gains. The people who take active roles in gain pI'oduction (the bidders 

and market professionals) incur substantial costs in searching for targets and bearing 

risk. They need more compensation than passive investors get to make this worthwhile.4 

3. Harry DeAngelo, Competition and Unanimity, 71 Am. Econ. Rev. 18 (1981); 
Louis Makowski, Competition and Unanimity Revisited, 73 Am. Econ. Rev. 329 (1983). 

4. Just consider the "unequaP' treatment of managers, whQ get stoch: options und 
bonuses denied to ordinary, small shareholders. Is this unfair, reprehensable treatment, 
or is it an incentive necessary to induce managers to create the gains the small shar'e­
- Note Continued -
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Passive investors would like to get more, given an offer, but they know that if there is a 

rule of equal divisions, then it pays to be passive rather than active. An incentive to be 

passive is a formula for economic slumber. 

Those who bring opportunities into being also need to differentiate among the 

passive investors. If the passive shareholders know that all will be treated equally - if, 

for example, those who do not tender are guaranteed returns equal to or better than 

those who do - why should any passive investor take the time and risk necessary to 

tender his shares? Better to sit back and watch, getting the gains without the costs. If 

more than a few investors reason this way, though, tender offers again become harder 

and costlier to mount, to everyone's detriment. "Unequal" treatment of shareholders 

thus is beneficial to shareholders, because it encourages them to cooperate in the crea-

tion of economic gains. When they do not cooperate, offers are deterred. There is a 

reduction in the expected value of each share, whereas a reshuffling of the gains when an 

offer does occur would not affect the expected value of the share at all. An investor 

interested in total returns thus would gleefully permit extra payoffs to some - what the 

Advisory Committee calls "abuses" or "coercive" (Report at 25) - whenever they in-

creased the number of offers. 

These arguments about unequal divisions may appear to overlook the fact that 

small shareholders are likely to be risk averse, and that such shareholders also may not 

play the game often enough to get their cut of the gains. This brings us to the second 

problem in the Advisory Committee's approach: these small, risk-averse shareholders can 

protect themselves very easily, at costs far lower than those entailed by the proposed 

regulations.5 As a practical matter, they are not risk-averse. 

holders enjoy? Tender offerors and active shareholders need similar compensation. 

5. This point is made in greater detail in Frank H. Easterbrook & Daniel R. Fis­
chel, Corporate Control Transactions, 91 Yale L.J. 698, 711-14 (1982); Frank H. Easter­
brook & Daniel R. Fischel, Auctions and Sunk Costs in Tender Offers, 35 Stan. L. Rev. I, 
- Note Continued - ---
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Self-protection is simple. The small, risk-averse shareholder may simply sell his 

shares in the market - getting the enhanced price available in a world of easy takeovers 

- and buy something else. One option is to buy debt. Bonds and bond funds are not 

affected very much by tender offers, and the investor seeking security and identical 

treatment with the pros can get it through debt. Money market funds and banks are not 

affected at all by tender offers. Neither are the stocks of the very largest companies, 

which may be too big to take over. 

The other option is to buy a mutual fund or some other diversified portfolio. Then 

the investor is sure to hold bidders as well as targets and bystanders. More to the point, 

the "small" investor holding a mutual -fund, pooled trust certificate, pension plan, or 

other diversified portfolio - the way "small" investors hold more than 90% of their 

investments - is delighted by any rule that enables market professionals to improve their 

position. Professionals manage these funds and trusts. There is no problem of timing 

when a mutual fund or pension trust hears o,bout a tender offer. The money manager can 

move with dispatch. 

We thus find it ironic that the AdviSQry Committee should express great concern 

for the plight of the small investor, unable to take advantage of a tender offer or open 

market purchase program. The risk"1J.verSe small investor is the one whose funds are 

under professional management or in instruments (debt or very large firms) that assure 

equal payouts. The person who needs to read the tender offer forms and decide for 

himself is generally the investor with a goodly stake in the market, $100,000 of invest­

ment and up, who can well afford to hold a diversified portfolio if he wants and is not 

likely to be baffled by the complexities of aJl offer. If he finds himself unsure, he can 

sell in the market, where professional investors, competing o,rnong themselves, have set a 

price fairly reflecting the probabilities of success of the various options open at the 

time. 

7-9 (1982). 
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Doubtless these forms of self-protection are imperfect. Not all small investors 

diversify their holdings or place them under professional management. But those who do 

not do so have reasons of their own. As things are (or were before the Williams Act in 

1968) they are free to choose. They can protect themselves or take risks. If regulation 

is put into place for the purpose of ensuring equal payouts to all shareholders in each 

offer, all shareholders lose this option. It is difficult to see how we help shareholders by 

denying them an option (taking risk in pursuit of larger gains) they now have, while not 

creating any new option that they now lack. Regulation seems wholly destructive here. 

The self-protection mechanisms discussed here have· costs, no doubt of that. All 

of us, though, should be willing to compare these costs - small by any count - with the 

costs of new regulation. The costs of regulation are unlikely to be smaller than the costs 

of self-protection. 

m 

These principles lead to our recommendation: Congress should repeal the Williams 

Act and terminate all federal regulation of tender offers with a single exception. We 

would preserve the rule of Edgar v. MITE Corp., 102 S. Ct. 2629 (1982), that state probib­

itory regulation of tender offers is not lawful to the extent it affects interstate securi-

ties transactions.6 Because MITE was based on the Supreme Court's view of the Com-

merce Clause rather than the Williams Act, this will continue to be the rule unless Con­

gress affirmatively authorizes states to regulate tender offers. So long, however, as 

there are no federal restrictions on the activities of bidders, we also would not recom-

mend federal rules for the activities of targets. 

6. That is to say, we agree with the premise of much federal legislation that we 
should preserve a national securities market. We think it important, for reasons that 
follow, to distinguish between state rules that simply implement agreements embodied in 
corporate articles and bylaws (which we would permit state courts to enforce) and state 
rules that override the terms of corporate articles and bylaws (which we think should be 
preempted whenever the firm is traded on the New York or American Exchanges or the 
NASDAQ system, or 50% or more of a corporation's shareholders live outside the state 
attempting to do the regulating). 
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Unlike the Advisory Committee's approach, this one uses the same assumptions for 

both bidders and targets. It avoids tipping the balance by regulating one group (bidders) 

much more severely than targets. It implements the principle with which we began: if 

you aren't very sure of your ground, don't regulate. Most important, it implements the 

system most beneficial to investors: competition in advance of offers. 

The Advisory Committee says, and we agree, that defenses against tender offers 

could be beneficial to targets in some circumstances. Some firms, at some times, may 

be managed best if they stay "independent." Perhaps independence amounts to beneficial 

tenure for managers, perhaps it aids long-run planning. Perhaps the ability to keep a 

firm independent will assist managers in negotiating the best terms for any given acquisi­

tion. Some firms may prosper if the articles contain "fair price" provisions for their 

shares, or "mandatory tender offer" rilles (similar to the Advisory Committee's 20% 

proposa!). There are many ways for firins to ensure monitoring of managers: tender 

offers, proxy contests, the market for managers, and other devices are substitutes, and 

firms will select different devices to offer to their investors. Shareholders who value 

equal treatment highly might desire to hold stock in firms restricting takeovers, just as 

people who value environmental protection highly may buy shares of mutual funds that 

limit their holdings to environmentally-responsible corporations. 

We do not mean that the asserted benefits of articles regulating changes of con­

trol are always substantial, or even that they are often substantial. They are certainly 

logically possible - the fact that partnerships and close corporations have anti-takeover 

and equal-price features, and financial mutuals do not even have stock, is proof enough 

of this. Our point is that a market will develop and offer such features to shareholders if 

they are valuable, just as corporations now offer a thousand other kinds of provisions in 

their articles governing the rights and priorities of their securities and the terms of 

shareholders' suffrage.7 
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It might have been said, at the time the Williams Act was enacted, that the hos-

tile tender offer was such a novel development that firms had not had the opportunity to 

tailor their organizations to respond to the possibilities. If that was ever true,S it is true 

no longer. We have had more than 20 years of hostile offers, and firms have by now 

identified themselves as amenable to acquisition or not. There is no need for legislation 

to ease the transition to a competitive marketplace in acquisitions. 

Firms offer a dazzling number of investment instruments (bonds, preferred stock, 

. convertable subordinated debentures, common stock with different sorts of rights, war­

rants, and so on) to attract invesors' money. They compete in the products they offer. 

They compete in the kinds of internal governance they use, including all sorts of differ-

ences in management structure and voting. These differences evolve over time accord-

ing to the vicissitudes of the market and the value investors place on them. The more 

beneficial a structure for investors, the more likely it is to survive. Some rules are 

better for some corporations for others, and the degree of benefit changes from time to 

time. 

The approach of the Advisory Committee seems to be that the Committee knows 

what is wise and beneficial for investors. We are far more skeptical. We do not know 

wha.t is good for investors. Moreover, what is good for investors today, and in one firm, 

may be bad for them tomorrow or in another firm. Why should the Advisory Committee 

. try to force all tender offers into one mold of procedure? 

7. See Eugene F. Fama & Michael C. Jensen, Separation of Ownership and Cont­
rol, 26 J. Law& Econ. 301 (1983) (discussing the many agency cost control devices). 

8. Which we doubt. Firms have always had the choice of holding themselves open 
to takeover or making themselves hard to digest. Firms with staggered boards, classified 
boards (elections by classes of security, some of which might be closely held), cumUlative 
voting, preemptive rights, supermajority rules, and long-term contracts with managers 
have been hard to take over, by tender offer, proxy contest, or any other route. These 
anti-takeover provisions became less and less common throughout the 20th century, an 
evolution suggesting that openness to acquisition was beneficial to investors. It seemed 
to have more survival value than the opposite approach. See generally Frank H. Easter­
brook & Daniel R. Fischel, Voting in Corporate Law, 26 J. Law & Econ. 395 (1983). 
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There is every reason to think that, left alone, corporations would offer investors 

as many different regimens of tender offer bidding and defense as they now offer differ­

ent investment instruments and governance structures. Some firms would hold them­

selves open to acquisition; others would elect fair price provisions; others would set up 

super-majority rules; still others would make acquisition impossible (as it now is for close 

corporations and partnerships). Which of these methods or mixtures would prevail over 

the long run we do not know. Certainly only the methods beneficial to investors would 

survive in a competitive market. 

If anti-takeover provisions are not beneficial to investors, they will depress the 

price of the stocks affected by them. At lower prices, these stocks will be more attract­

ive as takeover targets. The market thus has at least one automatic compensation 

device for undesired opposition to takeovers •. There are other methods as well: firms 

that insulate their managers from the pressure of replacement via takeover will falter in 

their product markets, their stocks will decline in value, and they will change course, or 

fail, or be taken over. In the long run, useful provisions will dominate in corporate 

articles and· bylaws. And the competition among firms will accomplishe everything the 

Advisory Committee recommends. Investors who do not want to take the risk of missing 

out on the gains of tender offers can buy stock in corporations with fair-price, anti-two­

tier-offer, or other rules that ensure equal treatment of investors in the event of an 

offer. Other investors can make different choices • 

. This is not a radical proposal. It is the system that prevailed in this country for 

tender offers until 1968. It is the system that prevails today for proxy contests, sales of 

control blocs of stock, and almost every other corporate or securities transaction. It is 

competition of the same sort that both state corporate law and the '33 Act envisage. 

State corporation laws are enabling statutes. Firms can pick almost any set of rules they 

want, so long as they announce them to the investors. State law usually just sets "de­

fault" terms, which govern in the event the articles and bylaws are silent. The states 
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rarely attempt to dictate the substance of relations among investors and managers. See 

Judge Ralph K. Winter's powerful discussion of this, Government and the Corporation 

(1978). 

Similarly, the Securities Act of 1933 is a disclosure stature. Firms may offer, and 

investors may purchase, anything they can dream up, so long as the terms are disclosed. 

Investors can buy any kind of instrument, at any level of risk. The Act rests on the 

assumption that investors with knowledge of the facts can and will make intelligent, self-

interested decisions. It rests on the further assumption that if one firm tries to bilk 

investors, it will not long survive the light of publicity and the scrutiny of profeSSional 

investors. Investors can sink their savings in warrants and financial futures if they want, 

and it is not "unfair" or "abusive" if these investors end up with empty pockets. Through-

out securities law, equality of returns plays no role.9 We have heard no argument in the 

Advisory Committee suggesting that we cannot safely follow the same assumptions in 

designing policy toward tender offers. 

The only, form of federal safeguard necessary here is one that facilitates the 

competition among corporations to design structures that investors want to have. There 

are two potential threats to the system of competition sketched above. One is state 

regulation, which may attempt to override the articles and bylaws and substitute a 

different scheme. The other is the activities of managers once a tender offer has been 

launched. The managers of a firm that has announced itself open to tender offers may 

attempt to welch on the deal and prevent the transfer of control. Arrangements that 

seemed advantageous to them when they were writing articles, bylaws, and contracts, 

9. Consider these examples, in addition to those in the text. If the firm does 
exceptionally well, shareholders (and especially warrant holders) get the gains, bond­
holders get nothing. If the firm does exceptionally poorly, shareholders may be wiped 
out, while bondholders get their full investments and preferred stockholders get some 
fraction of theirs. Control blocs sell for more than isolated stocks. Specialists on the 
exchange floors get the benefit of the spread. Insiders get discount stock. All of these 
inequalities would be condemned under the Advisory Committee's approach, yet all are 
tolerated and even welcomed in markets because they serve important functions. 
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the better to sell securities, may seem less beneficial once they have received the money 

and then feel their positions threatened. Managers thus cannot be allowed to change the 

rules once the game has begun. 

Attempts to change the rules may be subtle. A firm that selects an open-to-bids 

posture may attempt to run an auction, perhaps using lock-up options, once a tender 

offer is made. This amounts to a change in rules because it puts the first bidder at a 

disadvantage, penalizing or deterring first bids as surely as any express discouraging 

provision in the articles. We would expect state courts to enforce articles and bylaws 

rigorously, but if they do not there might be cause for a federal tender offer rule ensur­

ing that firms stick with whatever position on tender offers they adopt in the articles and 

bylaws. 10 Cf. Mobil Corp. !:. Marathon Oil Co., 669 F .2d 366 (6th Cir. 1981) (lock-up 

options, and option sales of princial assets, are illegal manipulation). 

Of course, managers also might attempt to change the rules by putting new propo-

sals to vote. Investors must be able to make important changes in the structure of the 

firm. Nonetheless, there is some danger of opportunism in allowing firms to sell stock 

with no anti-takeover provisions and then to insert such provisions later on. If the rules 

can be changed too easily, investors will not believe the promises implicitly or explicitly 

made when stock is sold, and the market mechanism we have described will not operate. 

Changes in the articles and bylaws can be made rather easily by managers. Few 

investors scrutinize such changes carefully, because few investors own enough stock in 

any firm to make scrutiny worthwhile. Those who carefully study proposed changes find 

that their votes are insignificant, or that it is too costly to wage a proxy contest, so most 

investors are rationally passive and go along with the managers or sell their shares. 

10. Firms with no unusual provisions should be deemed "open" to offers, and the 
managers accordingly prohibited from defending or running any sort of auction with a 
potential for giving the second bidder a preference. That would include selective disclo­
sures of information and lock-up options. 
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Regulation banning changes in the articles likely would have costs outweighing the 

benefits. There might be net benefits, though, in requiring firms that insert anti-take-

over provisions in the articles and bylaws after the shares have been issued to seek 

reauthorization for these provisions every few years. Requiring the managers to initiate 

the process of review and approval relieves the shareholders of the costs of putting a 

proposal on the ballot, and the reauthorization vote gives shareholders an opportunity to 

organize to restore the status quo should they think that the change in the earlier vote is 

·now hurting the firm. Binding votes seem altogether preferable to the advisory votes the 

Committee recommends. 

IV 

The Advisory Committee has taken a different approach. To the extent its rec-

ommendations support federal regulation, other than regulation to ensure the existence 

of a national market and the implementation of corporate articles, we disagree with 

them. Several of the recommendations nonetheless require more particular treatment. 

We take them up in the Advisory Committee'S order, for reasons of clarity rather than 

importance. 

Reeommendation 13 calls for firms to file disclosure statements and wait at least 

48 hours before acquiring more than. 590 of any class of stock of a corporation. The 

·notice requirement of Section 13(d) of the 1934 Act is troublesome to start with. It 

requires firms to tip their hands to the market and the target, giving away valuable 

information, and does not secure any gains in return if, as we have argued, investors are 
. . . 

interested in more than just getting the highest price for a given target. 1 1 If there is to be 

a change in SI3(d), it should be in the opposite direction, such as raising the threshhold to 

1090 (the originalleveI) or 2090. 

11. See Sanford Grossman & Oliver Hart, Disclosure Laws and Takeover Bids, 35 
J. Finance 323 (1980); Daniel R. Fischel, The Law and EconomICS of Dividend POliCY, 67 
Va. L. Rev. 699 (1981). 
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The "abuse" that has led the Advisory Committee to recommend a stop-and-wait 

period before acquiring 5% is that "the acquiror 'dashes' to buy as many shares as pos-

sible" (Report at 22) between the time it acquires 5% and .the time (now ten days later) 

by which they are required to file. Why is this an "abuse"? Who loses? The Advisory 

Committee does not say~ but the recommendation must again reflect an equal-access-to-

premium view of fair treatment. 

If rapid acquisition of shares is a problem, then there could be a limit on the rate 

of accumulation. For example, the rule could say: "File the Schedule 13D within 10 days 

after acquiring 590~ within five days after acquiring 8%, or within 24 hours after acquir-

ing 10%, whichever comes first." The requirement of prior filing, on the other hand, 

would create roadblocks to the acquisitions of groups of shares (which might put the 

holder over the line in one fell swoop) and would create undue caution in acquisitions 

(again to the detriment of shareholders) as potential buyers tried to stay far enough 

below the line to avoid accidental violations. No purchase program can determine exact-

ly how much will be acquired with a given bid: that is why the statute now gives a period 

for filing after the trigger. Holders of stock also find their percentages varying as the 

firms issue and acquire their own stock. Congress knew all these things when it wrote 

the law. Has our Advisory Committee forgotten them? 

R~ommendl8ltnO!i'l l~, which limits to 20% the holdings of any person unless acquir-

ed from the issuer or via a tender offer, is the most unsettling of the Advisory Commit­

tee's recommendations. It too is based on undefined notions of fairness without recogni-

tion of the ways investors can protect themselves, and it takes no account of the cost. It 

was strongly opposed by the Department of Justice. Mr. Baxter's statement of June 2 

pointed out that this rule: 

would have several detrimental effects. First, it could hamper the activi­
ties of arbitrageurs which facilitate the orderly functioning of the mar­
ket. Second, it could make much more expensive and difficult to wage a 
successful proxy contest against entrenched management. Third, there 
would be adverse efficiency effects that result whenever a regulation 
limits the options of some market participants •••. It is not obvious, how-
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ever, that there are any benefits that justify the substantial costs of im­
plementing this recommendation. 

The Advisory Committee acknowledges (Report at 23) but does not respond to any of 

these points. Perhaps this is because they are unanswerable. 

The recommendation is a Draconian response to a non-problem. It depends wholly 

on a view of "fairness" under which every shareholder is supposed to have access to every 

premium. Yet as we have shown this is not an end for which regulations need to be 

created. If open market purchases are ongoing (and disclosed, since the S13(d) trigger is 

5%), anyone who wants to do so can sell to the market and get the benefit. If the open 

market purchases are too rapid for small shareholders to participate directly, they none­

theless gain indirectly because money managers (who collect sm8.ll shareholders' invest­

ments) will be the ones doing the selling. There is no evidence that shareholders of any 

size experience losses in open market purchase programs. Certainly there is no argument 

supporting more than a go-slow rule (say, one limiting open market purchases to 5% per 

week.) 

At the same time, the tender-offer-or-nothing rule of Recommendation 14 would 

have substantial costs. First, it would make assembly of a moderate-sized minority bloc 

(say 25%) more difficult by compelling the purchaser to use an expensive tender offer in 

place of open market purchases to acquire the last 5%. If the assembly of such blocs is 

made more costly, we can be confident that fewer blocs will be assembled. The incen-

tive should run in the opposite direction. Blocs in the 15-30% range are a response to the 

separation of ownership and control, to the fact that widely scattered shareholders have 

difficulty in monitoring managers. They are a substitute for proxy contests, tender 

offers, and other responses to the agency problem of management. The evidence is 

overwhelming, and uncontradicted, that the assembly of such middle-size blocs is associ­

ated with gains to the investors whose shares are not acquired.12 We should not make bloc 

12. E.g., Larry Y. Dann & Harry DeAngelo, Standstill Agreements, Privately 
- Note Continued -
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assembly more difficult. 

Second, making the open market assembly of blocs more costly also makes tender 

offers more costly. Bidders will have to start with smaller blocs of shares if they seek 

control. Anything that makes acquisitions more costly means that there will be fewer 

acquisitions. (Assembling a bloc in quiet is itself a response to the Williams Act and 

implementing rules. Before 1968 bidders were more likely to open proceedings with an 

offer to all shareholders rather than buying shares on the open market. They started 

buying blocs as a means of covering their costs should they lose an auction of the sort 

made possible by regulatory delay. The perceived need to regulate bloc acquisitions thus 

is an example of how regulation begets regulation.) 

Third, the rule would have a substantial effect on other methods of changing 

corporate control, particularly the proxy contest. Most proxy contests now combine a 

campaign for votes with a purchase of shares (and the attached votes). Managers have a 

na tural advantage in all campaigns, so the ability of insurgents to purchase shares may be 

indispensable to tbem. Many marketplace professionals believe that the insurgents must 

control 30% to make the proxy fight worth the candle. Under the Advisory Committee's 

recommendations, however, aU insurgents could be defined as a group (see RecommlP.ndll-

tion 15), and the group would be limited to 20%, after which it would have to stop, make 

a tender offer, and wait at least 44 days to acquire another share (this would be a partial 

offer). By then the record date would have come and gone, and the chances for success 

would have been reduced. 

This might be an acceptable outcome if proxy fights were some plague in the 

marl<et place. Far from it, though. The best available evidence suggests that sharehold­

ers gain roughly 6-8% from proxy contests, whether the insurgents win or lose.13 There 

Ne otiated Stock Repurchases, and the Market for Corporate Control, 11 J. Financial 
Econ. 1983) (forthcoming). 

13. Peter Dodd & Jerold B. Warner, On Corporate Governance: A Study of Prow 
Contests, 11 J. Financial Econ. (1983) (forthcoming). - - . 
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seems to be a benefit here - at least shareholders perceive a benefit, and those who 

have a different view can cash in their 8% gain and buy something else. Perhaps the gain 

arises because any contest keeps managers on their toes. Perhaps the debate about the 

corporation's future supplies new ideas for improvements. Perhaps the gain arises be-

cause during the contest someone has assembled a large bloc of stock, thus reducing the 

separation of ownership and control and, with it, reducing agency costs. We do not know 

the source of the gains, and we do not think the source makes muc~ difference. What 

matters is that the gains are real, and the proposal of the Advisory Committee vJOuld 

jeopardize these gains for no good reason. 

Fourth, if there is to be a restriction on the accumUlation of blocs, it is essential 

to have an exception for the purchase of existing blocs. Consider a bloc of 60% of the 

stock of Widgets Inc. held by Diversified GeneraJ Industries. The bloc may have been 

assembled at great cost, and Diversified mAy have devoted time and effort to improving 

the operation of Widgets. It is well accepted, in both state law Rnd economic theory, 

that such control blocs properly exist (they reduce the agency costs of management) and 

trade at a premium.14 Contrary to the Advisory Committee's bland assertion (Report at 

23), the control premium is not a "corporate asset" under the law of any state. It repre-

sents, instead, some of the additional value produced by those who control and manage a 

firm. The shareholders outside the control group either h8.d a crack at a control premium 

while the bloc was being assembled or bought into the firm later, knowing of the out­

standing bloc, and can hardly claim that its existence or sale does them harm. 

Under the Advisory Committee's proposal, Diversified could not sell the 60% bloc 

to anyone. It could sell no more than 20%, after which the buyer would need to announce 

a tender offer and acquire Diversified's stock only pro rata. This would break up the 

control bloc, to the detriment of all, and also deny Diversified the full return for its 

14. See Zetlin.Y,: Hanson Holdings, 48 N.Y.2d 684, 397 N.E.2d 387 (1979). See also 
Easterbrook & Fischel, Corporate Control Transactions, supra note 5. 
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efforts. It is not hard to see the result of all of this: fewer people would assemble con-

trol blocs; those who had control blocs would be less likely to improve the fortunes of the 

controlled companies; they would be less likely to sell (even if a new buyer could make 

better use of the controlled company). This is a substantial economic price to pay for 

the pursuit of the evanescent ideal of "fairness". 

The problem is hard enough when the holder of the bloc is some conglomerate. It 

is worse when the holder of the bloc is a single person or fam ily. This bloc holder may be 

tired of managing the firm or may be old and ill. He wants to sell out, and from an 

economic point he must. The history of corporate law is filled with instances of such 

mutually-beneficial sales.15 Yet the Advisory Committee's position limits his ability tl 

sell the bloc; he must take a premium on what he can sell and disperse the rest. Faced 

with this alternative, he may well hold the stock instead, because he can still take the 

perquisites of management. 

The position underlying Recommendation 14 must be: the Advisory Committee 

thinks blocs greater than 20% should not exist, and it wants to discourage them. This 

dislike for minority positions underlies the discrimination against partial offers reflected 

in Recommendation 16, and it also explains the positions of several members of the 

Committee who would go even further and ban partial or two-tier offers. The Advisory 

Committee's view of corporate structure is that shareholdings should be atomistic, none 

large enough to influence the actions of managers, no investor able to reap the benefits 

of his efforts but instead required to "share" the benefits with others who remain pas-

sive. This may be comforting to managers, but it is not comforting to investors, who 

15. One example is the sale of a 37% bloc of Newport Steel in one of the most 
famous sale-of-control cases. Perlman v. Feldmann, 219 F .2d 173 (2d Cir.), cert. denied, 
349 U.S. 952 (1955). The court of appeals concluded that the sale here deprived the 
corporation of "its" right to a premium reflecting the shortage of steel in the Korean 
War. Yet as it turns out the "excluded" shareholders (the 63% majority) obtained enor­
mous gains from the sale. The firm apparently had been mismanaged in its old hands, and 
promptly after the sale the price of the "excluded 63%" doubled. See Easterbrook & 
Fischel, Corporate Control Transactions, supra note 5, 91 Yale L.J. at 717-19 & n.43. 
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need some method of responding to the fundamental difficulty in monitoring and control-

ling managers in large firms characterized by separation of ownership and control. 

Recommendations 14, 16, and all other aspects of the report discriminating against par-

tialor minority positions would best be forgotten. 

Recommendations 1'1 to 32, which set out the procedural rules for the conduct of 

tender offers, are largely modeled on current statutes. They are based, implicitly or 

explicitly, on unarticulated notions of "fairness." We find them troubling to the extent 

they implement federal regulation, for the reasons we have explained. Shareholders can 

arrange for equal treatment if they find that valuable, and regulation thus forecloses 

options to both shareholders and bidders without making any new options available. 

Regulations of this sort also show no concern for either the shareholders of bidders or the 

shareholders of firms that never receive bids because the regulations have discouraged 

such activities. As the Department of Justice explained: 

Regulations that myopically focus on correcting perceived problems 
with tender offers that have already materialized and that do not also 
consider the adverse effect those regulations may have on the long-term 
incentives that motivate tender offers in the first place may ultimately 
frustrate the very goals they are designed to promote. 

Some of the new wrinkles .contained in these recommendations improve on current 

rules. The no-extension rule (Recommendation 17) and its shortening of the offering 

period for a second bidder are in this category. So are standardization and expedition of 

document processing (Recommendations 21-23). Others are helpful clarifications. The 

calculation of time in calendar days, rejection of fair price regulation (Recommendation 

24) and not requiring approval of bids by shareholder votes (Recommendation 31) fit in 

this category. (The price of a tender offer is fair when the shareholders accept it. They 

are the best judges of whether a price is high enough.) 

Other wrinkles are not improvements. The 30 (or 44, depending on the kind of 

offer) day minimum period is much too long. When the rules also permit defensive and 

auctioneering tactics, even 30 days is an eternity. The bid tips off the market, gives 
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away valuable information, and permits managers to dig moats and trenches. The time 

seriously discourages offers, yet it does not help shareholders (who, as we have empha­

sized, do not gain from equal treatment and can protect themselves from risk, if they 

want, by buying debt, holding diversified portfolios, or hiring money managers). More­

over, the bidder's principal methods to encourage tenders - and thus to make first bids 

pay - are short proration and withdrawal periods, which these recommendations would 

eliminate.l6 These devices make prompt tenders more valuable than deferred tenders (01 

non-tenders) and thus reduce the incentive of shareholders to be passive. Indeed, bidders 

and shareholders alike gain by designing offers that encourage shareholders to tender 

quickly. Those who wait are taking free rides on the efforts of other shareholders, as we 

explained above. To deprive the first bidder of the methods it uses to address this prob-

lem is to make bids more expensive, more risky, and thus more scarce, to everyone's 

detriment. 17 

Similarly, the short and hedged tendering proviso of Recommendation 44 is unne­

cessary except to prevent evasion of the proration rules. Short tenders permit market 

professionals to "beat" the proration system by overtendering and thus getting more of 

their actual shares accepted. Change the proration rules, and the need for the ban on 

short tenders disappears. (There is never a need to regulate short and hedged tenders in 

bids for all stock, and the SEC should change the rules accordingly even if it continues 

their regulation in partial bids. On the treatment of other cases, though, we disagree: 

Jarrell would preclude short and hedged tendering, while Easterbrook would allow either 

if the bidder so elects.) 

16. See Sanford Grossman & Oliver Hart, Takeover ~idS, the Free Rider Problem, 
and the Theory of the Corporation, 11 Bell J. Econ. 42 0980 • 

17. See Daniel R. Fischel, Efficent Capital Market Theory, the Market for Corpo­
rate Control, and the Regulation of Cash Tender Offers, 57 Tex. L. Rev. 1 (1978); Henry 
G. Manne, Mergers and the Market for Corporate Control, 97 J. Political Bcon. 110 
(1965). See also Robert H. Mundheim, Whf: the Bill on Tender Offers Should Not be 
Passed, 1 Institutional Investor 24 (May 1967 ; Victor Brudney, A Note.2!!. Chilling Teflder 
Solicitations, 21 Rutgers L. Rev. 609 (1967). 
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If there must be regulation of timing, and the proration and withdrawal periods, 

we would return to the offer, proration, and withdrawal periods stated in the Williams 

Act itself. There is no evidence that these periods are inadequate for the market to 

react in an informed way, and there is good evidence that longer periods are very cost­

ly. There is no evidence that longer periods (or extensions) are needed in partial offers, 

and the longer 44 day periods here are even worse than the 30 day periods for full bids • 

. The recommendations here are yet more examples of plunging fore ward to cure imagin­

ary, undefined abuses without regard to cost. As Assistant Attorney General Baxter put 

it in his statement of June 2, 1983: "I am unpersuaded that the very marginal benefits of 

an extension would outweigh the attendant costs of increasing the opportunity for man­

agement to thwart hostile tender offers and thereby decrease further the level of tender 

offer activity." 

We also would reduce the number of private rights of action. These are not creat­

ed by the statute, and private litigation is used as often to delay an offer for the benefits 

of managers as it is to redress real violations of the rules. A sUbstantial case can be 

made for limiting enforcement to administrative and penal sanctions, which can be 

considered and imposed without the haste of litigation in mid-offer and without creating 

opportunities for the parties to impose by litigation costs that are out of line with any 

. possible harm from the violations asserted. 

Recommendation 19, which calls for requiring the disclosure of "assumptions" 

whenever a firm makes a projection of asset valuation, is troubling without regard to any 

effect on thenunber of offers. It conflicts with the considered decision of the SEC at 

the time it issued Rule 175, the safe harbor for projections. The Commission declined to 

require assumptions because that would be a swamp and a breeding ground for litiga­

tion. See Release No. 6084, June 25, 1979. There would be so many uncertainties that 

making any projection would be risky business. Fewer firms would make projections. 
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Any profit projection or asset valuation will rest on numerous and complex as-

sumptions. They include, among other things, engineering data, the nature and plans of 

the firm and all of its rivals, the development of new technologies, the state of negotia­

tions with suppliers and unions, and the plans of any governmental agencies with power to 

affect the business. Which of these are "principal supporting assumptions" (the Advisory 

Committee's term)? Some of these factors are in the public domain, so that disclosure is 

redundant. Others are too complex to be disclosed in less than an encyclopedia's worth 

of documents. Still others concern confidential information, which if disclosed would be 

of more use to the firm's rivals than its stockholders. The disclosure rules to date have 

been designed to avoid compulsory disclosure of such valuable commercial information. 

As it turns out, the design has not always succeeded: the plans of a tender offeror are 

valuable information that the rules require to be disclosed. There is no reason for new 

disclosure requirements that will penalize even more those firms that create new infor-

mation. 

A firm that discloses a projection without assumptions will find that its projection 

is discounted by the readers. No one is fooled if he sees that a projection stands on air. 

There is, nonetheless, ~ information value in projections.IS If they are wilfully false, 

projections (even without assumptions) are actionable. Even when not actionable, false 

statements impair the reputation of their maker. They thus have some value to the 

market, assumptions or no, and the SEC should do nothing to discourage firms from 

making available as much information as they can, consistent with their concomitant 

obligation to the investors not to disclose information valuable to rivals. 

Defensive TactiClS8 Recommendations 33 to 43. These recommendations permit 

defensive and auctioneering tactics to proceed substantially unimpeded by federal law. 

This would be fine if bidders' tactics also were unimpeded, as we argued in Part ill. But 

18. See Sanford Grossman, The Informational Role of Warranties and Private 
Disclosure of Product Quality, 24 J. Law & Bcon. 461 098i'). - --
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bidders' tactics are substantially regulated, their best strategies foreclosed. Unless 

targets are to have the dominant hand, there is need of regulation here too as a second-

best solu tion. 

Given the Advisory Committee's determination to regulate bids at almost every 

turn, we would ban defensive tactics outright. This is the rule in the United Kingdom, 

and it is the recommendation of every economically-sophisticated commentator.19 De-

fenses reduce the profits to be made from tender offers, and so they lead to fewer. The 

stock price of prospective targets must fall farther than currently before it becomes 

wothwhile to make a bid. Because successful offers are beneficial to investors and 

society alike, successful defenses are detrimental. The investors lose the premiums they 

were offered (see the details in the Appendix), and society loses the gains from the 

monitoring of managers and the more productive use of resources. 

Whether the rules should interdict bidders' efforts to run auctions for their firms 

is a much harder question, on which there is fair ground for differences of opinion.20 The 

data summarized in the Appendix show that auctions are associated with small gains to 

the targets' shareholders. At the same time, the higher price of acquisitions - and the 

fact that first bidders experience many costs in addition to those borne by subsequent 

bidders - mean that auctions reduce the number and effectiveness of such offers. From 

19. Lucian Bebchuk, The Case for Facilitating Competing Tender Offers, 95 Harv. 
L. Rev. 1028 (1982); Ronald J. Gilson, A Structural Approach to Corporations: The Case 
Against Defensive Tactics In Tender Offers, 33 Stan. L. Rev. 819 (1981); David P. Barron, 
Tender Offers and Management Resistance, forthcoming in J. Finance (1983). Both of us 
have taken the same position, but we will leave to the reader the question whether we 
are economically sophisticated. Frank H. Easterbrook & Daniel R. Fischel, The Proper 
Role of a Target's Management in Responding to !!. Tender Offer, 94 Harv. L. Rev. 1161 
(l98lJ;Gregg A. Jarrell, The Wealth Effects of Litigation ~ Targets: Do Interests Di­
verge in!!. Merge?, forthcoming. 

20. Compare Easterbrook & Fischel, Auctions and Sunk Costs, supra note 5 (auc­
tions are not beneficia!), with Baron, supra note 19 (not possible to determine) and Jar­
rell, ~ note 19 (defensive litigation often increases price but discourages future 
offers), and with Bebchuk, supra note 19 (auctions are beneficia!), and Gilson, seekin~ 
Competitive Bids Versus Pure Passivity in Tender Offers, 35 Stan. L. Rev. 51 0982 
(same, although on different arguments). 
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an ex ante perspective, even auctions thus may be deleterious. They make it impossible 

for first bidders to capture the fruits of their labors: valuable information about the 

market. If it pays to be a second bidder rather than a first bidder, the number of tender 

offers decreases. Again, Assistant Attorney General Baxter has made the point well: 

Regulations that decrease the incentives to search out and develop 
potential acquisitions or alternatively that force those acquisitions to be 
consummated through a mechanism that is less efficient than a tender 
offer impede the efficient deployment of assets in our economy. Moreover, 
such regulations at the extreme can be inimical to the very goals they.seek 
to further. If we view the market for corporate control statically and take 
the information about the tender offer as a given that is unaffected by 
regulation, it very well might be desirable to implement regulations that 
facilitate an auction among competing bidders for a target's assets. In that 
way, the shareholders of the target likely can receive the highest possible 
price for their stock. However, if regulations ultimately decrease the total 
number of offers so that some shareholders receive no offer at all, it is 
unclear whether such regulations can be considered "fair," in any sense of 
the word. 

It becomes even more difficult to say that such regulations are 
beneficial when one realizes that at the time regulations are promulgated 
it may be impossible to foretell which shareholders will be the beneficiaries 
of the regulations and which will suffer. A priori, one may be just as likely 
to be holding shares of a bidder as to be holding shares of a target. If they 
had no effect on the number of acquisitions or on the efficiency with which 
those acquisitions are made, regulations designed to increase the benefits 
to target shareholders (at the expense of bidder shareholders) would have 
zero net effect on the welfare of shareholders as a group - the increase in 
the value of targets would be offset by the decrease of the value of bid­
ders. However, because such regulations probably do increase the cost of 
takeovers, reduce the benefits to bidders, and so decrease the overall level 
of acquisitions, the ex ante net effect of the regulation on shareholders in 
general will be negative. I doubt that many shareholders would find such a 
result to be in any sense "fair." 

This Department of Justice's position should have been the Advisory Committee's as 

well. Instead, the Advisory Committee has simply ignored the effects of defenses and 

auctions on the behavior of bidders and the welfare of bidders' (and bystanders') invest-

ors. The Advisory Committee does say (Report at 13) that auctions are presumptively 

beneficial in competitive markets, but this presumption applies only when bidders also 

may elect competitive strategies. Surely there would be no presumption of economic 

benefit if every time a firm found natural gas it had to announce a public auction and 

seek to acquire the gas-bearing lands on an equal basis with firms that had done no 

exploration. Yet that is the situation in many tender offer auctions. 
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The Advisory Committee does recognize (e.g'7 Report at 33-34) that given the 

regulation of bids there is some need for regulation of defenses. Yet the recommenda­

tions on this subject seek to restrict provisions in articles and bylaws7 the very form of 

competition we see as beneficial to investors 7 while allowing without hindrance most 

forms of defensive strategy that managers elect at the last minute. This approach is 

almost the reverse of the one we believe would help investors. 

The responses most in need of control are PAC-MAN attacks and lock-up (and 

crown jewel) options. These are the source of the greatest costs and risks to initial 

bidders. Firms may be able to protect themselves against the PAC-MAN defense.2l Lock­

up options, though, are harder to address, and they not only repel offers but also may 

enable second-highest bidders to win auctions. The argument that the lock-up may be 

legitimate because it's "frequently ••• necessary to induce the second bidder into a 

takeover contest" (Report at 4~), that is, to cover the second bidder's costs, neglects the 

fact that if a tender offer is so costly and risky for a bidder favored by the managers, it 

must be even more costly for a first bidder. Any argument about the utility of lock-up 

options suggests strongly the need to preserve rather than undermine the incentives of 

first bidders, for if there are no first bidders there are no auctions. 

"Golden parachutes," on the other hand, may well be beneficial to shareholders. 

Although large golden parachutes may raise the costs of and hence deter acquisitions, 

21. The PAC-MAN defense depends on disparities in state law, and articles of 
incorporatiori~ concerning the time necessary to oust the directors of a firm. In the 
recent Bendix / Martin Marietta contest, for example 7 Bendix was incorporated in Dela­
ware, which permits a majority of the shares to change the board instantaneously by 
signing a certificate, unless the articles provide otherwise. 8 Del. Code § 228(a). Martin 
Marietta was incorporated in Maryland, which requires 30 days' notice of a meeting to 
change the board. Thus Bendix, which made the first bid, could have been stalled during 
this 30 days, while Martin Marietta, which made the second (PAC-MAN) bid could have 
acted immediately. Any future bidder could eliminate the risk of the PAC-MAN bid by 
amending its articles to make the time necessary to convene a meeting of its board (for 
the purpose of changing directors) the same length as the time necessary to convene the 
board of any firm holding a majority of its shares. Then the first firm to obtain a major­
ity of the shares wins. 
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small guaranteed payments to managers probably are beneficial. They align the interests 

of managers with those of shareholders, who want to obtain the premium available from 

the tender offer. Perhaps such guarantees are "unseemly," but they grease the skids of 

offers by decreasing the role managerial self-protection plays in defending. It is thus 

encouraging that the Advisory Committee recognizes their value (Recommendation 38). 

The recommendation distinguishes between parachutes approved before an offer com­

mences and last-minute additions. Firms that seek to facilitate offers in this way thus 

can employ change-of-control compensation if they want, a position in general agree­

ment with our analysis in Part m. 

Recommendations 34-37 also have something in common with Part m. We agree 

with the principle underlying these recommendations: There are dangers in allowing 

managers to change the articles of incorporation and bylaws by inserting anti-takeover 

provisos. We would deal with this, though, in the manner described in Part m. 

First, we would permit any provisions of the articles and bylaws in effect when a 

firm issues new stock to remain in effect indefinitly. The people who buy the stock get 

exactly what they pay for. Nonvoting stock can be used as an anti-takeover device, but 

if Ford Motor Co. goes public with nonvoting or diluted-voting stock, in order to maintain 

the Ford family's control, there is no reason to subject this decision to subsequent scru­

tiny. Indeed, the implication of Recommendations 35 and 36(c) - that these shares are 

entitled to vote in three years on the question whether they should be given full votes -

amounts to offering these investors something for nothing. The only way to secure the 

right of firms to· offer, and investors to buy, securities with anti-takeover provisos at­

tached is to enforce them rigorously, with no later votes. 

Second, for articles and bylaws that are changed in the anti-takeover direction 

after issuance of stock, we would require binding votes, not just advisory ones. We also 

are inclined to delay the effectiveness of anti-takeover amendments for one year after 

their first approval, so that if these amendments indeed are designed to protect mana-
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gers at the expense of shareholders, the disaffected shareholders can wage a proxy fight 

or arrange a tender offer before the rules take effect. 

Advisory votes, on the other hand, promise to be costly and complicated, yet 

without concrete benefits. If bidders are hobbled in selecting strategies, we need to 

restrict defensive tactics for real. Many advisory votes would meet the same fate as the 

recommendations of this Advisory Committee: They won't be adopted. If we shared the 

Advisory Committee's belief that managers would follow the advice, we would be more 

favorably inclined, but there is a further problem. Because the votes would be advisory 

only, it would not be worth the while of investors to study the issues and rally their 

fellow investors to vote. Opinion polls are far less effective than real elections in elicit­

ing the true position of the electorate. One can't be sure in advance whether the votes 

would be effective, but the fact that advisory votes are not now used in corporate law is 

a strong hint that the do not have benefits worth the costs. 

Third, we think that Recommendations 34-37 appropriately can be viewed as en­

dorsement of using federal law, if necessary, to enforce any pro- or anti-takeover provi­

sions in the articles and bylaws, thus ensuring that shareholders obtain the protections 

for which they paid (or perhaps bargained) when they bought stock. 

V 

Our position is simple: "fairness" in investment means not equal access to premi­

ums case by case but actuarial equality. Investors obtain the greatest gains when mana­

gers are free to create the most value for their firms, not when gains are spread around 

"equally" ex post. Shareholders are best off when these gains are large and frequent. 

Then they can either sell their shares, realizing the gain, and buy more diversified port­

folios, or accept risk in any amount in pursuit of larger gains. The marketplace produces 

opportunities for both risk-preferring and risk-averse investors, so that ultimately the 

ability to diversify does not matter very much. What is important is that opportunities 

for gain-creation not be hindered by rules for gain-sharing. 
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The implication of this approach is that federal regulation of tender offers is 

harmful and unnecessary. Harmful because efforts to coerce the sharing of gains simply 

ensure that there will be less to share. Unnecessary because investors who want to 

arrange gain-sharing can do so on their own, by selecting low-risk instruments. Regula­

tion thus harms society as a whole by reducing productivity. 

The source of the harm is that tender offers, like other corporate control trans­

actions, must be profitable to the active parties who generate the information and take 

the risks necessary to make things happen. At the margin, efforts to share gains will 

reduce the returns to corporate control changes, so there will be fewer. Moreover, 

regulations that enable passive investors and other potential bidders to take free rides on 

the work of the first bidders also reduce the gains from monitoring and corporate control 

changes. 

There is harm, too, in any regulation that does not recognize that what is benefi­

cial given an offer is not apt to be beneficial when viewed as prospective regulation. 

There is a conflict between what is good for shareholders ex post and what they desire ex 

ante. Competition among firms to offer good articles and bylaws, and competition 

among shareholders to choose investment portfoilios, is ex ante rivalry almost certain to 

be beneficial. Nothing of the sort can be said about regulations just designed to increase 

the price, or divide the gains, ex post. 

Indeed, in a world of "easy" takeovers, the price of all firms will rise. The best 

defense against tender offers is to keep the price up, which managers will try to do. 

When the price falls below what could be achieved by other managers, there will be a 

takeover without the delay that now occurs. Today the price must fall by quite a bit. 

The average premium of 50% or more illustrates how far a price must be depressed, 

relative to the bidder's valuation, to make an offer worthwhile. When premiums fire 

smaller, offers are easier and the no-offer price is higher. That is how all shareholders, 

and all of society, gain; that is what we all lose when offers are inhibited. 
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At all events, if there is to be regulation of tender. offers, the~e must be a careful 

cost-benefit assessment. The Advisory Committee carried out no such thing. The Com­

mittee did not attempt to measure either costs or benefits, and it has ignored alto~ether 

the costs of its regulations for the shareholders of bidding firms and society at large. 

The recommendations it does make, discussed in Part IV, are worse than useless because 

they discourage many kinds of mechanisms for control of agency costs - bloc assembly 

and proxy contests as well as tender offers - without producing offsetting gains •. 

The best of all worlds is the termination of federal regulation (except what is 

necessary to preserve a national market and enforce the contents of corporate articles 

and bylaws). The second best is the return to the original provisions of the Williams Act, 

plus the interdiction of defensive tactics as a partial offset to the int~rference .with 

bidders' tactics. The third best is the shelving of this Advisory Committee's report 

without further ado. Any other option is not worth considering. 
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APPENDIX: THE ECONOMIC EVIDENCE ABOUT TENDER OFFERS 

We organize this appendix as follows: Part I provides an introduction to the econ­

omic methodology used to evaluate corporate control transactions. Part II digests the 

findings of the tests using this methodology. It also discusses challenges to the findings. 

Part ill then explores some of the implications of the findings. 

Ie INTRODUCTION 

The work we summarize below draws on movements in the price of stock. A large 

data base compiled by the Center for Research in Security Prices at the University of 

Chicago contains daily price movements for every stock traded on the New York and 

American Stock Exchanges for the last 20 years. This makes it possible to do two things: 

learn how much a given stock's price changed, and learn how much other stocks of a 

similar degree of risk changed at the same time. By subtracting the latter from the 

former, one can deduce the price movements net of market movements, that is, the 

changes that are attributable to facts peculiar to the firm being studied rather than 

attributable to the economy, the market as a whole, or even the industry in which the 

firm competes. See G. William Schwert, Using Financial Data to Measure Effects of 

Regulation, 24 J. Law & Econ. 121 (1981), for a description and critique of the methodol­

ogy. 

Retums. In studying a given transaction, the researcher focuses on the extent to 

which the change in the price of a stock is attributable to firm-specific events, rather 

than economy- or market-specific events. The firm-specific price movements, called 

"residuals" or "returns" in the scholarly literature, automatically account for the ordinary 

rate of return on investment, any general social changes in that return, and similar 

matters. Thus it is possible to say with great confidence that if a firm has a positive 

residual over some period of time, something good has happened (at least as shareholders 

see things) in the interim. If the market (or the industry) is rising, a firm with a positive 

return has risen faster. If the market is falling, a firm with a positive return has fallen 

less than comparable stocks. Because use of residuals entails comparative judgments -

which are, after all, what investors really care about - the analysis can be much more 

informative than one focusing on unadjusted or even "discounted" prices. 

Assumptions. The studies we summarize here all examine the movements in 

residuals at and around the time of critical control events, such as the announcement of 

tender offers, announcement (and adoption) of shark repellant amendments, going pri-
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vate, and so on. Thus there is an important assumption underlying the findings. They 

assume that markets react guickly to any new information about the stock, and also that 

the reaction is "unbiased" - meaning that if sometimes the reaction proves to be too 

great in light of subsequent events, other times it proves to be too little, so that when we 

look at large numbers of reactions to similar events we can see a fairly accurate picture 

of the real gains or losses incurred in the transaction. 

The price reaction to anyone event may be slow, or the new price may be mis­

taken in light of subsequent events. These possibilities are troublesome in evaluating 

isolated cases, but they are not obstacles to evaluating large numbers of cases, where the 

differences average out. The available data overwhelmingly show that prices change 

quickly and without bias. Professional traders cannot afford to delay in taking advantage 

of new information (hence the quick movement) and are generally astute about the 

meaning of new information (hence the unbiased movement). James H. Lorie & Mary T. 

Hamilton, The Stock Market: Theories and Evidence (1973); Richard A. Brealey, An 

Introduction to Risk and Return from Common Stocks (2d ed. 1983). ----
Efficiency. It is sometimes said that studies of residuals also assume that the 

market is "efficient" in the sense that prices correctly reflect all of the available infor­

mation, and this is a controversial assumption. Everyone knows of many occasions on 

which prices of stocks turned out to be quite unjustified in light of later events. Some­

times the price does reflect the probabilities of these events, so that big price changes 

reflect new information about the probabilities rather than earlier "mistakes." But the 

important point is that market efficiency is not an assumption of this work. It assumes 

only that the degree of efficiency does not change dramatically over short spans of time. 

Conoco's acquisition by DuPont illustrates the point. Mobil and DuPont both said 

in bidding for Conoco that Conoco's reserves of oil were undervalued in the market, so 

that the shares were trading for less than the real value of the reserves. Whether this is 

true does not affect the reliability of the results of the methodology, so long as investors 

that undervalue the reserves in the hands of Conoco also undervalue them in the hands of 

DuPont. If investors make the same error consistently, and the acquisition does not 

create some real gains, any premium paid for Conoco will be exactly offset by a reduc­

tion in the value of DuPont's stock. To the extent we see a different pattern we can 

infer that there was good news somewhere in the process. (In Conoco-DuPont, the share­

holders of Conoco received a premium of about $3.2 billion, while the residual for 

DuPont reflected a capital loss of roughly $800 million. Shareholders evidently did not 

have the same perception of the value of Conoco's assets after the deal as they did 
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before. Prices reflect a real gain of about $2.4 billion, which inured to the benefit of 

Conoco's shareholders and thus to the economy as a whole.) 

Similarly, even if the price changes at the time of a tender offer can be said to be 

"too much" in light of real values, these are still prices that can be realized by the share­

holders. They may cash out anytime they want. So long as price rises are not followed 

by price declines, we do not need to know that "the price is right" in order to conclude 

that shareholders have gained from the deal. At all events, there are no big changes in 

market efficiency over time. Indeed, there are not even predictable changes in the price 

of particular stocks. If there were such changes, professional traders could take advan­

tage of them. It turns out, however, that pros cannot beat the market, which suggests 

strongly that prices at any given time reflect the available information without bias. See 

John G. Cragg & Burton G. Malkiel, Expectations and the Structure of Share Prices 

(1982). 

Aggregation. In order to reduce, to the extent possible, any consequences of 

sluggish price responses, erroneous initial judgments, and similar problems, the stUdies 

we discuss below all employ portfolios of similarly situated firms. The mistakes and 

conundrums of case-by-case studies do not degrade the results of these pooled studies. 

Moreover, the stUdies all evaluate the residuals for some time (usually 20 days) before 

and after the events in question, so that any leakage of information to the market before 

hand, or price corrections afterward, will be caught. 

Sources of Data. The data we describe here come from dozens of scholarly stud­

ies performed in the last decade using the best available methodology. We cannot begin 

to cite them all. Michael C. Jensen & Richard S. Ruback, The Market for Corporate 

Control: The Scientific Evidence, forthcoming in 11 J. Financial Economics (1983), 

performs this task, collecting the studies, assessing their strengths and weaknesses, 

providing summary tables. Much of what follows digests this work still further. 

u. EMPIRICAL STUDms OF TENDER OFFERS 

A. Returns to Targets 

Average Gains. When offers are announced, all shares of targets appreciate 

approximately 30% relative to the immediately prior price. These positive returns 

simply measure the size of tender offer premiums: the larger the premium, the larger the 

return. The returns at the time of the offer are not as large as the premiums offered, 

though, because (a) the bidder may not seek all of the stock, and (b) traders anticipate 
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some risk that the offer will not be successful, and hence they do not bid up the market 

price to the offer price. 

For successful offers, the bidders pay a premium averaging 50% for the shares 

they acquire. But the remaining unacquired shares do not return to the pre-offer price. 

They continue to trade at approximately a 30% premium relative to the pre-offer price. 

This premium reflects investors' belief that either (a) the acquiring firm will effect a 

merger at a premium, or (b) the value of the acquired firm is greater, for whatever 

reason, under the new control than the old. 

AUllrctiOOS md D~fSMe. There is a difference in the size of the premium according 

to the degree of rivalry among bidders. Single-bidder offers do not produce premiums as 

high as multiple-bidder (auction) contests. The auction contests bring targets' share­

holders about 4% more on average.* There are gains of about 17% when the auction 

succeeds in selling the firm, but losses when the auction ends with all bids withdrawn. 

Note that this does not show the effect of the threat of auctions in future cases. 

The prospect of an auction may affect prospective bidders' decisions to initiate a take­

over contest, and if the prospect of auctions discourages initial bids the wealth of the 

investors in would-be targets could decrease. The existence of the price increase in 

auction cases also may reflect bidders' strategies. Those who anticipate contests may 

make lower bids initially in order to have room for increase; similarly, those who make 

high bids initially may forestall auctions. 

Targets that litigate in response to a hostile tender offer, but that are eventually 

acquired, account for nearly all of the multiple-bidder contests. Litigation apparently 

adds time and bargaining chips to the Williams Act delay, thus producing auctions. But 

. the auction strategy also produces disparate results. When the auction ends in an acqui­

sition, these litigating targets gain relative to the initial bid. Targets that defeat all 

offers (about a fourth of the litigating targets) lose the entire premium. 

UllllStJlooessft'Ullll13i«lls. When a tender offer is unsuccessful, the initially large returns 

that accompany the announcements are dissipated. The dissipation does not come all at 

once, for traders anticipate that defeat is sometimes just a waystation in an extended 

auction. Targets that receive other offers within two years retain some, but not all, of 

* The data on auctions and litigation reported here can be found in Gregg A. 
Jarrell, The Wealth Effects of Litigation ~ Targets: Do Interests Diverge in! Merge?, 
draft of January 28, 1983. 
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the initial gains. The retention rate appears to be about two-thirds. Targets that do not 

receive such offers (i.e., targets that demonstrate a willingness and ability to remain 

independent) lose the entire gains. Investors in both categories of target (the later­

acquired and the never-acquired) do worse than investors in targets acquired on the 

initial bid (single or auction). 

B. Returns to Bidders 

Average Gains. Investors in bidders, like investors in targets, gain from tender 

offers. Bidders earn much lower percentage returns than do targets, however. While 

targets' shares appreciate some 30% at the time offers are announced, bidders' shares 

app~eciate only about 4%. 

The fact that bidders gain, on average, shows that the tender offer business is not 

just. a transfer of funds from one set of pockets to another. It is not just managerial self­

aggrandizement. It is not paper-shuffling. Real values are being created. If they were' 

not, targets' gains would be offest by identical lo!;.')es or greater for bidders' investors. 

We do not see this. Tender offers thus must be beneficial for bidders, targets, and soci­

etyalike. 

Exp~tjO"s. The difference in the size of the gains is initially surprising, ho'Y­

ever, because both bidders and targets are essential ingredients of the gains. There are 

several possible explanations. Two stand out. 

One is that there is sub!;tantial competition to be a bidder. If many different 

firms ar~ able to do whatever produces the gains in an acquisition, they would compete 

(in searching for tRl'gets~ learning whA.t to do with t.hem, and offering higher bids) until 

the returns were driven down. The lion's share of the gains would end up with investors 

in targets. 

The other is that bidders are much larger than targets. Many bidders are di"ersi­

fied firms, and a given acquisition is not a large part of the bidder's operation. We would 

expect a smaller percentage change than when the bid affects the whole business (as it 

does for the targets). One must use a statistical "magnifying glass", effectively 

converting bidders and acquirers into "same-size" firms. This has been done by one of us, 

and it shows SUbstantial gains to bidders.· Moreover, if the stock market returns are 

converted into dollar amounts, the data show that on average the bidders receive one­

third of the total gains from takeovers. 

* Gregg A. Jarrell, Do ACqllirers Benefit from Corporate ACquisitions?, Center 
for the Study of the Economy and the State working paper, March 1983. 
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Some Biddelffl Lose. "On average" is especially important in dealin~ with gains to 

bidders. Targets' investors always receive gains from successful tender offers. Bidders' 

investors do not always receive gains. By some accounts, bidders' investors lose in ap­

proximately one-third of all offers. The large stock me.rket losses that DuPont and U.8. 

Steel incurred at the time of their recent acquisitions of Conoco and Marathon are 

illustrative. But they are also in the minority. These los.~es are outweighed by gains to 

other bidders (thus the 4% gain on average) and by gains to targets' shareholders (as the 

DuPont-Conoco example in Part I showed). 

Acquisition Programs. There is also evidence that diversified firms gain when 

they announce, or the market infers, that they pla.n to undertake a program of acquisi­

tions. These gains appear to be about 10% of the value of the acquiring firms, Ilnd they 

are realized without regard to the outcome of a particular bid. The existence of these 

gains may show thA.t the market views acquisitions as beneficial and capitalizes the gains 

b<?fore a particular bid. This may be why gains are small (or even negative) when a 

particular bid is announced: the proposed acquisition was no better than (or worse than) 

what had been expected. Th~ small or even negative size of returns to bidders thus may 

show only that the gains are sma.ll (negative) relative to expectations, even though they 

are positive in absolute terms. 

C. Sources of Gains 

The dA.ta we have summarized show that the acquiring and acquired firms, taken 

as a unit, have a market value 6% to 10.5% higher after (Rod because of) the .acquisition 

than before. The data do not, however, esta.blish the source or sources of the gains, and 

there is no scholarly consensus on that subject. Bafflement is the best description of 

current views. 

The gains may derive from improved management of the target, froom improved 

use of information, from "synergy", from tax advantages, or from other sources. None of 

these can be ruled out. The data permit us, however, to rule out two sources of gain that 

have sometimes been advanced. 

Undervalued T,n'gets. The first of these is that targets are just "undervalued" by 

the market - perhaps bt=!cause they have lucrative projects that have not been announc­

ed, or perhaps because they have assets the value of which is not appreciated (Marathon's 

oil reserves), or perhaps because the market does not recognize the value of long-term 

projects on the way to fruition. On this view, the bidder is just trying to take p.dvantage 

of the fact that the future price will be higher than the current one when the market 
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wises up. The acquisition creates no real gains; it just pays part of the future apprecia­

tion as a premium and appropriates the rest for the bidder's investors. This explanation 

of the gains implies that if an offer is defeated by the target, the target's investors will 

get all or most of the impending appreciation. But the data we have discussed above 

establish that if the offer is defeated, and there is no acquisition within two years, there 

is no appreciation at all (relative to the market). Thus bidders' taking advantage of 

future appreciation is not the source of gain. Similarly, the data show that when a non- . 

control bloc is acquired, the gains are not nearly as large as when a control bloc is as­

sembled. This suggests that the benefits come from the change of control, not from 

bidders' acquiring inside information or just beating the market to a conclusion it would 

reach anyway. 

Monopoly power is the second suggested source of gains. It was suggested, for 

example, in connection with Mobil's bids for Marathon and Conoco, and LTV's bid for 

Grumman. This may well be the explanation for some acquisitions (although it seems 

likely that the monopoly mergers will be consensual rather than hostile, for ~either party 

gains by drawing extra attention to the dea!). Monopoly does not appear to be the source 

of gain on avarage, however. DuPont and u.s. Steel paid huge premiums for Marathon 

and Conoco without any colorable monopoly advantage, and there are tens of similar 

cases. 

The stock price data also offer tests of the monopoly hypothesis. One approach is 

to examine gains in horizontal versus conglomerate acquisitions. The monopoly explana­

tion implies higher gains in the horizontal acquisitions, but this does not happer:t. Another 

approach: If an acquisition leads to monopoly prices, than other sellers in the market 

should experience gains - they can sell their goods at the higher prices set by the mon­

opolists. Three recent studies search for such gains by rivals in cases that pose the 

greatest risk of monopoly, the ones investigated by the FTC or Antitrust Division. They 

generally find rivals' stock returns unaffected or negative, thus undermining (but not 

conclusively disproving) a monopoly explanation even in these questionable cases. 

D. The Economic Effects of Regulation 

The Williams Act and the many state anti-takeover statutes provide a basis for 

assessing some of the consequences of regulation. The data support the following con­

clusions: 

1. The frequency of defensive and preemptive litigation rises as the time needed to 
obtain control rises. 
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2. The frequency of auctions rises, again dramatically, with the length of delay. 

3. The more extensive the regulation (i.e., the longer the waiting periods; the more 
regulatory hurdles, such as illegality of short tenders, lining up warehousers, 
and making advance purchases of shares via creeping tender offers or bloc 
purchases; and the greater the uncertainty), the higher the average positive 
return for targets. The mean return to targets has doubled since the Wil­
liams Act was passed and is higher still in states with additional regulation. 

4. The more extensive the regulation, the lower the average positive return for 
bidders. The mean return to acquirers has halved since the Williams Act was 
passed. 

5. The more extensive the regulation, the fewer bids are made, taking account of 
the other economic factors that call forth bids. 

6. The more extensive the regulation, the lower the price of prospective bidders 
falls. Firms engaged in acquisition programs had negative returns of about 
6% when the Williams Act was enacted and experienced further negative 
returns when additional regulations were added. 

These facts taken singly may be coincidental. One· cannot confidently attribute 

them to regulation. But taken together they suggest that regulation has had substantial 

effects in altering the distribution of gains and losses from offers, in permitting defen­

sive or auctioneering tactics (which help same targets and hurt others), and decreasing 

the number of offers. Targets and bidders affected by state laws, which provide the 

greatest arsenal of devices, show all of these effects to the greatest degree, suggesting 

direct causation. 

There is substantial difficulty in evaluating these changes in premiums. The 

market method we have been using says volumes about returns (percentage changes in 

price) but very little about absolute prices. We cannot be certain from this data whether 

regulation helps, hurts, or is indifferent to investors. 

One possibility is that regulation raises the returns without offsetting loss. The 

data appear to suggest losses, but it is difficult to estimate the size of loss • 

.. Another possibility, more congruent with the data but not compelled, is that 

regulation transfers benefits from investors in bidders to investors in targets. It is 

conceivable that the transfer is accomplished without reducing the number of offers, but 

data seem to support the contrary view that as the price of anything, including the price 

of tender offer acquisitions, rises, less is purchased. 

E. Challenges to the Data and its. Meaning. The data and inferences we have 

presented here have not escaped challenge within and without the Advisory Committee. 

We deal briefly with same of these challenges. It is important to understand at the 
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outset, though, that the methods and results we have used are not controversial within 

the economics profession. There is no debate about this subject in the way monetarists, 

Keynesians, and supply-siders debate employment and inflation. The method i~ almost 

universally accepted as valid, subject only to questions about the sources of data and the 

exact structure of the equations. 

There is, for example, a debate about whether the "arbitrage pricing model" offers 

slightly better estimates than the model used in the studies we described. There is 

debate about the strength of the inferences, and there is debate about the comprehen­

siveness of the samples of events on which the conclusions are ,based. These differences, 

even taken together, affect only the magnitude rather than the existence or direction of 

the effects described. Thus, for present purposes, there is no (significant) debate within 

the economics pr')fession; there is only attack from without. We briefly address some of 

these challenges. 

1. Profits versus Prices. The data we use are based on stock market movements 

at the time of the events, not accounting numbers, "real" profits, or prices later on. 

Thus, it may be said, they do not show either socia' gains or "reliable" gains to invest­

ors. As it turns out, accounting profit studies also do not measure real social gains, see 

Franklin M. Fisher & John J. McGowan, On the Misuse of Accounting Rates of Return to 

Infer Monopoly Profits, 73 Am. Econ. Rev. 82 (1983); S.J. Liebowitz, What Do Census 

Price-Cost Margins Measure?, 25 J. Law & Econ. 231 (1982), but this is not terribly 

important here. For investors, what matters is that they can cash out immediately at a 

gain and invest elsewhere if they want. For society, what matters is that the higher 

prices accompanying acquisitions reflect estimates of future gains. Prices are reason­

ably good proxies for these gains, at least when large numbers of firms are involved, 

because stock prices are based on estimates of future real profits and dividends. Higher 

equity prices also attract new capital into the market and increase the rate of savings. 

(For what it is worth, the available evidence on the profitability of tender offers suggests 

that there is no unusual profit or loss from them. In other words, an investment of $X in 

a target appears to be about as profitable for a bidder as an investment of $X in other 

assets, such as new plants. This is what one would expect to see if managers of bidders 

are behaving rationally.) 

2. Unusual Events. The studies of tender offers treat gains and losses to investors 

as averages, while individual cases may diverge from the pattern. This is true, but the 

implication is obscure. Society gains from inventions and the construction of new plants, 

even though many inventions and new plants are wastes. We do not have complex rules 
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to regulate or stymie the construction of new factories on the ground that managers 

might be mistaken in their conclusions that their plans will prove beneficial and that 

investors in these firms then will lose. To regulate new investment decisions would 

discourage new plants to everyone's detriment. Such regulation also is unnecessary, for 

managers who make bad business decisions are penalized automatically by lower profits, 

lower salaries, and less job security. 

3. imperfect and lUm(2omplete 18WJidence. The studies we have described inevitably 

have flaws. Some are based on incomplete samples of tender offers. Others may be 

affected by the quirks of particular offers. Thus one cannot say the data are "conclu­

sive." Yet this is an unrealistic demand for economic data. Suppose the SEC were to 

study business decisions about whether to engage in searching for new ways to grow corn, 

or about introducing new products, or building new plants. The evidence about the profi­

tability of these highly-beneficial things is much less powerful than the evidence about 

tender offers. To believe, as some apparently do, that society does not lose much in 

discouraging tender offers because the data do not conclusively prove their b.enefits, is to 

believe that society also would not lose if Congress systematically set about to discour­

age new ideas, new products, and new plants. 

4. Jrnefficient Markets. Many people just can't believe that stock markets are 

efficient, and they reject all studies and inferences that in their view are based on as­

sumptions conceming efficiency. A good example of this is Louis Lowenstein, Pruning 

Deadwood in Hostile Takeovers: A Proposal for Legislation, 83 Colum. L. Rev. 249 

(1983). He argues on the basis of armchair empiricism that many targets are "well 

managed", so tender offers are unlikely to be value increasing, and that markets cannot 

be efficient because stock prices jump around "too much" in relation to "intrinsic values" 

for the market to be pricing them well. 

As it turns out, the approach we have used here does not depend on the efficiency 

of markets. Evaluation of the gains and losses from offers depends only on the assumpt­

ion that the degree of efficiency does not change rapidly. See pages 39-40, supra. It is 

undoubtedly true that a few people can beat the market by astute observation and action, 

but this does not undermine any of the assumptions we have used. 

We are reluctant to stop with this observation, however. One sometimes gets the 

impression from reading this dreary literature, almost all produced by lawyers, that these 

writers do not believe anything at odds with their immediate impressions. As it turns 

out, though, the history of science has been marked by the substitution of counterintui­

tive theories for common observation, by the consideration of indirect effects as well as 
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immediate consequences. The mercantilists believed that restricting trade was a method 

of getting an advantage over one's trading partners, because they did not see the recipro­

cal but longer range benefits of free trade. Supporters of the Smoot-Hawley tariff saw it 

as a great way to raise revenue and protect jobs, neglecting the longer run effects (in­

cluding the Great Depression). 

"Common observation and common sense" have misled the world's greatest think­

ers. Aristotle, Ptolomy, and much of mankind thought that the world is flat and that the 

Sun revolves around the earth, because that is what "common observation and common 

sense" tell us. People believed that matter is solid (they didn't see any atoms), that time 

is a constant (it's hard to see how time could be relativistic), that animals inherit the 

acquired characteristics of their parents, and that a pervading "ether" transmits light and 

gravity. For hundreds of years armchair, "common-sense" assessments of markets have 

impeded economic thought in the same way other "common-sense" assessments impeded 

astronomy, chemistry, physics, and biology. 

The practitioner of armchair empiricism has no reliable way to test his intui­

tions. He cannot distinguish the current view that attraction at a distance is a function 

of the exchange of gravitons and the relativistic warping of space from the forgotten 

view that the heat of combustion is caused by the emission of phlogiston. The assertions 

are logically indistinguishable, the methods of verifying them outside our common 

senses. The scientists who unscrambled these problems wrote in a way incomprehensible 

to lawyers, but that did not make the scientists wrong. 

We test a scientific theory by its internal logic and its ability to explain and 

organize data, not by its appeal to the intuitions of casual observers. The proposition 

that capital markets are efficient follows logically from a few assumptions, such as the 

self-interested behavior of traders. It is internally consistent. It also explains the data 

better than any alternative now available. There is an enormous body of evidence 

strongly supporting the efficiency of our capital markets (e.g., Brealey, supra; Lorie & 

Hamilton, supra; Cragg & Malkiel, supra). The lawyers who write in opposition do not 

bother with internal coherence (they usually assume both that many people act irration­

ally and that the rational few cannot take advantage of this to reap profits and affect 

prices). They do not sully their hands with data. For example, the argument favored by 

Lowenstein is that tender bidders just identify "mispriced" securities and so perform only 

an arbitrage, rather than a value-increasing, function (83 Colum. L. Rev. at 254). If that 

is true, then targets that defeat offers should show gains anyway as the market learns its 

lesson, and bidders should show losses that roughly offset targets' gains. Neither predic­

tion is borne out.* See pages 43-44, supra. 
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True~ no market is perfectly efficient. Information is costly~ its value cannot be 

fully appropriated~ and the actors' rationality is bounded. No one believes in frictionless 

markets~ and the data do not support perfect efficiency. On the other hand~ no market is 

more efficient that our financial markets, which are competitive to a degree that puts 

the wheat market to shame. Analysis based on the implications of rationally self­

interested action~ by the thousands of traders and firms that make up our atomistic 

capital markets~ is by far the most promising way to understand what we can see. 

Competing approaches based on ad hoc assumptions and the belief that irrational conduct 

is persistent and unpunished explain nothing. 

5. Ero 'lru~~ GiLm from ]De1t.ttillig Offeli'$? There is one study contending that 

targets' shareholders gain if offers are defeated. If this is true~ it is a serious challenge 

to~ perhaps a disproof of~ the methods and data summarized above. Kidder~ Peabody & 

Co. (KP) collected a sample of 38 defeated hostile tender offers between 1974 and early 

1982 in which the target remained independent for at least one year. KP then deter­

mined the current price of the target's stock and the highest price of the stock at any 

time after the defeat of the offer. (In seven cases this price reflects a subsequent acqui­

sition.) Finally~ KP "adjusted" these current and highest prices by deflating them accord­

ing to the Consumer Price Index changes for the intervals in question. It determined that 

65% of the current adjusted prices~ and 97% of the highest adjusted prices~ exceed the 

highest (defeated) offer price. Some infer from this that resistance to tender offers is 

beneficial to targets' shareholders. 

We have checked the data and the adjustments made by KP and found them to be 

accurate. Nonetheless~ these data do not support an inference contrary to the financial 

stUdies we have discussed~ for a simple reason: KP asked and answered the wrong ques­

tion. 

I) The arguments about whether targets are well managed~ or whether prices 
move. too much~ are views that only the beholders can appreciate~ and each will react 
differently. Firms are "well managed"~ for example~ only in relation to some alternative~ 
and the observation that Firm X is "highly profitable" may just obscure the possibility 
that with a change of control it would be more profitable. How can one tell? The obser­
vation that prices of equities fluctuate is true but trivial. The price of equity depends 
largely about projections of future growth, and one can show (although the formulas are 
omitted here) that relatively small changes in profits can produce relatively large chan­
ges in the price of equity. See Brealey, supra, at 71 (giving an example in which a re­
duction in the expected growth of a firm from 10% per year to 9% causes the stock's 
price to drop from $100 to $67). See also Basil L. Copeland, Jr., Do Stock Prices Move 
too Much to be Justified ~ Subsequent Changes in Dividends?: Comment, 73 Am. Econ. 
Rev. 234 (19m. Comparison against some intuitive standard of "intrinsic" price harkens 
to the feudal culture when people thought that they could determine such things. 
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Take a simple example. Suppose you own stock in Widgets Inc., which on Decem­

ber 1, 1980, was trading for $20. The next day Raider Corp. bids $30 for 100% of the 

stock. If successful, the bidder would pay cash on January 1, 1981. Widgets Inc. beats 

back the offer, and you are left with shares that on January 1 trade for $20. Two years 

later, your stock trades for $34 (including the value of reinvested dividends). The 70% 

gain over $20 looks pr~tty good. Are you better off? KP would say "yes." The $34 is 

higher than the $30 bid, and if you adjust the $34 to "1981 dollars" (taking out the in­

crease in the CPI of 8.9% in 1981 and 3.9% in 1982) you still have more than $30. KP 

would view anything over $33.94 as a gain. 

You would disagree with KP, though, if you thought you could do better than 

inflation with your investments. Suppose you had $30 in ,hand on January 1, 1981, to 

invest however you wanted. If you had bought a market basket of stocks, you would have 

had more than $34 by January 1, 1983, because during that time a value-weighted index 

of York Stock Exchange firms, including dividends, rose 14.64%, exceeding inflation. 

Knowing how Widget does against how you would have done with the cash is the sort of 

comparison you would care about. The stock versu, the CPI doesn't tell you much unless 

by accident the market just tracks inflation. As it turns out, though, for most of the 

period covered by the KP study, especially 1980 and 1982-83, the stock market gain was 

much greater than inflation. Thus the KP study is seriously biased. 

To see how investors really fared, we did a new study, using the KP sample, ac­

cording to the following method. We "accepted" the bidders' offers and invested the 

proceeds in a diversified portfolio of equities represented by the New York Stock Ex­

change Index. Then we looked in on this investment one, two, three, etc., months after 

the offer to see how the portfolio was doing versus how the targets' actual stocks (given 

the real defeats of the offers) were doing. If the portfolio was doing better than the 

target, we viewed the defeat of the offer as bad news for the targets' shareholders.* 

* This method actually understates, by a substantial amount, the gains the invest­
ors would demand to make them indifferent between the success of the offers and their 
defeats. There has been a generally rising market in equities. The stocks of individual 
targets are riskier investments than the'stocks of the market as a whole. In order to be 
indifferent between targets' stocks and the market, investors demand compensation for 
the risk, and these individual stocks actually rise faster than the market (while other 
firms, such as AT&T and big utilities, rise more slowly). In treating targets' stocks as if 
they were as safe as the whole market, we give a substantial advantage to the thesis that 
defense is beneficial. (In other words, the method described in the text erroneously 
assumes that targets' stocks have beta coefficients of one.) 
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The results of this study are striking. Looking in about a month after the offers, 

we see the targets' stock trading for about 10% less than the "invested proceeds." Look­

ing in two months after, we see a further 10% decline. Over the course of two years 

after the offer, the targets as a group fluctuate at a 10% to 20% loss relative to the 

"invested proceeds." There they sit. The targets never recover. The invested proceeds 

always do better. So it turns out, if you ask the right question, that the single appar­

ently-contrary study is not so contrary after all. (We have copies of the study for those 

who are interested in the details of the results.) 

IDe lINTERPRETING THE RESULTS 

What one makes of the data depends almost entirely on how we answer two ques­

tions. First, are we interested in how rules affect the number of offers, or do we care 

only about maximizing the gains once an offer takes place? Second, are we interested in 

the welfare of investors in bidders and targets, taken together, or are we interested only 

in maximizing the wealth of shareholders in targets given that an offer is on the table? 

A. Inducements to Make Bids 

Throughout the data we have surveyed runs a theme: Waiting periods, a~ctions, 

defensive tactics, and so on, on average raise the returns received by the targets' share­

holders. Although they also lead to the failure of some offers, and defeating a bid unam­

biguously makes the target's investors worse off, the targets' gains from auctions exceed 

the losses from defeated bids. (We have discussed whether higher returns are the same 

as higher prices.) 

On the other hand, the data also show that waiting periods, auctions, defensive 

tactics, etc., on average cut in half the returns received by the bidders' shareholders. 

This reduces the number of offers, for two reasons. First, as the profitability of any 

business strategy decreases, other things equal, managers turn to other things. Second, 

the regUlatory systems put first bidders at a disadvantage. Before the Williams Act, first 

bids almost always succeeded. Now about half of all first bids fail. The initial bidders do 

not recover the costs of searching for targets that they incur; it pays to be a second 

bidder rather than a first bidder. 

If the appropriate focus of regulation is on offers that in fact are made, rather 

than on offers than could be made, it appears to follow from the data that rules should 

provide generous waiting periods and not interfere with targets' efforts to create auc­

tions. They should, in contrast, interdict outright defenses. 
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If, however, public policy must consider both the treatment of existing offers and 

the incentives to make new offers, the data suggest that regulations be written with the 

realization that anything that raises the return to targets also reduces the return to 

bidders and hence the number of bids. Every offer deterred is a lost opportunity to make 

real gains - and, if targets' higher premiums attributable to regulation are just offset by 

lower returns to bidders, these lost tender offers are not offset by any real gains. 

B. Targets' Investors vs. All Investors 

The questions raised above concerning premiums versus number of offers present a 

further problem: whose interests does regulation protect? The customary answer to this 

question is "the interests of investors in targets". The Williams Act and implementing 

regulations seem to assume both (a) that bids arrive exogenously, and (b) that the point of 

the rules is to do the best one can for the target's shareholders. 

N one of the existing legal rules is designed to assist anyone other than the share­

holders of a firm sUbject to an offer. This is clear enough if one recalls that even the 

most simple regulation, a short waiting period, inevitably creates some auctions, making 

tender offers more risky and less profitable for bidders and their shareholders. Similarly, 

targets and their shareholders have private rights of action to enforce the Act and regu­

lations; bidders do not. 

From this perspective, the data showing that certain regulations reduce the num­

ber of auctions and reduce the returns to bidders are irrelevant. 

From a different perspective, however, the economic data take on significance. 

Firms are not born as targets. Price data suggest that the prices of firms that end up 

being targets do not begin to move upward until very shortly before the bids are an­

nounced. Thus the market does not easily distinguish potential targets from bidders and 

non-targets. 

One could pose the following question: What rules are most beneficial for a share­

holder under a veil of ignorance, not knowing whether the firm in which he holds stock 

will be a bidder, a target, or a bystander? This shareholder wants to get the maximum 

value of his shares. From his perspective, a rule that simply raises returns to targets and 

lowers returns to bidders is harmful. He loses just as much money if he turns out to hold 

a bidder as he gains if he turns out to hold a target. Higher returns do not bring him 

benefit. At the same time, if higher bid prices reduce the number of bids, as the data 

indicate, he loses whenever a potentially beneficial acquisition does not occur. 
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SEPARATE STATEMENT 

OF 

ARTHUR J. GOLDBERG 

The mandate of the Advisory Committee on Tender Offers derives 

from the February 1, 1983 letter of the Committee on Banking, Housing 

and Urban Affairs of the United States to Chairman John S.R. Shad of 

the Securities and Exchange Commission and the February 25, 1983 

Charter of the Securities and Exchange Commission Advisory Committee 

on Tender Offers. Copies of this letter and Charter are annexed to 

this statement as Appendices 1 and 2. 

The concern about abuses in tender offers, although of long 

duration, was accentuated by the acquisition of substantial stock in 

each other, by Bendix Corp. and Martin-Marietta Corp., in a take over 

situation. This episode was obviously a "distortion" (Chairman Volcker's 

term) which has done public injury to our capital markets. 

The problems concerning tender offers, however, transcend this 

bizarre occurrence. 

The abuses which have occurred in recent tender offers are 

dramatically illustrated by the terms of usage employed in the art or 

"game" of tender offers: golden parachutes, poison pills, lock-ups, 

two-tier system, sales of crown jewels, Pac Man defenses, scorched 

earth policies, and the like. These terms would seem more appropriate 

to video games rather than the acquisition of capital assets of major 
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companies. They are singularly inappropriate in 'characterizing sub-· 

stantial: financial and economic matters involving shareholders and 

the public. 

There is annexed a glossary of these terms as Appendix 3. 

Usage of these terms is symptomatic of the fact that tender offers 

involve gamesmanship relating to control of management. By and large, 

in the words of the Chairman and Chief Executive officers of a major 

company, quoted in the letter of the Senate Banking Committee. ,"Ma,ybe 

there's something wrong with our system when •• ; companies line up 

large amounts of money in order to purchase stock, when it doesn't help 

build one new factory, buy one more piece of equipment, or provide 

even one more job." 

Mergers, unlike most tender situations, result in the acquisition 

of the assets and operating facilities of a business and are most 

often undertaken following shareholder approval. Tender offers 

frequently involve a contest for control of management of a compa.ny 

in transactions not subject to shareholder vote by either the offeror 

or target company. Characteristically, a premium is paid for only 

enough shares to accomplish the change in control. Although a few 

tender offers may be designed to acquire an entire company, most are 

designed to affect management control. 

Changes in management mayor may not be in the interest of share-

holders of the offeror or the target company_ What seems to be ignored 
. 

in the Advisory Committee's Report is whether such changes are in the 
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public interest. Yet, the Senate Banking Committee in its letter to 

the Chairman of the Commission said: "We believe that the public 

interest and the Congress would be best served by a broad study of the 

many issues surrounding tender offers and particularly hostile 

take-overs, and, therefore, we encourage the Commission panel to be 

comprehensive in both its approach and charter." 

A'complicating factcris that no evidence was presented to the 

Advisory Committee and no authoritative study seems to have been made 

as to whether, in the long run, tender offers have contributed to 

corporate viability or profitability or have benefitted shareholders 

of the offeror or target company or the public. Rather, attention is 

focussed on stock prices which are primarily based on market quotations 

at the time of the tender offer. Moreover, the market is influenced 

by many factors, some of which relate to stock values and others to 

the general economy, inflation, interest rates and the like. 

As a country, we justifiably take pride in the fact that shares 

in our publicly held companies are widely held'and actively traded. 
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As of the end of 1982, ~ell over 32 million Americans held shares in 

these companies. Many Americans hold shares in small amounts, which, 

nevertheless, represent significant investments and, in aggregate, are 

substantial. Small shareholders, in the nature of things, do not have 

access to competent and readily available independent advice in 

evaluating tender offers. Institutional investors, unlike small share­

hold~rs, do resort to professional and expert advice. 

The small shareholder, therefore, is literally at sea in a tender 

offer situation. Al~hough even some small shareholders may be able to 

follow market qu<..tations, thi sis not, for the reason stated, an 

adequate basis for evaluating a tender offer. A real and unanswered 

question is whether a typical non-institutional investor, in a target 

company, is better off in the long run if he accepts a tender offer. 

Conversely, the same is true of a small shareholder in the offering 

company. He likewise suffers a disability in evaluating whether 'his 

company and consequently his shareholding is better or worse off by the 

making of a tender. In both cases the market is inadequate to answer 

this action. 

A prevailing consideration is that SEC filings do not, under present 

regulations, inform as to whether a tender offer is good or bad from the 

shareholder's perspective. SEC filings are disclosure statements in 

a form geared to professional investors. They are as esoteric to a 

small shareholder as a Form lO~O is to an average taxpayer. In both 

cases, professional advice is virtually a necessity. 
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It is essential, in my view, that new procedures be created to 

assure that all shareholders of offeror and target companies receive 

independent and expert advice as to the fairness of every tender 

offer of sufficient size to warrant regulation. And such procedures 

are essential if the public interest is also to be safeguarded and 

confidence in our securities markets assured. 

The report of the Advisory Committee makes no significant 

reference to protection of the public interest.· This arises from 

the misconception that only shareholders are involved and not the public 

at large except the limited determination by the Anti-trust Division 

of the Department of Justice and the Federal Trade Commission made 

under the Hart-Scott-Rodino Act as to the applicability of the anti­

trust laws - a determination which, I believe, is inadequate b~cause 

of the time limitation imposed by this legislation and the nature of 

the inquiry. 

Protection of the public interest is not foreign to the federal 

securities laws. The Securities Exchange Act of 1934 declares that 

"transactions in securities as commonly conducted upon securities 

exchanges and over-the-counter markets are affected with a national 

public interest." The stock market crash which contributed to the 

depression in the 1930s and led to the enactment'of the federal 

securities laws is proof enough of the public interest involved fn 

appropriate regulation of the securities markets and the necessity in 

economic terms of proper regulation. 
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In light of these considerations. and the Advisory Committee's 

mandate, I make the following recommendations: 

1. Tender offers should be submitted to an 

independent person or institution, selected by the 

Securities and Exchange Commission, for evaluation 

as to whether the offer is fair to the shareholders 

of both the offeror and target company and whether, 

in economic terms, the public interest is protected. 

Generally, as I have said, an offeror or target 

company solicits professional advice in a tender 

situation, but such advice cannot be regarded as 

truly independent. This advice is basically designed 

to assist in the effectuation or resistance of a 

tender offer. Advisors of this character are scarcely 

independent or disinterested. In Great Britain, the 

Panel on Take~Overs and Mergers requires an independent 

evaluation of a tender offer, Testimony before the 

Advisory Committee, by representatives of the British 

Panel, confirms the value of an independent evaluation 

and also that such an eva;l:y.ation does not impair the 

operations and effectivepess of the market place. 

2. The independent evaluation should be performed 

expeditiously and made available to the shareholders of 

both the offeror and the target company as well as the 

public at large. 



-128-

... 7-

3. Golden Parachutes should be prohibited. They 

have become a scandal and a discredit to sound fiscal 

corporate governance. By and large, corporate executives 

of listed companies are well paid and receive substantial 

fringe benefits. I have no quarrel with this, when deserved. 

A laborer, whether white or blue collar, is worthy of his 

hire. Golden Parachutes, however, which typically provide 

for several years compensation to be paid to managers of a 

target company in anticipation of a tender offer, are 

basically either designed to frustrate such an offer or to 

"feather the nest" of cor)orate'executives. F1;.rther, 

Golden Parachutes are creating great cynicism among share­

holders and the public about the integrity of our corporate 

system. Assertions that Golden Parachutes are justified by 

the business judgment rule are without foundation and based 

upon a misconception of the rule. The business judgment rule is 

not designed to safeguard the personal interests of managers 

but rather the good faith judgment by a manager as to what 

is in the best interests of the corporation. This judgment 

must and should not be affected or tainted by a conflict of 

interest. Simply put, the business judgment rule is fashioned 

to permit latitude to managers of corporations in the ordinary 

good faith conduct of business affairs in the interest of the 

corporation, wnere there is no self dealing or other conflict 

of interest involved. 
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4. The sale of crown jewels during a tender offer 

should be prohibited. Such sales are designed to frustrate 

a tender offer by making the target company less desirable 

because of the sale of some of its best assets. This is 

not to say that a corporation should be prevented from 

conducting its ordinary business ·during a tender offer but 

simply that it be prevented from disposing of significant 

assets as a defensive tactic to resist a tender cffer:. 

The same prohibition should be applied to the scorched earth 

tactic, the poison pill device, and the sheer absurdity of 

the Pac Man defense, best illustrated by the Bendix and 

Martin-Marietta fiasco. 

5. There should be a freeze period during a tender 

situation, both with respect to offensive and defensive 

maneuvers. Adequate time should be allowed so that competing 

offers can be made. British law, regulation and practice 

provide for a six month freeze. Perhaps, under our system, 

a shorter period may suffice. However, the period should be 

sufficient to permit competing tender offers and to allow 

a more adequate determination of possible anti-trust impli­

cations to be made by the Department of Justice and the 

Federal Trade Commission than now exists under the limited 

30 day period prescribed by the Hart-Scott-Rodino Act. A 

reasonable freeze period, it seems to me, would be 120 days. 
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During the first 30 days competing tender offers would 

be permitted. After all competing tender offers are made, 

the Department of Justice and the Federal Trade Commission 

should be afforded a 60 day period t.oadequately discharge 

their responsibilities under Hart-Scott-Rodino. This 60 

day period would also, and importantly, give the independent 

person or institution an adequate opportunity to evaluate 

the various tender offers in terms of fairness to shareholders 

and the public. Following the expiration of this 60 day 

period, a 30 day period should be provided to submit the 

various tender offers, the views of the. anti-trust division 

of the Justice Department and the Federal Trade Commission 

and the independent evaluation to the shareholders on both 

sides for their approval or rejection of a tender offer. 

In this regard, the recommendation of the Advisory 

Committee that an advisory vote of shareholders be taken 

is inadequate to protect vital shareholders' interests. 

Advisory votes are not binding on management. There should 

be definitive and binding votes of the shareholders of both 

the offeror and target companies. 

6. Partial and two tier tender offers generally should 

be prohibited. Under our system of corporate governance, 

changes in control should, by and large, be accompanied 

through proxy solicitations and pursuant to the democratic 
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vote of shareholders of the offerar and target 

companies. Tender offers should not be a contest between 

competing persons or groups to acquire control of management. 

A partial tender offer leaves shareholders who, for one 

reason or another, do not tender to the mercy of the market 

which often declines after the partial offer is consummated. 

In some unusual circumstances economic and corporate 

conditions may justify a partial tender offer. In such 

situations, the offeror seeking to make a partial tender 

offer should bear the burden of satisfying the SEC, under 

appropriate and specific regulations, that a partial tender 

offer is justified. 

7. An acquisition of shares in a company resulting in 

ownership of 15% or more of its outstanding regulated 

securities should be required to make a tender offer for all 

shares. Appropriate "grandfather" treatment, under SEC 

regulations, should define the circumstances for granting 

"grandfather" clauses and should also give consideration 

to the owner of a private company which goes public where 

the owner is left with more than 15% of the shares. 

8. As I have said, before a tender offer is made, it 

should be approved by shareholders of the offeror. Before 

it is accepted or rejected, it should be approved by a 

vote of shareholders of the target company. This requirement 

is simply an application of corporate democracy. After all, 

shareholders, not management, own corporations. They risk 
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their capital and consequently are entitled to make the 

ultimate decision on matters directly affecting the 

future of the offeror and target companies. 

9. Super majority provisions in charters and bylaws 

of corporations should be prohibited. These provisions 

require votes by substantially greater majorities of 

shareholders to approve or defeat takeovers. Their use 

is a recent development in defensive strategy. They run 

contrary to this concept of corporate democracy which is, 

as with our political institutions, subject to the principle 

that in a democracy the majority prevails. I do not favor 

a federal corporations act. Prohibition of these provisions, 

however, is consistent with federal regulations designed to 

correct abuses in corporate governance and securities 

regulation. 

CONCLUSION 

The reforms I suggest may well be accomplished by revision or 

by imaginative application of the regulations of the SEC under 

Section 14 (e) of the Securities Exchange Act of 1934; (see Mobil Oil 

Corporation v. Marathon Oil Co., 669 F. 2d 336 (6 Cir., 1981)), or new 

rules of the New York Stock Exchange and other markets (see Silver v. 

New York Stock Exchange, 313 U.S. 341 (1963)). But, if after a 
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detailed legal analysis, it appears that further legislation is 

necessary, the Senate Banking Committee, in its letter, has indicated 

that it is willing to consider appropriate legislation. 

The abuses in the tender situation are substantial, serious 

and continuing. They cannot be treated with bandaids. Nor can they 

be swept under the rug. The abuses cast a shadow on our syste~ of 

corporate governance. All of us who believe in the free market 

should be conscious of a simple fact: As long as the market is 

responsive to both shareholders and the public it will, by and large, 

be free; if the market is not responsive, it will be subject to 

legislative restraints far greater than the reforms I propose in this 

statement. 
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~IYISIO« OF CORPORATIOn flftlftCE 

The Honorable J'alm ~oRo ~:biild 
Cha~ 
Secuxities and ~~e ~$$itm 
450 5th Streatq WoWo 
'Washingtono Do(Co ~O~~ 

Daax' Cha~ ~g 

CNAiRMAI\r~ Qf'f'DCl 

RECEiVED 
FEB 031983 

SEC 0 &; ElCHo COMM 0 

We -weloonre the ~t that the Securities and Exchange 
Commission will $hortly begin a full-scale study of the federal 
tender offer xegW.atioru;q with an eye to proposing new legislatioo 
in~~o 

Comnentatoxs have suggested that the most feasible approach 
w current problems with tender offer law would be for Congress 
to revisit the program it began a decade ago 0 expanding the 
provisions of the Williams Act to deal with tender offer abuses" 
providing the judiciaxy with guidelines for deteImining the 
validity of challenges to bidder or managenent conduct during the 
course of an OIfel'q and clarifying the respective rues of federal 
and state regulat.Umo . 

The proliferation of contested take-overs over tile past few 
years and the corresponding publicity has :resulted in considerable 
Congressional inteI'est in this subject. It 'WOuld be most helpful 
to us if the Commission oould address q arrong ot.hers q the following 
issues in its studyg 

What should )be the role of the government in hostile tak~ 
<OV&~$1 

.. What is & oo:rporation 0 IS obligations to its shareholders, its 
anployeeso oons\.IDtel'Su and the community :in a take-over situation? 

What abuses haw occurred under current tender offer law? 

Cha.iImaft Pa.ul A. Volckex q of the Federal Reserve Q has expressed 
concern OVabout take=overs distorting banking judgments or the credit 
marltets. oo How might such distortions be prevented? 
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What should be the involvement of states in regulating corporate 
take-overs? 

Should shareholders of a cO%pOratioo be given the right to vote 
on proposed tender offers within a specific period of time of the 
offerg and should a shareholder majority be required to approve 
acquisitions and take-overs? 

Are "golden parachute" provisions guaranteeing executives 
salaries and other cxrnpenSation after any change of oontrol of a 
catpany .in the best interests of shareholders of that CXJt'I?CU'ly? 
Should federal securities law require shareholder approval of golden 
parachutes or that their provisions be spelled out in detail in 
oarpanies 8 proxy materials? 

Should :interest on mney borrowed specifically to buy the 
ccmnon stock of another corporation in a take-over situation be 
tax deductible? 

Should retained earnings used to aa;ruire other carpanies be 
subject to a min.imum merger tax? 

Should additional time for collpet.ing bids be provided under 
a rule of auctiooeerjng? 

Should a federally inFosed period of advance notice be established 
requiring a bidder to fil~ registration materials with both the sa: 
and subject conpany managanent prior to the inplementation of a tender 
offer? 

Are individual shareholders currently receiving ad~te and 
t.imely notice and infox::nation about take-overs (including CXJipeting 
offers)? 

Do target corporations currently have sufficiently direct 
access to all their :individual shareholders to conduct a responsible 
and reasonable defense against a hostile take-over? 

" ,,' 

It has been suggested that tender offers serve as an effective 
mechanism to discipline incx:mpetent management and to pennit the 
transfer of productive assets to the control of nore efficient 
managanente On the other hand, it has been agreed that the fear of 
hostile take--overs tends to focus management' s efforts on short-run 
profits while giving less attention to longer teIm invesbnents ~ 
for econanic growtho What role, if any, should federal regulation play 
in striking the proper balance he~ these conflicting concerns? 
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The ChaiDnan and Chief EXecutive Officer of a company 'Which was a 
major and successful player .in a recent multibillion dollar a~sition 
oantest has embraced the view that "Maybe there I s something wrong with 
our system when 0 0 0 g oorrpanies line up large amounts of rconey in ord& 
to purchase stocku when it doesnOt help build one new facto:ryu buy one 
more piece of equipment Q or provide even one more job 0 01 How, if at all u 
should federal. :regulation address this widespread frustration? 

We :recognize that a number of these issues are outside the direct 
jurisdictioo of the canmissiooo However, it is our understanding that 
the Advisory Panel being put together by the Conmission to study tender 
offers will be :made up of outside professionals, :including economistso 

We believe that the public interest and the Congress would be bast 
served by a broad study of the many issues surrounding tender offers 
and particularly hostile take=overs Q and, therefore u we encourage the 
Ccmnission panel '00 be comprehensive in both its approach and charteI'0 

On July 13u 1979u the Banking Comnittee requested the Ccmniss:ion 
to :review 7 specific questions concerning coverage of the Williams Acto 
The Ccmnission provided its response on February 15u 19800 It would also 
be helpful if the Advisory llanel could review the questions and answers 
and provide any updating which the Panel may dean necessary 0 

To assist us in considering this subject, 'We would appreciate 
receiving the study and reco.rrmended legislation from the J.\dvisoIy Panel 
by July 31u 19830 '. 

Sincerelyo 
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UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 

CHARl'ER OF THE SECURITIES AND EXCHANGE C<J.1MISSION 
ADVISORY CG1MITrEE ON TENDER OFFERS 

Preamble 

In accordance with the terms am provisions of the Federal Advisory 
Camnittee Act, as amendErl, 5 U.S.C. App. I, 86 Stat. 770 (1972), 90 Stat. 
1247 (1976), Chair.man John S.R. Shad with the concurrence of the other 
merrbers of the Securities and Exchange Camnission ("Camnission") hereby 
establishes an AdvisoI)' Oommittee which will conduct an extensive 
examination of the tender offer ~ess and other techniques for acquiring 
control of public issuers. The Camnission will seek to determine the 
economic Unplications of such transactions on the economy in general and 
on bidders, subject companies, investors and the securities markets, and 
to define the need for, and nature of regulation of such activities, to 
assess the current regulatory scheme in light of the objectives of such 
regulations, and to recat1Il'end to the Camnission legislative and/or 
regulatory chall:Jes the Canmittee may consider necessary or appropriate 
to accomplish such objectives. 

Charter 

Pursuant to Section 9(c) (A)-9(c) (J) of the Federal Advisory Camnittee 
Act, and by direction of the Chairman of the Canmission, with the ,con­
currence of the other members of the Camnission: 

(A) The Advisory Canmi ttee' s official designation is the Advisory 
Committee on Tender Offers. 

(B) The Advisory Canmittee's objectives are to: 

1. Identify the econCJTlic Unplications of the tender 
offer process and other techniques for acquiring 
con~l of public issuers in general and specifically 
with respect to bidders, subject companies, investors 
in the bidder and subject company and the securities 
markets: 

2. Determine the need for regulation of such activities, 
am articulate the nature and the objectives of such 
regulation: 
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30 Define the regulatory means to accomplish those 
objectives, weighing the costs against the benefits 
of such a regulatory resPJnse; and 

4. As necessary, formulate recanrrendations to the 
Commission with respect to legislative and/or 
regulatory amendments to the current laws to effect 
such regulatory tesPJnseo 

(C) The Advisory Committee shall operate on a continuing basis 
until the Chairman of the Commission, with the concurrence of the other 
members of the Commission, determines that its continuance is no longer 
necessary in the public interest, subject to paragraph (I) of this 
Charter, set forth below, and Section l4(a) (2) of the Federal Advisory 
Canmittee Act. 

(D) The Advisory Committee shall submit its reports and recanmen­
dations to the Commission. 

(E) The Commission shall provide any necessary sUPPJrt serviceso 

(F) The duties of the Advirory Canmittee shall be rolely advirory 
and shall extend only to the submission of reports and recommendations 
to the Commission. Determinations of action to be taken and PJlicy to 
be expressed with respect to the reC<J'llIn:ndations of the Advisory C0m­
mittee shall be made rolely by the Canmission. 

(G) The estimated annual operating costs in dollars and staff-years 
of the Advirory Camni ttee are as follows: 

Dollar Cost-- $30,000 for travel, per diem 
and miscellaneous expenses for 
Advirory Committee members and 
Commission perronnel per year 
on a coritinuing basis. 

Staff-Years -- 1 staff-year, per year, for 
Commission personnel on a 
continuing basis. 
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(H) '!be Advisory Camnittee shall neet at such intervals as are 
necessary to carty out its functions. It is estimated the meetirgs 
of the full Advisory Camnittee generally will not occur mre frEquently 
than mnthly. 

(I) The Advisory Comnittee shall tetminate at the end of 10 mnths 
fran the date of its establishnent unless, prior to such time, its Charter 
is renewed in accordance with the Federal Advisory Cat!mittee Act, or 
wess the Chaiman, with the concurrence of the other members of the 
Canmission, detetmines that continuance of the Caron! ttee no lOBJer is in 
the public interest. UIx>n sudl a determination, the Chaiman, with the 
concurrence of the other members of the Camnission, shall direct by 
anendnent to this Charter that the Advisory Camnittee terminate at such 
earlier date. 

(J) This Charter has been filed with the Chaitman of the Camnission, 
the House Camnittee on Energy and Cannerce, the Senate Camn1ttee on 
Bankirg, Housir.g and Urban Affairs, and furnished to the Library of 
Congress on February 25, 1983. 
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GLOSSARY OF TERMS 

Crown Jewel ... 

Golden Parachute -

Lock-Up -

Pac Man Defense -

Scorched Earth Defense -

The "crown jewell,' is the most prized 
asset of a corporation, i,e. that 
which makes it an attractive takeover 
target. A defensive tactic against 

. a hostile tender offer may be to 
sell this asset to another party, 
thereby removing the assets that the 
unfriendly bidder was hoping to 
acquire and encouraging him to cease 
his offer without purchasing any 
shares of the subject company. 

A generous severance package that 
protects certain key executives if 
control of their company changes. 

An arrangement, made in connection 
with the proposed acq~sition of a 
publicly held business, that gives 
the proposed acquiror an advantage 
in acquiring the subject company over 
other potential acquirors. Lock-ups 
may take the form of: a) a stock 
purchase agreement for treasury or 
unissued shares, b) options to 
purchase treasury or unissued shares, 
c) an option to buy certain assets 
(See IJ Crown J ewe l" ), d) a merger 
agreement, e) agreements providing 
for liquidated damages for failure 
to consummate an acquisition, f) 
options and stock purchase agreements 
between the "white knight" and 
prinCiple shareholders, and g) other 
similar provisions. 

A tender offer by the subject company 
for the securities of the original 
bidder. 

Actions taken by the directors of the 
subject company to sell off the subject 
company's assets or failing tbis, to 
destroy the character of the carrpany to 
circumvent the bidder'S tender offer. 



Tw<>-t1er Offer -

Poison Pill .. 

Shark Repellents .. 

Wh1 te Knight -
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A two step acquisition technique in 
which the first step (front end) is 
a cash tender offer and the second step 
(back end) is a merger in which rema1n1n!2; 
shareholders of the subject company 
typically receive securities of the 
bidder valued below the cash consideration 
offered in the first step tender offer. 
Despite the reduced consideration being 
offered in the merger, the merger is 
certain to be approved by the subject 
cc:mpany ~'s shareholders as the bidder, 
due to his acquisition of a controlling 
interest in the subj ect canpany through 
the temer offer, will vote in favor of 
the merger. 

A class of securities of the target canpany 
convertible upon consummation of any merger 
or s±milar transaction into the cammon 
stock of the acquiring entity. 

The purchase of a substantial block of 
the subject cc:mpany"s securities by an 
unfriendly suItor.with the primary purpose 
of coercing the subj ect canpany into 
repurchasing the block at a prem1tnn over 
the amount paid by the sui tor ~ 

Amendments to a potential subject company's 
certificate of incorporation or by-laws 
that have. been devised to discourage 
unsolicited approaches fram unwanted bidders. 

The party sought out by the subj ect canpany 
by purchasing shares in the market during 
another person's tender offer or proposed 
tender offer. 
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July 8, 1983 

Mr. Dean LeBaron q Chairman 
SEC Advisory Committee on Tender Offers 
Batterymarch Financial Management 
600 Atlantic Avenue 
Boston Q MA 02210 

Dear Chairman LeBaron: 

Having now read the Committee's draft report and the minutes 
of its June 2 and 10 meetings (which I was forced to miss by a 
trip abroad)u I want to communicate my reaction to the 
CommitteeDs recommendations and ask that my views be transmitted 
to the Securities & Exchange Commission along with the report. 

My position with respect to the Committee's final report is 
probably best. described as concurrence in part and dissent in 
part. I concur in many of the proposals suggested by the 
Committee to control abuses so widely identified in hostile 
tender offers today. But I dissent and refuse to join in the 
Commi ttee D s recommendations on two major points:· (1) treatment 
of partial and two-tier offers, which the Committee believes 
should remain permissible tender offer tactics; and (2) the 
Commi ttee 0 s desire . to restrict the application o"f state 
corporation law (beyond limitations imposed by the Commerce 
Clause) as applied to tender offer transactions. As to each of 
these conclusions u I strongly feel the Committee has misperceived 
the public interest and has missed an opportunity to endorse 
substantial improvements in the law governing regulated tender 
offers. 

I recognize and appreciate that the Committee's report 
reflects numerous compromises and probably satisfies no Committee 
member entirely. I also recognize that these recommendations, if 
accepted by the Commission v will be subject to a great deal of 
refinement u and perhaps some rethinking. Indeed, I trust that 
all of the members of the Committee will be permitted to comment 
further to the Commission as it reviews the report. However, in 
presenting the final report to the Commission as we do today, 
because of the importance I place ·on the points of my dissent I 
feel an obligation to register the following views as a Committee 
member: . 
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1) The Committee's charge--as broad as it was and dealing 
with as important an ~rea of federal regulatory policy 
as it did--required a more thorough study by the 

. Committee than was undertaken in the approximately four 
months during which the Committee met. I realize that 
the Senate Banking Committee's communique to Chairman 
Shad leading to the appointment of the Committee called 
for a response by July 31, 1983. I also kn0w that most 
of the Committee's members are intimately familiar with 
the subject matter and required little, if any, 
education by the Committee's staff in order to address 
the issues. But another few months of work certainly 
would have been acceptable to the Senators and would 
have given· the Committee a much better foundation on 
which to construct and test its hypotheses. It would 
have provided an opportunity to consider more carefully 
the various systems of tender offer regulation employed 
in other countries and jurisdictions which were 
recommended to the Committee. The relatively brief 
life of the Committee also virtually foreclosed the 
possibility of Committee recommendations for more 
comprehensive regulatory reforms. As I expressed 
previously both to you and to the Committee's staff, I 
believe the Committee needed more time to consider 
alternative reforms, permit greater public input and 
comments, and give thought to how its recommendations 
could be implemented. 

2) I am in agreement with many of the Committee's 
recommendations. For instance, I am pleased the 
Committee did not accept as its major premise that 
corporate takeovers are necessarily good for the 
economy, the securities markets, shareholders and the 
general public. Having read the Separate Statement of 
Professors Easterbrook and Jarrell and having 
considered their arguments carefully, I remain 
unconvinced that our government's policy should be to 
encourage and protect these transactions. The 
Committee's conclusion that the purpose of the takeover 
regulatory scheme should be neither to promote nor 
deter takeovers is entirely appropriate. Likewise, I 
heartily approve of the recommendations closing the 
"ten-day window" for Schedule 13D filings, establishing 
a 20 percent "creeping acquisition" limit, lengthening 
the minimum time periods with respect to tender offers, 
continuing and tightening restrictions on short 
tendering, m~ltiple tendering and other actions of 
market participants, and encouraging improvements in 
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the quality and timeliness of shareholder 
communications. I particularly cOITtr."iend the COlT:rni ttee' s 
recorrunendations prohibi ting pest-offer "golden 
parachutes," requiring supermajority approval for 
supermajority charter amendments, imposing shareholder 
votes in connection with the issuance of more than 15 
percent of the issuer's stock during a tender offer, 
and mandating an offer to all shareholders where the 
target proposes to repurchase its shares at a premium. 
All of these recommendations, if implemented, will 
improve both the fairness of the tender offer procedure 
and the public's perception of it. 

3) I am vastly disappointed, however, that the Committee 
did not do anything meaningful to regulate certain 
tender offer tactics that I consider to be at the heart 
of many of the problems addressed by the 
Committee--that is, partial and two-tier bids. In the 
Executive Summary to the report, the Committee is said 
to be "concerned with the potentially coercive nature 
of partial and two-tier bids." Nevertheless, the 
Summary goes on, the Committee is not prepared to 
recommend that these tactics be prohibited because 
(wi th somewhat circular reasoning) "partial bids can 
serve valid business purposes, and . . . two-tier bids 
generally have proved more favorable to shareholders 
than partial offers with no second step." I regard ~he 
Committee's position on this issue as a "cop-out." The 
Committee erred in refusing to recognize that 
shareholders faced with partial bids and two-tier 
tender offers are virtually compelled to relinquish 
their shareholdings either in the offer or into the 
market; that competing proration pools resulting from 
these tactics create massive confusion and documented 
inequities; that public shareholders find it difficult 
or impossible to compare competing offers for less than 
all of the outstanding shares of a target, with or 
without a second step, and therefore cannot rationally 
act in their best interests; that the advantages 
enjoyed by market professionals over ordinary 
shareholders of a target in the context of a tender 
offer are greatly accentuated with respect to partial 
and two-tier offers; and that "Pac Man" and other 
abusive takeover defenses, proration and other timing 
difficul ties, problems associated with equaliz ing 
regulatory treatment of cash and exchange offers, and 
various other of the system's current maladies have, at 
their root, partial and two-tier offers. Instead, the 
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committee proposes an innocuous "regulatory 
disincentive" for partial and two-tier bids involving a 
slightly longer mlnlmum offering period. I simply 
can't agree with the Committee's approach and must 
record a vigorous dissent. I regard this as a 
fundamental defect in the Committee's report. 

4) Recommendation No. 34 (which was added to the report at 
the very end of the Committee's deliberations) calls 
for the abolition of all state laws and regulations, 
including those found in state corporation statutes I 
that "restrict the ability of an out-of-state company 
to make a tender offer." Expressly included in this 
disfavored group of state enactments are statutes that 
require shareholder approval to effectuate a change of 
corporate control, a direct reference to the state of 

. Ohio's recent amendments to its corporate law. It is 
well recognized that the relationship among a 
corporation, its officers, directors and shareholders 
is clearly a legitimate concern of the state that 
grants the corporate charter. See Edgar VO MITE 
Corporation, 102 S.Ct. 2629, 73 Lo Ed. 2d 269, 285, 
citing Restatement (2d) of Conflict of Laws, § 302, 
Comment b at 307-308 (197l). It seems anomalous to me 
that while the Committee professes confidence in state 
corporate law and the "business judgment". rule to 
secure the rights of shareholders of both bidders and 
target companies in a tender offer context, it objects 
to a corporate law provision specifically permitting 
shareholders to determine by majority vote whether 
control of their corporation should change hands. If 
such a provision or similar provisions in the corporate 
law of any state are determined to place an undue 
burden on interstate commerce, the courts will surely 
strike them down. But to indict all state laws and 
regulations "regardless of their form" that create any 
impediment to an out-of-state company's attempt to take 
over a domestic corporation (other than regulat~d 
companies) seems to me an overreaction and an unwise 
federal policy. Although I greatly respect the 
Securi ties & Exchange Commission and its work in the 
tender offer area, I strongly oppose the Committee's 
recommendation to rely exclusively on the Commission 
and to restrict the states in their traditional role of 
prescribing procedures for the conduct of internal 
corporate affairs, even those affecting tender offerso 
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5) Finally, I wish to offer a brief comment concerning the 
separate statement of our colleague on the Committee, 
Justice Arthur Goldberg. Of the 18 Advisory Committee 
Iilembers, Justice Goldberg would probably agree that he 
had the least prior contact and familiarity with 
corporate takeover transactions and tender offer 
regulation. Although his written contributions to the 
law of securities regulation as a Justice of the United 
States Supreme Court were substantial, he clearly 
regards himself as a "non-expert" in this field. 
Nevertheless, he has identified directly and clearly 
some of the publicly perceived abuses associated with 
tender offers and, just as importantly, has observed 
that these abuses .. cast a shadow on our system of 
corporate governance." Justice Goldberg's proposed 
reforms are worthy of careful consideration not only 
because of the stature of this commentator, but also 
because of his status as a public, "non-expert" member 
of the Committee. I should say that I do not agree 
wi th all of his suggestions and I think he has not 
considered certain negative impacts of their 
implementation. But as a general statement of the 
direction in which tender offer regulation should be 
headed, I believe Justice Goldberg's report is valuable 
and on target. 

* * * 

Allow me to add a personal comment regarding the Chairman of 
the Committee. Having appointed a number of advisory committees 
during my tenure as \"lisconsin Commissioner of Securities, and 
having participated on numerous other committees, I· appreciate 
the difficulties in guiding a group of persons (both experts and 
non-experts) toward the completion of an assigned task of this 
dimension. Your handling of the Committee's deliberations was 
exemplary, and was largely responsible for the cogency of the 
final report. I particularly want to thank you for the special 
effort you made to bring me "up to speed" following my 
appointment .. as a committee member. I very· much enjoyed our 
personal association. 

I would be happy to discuss any of the matters mentioned 
herein with you, our fellow Committee Iilembers or the Commission. 

l ': \ 
ReS~/fu~ced' 

fr:r~~B~~ 
JBB:bl 
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APPENDIX A 

SECURITIES AND EXCHANGE CCMMISSION 

[Release No. 34-19528] 

Advisory Committee on Tender Offers 

Establishment and Meeting 

AGENCY: Securities and Exchange Carunission. 

AcrION: Notice of establishment of the Securities am Exchan:Je Canmission 

Advioory Cammittee on Tender Offers. 

SUMMARY: '!be Chainnan of the Canmission, with the concurrence of the 

other menbers of the Camnission, has established the Securities am 

Exchan:Je camnission Advisory canmittee on Tender Offers, wich is to. 

conduct an examination of tender offers and other related regulations and 

practices and to recommend to the Commission any legislative anq/or 

regulatory changes the Cammittee may consider to be in the best interest 

of all shareoolders (i.e., shareholders of all corporations, wether 

{X>tential bidders, target canpanies or by-standers). 

DATE: February 25, 1983 

FOR FURTHER INFOR-1ATIOO' CDNI'Acr: Lima C. Quinn, securities and 

Exchange Camnission, 450 Fifth Street, N.W., Washington, D.C. 20549 

(202) 272-2579. 

SUPPLEMENI'ARY INFORMATION: In accordance wi th the requirenents of the 

Federal AdviSOl:Y Camnittee Act, 5 U.S.C. App. I, and the regulations 

thereunder, the Canmission has ordered publication of this notice that 

Chairman John S.R. Shal, with the concurrence of the other members of 

the Cmanission, has established an advisory canmittee, tmder the Federal 
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Advisory Committee Act, which is designated the Securities and Exchange 

commission Advisory Committee on Tender Offers. Chairman Shad certifies 

that he has considered carefully the establishment of this Committee 

and, with the concurrence of the other members of the Commission, has 

found the creation of this Committee to be in the public interest in 

that it will assist the Commission in the performance of its respon­

sibilities under the federal securities laws. 

The Advisory Committee is authorized to examine tender offer 

and other regulations and practices. Issues that may be considered by 

the Advisory Committee include: (1) the economic llnplications of tender 

offers and other acquisition techniques on the economy in general and 

specifically with respect to bidders, subject companies, investors and 

the securities markets; (2) the need for, and the nature and objectives 

of, regulation of such activities; (3) the regulatory means to accomplish 

these objectives, weighing the costs against the benefits of such a 

regulatory response; and (4) possible recommendations to the Commission 

with respect'to legislative and/or regulatory amendments to the current 

laws to effect such regulatory response. 

The Advisory Committee shall conduct its operations in accordanre 

with the provisions of the Federal Advisory Committee Act. 

The duties of the Committee shall be solely advisory and shall 

extend to submitting reports and recommendations to the Commission. 

The Securities and Exchange commission shall provide any necessary 

support services required by the Advisory Camtittee. 
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'Ihe Advisory Camnittee shall neet at such intervals as are 

necessary to carty out its functions. It is estimated that the meetings 

of the full camnittee generally will occur no rrore frequently than at 

four week inteIValS. 

The Advisory canmi ttee shall tenninate at the em of ten rronths 

fran the date of its establis~nt unless, prior to such time, its. 

charter is renewed in accordance wi th the Federal Advisory Camni ttee 

Act, or· unless the Chairnan, with the concurrence of the other members 

of the Camnission, detennines that continuance of the Advisory canmi. ttee 

no longer is in the public interest. 

A copy of the Charter of the carmittee has been filed with the 

Chairman of the Canmission, the Senate Camnittee on BankiDJ, Housin;J, 

aOO Urban Affairs, and the House of Representatives Camnittee on Energy 

aOO catunerce. A copy of the Charter also has been furnished to the 

Library of COn;Jress and placed in the Camnission's Public Reference 

Roan for public inspection. 

By the canmission. 

February 25, 1983 

George A. Fitzsimm:ms 
Secretary 
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APPENDIX B 

SEC Advisory Committee on Tender Offers 
Agenda of Issues 

Objectivesg TO review techniques for the acquisition of control of 
public cnnpanies (" takeovers") and the laws appl icable thereto in 
termS of the best interests of all shareholders (i.eo g shareholders 
of all corporations q \thlether potential acquirors g target canpanies 
or bystanders) and to propose specific legislative and regulatory 
improvements for the benefit of all shareholders. 

I. Definition of Activities to be Reviewed. 

The Committee has detenmined that, given the interrelationship 
of the various techniques to aCXJl]ire control and the consequences of 
regulating one method of acquisition without taking into account the 
eftect of such regulation on the relative advantages and disadvantages 
of other acquisition methods, it is necessary to consider the whole 
spectrum of acquisition techniques. The Canmittee recognizes, however, 
that given the anticipated date of its report to the Canmission, it 
may not address in detail the full range of regulations, state and 
federal, applicable to proxyoolicitations and mergers, but rather 
may focus on those issues that are cCJ11IlOn to such transactions and 
aoquisitions of control through purchases of equity fran investors. 

110 Economics of Takeovers and their Regulation. 

A. What is the econanic effect of takeovers on: 

10 aoquirors and their shareholders - for example, what 
happens to an aoquiror's financial condition, results of 
operations and stock price following an acquisition? 

20 target canpanies and their shareholders - for example, 

a. do takeovers provide a useful means of providing 
better management~ and 

b. does the prospect of takeover cause management to 
emphasize short-tenm results at the expense of 
long-tenm growth? 

B 0 What is the relative effect of the following factors on the 
size am number of takeovers: 

I. crErlit availability and policies; 

2. tax policies; 
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3. antitrust policies; 

4. market conditions; 

5. general economic conditions; 

6. accounting requirements (e.g., pooling, purchase, 
consolidation and equity accounting requirements); 

7. laws applicable to change in control of regulated 
industries; 

8. state takeover laws; 

9. federal securities laws; 

a. 1933 Act (required registration of exchange offers) 

b. Williams Act 

c. other 

10. state corporate law (~, fiduciary obligations): and 

11. other? 

C. What are the anticipated economic effects on acquirors, target 
companies, and the number and size of takeovers of adopting 
British type regulations that restrict or prohibit the 
ability of acquirors to: 

1. use two-tier pricing; 

2. engage in partial offers; and/or 

3. engage in open market accumulation programs at some 
defined level? 

D. What is the economic effect on acquirors, target companies, 
their shareholders, and the numb8r and size of takeovers 
of a regulatory environment that permits or encourages 
"auctions" of a target company? 

E. What is the llnpact upon shareholders of the credit used to 
finance takeovers? Should the extension of credit for 
takeovers be regulated for the benefit of all shareholders? 
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1110 Basic Objectives of the Federal Securities Laws Applicable to 
Takeovers 0 

The following issues are to be considered as an integral part 
of the Committee's consideration of the issues arising 
under· captions N, V f VI and VI I. 

Who should be protected under federal securities laws, what 
should the objectives of such regulation be and what premises 
should govern the balancing of these objectives? 

Ao Protection of shareholders (~, disclosure, proration, 
equ~lity of treatment, substantive fairness). 

Bo Preservation of flexibility of business judgnent for both 
the aCXIuiror and target canpany. 

Co Auctions of target canpanies. 

Do Unfettered transfers of control • 

. Eo Market liquidity am depth, efficiency in prlClng. 
(Should takeovers be considered another dilrension of market 
liquidity and thereby promoted under a mandate to extend 
market depth with full disclosure, prcmptness and reasonable 
cost?) 

Fo Ability of mancgement to find alternative to takeover 
partners 0 

G. Neutrality (i.eo that the law have neither as its objective 
or effect u taking into account other regulatory objectives, the 
deterrence or pronotion of takeovers). 

IVo Regulation of Acquirors of Control. 

A. 'Ib what extent can the procedures specified by law be made 
more uniform so that the current distinction between cash 
transactions and those using securities may be minbnized? 
TO what extent can the concept of integration of the 1933 
and 1934 Acts be applied in the takeover area (where share­
holders are compelled to make an investment decision) to 
streamline the procedures and disclosure required in corr 
nection with exchange offers and mergers? 
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80 Disclosure. 

The prlinary purposes of the Williams Act are to assure that 
target carnpany shareholders have the time and information to 
make informed investment decisions. 

1. Are these purposes achieved by the current regulatory system? 

a. Is the current required disclosure meaningful and of 
use to most shareholders? 

b. Can same disclosure be ellininated or streamlined 
without lessening its effectiveness? 

2. Should tline and information continue to be the prLmary 
objectives of the law? Do such requirements serve the 
best interest of all shareholders? 

3. What changes should be made in current disclosure 
requirements if disclosure continues to be a prlinary 
objective? For example: 

a. Should pro fonna information be required in partial 
or proposed multiple step transactions? 

b. Should the accounting requirments with respect to 
purchase and pooling, consolidation and equity 
reporting be revised? 

Co Should tax disclosure be expanded and opinions of 
counsel on tax matters be required? 

d. Should projections of the target company given to the~ 
acquiror be required to be disclosed in its disclosure 
materials? 

e. Should tender offer materials be reviewed by the 
Commission prior to use as are proxy soliciting 
materials and registration statements used in 
connection with exchange offers and mergers? 
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40 Do acquirors and target canpanies have sufficient access to 
shareholders in an efficient, timely manner? 

50 Do technological developnents need to be taken into account 
in defining t~ing and disclosure requirements? 

60 Do the current requirements under section 13 (d) of the 
1934 Act need revision? Is the disclosure required in 
the Schedule 13D useful to shareholders? Should acquirors 
be permitted to continue to purchase securities before 
the Schedule l3D is filed after the 5% threshold is 
reached? Should the criteria for reporting obligations 
be expanded to include any purchase that is part of an 
intended acquisition of control. 

Co '!'ems of the ACXIuirorus Offer. 

What substantive regulation should there be of the tenns 
of the offer? 

1. Price. 

a. Should it be required to be fair and if so by whose 
determination? 

b. Should all shareholders accepting the offer be 
entitled to the highest price paid in the offer? 

Co Should Dutch Auctions be permitted or encourcged? 

d. Should there be a limitation on, or prohibition 
ofu two-tier pricing? 

2. L~ited Offers. 

a 0 Should partial tender offers be permi tted? 

bo If partial offers are permitted, should shares 
be required to be accepted pro rata? 

co Should there be a limitation on open market 
accumulation programs? 

30 Minimum Offering Period. 

Should there be a minimum offering or solicitation 
period? If so, for what period? 
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4. Wittrlrawal Rights. 

Should wittrlrawal rights be required? If so, on what 
basis? 

5. Should states law rights of appraisal be incorporated in 
federal law? 

D. Approval of ACX}uiror's Shareholders. 

Should the aCX}uiror have to obtain the prior approval of its 
shareholders of proposed major aCX}uisitions and attendant 
financings? 

V. Regulation of OpIX>sition to ACX}uisition of Control. 

A. Should state corIX>rate law fiduciary obligations applicable 
to the board of directors be the principal means by which 
its activities are regulated? If so, should the "business 
joogment" rule continue to be the principal applicable 
standard? 

B. If the business judgment rule is the apprq>riate standard 
against which to measure the board's actions, should there 
be different requirenents (i.e. restrictions, rEquirements 
of shareholder approval or prohibition) with respect to one 

. or rore of the followir¥3 actions: 

1. Pac-man defense: 

2. sales of "crown jewels": 

3. target tender offers for their own shares: 

4. use of employee benefit plans to defeat or deter tender 
offers: 

5. "golden parachutes" and "silver wheelchairs" (i.e. 
employment and severance provisions that take effect 
UIX>n a change in control): 

6. lock-ups: leg-ups (~, sales of blocks of shares 
or options on shares to frustrate takeovers): 

7. "shark repellents" (charter and by-law amendments to 
discourage takeover attempts): 

8 • "scorcherl earth" IX>l icies: 
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90 litigation: and 

100 other defensive maneuvers? 

C. Should the repurchase of shares by an issuer at a premium be 
proscribed? 

VI. Regulation of Market Participants. 

A. Is there a need to limit or prohibit short tendering, hedged 
tendering u double tendering? 

1. What is the impact on the market and on the tender offer 
~ess of such practices? 

2. Do such practices inordinately disadvantage the non­
professional investor? If so, are there benefits to 

. such investors that outweigh such disadvantages? 

3. Is there a need to regulate substantively the tender 
guarantee mechanism? 

B. Options. 

DO problems exist in the tender offer process as the 
result of or because of the options markets? ~, can 
and should there be a limitation on or other regulation 
of uncovered call writing during tender offers? 

C. Clearing Systems. 

Should regulations be adopted to require the use of 
depository book entry systems and/or require clearing 
corporations to maintain continuous netting programs 
during tender offers and to ooopt uniform closeout and 
liability notice programs? 

D. Risk Arbitrage. 

Is there a need for substantive regulation of the 
activities of risk arbitrageurs? 

VII. Interrelationship of Various Regulatory Schemes. 

A. Should the Committee consider substantive issues with respect 
to tax, banking, antitrust, ERISA, etc. or limit itself to 
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considering whether in general the various regulatory schemes 
eventually should or could be coordinated procedurally 
and/or substantively? 

B. What is the proper relationship of federal and state securities 
and corporate laws and laws applicable to regulated industries? 

1. Should there b9 state regulation of third party acquisitions 
of securities from shareholders (~, new Ohio statute)? 

2. At present acquirors' activities are, as a practical matter, 
principally restricted by the federal securities laws, 
while the target's responses are, as a practical matter, 
principally subject to state regulation. Is this appro­
priate? If not, what should be done about it? What is 
the appropriate relationship between the federal 
securities laws and state laws applicable to changes of 
cont~l of regulated industries? 

VIII. Additional Issues. 

A. See the additional issues raised by 12 members of the Senate 
Banking Oommittee in the attached letter. 

B. What Gammission enforcement presence is possible or appropriate, 
given the tbning of control acquisitions? Are changes needed 
in the applicable laws to permit an effective enforcement 
preSence? 

c. Tb what extent do continuing changes in the law applicable 
to t~keovers create inordinate difficulties for participants 
and shareholders? 
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\We ~1~ ~ ~ that the Securities and Exchange 
~15ioo mil Mortly ~in ~ fu1l~scale study of the federal 
i'rendex- ©ff~ ~~Q with M eye to proposing new legislation 
m~~o . 
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What iIDould lba ~ role of tl1e government in hostile take­
~~81 

'. \What .is ~ ooxporation 0 s obligations to its shareholders, its 
~lOjfeeso oonsumsrso and the ccmnunity .in a take-over situation? 

~t abuses have occurred under current tender offer law? 

ChaiIJnan 1?~ul J%o Volck&1l of the Federal Reserveo has expressed 
ooncem Wabout take-=avers distorting banking judgments or the creidit 
~e~o w ~ xnight such distortions be prevented? 
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What should be the invel venent of states :in regulat:ing corporate 
take-overs? 

Should sharerolders of a COIpOraticn be given the right to vote 
on proposed tender offers within a specific pericxl of time of the 
offer, and should a shareholder majority be required to approve 
aoquisitiClls am take-overs? 

Are "golden parachute" provisions guaranteeing executives 
salaries and other ~ticn after any change of control of a 
ccrcpany :in the best :interests of shareholders of that carpany? 
Should federal securities law require shareb:>lder approval. of golden 
parachutes or that their provisions be spelled out :in detail in 
cxxrp.nies' proxy materials? 

Should interest on JrDney borrcMed specifically to buy the 
camon stock of another corporation :in a take-over situation be 
tax dedu::tible? 

Should retained earnings used to a~ other cxxrp.nies be 
subject to a milUIm.ml merger tax? 

Should additional time for Wl¢:ing bids be provided under 
a rule of aucticneer:ing? 

Should a federally inqx>sed period of advance notice be established 
requiring a bidder to file registration materials with both the SEC 
and subject carpany managanent prior to the inplementation of a tender 
offer? 

Are individual shareholders currently receiving adEGUate and 
t:Unel.y notice and infoDTBtion about take-overs (including CCJ'II'eting 
offers)? 

Do target corporations currently have sufficiently d.iIect 
. access to all their individual shareholders to corxluct a responsible 
and reasonable defense against a hostile take-over? . , 

It has been suggested that ten9.er offers serve as an effective 
mechanisn to discipline incx:rrpetent management and to peImit the 
transfer of productive assets to the control of nore efficient 
managanent. On the other hand, it has been agreed that the fear of 
hostile take-overs tems to focus managerrent' s efforts on short-run 
profits \\hl.le giving less attention to longer term invesbnents ~ 
for econanic growth. What role, if any, should federal regulatiOn play 
in striking the proper balance between these conflicting concerns? 
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The Chairman and Chief Executive Officer of a corrpany which was a 
major and suco:!ssful player .in a recent multibillion dollar ac:quisition 
c:nntest has embraced the view that "Maybe there's something wrong with 
our system when 0 0 • 0 c:arpanies line up large amounts of ITOney in order 
to purchase stock o when it doesnUt help build one 'l'tIffM factory, buy one 
ITOre piece of equipnent, or provide even one ITOre job." How, if at all, 
should federal regulation address this widespread frustration? 

We reoognize that a number of these issues are outside the direct 
jurisdiction of the Comnissiooo However, it is our urrlerstanding that 
the Advioory Panel being put together by the Ccmnission to study tender 
offers will be made up of outside professionals, including ecananists. 

We believe that the public interest and the COngress would be best 
served by a broad study of the many issues surrounding tender offers 
and particularly hostile take-overs, and, therefore, we encourage the 
Ccmnission panel to be catprehensive in both its awroach and charter. 

On July 13, 1979, the Banking CCmn:ittee requested the Ccmnission 
to review 7 specific questions concerning coverage of the Williams Acto 
The Ccmnission provided its response on February 15, 1980. It \t.Uuld also 
be helpful if the Advioory Panel could review the questions and answers 
and provide any updating which the Panel may deem necessary. 

To assist us in considering this subject, 'We \t.Uuld appreciate 
receiving the study and recarrnended legislation fran the Advisory Panel 
by July 310 1983. 

Sincerely, 

Member 
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APPEtmIX C 

SECURITIES AND EXCHANGE CCl1MISSION 

(Release No. 34-19635) 

Advisory Committee on Tender Offers; Notice of Meeting and Request for 
Public Canrrent 

AGENCY: Securities and Excha~e Canmission. 

AcrION: Notice of rreeti~ of the Securities and Exchange Catunission 

Advisory Committee on Terrler Offers am request for public canment. 

SUMMARY: This is to give public notice that the Securities and 

Excha~e Commission Advisory Committee on Tender Offers will conduct 

a meeting on April 15, 1983 in Morgan Guaranty Hall, 28th Floor, 

15 Brocrl Street, New York, New York, b~inning at 10:00 a.m. This 

rreeting will be o~n to the public. This is also to invite members 

of the public to submit written comments to the Committee. 

ADDRESSES: All canmunications on this r.atter should be submitted in 

triplicate to David B.H. Martin, Jr., Secretary, Advisory Committee 

on Tender Offers, Roam 3024, Securities and Exchange Commission, 

Washi~ton, D.C. 20549. All camrrent letters should refer to File No. 

265-15. 

FOR FURTHER INFORr1ATION, OONTAcr: David B.H. Martin, Jr., Division 

of Coqx>ration Pinance, Securities and Exchange Canmission, Washington, 

D.C. 20549, (202-272-2573). 

SUPPLEMENTARY INFORMATION: In accordance with section 10(a) of ~1e 

Federal Advisory Committee Act, 5 U.S.C. App. 1, 10(03), the Securities 
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and Exchange Canmission Advisory Caranittee on Tender Offers y gives 

notice that it will conduct a meeting on April 15, 1983 in Morgan 

Guaranty Hall, 28th Floor, 15 Broad Street, New York, New York, 

beginning at 10 :00 a.m. The meeting, , . .mich will be open to the 

public, \vill be the second meeting of the Advisory Canmittee. Its 

purpose and agenda will be to consider the issues set forth below 

and to receive reports from its various working groups on such issues. 

The Committee has also scheduled meetings for May 13, 1983 in New 

York City at a place to be announced, and for June 10 and July 8, 

1983 in Roam lC30 at the Commission's main offices, 450 Fifth Street, 

N.W., Washington, D.C. The Advisory Caranittee's first meeting was 

held on March 18, 1983 at the Commission's main offices. 

The Cammittee believes that it is rmportant to receive views 

from the public. TO this end, through the facilities of the Securities 

and Exchange Commission, the Caranittee is soliciting written comments 

on the issues set forth below. This solicitation is made solely by 

the Advisory Committee ann the Commission is providing its facilities 

to assist the Committee in receiving public comment fram the widest 

possible audience. Because of the till1e constraints affecting the 

Camrnittee's work schedule, it is requested that written views be 

submitted not later than Hay 1, 1983. All canrnent letters received 

will be available for public inspect ion and copying at the Commission IS 

Public Reference Roam, 450 Fifth Street, N.W., Washington, D.C. 

Y The Advisory Canmittee was established on February 25, 1983. See 
Release No. 34-19528. 
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Issues to be Addressed 

I. Basic Objectives. 1~0 should be protected under federal 

securities laws in tender offer transactions and other a<X}Uisitions 

of corporate control? t~at should be the objectives of regulation 

that achieves such protection? What premises should govern the 

balancing of these objectives. 

II. ECOIUT\ics of Temer Offers. What econanic factors affect 

the number, size am other characteristics of tender offers? What 

are the anticipated econanic effects on the number, size ann other 

characteristics of tender offers of changing the current regulatory 

scheme? What are the economic linplications of tender offers and 

other acquisition techniques on the economy in general and specifically 

with respect to bidders, subject canpanies, investors and the securities 

markets? 

III. Regulation of Acquisition of Corporate Control. What should 

be the primary purposes of the federal securities laws with respect 

to acquisitions of corporate control? ~Vhat changes are needed in the 

current regulatory scheme? Should timing and informational requirements 

continue to be the primary objectives? To what extent should equality 

of treatment and substantive fairness be regulatory objectives? 

IV. Regulation of Opposition to Acquisitions of Corporate Contr.ol. 

Shoul<1 the "business j udgJT-ent" rule continue to be the principal 

substantive standard governing opposition to acquisition of corporate 

control? Should there be substantive regulation of opposition in 
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general or specifically with respect to 98rtiGular defensive practices 

such as "scorche<i earth" fX)licies, "golden parachute" provisions, 

sales of "crown je~ls", "shark repellent" provisions, and issuer 

repurchases of securities at a premiun? 

v. Regulation of Market Participants. Is there a need for 

substantive regulation of market participants in connection wi th 

acquisitions of corp:>rate control, particularly ,,"ith respect to short, 

hedge, or multiple tendering? If so, what regulation is appropriate. 

VI. Interrelationship with Other Regulatory Scherres. Nhat is 

the proper relationship between federal and state securities and 

corporate laws with respect to acquisitions of corporate control? TO 

the extent the federal securities laws governing acquisitions of 

corporate control interrelate with other federal and state regulatory 

schemes, such as ta~ laws applicable to tax, ban~ing, antitrust, 

eMployee benefit plans or regulated industries, is there a need for 

substantive or procedural coordination? 

George A. Fitzsurumons, 
Advisory Corrunittee Management Officer-. 

March 29, 1983 
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APPENDIX D 

SECURITIES AND J;~~~ 
EXCHANGE COMMISSION ~\ ~~\~ 

Washingt~n, D. c. 20549 • ~.hJ 
(202) 272.-2650 CO~&-

For Immediate Release·: 83-10 

SEC TENDER OFFER COMMITTEE FORMED 

At the March 18th organization meeting of the SEC Advisory 

Committee on Tender Offers, Dean LeBaron was appointed Chairman 

of the Committee. Mr. LeBaron is the President of Batterymarch 

Financial Management, which manages $9 billion of equity 

securities. The Batterymarch portfolio has included most of the 

targe~ and many of the bidder corporations involved in recent 

tender offers. 

The Committee requested that written comments be' provided 

David Martin, Secretary to the Committee, by shareholder groups, 

individual shareholders and other interested parties, preferably 

within 30 days. The next meeting of the Committee will be held 

in New York City on April 15th. The Committee's final report is 

scheduled to be submitted to the full Commission and the Senate 

Committee on Banking, Housing and Urban Affairs in July. 
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In the course of the six-hour organizational meeting, the Committee 

of prominent members of the business and financial community, legal 

and accounting professions and academia revised and refined the 

agenda of major issues to be addressed. In addition to tender 

offers, it will include the broad spectrum of transactions involving 

changes in corporate control, because if one method is made less 

attractive, it will simply cause others to be used. 

The Committee divided the issues among the following subcommittees: 

The basic objectives of regulation, chaired by 

Martin Lipton of Wachtell, Lipton, Rosen & Katz. 

The economics of tender offers, jointly chaired by 

Professors Frank H. Easterbrook and Greg Jarrell of the 

University of Chicago. 

The regulation of acquisition of corporate control, 

chaired by Robert F. Greenhill, t1anaging Director of 

Horgan Stanley & Co. 

Regulation of opposition to acquisitions, chaired by 

Joseph H. Flom of Skadden, Arps, Slate, Meagher & Flom. 

Regulation of market participants, chaired by 

Robert Eo Rubin, General Partner of Goldman Sachs & Co. 

Interrelationship with other regulatory schemes, chaired 

by Ir.win SchneIderman of Cahill, Gordon & Reindel. 
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Other members of the Committee include Michael D. Dingman, 

Chairman of Wheelabrator-Frye Inc.; Ray J. Groves, Chairman of 

Ernst & Whinney; Alan R. Gruber, Chairman of Orion Capital 

Corporation; Edward L. Hennessy, Jr.; Chairman of the Allied 

Corporation; Robert P. Jensen, the former President of 

G.K. Technologies, Inc,; John W. Spurdle, Jr.; Senior 

Vice President of the Morgan Guaranty Trust Company; Jeff Tarr, 

Hanaging Partner of Junction Partners; and Bruce ~qasserstein, 

Managing Director of First Boston Corporation. 

# # # 
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APPENDIX E 

LIST OF COMMENTATORS 

Aetna Life & Casualty Company 
American Council of Life Insurance (2 letters) 
American Insurance Association (2 letters) 
American Mining Congress (2 letters) 
American SOCiety of Corporate Secretaries, Inc. 

The Bar Association of Greater Cleveland 
Bate, Rodney Eo 
Bauer, Ray E. 

Control Data Corporation 

D'Arcy, Serafina F. 
lEAngelo, Harry (Assistant Professor, The Graduate SChool of 

Management, University of Rochester) (3 articles) 
DeMott, Deborah A. (Professor of Law, Duke University SChool of Law) 

(2 articles) 

Federal Trade Commission 

Gary, Norman L. 
Genter, Frank M. 
Gregory, Harry K. 

Kaye, SCholer, Fierman, Hays & Handler 

Leighton, William (Option Advisory Service, Inc.) (2 letters) 
Lewis, Walter 
Lowenstein, Louis (Associate Professor, Columbia University SChool 

of Law) (article) 

Marley, Frank E., Jr., Esq. (Van Camp & Johnson) (2 letters) 
Mendell, Ira Lo 
Morris, Walter S. 

North American Securities Administrators Association, Inc. 
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Perkins, Malcolm D., Esq. (Herrick & Smith) 
Profusek, Robert A., Esq. (,Jones, Day, Reavis & Pogue) (article) 

Ratliff, George D., Jr. 
Riger, Martin (Professor of Law Emeritus, Georgetown University Law 

Center) (2 letters) (article) 
Roberts, l"1illiam J. (Bacon, Whipple & Co.) 
Rosenzweig, Victor M., Esq. (Olshan Grundman & FrOMe) (article) 

Securities Industry Association, Reorganization Division 
Shefsky, Saitlin & Froelich, Ltd. 
Sidak, Joseph Gregory, Esq. (article) 
Smith, J. Walter. 
Steinberg, Marc 1. (Visiting Associate Professor of Law, The George 

Washington University, The National Law Center) 
(3 articles) 

TObin, James M., Esq. (Squire, Sanders & Dempsey) (article) 
Topkis, Jay, Esq. (Paul, Weiss, Rifkind, Wharton & Garrison) 
Trevor, Leigh 13., Esq. (Jones, Day, Reavis & Pogue) 

The Union Corporation 
United States Deparbment of Justice (Antitrust Division) 

Vorys, Sater, Seymour and Pease 

White, Hugh V., Jr., Esq. (Hunton & Williams) 
Wolf, Marshall 

Anonynous 
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APPENDIX F 

SECURITIES AND EXCHANGE COMMISSION 
ADVISORY COMMITTEE ON TENDER OFFERS 

AGENDA OF MEETING 
June 2, 1983 

John Elam - Attorney - Vorys, Sater, Seymour and Pease 
Columbus, Ohio 

James TObin - Attorney - Squire, Sanders & Dempsey 
Colt.nnbus, Ohio 

Leigh Trevor - Attorney - Jones, Day, Reavis & Pogue 
Cleveland, Ohio 

* 

* 

* 

Peter Robertson - General Counsel - Massachusetts Securities Division 

B. North American Securities Administrators Association (NASAA) 

Orestes Mihaly - Chairman, NASAA Tender Offer Committee: Assistant * 
Attorney General in Charge, New York Bureau of 
Investor Protection and Securities 

C. Securities Processing and Shareholder Communications 

Elef Fitrakis - President, Reorganization Division, Securities 
Industry Association: Assistant Vice President, 
Operations - Paine, webber, Jackson & Curtis 

* 

John Yahoves - Section Manager, Special Cashiering Operations 
Department - Merrill Lynch, Pierce, Fenner & Smith, Inc. 

John schmidlin - Vice President, Morgan Guaranty Trust Company of New York 

Angelo Cordaro - Morgan Guaranty Trust Oompany of New York 

Barry weiss - Vice President, Operation Division - Goldman Sachs & Co. 

Kenneth Schol - The Depository Trust Canpany, Inc. 

Cal Van DerGiesen - Bankers Trust Canpany 

Emil Solpati - Asiel & Co. 

Gene Vanhorn - First Jersey National Bank 

Michael Foley - Chemical Bank 

D. Tender Offer Regulation in Canada 

Charles Salter - Director, Ontario Securities ccrnmission 

Pierre Lortie - President, Montreal Exchange 

* Submitted comment letter 
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D. Tender Offer Regulation in Canada (con't) 

Gordon Coleman - Attorney - Tory, Tory, DesLauriers & Binnington 
Toronto, Ontario 

Henry Knowles - Former Chairman, Ontario Securities commission 

WNCHEDN RECESS 

E. Participants 

Jay TOpkis - Attorney - Paul, weiss, Rifkind, Wharton & Garrison 
New York, New York 

Marshall Berkman - Chairman of the Board & Chief Executive Officer 
Arnpco-Pittsburgh Corporation 
pittsburgh, Pennsylvania 

Carl Icahn - President & Chairman, Icahn & Company 
New York, New York 

Steven Olson - Assistant General Oounsel, Control Data Corporation 
Minneapolis, Minnesota 

Peter Bator - Attorney - Davis, Polk & Wardwell 
New York, New York 

Victor Rosenzweig - Attorney - Olshan Grundman & Frame 
New York, New York 

F. Shareholders 

Robert Profusek - Attorney - Jones, Day, Reavis & Pogue 
Dallas, Texas 

William Leighton - President - Option Advisory Service Inc. 
New York, New York 

Rodney Bate - Ho-Ho-Kus, New Jersey 

Walter Lewis - Scarsdale, New York 

G. Econanics 

Harry DeAngelo - Assistant Professor, Graduate School of Management 
University of Rochester 
Rochester, New York 

* 

* 

* 

* 

* 

* 

* 

Louis Lowenstein - Associate Professor, Columbia University School of Law * 
New York, New York 

H. U.S. ~partment of Justice 

William Baxter - Assistant Attorney Ceneral, Antitrust Division * 

* Submitted comment letter 


