
ANDREW B. KIRKPATRICK, ,JR. 
RICHARD l. SUTTON 
DAVID A. DREXLER 
.JOHANNES R. KRAHMER 
O. F"RANCIS BIONDI 
LEWIS S. BLACK, ~R. 

HUGH M. MORRIS 
1878-1966 

WALTER L. PEPPERMAN, D 
PAUL P.WELSH 
WILLIAM O. LAMOTTE, III 
DOUGLAS E. WHITNEY 
WILLIAM H. SUDELl, ~R. 
MARTIN p. TULLY 

MORRIS, NICHOLS, ARSHT & TUNNELL 

ALEXANDER l_ NICHOLS 
S. SAMUEL ARSHT 

JAMES M.TUNNELL,JR. 
W. GLASGOW REYNOL.DS 

0" COUNSCI. 

.JOHN E. BABIARZ, .JR. 
THOMAS REED HUNT, ,JR. 
A. GILCHRIST SPARKS, III 
WILLIAM T. ALLEN 
RICHARD D. ALLEN 
DAVID LEY HAMILTON 
.JESSE l. BURKE,Ill 
FRANCIS S. BABIARZ 
MARK B. GOLDFUS 
LAWRENCE A. HAM ERM ESH 
.JOHN F. ,JOHNSTON 

',WAlTER C. TUTHILL 
DONALD F. PARSONS, .JR. 
.JACK B. BLUM ENF£LO 
DONALD NELSON tSKEN 
DAVID A.JENKINS 
OONALD E. REID 
MARGUERITE A. CONAN 
FRANCIS J. MURPHY 
RICHARO .J. GIACCO 
DENISON H. HATCH, .JR • 
.JEFFREY S. WELCH 
THOMAS C. GRIMM 
ERIC C. HOWARD 
KENNETH J. NACHBAR 
BEVERLY ,J. WIK 
ANOREW M. JOHNSTON 
PETER W. LABEREE 
oMARY 'B. GRAHAM 
MICHAEL HOUGHTON 
EDMOND O. JOHNSON 

TWELFTH AND MARKET STREETS 

P. O. Box 1347 
WILMINGTON, DELAWARE 19899 

TELEPHONE (302) 658-9200 

TELECOPY (302) 658-3989 

May 2, 1984 

The Honorable John S.R. Shad 
Chairman 
Securities and Exchange Commission 
450 5th Street, N.W. 
Washington, D.C. 20549 

Dear Chairman Shad: 

DOVER OFFICE 

GEORGE F. GARDNER ID 
RCSIDCNT ~"R"NC.R 

WILLIAM .J. DIMONDI 

JEAN A. CROMPTON 

1275 SOUTH STATE STREET 

P. O. BOX 1003 
OOV~R, DELAWARE '9903 

(302) e'74-SQOO 

GEORGETOWN OFFICE 

RANDY J. HOlLANO 
AE.IDENT Pll.ATNEA 

MICHAEL .J. RICH 

WILLIAM B. CHANDLER, ID 
a WEST MARKET STREET 

P. O. BOX 231 
GEORGETOWN, DELAWARE 19947 

(302) Bse·e3S8 

I read wi th great interest your March 28, 1984 

statement to the House Subcommittee on Telecommunications, 

Consumer Protection and Finance wi th respect to the 

recommendations of the Advisory Committee on Tender Offers. 

At the outset, I commend the Commission for respecting the 

fundamental role of state law 1n regulating the conduct and 

responsibilities of corporations and their managements. The 

Commission's affirmation that substantive corporate law 
. 
1S 

an area of state, rather than federal, regulation is an 

important contribution to 
. . 
improv1ng relationships wi th its 

the states. 

In light of your testimony and its recognition of 

the fundamental role of state corporat ion law, however, I 
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wish to direct the Commission's attention to one important 

area in which, 
. . . 
in my opinion, it is acting inconsistently 

with this principle; that is, the Commission's endorsement 

of the Advisory Committee's Recommendation 22. That Recom-

menda t ion proposes amendments to the Commi 58 ion's proxy and 

tender offer rules to require that a target corporation pro­

v·ide an "acquiror" with the corporation's stockholder list 

upon receipt of the acquiror' s "bona fide" request. The 

text of Recommendation 22 is as follows: 

The Commission should require under its 
proxy and tender offer rules that a tar­
get company make available to an 
acquiror, at the acquiror's expense, 
shareholder lists and clearinghouse 
security position listings within five 
calendar days of a bona fide request by 
an acquiror who has announced a proxy 
contest or a tender offer. The Commis­
Sion should consider prescribin~ stan­
dard forms (written or electronic) for 
the delivery of such information. 

Hence, Recommendation 22 proposes to require, as a matter of 

federal law, a corporation to turn over its stockholder list 

without regard to whether the person who requested it would 

be entitled to the list under state law. This would be, in 

my view, a most unfortunate and unnecessary precedent. 

COQsistent with its mandate to ensure adequate 

disclosure to investors, the Commission has a clear interest 

in ensuring that a target corporation's stockholders will 

receive the information necessary to make an informed voting 
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or investment decision. On the other hand, it is state law 

that determines who may have access to a corporation's 

stockholder 1 is t. Heretofore, the Commission has taken a 

balanced approach that satisfied its interest in ensuring 

that such information will be disseminated without overrid-

ing the state law governing access to stockholder lists. 

Under the Commission's current proxy and tender offer rules, 

specifically Rule 14a-7 and Rule 14d-5, a corporation must 

elect either to mail materials for one making a tender offer 

or soliciting prOXies or to provide that person with a 

stockholder list. Since the corporation may choose to avoid 

turning over its stockholders list under the Commission's 

current rules by mailing the materials itself, these rules 

do not preempt state law by forcing the corporation to turn 

over the list to a person not entitled to it under state 

law. Nor, for that matter, is a person whose materials are 

mailed by the corporation under the Commission's rules pre­

cluded from also pursuing any state law right he may have to 

the stockholder list. See, Wood, Walker & Co. v. Evans, 300 

F. Supp. 171 (D. Colo. 1969), aff'd, 461 F.2d 852 (10th Cir. 

1972); Securities Act Release No. 6158 (November 29, 1979). 

Significantly, unlike many Advisory Committee 

recommendations that the Commission found to infringe on 

state law, questions regarding the access of interested per­

sons to stockholder lists are among the few subjects appar-
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ent1y addressed universally by state common law and 

statutes. Moreover, a reView of the commentaries does not 

reveal any state in which stockholders are deprived of a 

right, upon a proper showing, to inspect a corporation's 

stockholder list. Indeed, many states, including Delaware, 

entitle any stockholder to a stockholder list so long as he 

has a proper purpose, a term which is liberally defined to 

mean any purpose reasonably related to his interest as a 

stockholder, and even places the burden on the corporation 

to prove that the stockholder has an improper purpose. 

Under state law, the conduct of a proxy contest or a tender 

offer has generally been found to be a proper purpose for 

obtaining a stockholder list. 

In the Advisory Committee's report, the purpose of 

Recommendation 22 is given as follows: 

The Committee believes that the 
current rules requiring a target company 
either to turn over the shareholder list 
or to mail for the acquiror have failed 
to assure that shareholders have speedy 
and complete dissemination of the 
acquiror's disclosure documents. The 
discretion given to the target company 
to mail for the acquiror severely 
restricts the ability of the acquiror to 
have free and easy access to share­
holders. Moreover, the potential for 
abuse through slow mailings is substan­
tial. The Committee recommends that the 
Commission require that the target com­
pany provide its stockholder list to the 
acqu i ror upon reques t. (footnote omi t­
ted) • 
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I do not believe there is sufficient evidence that a pattern 

of fraud or abuse exists so as to justify, under the 

standards of the Securities Exchange Act, the Commission's 

preemption of a body of state law which reaches back nearly 

a century. Although I closely follow this area of the law 

and have represented both bidders and targets, I am not 

aware of a single instance in which the state law governing 

access to stockholder lists has prevented a proxy contest or 

tender offer from going forward. Nor did the Advisory Com­

mittee refer to any instance in which a proxy contest or 

tender offer was stymied by a state law-imposed restriction 

on an interested person's ability to disseminate information 

to stockholders. 

To the contrary, I believe the facts support the 

conclusion that, as a result of the rights afforded by both 

state law and the Commission's Rules 14a-7 and 14d-S, there 

has been no meaningful difficulty in disseminating proxy and 

tender offer materials to stockholders. In this regard, I 

am not aware of any instance where the Commission found it 

necessary to take legal action to enforce Rule 14a-7 or Rule 

14d-S to ensure that stockholders will receive materials 

that they otherwise would not have received, let alone any 

instance in which the Commission (or a bidder or proxy con­

testant) succeeded in such a proceeding under federal law 

but was nonetheless frustrated in accomplishing its objec-

tive by state law. Indeed, notwithstanding the fact that 
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Rule 14a-7 and Rule 14d-5 have been regularly employed and 

the fact that contests for control are among the most liti­

gious events in our society, only a handful of cases have 

been brought alleging violations of these rules. It was not 

until very recently that the courts even considered whether 

a private right of action exists under Rule l4a-7. See, 

Haas v. Webo1t Stores, Inc., No. 85-2069 (7th. Cir. January 

12, 1984), [1983-1984 Tr. Binder] Fed. Sec. L. Reptr. (CCH), 

These facts, in themselves, give evidence that 

there has not been a pattern of fraud or abuse adequate to 

justify the extreme act of overriding state law. 

The Commission is being asked to climb the 

s 1 i ppe ry slope. Once having preempted state law in this 

case, the Commission as an institution will be less able to 

resist calls for even greater preemption, perhaps involving 

the most fundamental tenets of state law. This is a path, I 

believe, which would inevitably lead to a perception that 

the Commission is arrogant or disdainful of state interests 

and a resulting conflict with the states that is not in the 

Nation's ultimate best interests. 

From your March 28, 1984 testimony, it is clear 

that the Commission comprehends the importance of respecting 

the fundamental role of state corporation law and the 

dangers inherent in overriding them. Therefore, it would be 

especially ironic if the Commission now embarks upon the 

unfortunate road of preemption not in response to a wide-
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spread significant mlsuse of corporate power, but over the 

mechanics of distributing materials to stockholders, an area 

where there has not been a serious pattern of fraud or 

abuse, and where, I submit, the interests to be served can 

be traced to a handful of professionals. 

I hope you will find these thoughts helpful. I 

have taken the liberty of sending copies of this letter to 

the members of the Commission and Messrs. Goelzer and Huber 

of the staff. 


