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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA

TR " No. 86-5089

SECURITIES INDUSTRY. ASSOCIATION,
Appellee,
A L

PR . . BOARD OF GOVERNORS OF THE
T " FEDERAL RESERVE SYSTEM, et al.,

Appellants,
g .
BANKERS TRUST COMPANY

Appellant.

.. ... Apd Consolidated Cases Nos. 86-5090, 86-5091,
’ ) And 86-5139 T

. ON APPEAL FROM THE UNITED STATES .
"DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

e REPLY BRIEF FOR APPELLANTS BOARD OF GOVERNORS .
I """ "OF THE FEDERAL RESERVE SYSTEM, et al. o

SOl T na L - INTBQDUF?ION
- ..-. In.its opening brief ("Bd. Opening Br."), the Board

demonstrated that the commercial paper activities described in

the Board's June 1985 Statement concerning the Commercial Paper
Placement Activitfes oﬁ Bankers Trust Company (the"“Statement“)
are*autho;xzed by ‘the. lxteral language af section 16 of the

Glass;Steaga;l_Act.f.l%»q.s.qt,§ 24 Seyenth, We showed that
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the bank places commercxal paper solely as the agent of and on

the order of customers and thhout recourse to the bank. In
“addition, we'%howed'that the activities described in the

‘Statement do not involve underwriting or distributing for

purposes'of sections 16 and 21 of the Act, because the bank

does not. purchase commercxal paper and then resell it. Even if
the terms-underwriting and distributing include activities
conducted solely as agent, we showed that the bank would not

engage in such act1v1t1es, because it does not offer commercial

éépéé'éa the public. Finally, we demonstrated that the

placement activities involved, if conducted within the limits

:prescr1bed by a llteral readlng of the’ statutory language, will

not produce‘the risks to the bank and other subtle hazards that

‘the Glass-éteagall Act was adopted to prevent.
-~ - “"In"this reply brief, we will show the lack of merit in

’the contentlons made by appellee the Securxtxes Industry

Assoc1atlon (“SIA.Br.”) and supportxng amici in an effort to

}ustxﬁy the. dxstrlct court s plaxn dLsregard for the statutory

iIanguage and its’unwarrantedarejection.of the Board's careful

e

assessment of the supervxsory rxsks rnvolved.

'rhe Board xs- -joined in this reply brief by the

- . -

b

'Department of the treasury and -the 0ff1ce of the Comptroller of

‘the Currency.; - :.f',f ;'1?',_ -
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“rr © ©  SUMMARY OF ARGUMENT
Section 16 of the Glass-Steagall Act provides that a

bank's business of dealing in securities shall be limited to
buying ‘and “selling securitiesas the“agént and-on the order of
customers;'uIZwU.s,C. § 24 Seventh. 'We demonstrated in our
apening :brief “that the placement meéthods described in the
Board's Statement fully comport with the literal language of
this-provision.

“v->2. "The SIA's contention that these methods are not
authorized by the statute is premised on the view that the

"“busitness of dealilng": in Becurities referred to-in section 16

issued. " The ‘term "dealing™ however, in its ordinary sense,
simply -means doing business or "trading- in a commodity.,
Similarly, the term "dealing" as used in the federal securities

laws can refer to transactxons 1n both the primary market,

i.e., new 1ssues of securxtxes, and in the secondary market,
Finally, 1f the provxs1ons 11m1t1ng a bank S business of
dealing in securxtxes apply, as the SIA contends, only to

trading 1n the secondary market, then activities involving new

issues cannot viblate those limitations,’

In addition, the SIA 1s wrong in claxmxng that a bank

plac1ng commercxal paper under the Statement vxolates

sectlon 16 because the bank does not place the commercxal paper

on the unsol1cited order of customers. Fxrst, nothxng in the

language of sectxon 16 Speaks in terms of unsolicited orders.
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Second, under the Statement, the bank places commercial paper
at ‘the direction of the. issuer/customer and engages in
solicitation to no greater-extent than a securities broker.

. -+-. .- Section 21 -of the Act. prohibits a deposit-receiving
institution;from~engaging in the business of. “"underwriting,
selling, or distributing” securities.: 12-U.S.C. § 378¢(a)(l).
Because the commercial paper placement activities at issue are
authorized by section 16, they ‘are not prohibited by
section 21, since  sections 16 and 21 "seek to draw the same

line.”: .See Securities Industry. Association v. Board of

Coverfnors,. 104 S.°Ct.:22979,:2986 :(1984)._ ("Bankers Trust®"). We

also demonstrated in our -opening brief :that under -the Statement
the bank would not be underwriting or distributing commercial
paper because the bank does not purchase commercial paper and
attempt to resell it, the.traditional meaning of these terms,
and because-the bank -does not offer the:paper to the public.
The SIA challenges- these arguments by asserting that,
bagsed on the definition in the Securities Act of 1933,
underwriting refers to any offerxng of securities. Based on a

—dJctionary definition. the SIA claims that 'distributing means

the same thing.; However, .as we have shown, under the

Securities Act an underwriting requires a: public offering, see

a’n, Rep. No.: 1838, 73d 'Cong. 24 Sess._4l (1934), and, when

used in connectxon w1th a. securities offerxng, a distribution

means a public offering. E. g. Black's Law Dictionary 426 (5th

ed. 1979).
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. . ... Given that .commercial paper placement activities are

authorized by the plain meaning of the statute, the activities

may be invalidated only if there is clear .evidence in the

legislative history to :support such a finding. The SIA has

produced no legislative history even suggesting that Congress
meant the -Act to prohibit: banks - from privately "placing
commercial paper or any other securities,

Toewr- The :SIA also errs in-attempting to treat the Supreme

Court's decision in Bankers Trust as dispositive. here., 1In

Bankers Trust, the Supreme Court expressed no opinion on

whether a bank placing commercial -paper would be. involved in
sedling: activities:-prosctibed by the-Act. :104:S. Ct.-at-2992

n;12. Moreover, unlike_ the-tuling in Bankers Trust,-where it

was conceded that the literal terms-of the statute -applied (104
S.-€t. at 2987-88), the Board's Statement here is based on the
finding that the activities in-question do not fall within the
literal language of -the Act. :-

tl--:_.:- Finally, _the.: SIA's:rcontention .concerning  ‘the
possibility of subtle hazards arising from the commercial paper
placement activities is tantamount:to-an assertion that the Act
is: violated -whenever a :bank-has a-promotional interest .in
pafﬁiculat'securtties- ‘However, Congress has used. clear and
precise language :to-identify the investment banking functions
it intended tO?prdhibit‘tO banks._-There is no justification,
therefore, - for -expanding the Act's prohibitions based on
nebulous: .considerations. of promotional ‘interest that are

inherent in many lawful banking functions.
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ARGUMENT

I. THE BOARD REASONABLY FOUND THAT THE COMMERCIAL
“ PAPER PLACEMENT METHODS DESCRIBED IN THE BOARD'S
. STATEMENT ARE AUTHORIZED BY SECTION 16 AND DO NOT
" CONSTITUTE UNDERWRITING OR 'DISTRIBUTING
SECURITIES IN THE ORDINARY MEANING OF THOSE TERMS.

tn

A, The Board's Finding That The Placement Of
" Commercial Paper On An Agency Bisis 1Is
_.Authorized By The Terms Of Section 16 Is
Consistent With The Terms Of The
Statute. .

Section 16 of the Glass-Steagall Act, 12 U.S.C. § 24
Seventh,.provi@es;ip relevant part that a bank's business of
dealing in securities shall be limited to purchasing and

selling securities "without recourse, solely upon the order,

and. for the account of, customers, and in no case for [the

bank's] own account.” We have demonstrated (Bd. Opening Br.

19-24), that the placement activities described in the
S:a;gmgnt,a:e ?ptho:ized by the literal terms of_section 16
;ipgg, in_condupting these activities, the bank does not
purchase commercial paper for its own account or make loans to
the issuer of the‘papgr that are the equivalent of purchasing
gh?ipgperi sigcg the bank places Fhe paper only at the

direction of its customer, the issuer of the paper: and since

- e .

the bank assumes no liability that gives the holder recourse to

the_bank, |

The SIA's contentions concerning the applicability of

the permissive phrase of section 16 to the activities described

in_the Board's Statement ‘are premised on reading into the terms

of the 'section’ limitations not: contained in the ~statutory



-7-

language. Indeed, the court below did not dispute the Board's

finding that the activities outlined in the -Statement are
consistent with the common meaning .of the "Act's literal
language.

l... . The SIA errs in claiming that the “"business of
dealing . . . in:securities” referred to in section 16 covers
only the trading of sééuriéiés in the.éecondary market, not to
selling ngy‘éecyfitiesi and thus that fhe authorization for
agency sales of securities in section 16 is inapplicable to the
placement of commercial .paper as described in the Stateﬁént.
Nothing in the statutory language, the stricture of the Act, or
in: the contemporaneous understanding .of the - relevant
terminology as reflected in the federal securities laws
supports such a proposed alteration of the 'statutory language.
-_::- . First, nothing in the ordinary meaning of the phrase
the "business of dealing" in -securities "suggests a distinction
between primary and secondary market activities. -The ordinary
meaning of “dealing," moreover, simply refers to doing business
or -trading in a commodity.l/

1/ E.q., Webster's New International Dictionary 675 (24 ed.
1959) s -Nothing. in:-Securities Industry  Ass'n v. Board of
Governors, 104 S. Ct., 3003 (1984] ("Schwab") supports the SIA's
efforts to rewrite the.statute, -In Schwab, :the Supreme Court
~indicated that secondary market brokerage falls within the
“permissive phrase of section 16, 1Id. at 301l n.20. Nothing in
the Court's opinion or analysis suggests, however, that
.contrary to the plain meaning of the language “only secondary
market activities are permitted by section 1l6.

~ e
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Second, the SIA's reliance on the federal securities

laws to support such a limitation to secondary market
transactions is misplaced, since thé Securities Act of 1933
recognizes no such limitation. The Securities Act defines a

"dealer" as:

= any person who endages . “. . ‘as agent,
‘broker, or principal, in the business of
offering, buying, selling, or otherwise
dealing or trading in securities issued by

-+ - another person, T ,

15°U.5.6.°§ 77b(12). This definition literally covers a person
who™ engages, @8- an agent,- in -the business of selling- new
securities issded by “another person. - Indeed, firms that engage
in  no business other than underwriting or distributing new
issues of securities arte uniformly understood to be

2/

broker/dealers ‘for purposés of federal securities laws.=

2/ sEC, Report of Special Study of the Securities Markets,
H.R., Doc. No., 95, Pt. I, '88thR Cong., lst Sess. 17, 32
(1963) (according to SEC survey of broker-dealers regxstered
with “tHe -Commi§sion, ovér 5O -broker-dealers eagaged only in
activities involving new issues). Other provisions of the
Securities Act demonstrate that . "dealing"” in securities can
encompass selling new issues, For example, the Act's
registration requirements, generally applicable to new issues
of securities, do not apply to "transactions by any person
other _tham _an_jissuer, underwriter, or dealer."” 15 U.,S.C.

§ 774(1). . Similarly, the Act also exempts transactions by a
dealer, but excludes from the exemption securities constituting
an unsold allotment to‘:or subscription by  a dealer who
participates in-the distribution of the securities. 15 U.S.C.
§:77d(3)(C).""Both:cthese provisions-explicitly recognize that a
dealer.indy be involved with new issues of securities,
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- =zur.o. Interpreting the authorization in section 16 to engage
‘in "the business -of dealing” in securities to include the
selling -of -new issues of securities does not, as the SIA
-gqntendqiipakg_re@gndant the - separate prohibition in section 16
against "underwrit[ing] any issue of securities or stock." .As
is -evident -from ‘the terms of the statute, the provisions in
section 16 relating to the "business of dealing®-in securities
concern the bank's -business--its ongoing, day-to-day
operations.. The prohibition against underwriting any issue of
securities governs the bank's conduct regarding any particular
igsue of :securities, and applies-.regardless of the nature of
the bank's day-to-day business, Indeed, the Securities Act of
1933, which is:-relied on by the SIA to support its claims,
makes. precisely this: same distinction between “"underwriting®
and "dealing":

The term “underwriter” is defined not with

.. . reference teo the particular person s.general
business but-- on --the basis.:of -his

relationship to the particularc offer1ng.-

[
4

e . 2. ' AN

[IAER)

- In- contrast to “the defxnition of :

] underwriter,' the definition of *dealer™ in
: < § 2(12): does depend on the person's general"
- i.zc :-agtivities eather than his conduct in- the
S o pa:ticular offering.' S

s

-1 L. Loss, Securities Regulation 547, 557 (2d ed. 1961).

Third, a finding that the "business of dealing" in
section 16 refers only to transactions with securities already

issued does not compel a conclusion that the activities



-10-

descrxbed in the-Statement vxolate sectlon 16 such a finding

would compel precisely the op9051te conclusion. Since, under
the terms ot section 16, the iimitation to sales solely as

agent and not for the bank s own account applxes only if the

- v

actxvitxes are part of the “busxness of deal1ng in securities,

a conclusion that partlcular securxties activities are not part

of that bus1ness means the actxvitxes cannot violate section 16
(prov1ded they are not underwrrtlng).' Moreover, because the

activities would be permissible ‘under section 16, they would

S S T e 3/

;1§o'be consistent with section 21 (see pp. 12-13 infra).=

2’7" The SIA's contention that, in_follouindithe piacement

‘procedures descrlbed in the Board s Statement, the bank would

not be placxng secur1t1es “on the order of customers is

without merit. As we have shown, ‘the requlrement in section 16
that purchases and sales of securities by a bank be on the
order of customers is’ plaxnly intended to prohibit transactrons

for the order of the bank -- those initiated and directed by

—~ - - - e . _ - = e e - . - - B

3/ This analysis would leave open the question .whether the.
bank's placement activities are within its authorized powers.
Since. the Board regulates only state chartered banks that are
members of the Federal Reserve System, this question would be
one of state law. However, since banks in New York and other
states have privately placed securities for years without the
intervention of any .state authorities, presumably these
placement functions fall within the lawful activities of banks
in general. In any event, these questions are beyond the
issues in this case -- whether the bank's placement role is
inconsistent with the. federal prohibition in the Glass-Steagall

Act.
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the bank for its own account. See Securities Industry

Association v. Comptroller of the Currency, 577 F. Supp. 252,

255 (D.D.C. 1983), aff'd per curiam, 758 F.2d 739 (D.C. Cir.

19“5), cert. denxed 106 S. Ct. 790 (1986) Since, under the
S tement, only the xssuer, not the bank, decrdes whether to

sell commercxal paper, the bank complles thh the regu1rement

that the sales be on the order of customers. New York Stock

Exchang v. Smlth 404 F. Sup. 1091 1097 (D.D.C. 1975),

S T s =

vacated on r1peness grounds, 562 F. 2d 736 (D.C. Cir. 1977),

cert. denred 435 U. S 942 (1978).

Contrary to the SIA s contentxon, there is nothing in

the statute that requxres that bank agency sales must be on the'

“unsolic1ted” order of customers. Even lf there were such a

requlrement, howeverf the "sblicitatfon" activities of “a bank

placxng commercxal paper under the Statement are basxcally the

same as those of a securltres broker, whose activities clearly

comport thh the “on the order of customers 'requxrement.

Although a bank placxng commerc1al paper under the Statement

- K -

sollcxts a llmited number of 1nst1tutlons to purchase the

issuer's commercral paper,‘a securxtres broker performs exactly
the same function if no parties are readily available to
complete the customer s trade (see Bd. Openxng Br.-29-30). Nor

1s-the bank s publxcxzrng of ltS wrlllngness and ability to

. o . - '
Tre ': - - L Tom - e PR

sqll thg customer s commereral paper a prohrb1ted .investment

T

bankxng functron-_ a broker does the same thrng when it

dvertxses that 1t wlll sell an xnvestor s stock

- s s e o= - - _-—- . . -~ - . e e
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3l Since the commercxal paper placement actzvztzes authorized

in the Statement are petmxtted by the petmlssxve phrase in

section 16, the SIA etts 1n assettxng they are prohlbzted under

sectlon 21 of the Act, whxch makes 1t unlawful for a

r-~ T T

deposit recexvxng 1nst1tutxon to engage in the business of
sellzng securxtxes. 12 u.s.c. § 378(a)(l). The Board found
(J A. 203-04), and the dlstrxct court agreed (J.A. 315-1s6),

that sectlon 21 should not be read as prohlbxtxng the kinds of

sell;ng aCt1v1t1es authorzzed by sectlon 16.

JIn Secur1t1es Indust:yﬁ-Assocxatzon .v, .Board of

Governors; 104 S. Ct., 2979 (1984) ("Bankers Trust"), the

Supreme Court expressly recognized that “§ 16 and § 21 seek to
draw :the "same -line" and noted that the parties agree that the
“underwriting prohibitions described in the two sections are
coextensive.," 104 Saftt.-lét'2986.i/1 Indeed, section 1l6
expressly authorizes banks to ™“sell[]" securities as agent. If
the SIA's contention weére correct, the very selling activities
that are authorized by section 16 would be made unlawful by
section 2I. The suthorization provisions of section 16 would,
therefore, -be of no effect. However, in construing a statute,

effect must be given, if possible, to every word congress

~ R Tt : . S

4/ . this conclusion is supported by the fact that in 1935

" section 21 was amended to make clear that it does not prohibit
any bank._from. engaging in any- securities activity to-the extent
permitted under -section lé.—-See H.R. Rep. No. 742, 74th
Cong., lst Sess. 16 (1935),
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used, E.g., Reiter v. Sonotone Corp., 442 U.S. 330, 339

-(1979) . .In_addition, .since .a sechrities_broker unguestionably
."sells” securities. on behalf of customers, the SIA's theory
.would make unlawful activities that clearly are -permissible

~ynder the Act. . . .. C -

. B...The Board Reasonably Found That The )
v Commercial Paper Placement Methods Described
In .Its _Statement Do Not Constitute -
Underwriting Or Distributing Securities As
Those Terms Are Commonly Understood.

.. .Section 16 states that a bank may not “underwrite any
-issue of securities." 12.U.S.C. § 24 Seventh. Section 21
_probibits deposit-receiving institutions from engaging in the
Eggsiness of "underwriting"” or "“distributing"™ securities, 12

U.S.C. § 378(a)(1). - . ; ; S

The Board's opening. brief demonstrates that the
_p;acgment_methqu described in the Board's. Statement do not
.involve underwriting or distributing securities in the ordinary
paper and.then. resell it. (Bd. Opening Br. 35-37). We also
-demonstrate that even if it is. assumed -that the Act prohibits
.underwriting. and distributing.securities on an agency basis,
.the .bank would not engage in such conduct because it does not
g%ggg;fdcoﬁﬁgrcjglv1paper to-. the -public.  (Bd. Opening .
Br, 317-43), Finally, we demonstrated- that the Board's reliance
.on the meaning of .these terms as used in the contemporaneous
Securities Act provides no basis for inyalidating the Board's

determinations, since the Board's analysis is based primarily
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on the ordinary meaning of the terms underwriting and

dxstrlbutlng, not on the Securxtles Act defrnltron, and because

the Supreme COurt s analys1s of whether commerc1al paper is a

securxty for purpose of the Act expressly consldered analogous

provxslons in the Securities Act. (Bd. Openlng Br. 40-43).

l. The SIA argues that “underwriting" includes an offering of

securities for an issuer, c1t1ng the Securxtxes Act of 1933 as

ltS sole support for thzs proposrtlon. However, as we have

shown, thxs assertxon is clearly wrong. Under the Securities

Act "there can be no underwrrter e« o« o« in the absence of a

publ1c offer. H.R. Rep. No. 1838, 73d Cong., 2d Sess. 41
(1934) Indeed the authorities cited by the SIA (Br. 16)
clearly 1nvolved the publxc offerrng of securztles.s/

2. The SIA s contentlon that the literal meanzng of

"dzstrlbutlng" covers the placement act1v1t1es descrlbed in the

Statement is equally 1n error. As the Supreme Court has

recently made clear, words used ln financ1al *regulatory

statutes must be understood in the sense "used 1n the flnancral

5/::E.q., SEC vi:-Chinése Consol. Benevolent Ass'n, 120 F.2d
738,7’?9‘ (2d. cir.), cert. denied, 314 U.S5. 618 (1941) (funds
$0licitéd " and- received’ from “the general” public“); Dale v.
Rosenfeld, 229 F.2d 855, 857 (2d Cir. 1956) (shares oFffered to
the public);- ‘Securities Act Rule 144, 17 C.F.R. § 230.144
(preliminary note)(underwriter includes investment banker that
arranges with-an- issuer for the public sale of its securities
as well as a nonprofessional acting as a link in a chain of
transactions through which securities move from an issuer to
the public).
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Board of Governors v, Dimension Financial Corp.,

community."”
106 S, Ct. 681, -686 (1986). - As used in connection with

securities offerings, a distribution is commonly understood to

mean. a. "public offering of securities of -an issuer, whether by

an underwriter, . .. . or.by the issuer itself.” Black's Law
Dictionary- 426 (5th ed. 1979) (emphasis added). Indeed, the
interpretation advanced.by the SIA is so broad that_ under its
wiew: *distributing”™ .could encompass concededly lawful
securities activities, since a securities broker can be viewed
as engaged in "dispensing™ or "dealing out" securities.
finally, as-we have shown, under .the Securities Act, which the
SIA relies-on to-show the "plain meaning” of 'underyriting,' a
distribution has traditionally been understood as equivalent fo

-a. public offering. . (Bd. Opening Br. 38-39). 6/

e/ Further evidence that Congress intended the -terms
Munderwriting”. and “"distributing" to refer to public offerings
‘of securities is the fact that these terms are used in section
20 of the Act in conjunction with the term "public sale.”
Section 20 prohibits a member bank of the Federal Reserve
System from being affiliated with a firm engaged principally
in, among other things, the "underwriting," “"public sale," or
“distribution" of securities. 12 U.S.C. § 377. 1In Schwab, the
‘Supreme Court made cléar’ that "the term “public sale” should be
-viewed as referring to the activity described by the terms
surrounding it. 104 S. Ct. at 3010. By the-same analysis,
"underwriting® and "distributing” should be read as referrxng
to the public markethg functions denoted by the term "public

sale.”
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3. Equally without merit is the SIA's contention that the
Board's construction of the ordinary understanding of the
statutory terminology reads into the Glass-Steagall Act the
Securities Act's exemption for nonpublic offers of securities,
an .exemption .not. contained in Glass-Steagall (Br. 30-33).
First, as explained above, the 3oard's.conclusions are grounded
squarely on .the ordinary meaning of the terms “underwriting”
and . "distributing® and should be affirmed apart from any
reference to the provisions of the Securities Act. Second, the
sgggswassertions_on:this po;nt are an attempt to extend the
Supreme Court's analysis of the Securities Act in Bankers

Trust. . See lpﬁ S. Ct. at 2987.  But even‘a:superficiel

analys1s of the Court s Bankers Trust decision demonstrates

that the crxtlcal statutory language here 1s fundamentally

dlfferent from the determ1nat1ve provxsxons in that case. In

Bankers Trust, it was conceded that commerc1al paper fell

within the literal terms of_the:relevqnt_language in section 21
of _the Glass-Steagall Act ("notes, or other securities"), as

yell aspyithin the definition of security 1n the federal

securities laws. 104 S. Ct. at 2986, 2987 In that case, the

Supreme Court found that because the Securrtxes Act explxcxtly

‘1&luded_"commercrat} paper from certaln of thet_ Act's

substantive requirements, and because no such exclusion was

found in the Glass-Steagall Act, Congress understood the

Iiteral 1anguage, unless modxfied to cover commercial paper.

~

l04-5 Ct. at 2987
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- Here, precisely the opposite is the case. Neither the
-ordinary meaning of the Glass-Steagall Act terminology nor the
meaning of the terms’ "underwriting®™ and "distribution®" in the
Securities Act -refers to the private placement of securities.
‘This .fact. completely justifies the Board's determination that
-private placements are not proscribed-by section 21. Whether
there is a .separate exemption from the registration requirement
of the Securities Act for ' nonpublic offerings is simply

- - -- -4, --Contrary to the conténtions of amicus the
Investment. Company Institute (ICI Br. at 1l1-15), the Supreme
Couzt s decision in Investment Company Institute v. Camp, 401

U.S. 617 (1971) (*ICI I"), has no controlling effect in this

'Ease.i In ICI I, the Supreme"Court held that a. bank S creation

of a fund to hold various securltles and_xts sale of 1nterests
1n the fund to tne publ;c vxolates the lxteral language of
sectxdns 16 ‘and 21 ‘of -the Glass- Steagall Act.- 401 U.S5. at

622«25. The bank therevwas.xnvolvgd_Lnfgct1v3:1esfghat a bank

----- 2 - e T T T o7 M oL T

'E"L’Cﬁ’.,ﬁJLi’-;f“' o - Do

- : -

7/ The SIA 8" atguments ‘about whether the - bank complies with
the SEC's Regulation. D (17 cC. .F.R. -§ 230.501-.506), which
implements the Securities Act's nonpublic offer exemption, are
irrelevant. . ‘First, the Board's “finding that the bank would not
make: a pdblic offer -of "commercial -paper is- not dependent on
compliance with- Regulation D. -(J.A. 222- 24) " Indeed, the
Board addressed that ‘Regulation only because it was cited by
. some “commenters as evidence that the bank would be involved in
a “public: ofie: (J.A. 224-26).  In any ‘event;- even under the
Securities Act, conduct that does not comply with Regulation D
can nevertheless constitute a private offering. E.g., 17

C.F.R+ § 230,501 (Ptellminary Notes ¥ 3); L. Loss, Fundamentals
of Securities Regulation 375 (1983).
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following the placement methods outlxned in the Statement does

“not engage in. Pirst, the bank in ICI I offered and sold to

the vpublic ‘interests in the fund, which was sponsored,

controlled -and promoted - by the bank. 8/ A ‘bank placing
fcommerczal'paper under the :Statement does not make a public
offer of the paper., Second, :in ICI I, the bank arguably acted
- as a principal, since the securities held by the fund could be
-viewed as held by the bank for its own account.g/ Under the

- Statement, a bank does not act for its own account.

-fI. -THE BOARD CORRECTLY  FOUND THAT THE PLACEMENT
METHODS PERMITTED UNDER THE PLAIN MEANING OF THE

- =rz STATUTE -‘ARE "CONSISTENT WITH THE - LEGISLATIVE

HISTORY AND PURPOSES OF THE ACT.

The Board s openlng brlef demonstrated that the plain

meanlng of sectlons 16 and 21 may be 1gnored only 1f there is

compellxng ev1dence that 1t is wrong (Bd Open1ng Br. 24-25).

We further demonstrated that nothxng xn the Act s legxslatrve

hxstory ev1nces any leglslatlve xntent to prohlbxt a bank s

prxvate placement of securitxes, nor has Congress dxsapproved

the exlstxng rullngs of the regulatory agenc1es that permit

. Toaa - -

banks to engage as agent rn private placements (Bd Openlng Br,

25-28). The Board s brxef also showed that a readxng of the

S g e -

Act according to its plaln terms would not produce an rrratxonal

e T At

gl o M

.8/ ~Invéstment Company Institute *v; Camp, 274 F. Supp. 624,
628 (D.D.C. 1967), rev'd, 420 F. 2d 82 (D.C. Cir., 1969), rev'd,
-401 U:S, 617 -(1971), . S

?gliiaoardﬁof Governors V., Investment Company Institute, 450
Uv.S. 46, 66 n, 37 (1981) ("ICI II™).
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:},l._ .

result or defeat the objectives of the Act. (Bd. Opening Br.
28-29). Finally, we showed the error in the district court's
finding thgt,:hélAct was designed to prevent a bank from having
any- salesman's- stake in particular.securities. . Not only is the
bgpk's.interést.in placement -transactions analogous to that of
a bank providing securities brokerage services and not to the
interest of an- underwriter, -but the Act itself, in terms as
clear as the -language permitting agency activities in section
16, permits banks and banking organizations to engage, to a
limited extent, in other types of -securities:activities that
undisputedly give -the bank a -pecuniary. interest in particular
securities.. (Bd. Opening Br. 29-34).

... . -In- .its brief, the.SIA has elected to ignore these
arguments, relying instead on broad statements in the
legislative history and in court decisions in other cases. But
these generalizations afford. no-evidence at all, much less a
clear: indication of - congressional .intent, that the Board's
l1literal construction- of the Act was wreng.

1. .The S5IA's contention-.that the Act's -legislative history
shpﬁgpth§;3Qong:gs§Ajgggqﬁgg-tq_ba;:banks from -engaging in
transactions involving new issues of securities is devoid of
supportt.  The legislative history cited by the SIA (Br. 25-27)
doesfnot_;ndicate that the secondary- market brokerage referred

to was understood to be the only permissible function under

section: 16, :-The SIA's contention. -regarding legislative history
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amounts basically to an assertion that unless an activity that

is permitted by the ordinary meanlng of the statutory language
:ls e;pressly ‘referred to somewhere in the legislative history,

'the p1a1n meanlng of the statute may not be followed Such a

theory, of course, is manxfestly in error and contrary to the

;entire welght of the teachrng of the Supreme Court and this

Court on the 1nterpretat1on of statutes. See Bd. Openxng Br.

T 24- 25- Eagle-chher Industrles v. EPA, 759 F.2d 922, 929 (D.C.

Crr. 1985) (departure from clear language and structure of the
statute is Justxfled only where there is very clear
lle§1slat1ve hrstory” 1nd1cat1né'a contrary congressronal 1ntent.

N

and applxcatlon of the language would lead to an irrational

o m e e = - ) R ~ h o _ .

result).

2° The SIA S relrance on the fact that until recently banks

have not placed commerc1a1 paper on behalf of Lssuer/customers

» -

"as evrdence of the meanrng of the statute is mxsplaced As the

Supreme Court has noted, reliance on this krnd of lnactxon is

hardly a conclusxve method of rnterpretatron. Bankers Trust,

104 S. Ct. at 2992. More 1mportantly, 1ndustry perceptron of

the llmits of the Glass-Steagall Act prohlbltions aff1rmat1ve1y

o~

supports the Board s deczslon here. " The Board's Statement

contines bank's tole in placrng commerc1al paper to the methods
follo;ed by banks in assxsting the prxvate placement of other

types of securitles. "And banks have pr1vately placed debt and
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'3. Contrazy to the SIA's repeated suggestlons (Br. 16, 33-34,

L

41 43), the Board s concluszon that the placement methods

descszed 1n the Statement comport wzth the sectxons 16 and 21

Vo T PR
c!...-l>'

b : - R -

admlnzstratlve rulxngs.

a. The SIA s telxance on the ~Board's 1976 decision in

First Arabian Corp., 63 Fed. Res. Bull. 66, 68,~is misplaced,

s1nce that dec1sxon was repudxated shortly after it was issued

and since on 1ts face the decxsxon dxd not purport to interpret

the relevant statutory language xn sectxons 1le and 21 In that

decxslon, the Board approved the acquisition of a financ;ally

ttoubled bank by erst Arabian, a foreign_company that also

Tike -

held an lnterest 1n a domestxc . company engaged in private

placement activities. The Board disapproved First Arabian's
tetention of the,domestgc‘company under .a tegplation that
pzoh;b;ted Flrst Arabian from controlling a company engaged in

the businessﬁlof_ underwriting, selling, .or distributing
seqq;;txes Ain _the United States. The Board's decision was
premised basically on policy.reasons, and.the Board's order did
notwevenﬁpgtpott:toradqtess,the-meanlng and scope of the terms
upgerw;;tlng, ?selling, and .distributing as used in the:
G;ass~steagall. A??;'a"Q~ did._not. consider - .the- express

of customers. ..

.- In a letter dated two days. before the First Arabian

decision, the Chairman of the Committee on Banking, Currency,

and Housing of the House of Representatives, specifically
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noting that .banks. have been providing private placement
services, requested the Board. to undertake a study of these
gg;vicesﬁ;%4¢::Thefigoard'ss~staff subsequently -conducted a
thorough,. study of .the supervisory, competitive, ‘and- legal
guestions related to these services. With respect to the legal
questions, -the report. of the study, which was issued in June
1977, examined the literal terms of the sections 16 and 21, the
legislative history and purposes .of -the statute, as well as
gontemporaneous congressional understanding- of the relevant
gtatutory. language and:-.concluded that--private: placement
services are not prohibited to banks by those statutory terms.

Private Placement- - Study, -supra, .at #8l1-99.. The Study

spegifiqally~-rejected--the First Arabian ruling, which. .was

basically -a policy decision, as well as several similar earlier
opinions of a- Deputy Comptroller :0f the Currency..: Id. ::at 9l.
"[(An agensx}wffggg with new developments, or in light of

reconsxderat1on of the relevant facts and 1ts mandate, may

- - =
o e

altet its past Lnterp:etatzon. ' Amerxcan Truckzng Assocxatxons

Vo Ascmsen, Topeka- & "s.m:a Fe Ry.. 387 UsSse 397, 416- (1967).

Moreovez, in contrast to the F1rst Arabxan decxsxon, the legal

conclusiona of the Pr1vate Placement Study have been brought

T T A oL

i0/ '_Fedetal -Resetve -Board: ‘Staff,  Commercial Bank Private
‘Placement - Activxtxes, Appendix.A'(1977) ("Private Placement
Studx“). o . Conmer . N
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to-the attention of‘Congressll/ and have been left untouched

in .subsequent .amendments to the Act. (Bd. Opening Br,

27-28) .12/

.b. . The SIA's contention that the Supreme Court's

- e =

decision in. Bankers Trust “repudiated” the .rationale of the

Private Placement Study (Br. .at 34-35) is wholly without
merit. . It is evident that the Study deals with the scope of
the terms "selling,” "underwriting,” and "distributing” as used
in .sections 16 and 21 of the Glass-Steagall Act.E/ In

Bankers Trust, the Court made plain that it ®“expressfed] no

opinion on these matters, leaving them to be decided on

remand.” 104 S. Ct. at 2992 n.l2,

11/ E.g., Bank Holding Company Legislation .and Related
Issues: .Hearings Before the Subcommittee on Financial
Institutions supervision, Regulation .and Insurance of the House
Comm. on Banking, Finance and Urban Affairs, 96th Cong., lst
Sess.. 902, 909 (I3979) (statement of John. F. Donahue, Jr. on
behalf. of. the s1A). .. .- . - -

12/ ~ the SIA's suggestion. .(Br...34).. that it somehow was
precluded. from challenging the conclusions of the Private
Placement Study is .without merit. . Those .conclusions were
adopted before the Bankers Trust commercial paper controversy
arose .and, of course, represent a separate administrative
action involving issues of much wider applicability. Indeed,
there is persuasive authority that the SIA is barred by the
doctrine of laches from attacking the legal conclusions of the
Private Placement Study, at least as they relate to the
placement of stocks and bonds generally. Unlike this case,
these conclusions have never been challenged by the SIA or
others. The SIA is a national trade association familiar with
trends in the banking industry, and in the interim period banks
have made financial commitments in order to conduct private
placement activities that would be lost if the activities are
unlawful. See Independent Bankerg Ass’'n v. Heimann, 627 F.2d
486, 488 (D.C. Cir.1980).

li/ Private Placement Study, supra, at 81-99.
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{11. THE BOARD PROPERLY FOUND.THAT BANKERS TRUST'S
PRIVATE PLACEMENT OF COMMERCIAL PAPER WILL NOT
PRODUCE THE SUBTLE HAZARDS THE ACT WAS DESIGNED

TO ELIMINATE.

1,_:As_showo in the Board's opening brief, a bank that
places commercial paper in accordance with the limitations
inherent in the terms of_ghe statute will not-be éubject to the
risks and more subtle hazards th;t the Act was adopted to
eliminate. (Bd._Openin§ Br. 44—52). Because the bank does not
place commercial paper for its own account or with recourse to
the bank, it does not risk its own funds or comp;omise the
impartiality of its own credit facilities; because the bank
does not offer commercial paper to the public, the bank will
not jeopardize its reputation in the eyes of the public or
depositors generally:; and because the bank éells only on the
order of customers, the customer, not the bank, makes the
decision whether to utilize the bank's plaCemeﬁt services. In
any event, although possible abuses are not present here, it
é;éiébown ;hat where an activity isilawful under a literal
reading .of the Act's terms, the mere allegation of potential
é;;éiiéégibf;}ppéfgsf or other gbuSgsiéffords no basis for
i&@gxiddtigg tﬁg activity. (Bd.fOpehing %r:.45-46f.“'The SIA
ﬁ;;;;avanééd nd¢é65€;ﬁtion that in any way undermines the force
of these arguments.,

1:° "The "SIA's attempt to analogize the Board's decision here

with the ruling invalidated in Bankers Trust, which the Court

found converted the Act's prohibitions into "a system of
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administrative regulation® (104 S. Ct. at 2988), completely
distorts the nafure of the conclusions reached in the

Statement. In Bankers Trust, it was conceded that commercial

paper falls within the general meaning of “notes" as used in
section 21. The Supreme Court noted that the Board could not
rdepart{] from the literal meaning of the Act" and rely on
factors suggested by other terms used in conjunction with
“notes® in section 21 to narrow the ordinary meaning of the
statutory language. 104 S. Ct. at 2987-88.

Here, precisely the opposite is true. The court below
did not dispute that the permissive phrase of gsection 16
expressly authorizes the bank's placement services. In
addition, the 1literal meaning of “"underwriting® and
"distributing® in the Glass-Steagall Act, as explained bf the
Supreme Court in Schwab, refer to public offerings of
securities and not to the kind of private placements of
securities at issue here, even if it is assumed that
transactions as agent are covered at all. Thus, the literal
meaning of the Act, rather than covering the activity at issue,

as in Bankers Trust, expressly does not reach it. While the

Supreme Court in Bankers Trust disapproved of agency attempts

to regulate an activity unlawful under the literal terms of the
Act, the Board's Statement here does not regulate any activity,
but merely applies the literal meaning of the statute. Nothing

in the Act or the Bankers Trust opinion precludes the Board

from delineating the facts covered by the literal meaning of
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the statute. ICI II, 450 U.S. at 62. ("[I]f the restrictions
imposed by the Board's interpretive ruling are followed,
investment advisory services . . . would not violate the
requirements of section 16").

The SIA offers no response to the Board's showing that
Congress has authorized banks to sell certain types of
government securities, such as the general obligations of local
government authorities, as principal and in the primary
market. Therefore, it must be conclusively presumed that these
activities do not give rise to the subtle hazards that prompted
enactment of the Glass-Steagall Act. Since, in terms equally
as umambiguous, Congress has authorized banks to place
securities privately, Congress could not have understood
private placements to give rise to the "subtle hazards" at
which the Act was directed.

Indeed, placing commercial paper under the methods
described in the Statement clearly involves no greater
potential for risk to the bank or for conflicts of interest
than the public underwriting of municipal government
securities. Since the financial condition of companies that
use commercial paper to raise short-term funds is monitored by
independent services (J.A. 237-38), the risk of loss associated
with commercial paper is certainly no greater than the risk
related to municipal securities in general. Thus, a bank
placing commercial paper solely as agent is no more likely to

jeopardize its own assets or to misuse its credit facilities to
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prop up a financially ailing issuer than would a bank engaged
in underwriting municipal securities. Similarly, while a bank
underwriting municipal securities actively markets these
securities to the public, a bank placing commercial paper under
the Statement deals only with a limited number of financially
sophisticated institutions. Thus, the possibility that the
bank's commercial paper role will undermine public confidence
in the bank is no greater than that inherent in the bank's
clearly permissible government securities operations. Pinally,
since both the issuers and purchasers of commercial paper are
at least as expert in financial matters as those participating.
in the municipal securities market, there is no greater .
likelihood that commercial paper issuers and purchasers arce
dependent on the bank for advice than are the issuers or
purchasers of municipal securities, and there is clearly no
greater risk that the bank's obligation to provide impartial
advice will be tainted.

2. At bottom, the SIA's contentions concerning subtle
hazards advance the same theory adopted by the district
court -- regardless of the statutory language a bank activity
involving securities violates the Act if it places the bank in
the 'role“of promoter,” if the bank must operate in a “"highly
competitive market,” or might be led into "subtle or
imperceptible . . . temptations" (see J.A. 327, 332, 335).

. Congress clearly did not intend such nebulous characteristics

to form the line that separates banking from impermissible
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investment banking, since these characteristics are inherent in
virtually every banking function. Banks are subject to
promotional and competitive pressures in virtually every
banking function they perform -- in underwriting government
securities, in raising funds by placing their own commercial
paper and other securities and obligations, and in soliciting
fiduciary and investment advisory services.ii/ Nevertheless,
Congress has authorized banks to perform these functions, just
as it has authorized banks to place commercial paper as agent;
and no general expressions of intent regarding prohibited
activities may be used to defeat the literal authorization by .
Congress,

On the contrary, the SIA's line of argumentation can
sweep many otherwise clearly lawful banking functions within
the prohibitions of the Act, and would ignore the precise

language Congress enacted -- the best evidence of legislative

14/ amicus Goldman, Sachs & Co. asserts that in conducting
the placement functions described in the Board's Statement, a
bank would have no commercial interest (as opposed to legal
obligation) in protecting the purchasers of the paper the bank
places, especially if the bank became aware through its
commercial lending operations that a particular issuer's
financial condition has worsened. (Goldman, Sachs Br., 24-26).
This purported conflict of interest is hardly one that is
indicative of an investment banking function. 1Indeed, a bank
that operates a trust department could be subject to exactly
the same commercial pressure. If the bank discovered that one
of its borrowers in whose stock the trust department has
heavily invested begins facing financial difficulties, the bank
would stand to gain (or avoid losses) if it causes the trust
department to sell the borrower's stock to unsuspecting
investors., See, e.g., E. Herman, Conflicts of Interest:
Commercial Bank Trust Departments 123-27 (1975).
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intent. The SIA's argument would necessitate pursuing an

unstructured, unauthorized search for subtle, imperceptible

hazards and promotional incentives. Congress clearly
established in tﬁe literal terms of the Glass-Steagall Act the
boundaries of permissible bank activities., These terms should
not be distorted into an anticompetitive tool by reading into
them, as the SIA proposes, through the prism of generalized
excerpts from the legislative history, prohibitions on new bank

activities that are authorized by the clear language Congress

15/

itself used.—

Aé/ The district court found that there are disputed
material issues of fact that preclude granting summary judgment
in favor of defendants. The district court stated that it is
unclear whether Bankers Trust is in fact following all aspects
of the placement methods described in the Board's Statement
(J.A. 319-20). However, these questions are clearly not
material to the only issue raised by the SIA's lawsuit --
whether the Board's construction of the Glass-Steagall Act as
it applies to a bank's role in placing commercial paper is
consistent with the Act as a matter of law (see SIA Mem. in
Support of Plaintiff's Motion for Further Summ. J. at 3, 44).
Whether Bankers Trust in fact is following the limits on its
activities is a separate supervisory question that is committed
in the first instance to the appropriate enforcement agency.
Because the placement functions described in the Statement
comply with the Act, there is no need for further factual
inquiry, prior to resolving the exclusively legal issues raised

by the SIA.
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CONCLUSION

For the foregoing reasons, and the reasons stated in
the Board's Opening Brief, the judgment of the district court

court should be reversed, the injunction entered by the

district court should be vacated, and the cause should be

remanded with instructions to grant defendants' cross-motions

for summary judgment.
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