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" .On the basis of the facts presented, it is this 0ff1ce°sﬁ opinion,ﬂia.t
. Mr. Warren B. Buffet is not a person eligible to file on Schedule 136

pursuant to Rule 13d-1(b)(1)(ii). This position is based upon the

#  recognition that the.Cammission in adopting this rule intended for its . s
 “application to be limited to institutional investors and it was not the. .
* . intention of the Commission to extend a short form filing privilege to the
- private’ investment portfolios of individuals who are also beneficial
" owners of securities held by institutional investors eligible to file on

Schedule 13G. However, recognizing the desire of the Conmission to make

. the £iling obligation as efficient as possible, no cbjection will be
‘raised if Mr. Buffet files a joint Schedule 13G with Berkshire Bathaway,

Inc. provided that Mr. Buffet's individual holdings do not exczed 18 and

. :a separate Scnedule 13G cover sheet is filed, If Mr. Buffet’s beneficial
" ownership of any equity securities exceeds 18 of such clzss exclusive of
- the holdings of Berkshire Bathaway, Inc., and its insvrance subeidiaries

‘he would have ‘a Schedule 13D £iling cbligation.

Because this position is based upon the repréaentatiom made to the

i pivision in your letter it should be roted that any different facts or

conditions might require a different conclusion. FPurther, this letter

" only expresses the Division's position on enforcement action and does not’
-, purport to express any legal conclusions on the question presented.

Sincerely,
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~ October 3, 1986

i+ office of Chief Counsel :
.+ Division of Corporation Finance
o\ 7 Securities and Exchange Com mission
o x;f‘x;f- Washingten, D.C. - 20005 ‘

' "““Dear Sirss

270 s This letter is written on behaif of
«'. “- - ("Berkshire") and Mr. Warren E Buffett, to request a no-action letter from the staff under
 ~-Section, 13(d) of the Securities Exchange Act of 1934 (the "1934 Act") and Rule 13d-1
. '+ promulgated thereunder. We request that such no-action letter state that the Commission
w. - shall take no action in the event that Mr. Buffett reports beneficial ownership of securities,
.+ the ownership of which is attributable to him by virtue of his relationship with Berkshire, on
Schedule 13G jointly with Berkshire in situations where Berkshire is eligible to use

) _ Schedule 13G, rather than separately on Schedule 13D.
} Mr. Buffett':!s the Chairman of the Board, a director, and the beneficial owner of

approximately 41.8% of the issued and outstanding common stock of Berkshire. In addition,
Mr. Buffett's wife, Susan T.- Bulfett, owns 3.23% of Berkshire's commeon stock. Berkshire is

<. 7= the parent holding company 0

«'; ¥ Insurance Company, and several other domestic insuranc :
3 _~-f'f"‘subs§diarles"). All of the Berkshire insurance subsidiaries are insurance companies as
=7 defined in Section 3(a)(19) of.the Securities Exchange ‘Act. Through other subsidiaries

5 . Berkshire is engegedin & number of cther businesses, including production and sale of candy
(See's . Candies, - Inc.) production and retail mechandising - of . vacuum cleaners and

‘. :“encyclopedias (The Scott & Felzer Company?}, the savings and loan business (Wesco Financial
. Corporation, Inc., an 80.1% owned subsidiary), newspaper publishing (Buffale Evening News,
*Ine.); and the retail {urniture bisiness (Nebraska Furniture Mart, Ine.).

our clients, Berkshire Hathaway, Inc.

e ‘;”:Z o

e companies ("Berkshire {nsurance

PR > The Berkshire insurance subsidiaries, either separately or as a group, as part of
' the ofdinary operation of their investment portfolios, from time to time acquire securities
%y, pepresenting more than 59 of ‘a class of equity securities. Where they -acquire these

B securities with neither the purpose nor effect of changing,o\r\..l‘nﬂuenelng the control of the
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“ lssuer, and not in connection with nor as a paticipant in any transaction having such purpose

they are eligible pursuant to Rule 13d-1(b)(1) to file using Schedule 13G, subject
to the timing and other requirements of Rule 13d-1(b). Where Berkshire and its non-
fnsuranice subsidiaries d6 not own shares that in the aggregate exceed 1% of the subject

“ Y elass, Berkshire also is eligible to file using Schedule 13G, and this filing requirement might

be satisfied by Berkshire filing a Schedule 13G as part of a group with the insurance
.subsidiaries. . .: - - : - o ] _

. ,We understand that, given Mr. Buffett's relationship with Berkshire, he would
likely be considered to be an indirect beneficial owner, for purposes of Section 13(d), of all
securities owned by Berkshire and its subsidiaries. The staff has, in three previous cases,
.taken no-action’ positions permitting individuals in positions similar to Mr. Buffett's to
report their - beneficial ownership (including direct, personal beneficial ownership) on
Schedule 13G jointly with a company they controlled, where the controlled company was
eligible to use Schedule 13G. See James Oberweis (available January 20, 1984); Stanford Z.

- Rothschild (available September 10, 1979); Fayez Sarofim (available July 7, 1979). Copies of

these letters are attached.

‘ We agree with the staff position as stated in the above letters that (ln adopting
Rule 138-1(b)(1) "it was not the intention of the Commission to extend a short form filing
privilege to the private investment portfolios of individuals who are also beneficial owners

. of securities held by institutional investors eligible to file on Schedule 13G." For this

reason, Mr. Buffett will not use Schedule 13G in any situation in which he has direct
beneficial ownership (i.e., ownership other than through Berkshire and its subsidiaries) of any
securities. - In suchk situations, if his beneficial ownership, aggregating his direct ownership

" and his indirect ownership through Berkshire and its subsidiaries, exceeds 5%, Mr. Buffett

: pequest . not only for the reason given in the three above-cited letters (e
i~ compliance with the filing obligation under Section 13(d)), but also for additional reasors
" that we belleve exist where, as here, the Schedule 13G would be used by an individual only
“ - to peport indirect beneficial ownership. We believe that the Commission, in providing the
"“Schedule 13G filing procedure for certain types of institutional investors, did not intend this
" mechanism to be rendered ineffective as a practical matter for any institutional investor

will report his ownership on Schedule 13D and in accordance with the requirements
.applicable to a filing on Schedule 13D. Mr. Buffett does propose, however, to file a joint
Schedule 13G with Berkshire or with Berkshire and its insurance subsidiaries, using a
separate cover page, where his only ownership is indirect, through Berkshire and its
insurance subsidiaries, and where Berkshire and its insurance subsidiaries are otherwise
eligible to use Schedule 13G in accordance with the standards expressed in Rule 13d-1(b)X1).
The no-action position that we are requesting on behalf of Mr. Buffett and Berkshire is thus
significantly narrower than the position the staff took in the three letters cited above, since

. Mp, Buffett is not proposing to use Schedule 13G in any circumstances to report direct

" ownership by him, but only to report indirect ownership through Berkshire and its insurance

. - subsidiaries. . _ .

‘We balieve the Commission is justified in taking the sc-action &?s:tlon w?
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s+ . that is controlled by an ixi'giviiduali 1f an insticutional Investor's ordinary portfolio operations
_have to be reported pursuant to the time schedule and in the detail required for Schedule
* . ” 13D because it may be deemed to be controlled by an individual, it would be placed at a

. “competitive disadvantage relative to othersimilar institutions that do not have a controlling

shareholder. The existence of a controling individual shareholder who has no_personal
holdings of securities of a particular issuer should be of no relevance to the question of
whether the objectives of an efficient” disclosure system are best served by permitting

%+ specified types of institutional investors toreport securities positions on Schedule 13G and
~"“otherwise in accordance-with Rule 13d-(1)(b), where the transaction is in the ordinary course

of business for the institutional investor and does not relate to changing or influencing

. Support for this position is provided by the Commission's discussion of the
reasons it abandoned the original proposil that would have required a parent holding
company to include "Schedule 13D-type information™ in its Schedule 13G relative to any
securities held by a "non-qualifying subsidiary," The Commission stated "it has been pointed

“out the scope of General Instruction C andthe items of Schedule 13D would elicit disclosure

concerning such a broad category of persms, holdings and transactions as to -effectively

" - undermine the intent of the de minimus provision. In view of the remaining conditions to

the availability of Schedule 13G, including the requirements that the acquisitions be in the

" ordinary . course of business and not for the purpose nor with the effect of changing or

influencing the control of the issuer, nor in connection with or as a participant in any
transaction having such purpose or effect, the Commission believes it is appropriate to

" . delete the requirement concerning the inclusion of Schedule 13D-type information."

Securities Exchange Act of 1934, Release No. 14910, June 30, 1978, For the same reasons,
we believe no purpose would be served by requiring Schedule 13D information from
Mr. Buffett when his only ownership is indirect, through Berkshire, and Berkshire is entitled

to file on schedule 13G£ .

For the reasons set forth above, we believe that in the limited situation
described herein, where Berkshire is eligible to utilize Schedule 13G, Mr. Buifett should be

" able to satisfy any filing obligation he has under Section 13(d) through filing a joint Schedule

13G with Berkshire, in accordance with the procedures of Rule 13d-1(b), and with a separate

" -Schedule 13G cover sheet for Mr. Buffett, We therefore request that the staff of the
/" Commission agres that no action would be taken if, in these limited circumstances,

Mr. Buffett reports the indirect beneficial ownership that he may be deemed to have of
gecurities owned by Berkshire and its insurance subsidiaries on a Schedule 13G filed jointly

.- with Berkshire and otherwise in accordance with the procedures of Rule 13d-1(b).

) " If the Commission or the stff has questions or desires any additional
information, please do not: hesitate to call the undersigned or Willlam L. Cathey of this
office. We appreciate your consideration of this matter and look forward to hearing from

'you at your earliest opportunity.
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‘accordance with Securities Act Release No. 33-8269 we have enclosed seven . -

Y coplel of thls. letter.  We ‘have, by separate’ cover, sent . three addi'donal copies - to Mr. v
- Jospph G. Comnolly, Jr., Chlef, Offlce of Tender Otfers. j”' I ) B

O S S e : Sincerely, . - . A

R "l. 4 y N . - . N I‘ . ‘q 4 2> . .
ool o o, 4\4 Wihe =~ 1
- - " Robert E. Denham . : o I
B &Y ; h oo vr”,'.
RED/1dd "~ " g . o oo

Enclosures - ; , ‘ .
ce: Joseph G. Connolly, Jr. : . . -
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