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OFFICE OF CHIEF COUNSEL

FINANCE
By Hand ___CORPORATION FINANCE
PUBLIC AVAILABILITY DATE: 12-23-87
office of Chief Counsel ACT SECTION RULE
193” 15(b) 16b_ 3

Division of Corporation Finance
securities and Exchange Commission
‘450 Fifth Streset, N.W.

Washington, D.C. 20549

. Re: Hibernia Corporation 1983 Stock
. Option Pian -=- Rule 16b-3 under
Securities Excharnge Act

Géntlemanjand Lacies:

] on behalf of Hiberria Corporation ("Corpcra-
tion"), we raquest that you concur in our opinion that
certain amendments to the Hihernia Corporation 1983 e
Stock Option Plan ("Plan’) will not require the approval. -
.of tha Cnrporaticnis shareholdars in order for the Plan
to continue te satisfy the conditions of Rule 16p=-3
promilgated under the Securities Exchange Act of 1934,
=g amended (7Exchange Act"). A copy of the Plan as in
effact prior to the amendments is attached as Exnibit 1.
A copy of the Plan as amended (with the amendments

indicated) is attached as Exhibit 2.

The Corporation

The Corporation is a Louisiana corporation
registere:i as a bank holding company under the Bank
Holding Company Act of 1956, as amended. As of
March 31, 1947, the Corporation reported total
consolidated assets of approximately $4.4 billion and
shareholders’ equity of approximately $265 million, and

was ranked among the largest
hesdquartered in Louisiana.

bank holding companies
The Corpcration's Class A
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common voting stock, no par value ("Common Stock"), is
registered pursuant to Section 12(g) of the Exchange
Act, is traded in the over-the-counter market, and is

quoted in the NASDAQ National Market Systen.
Approximately 17, 139,135 shares of Common Stock were

outstanding at March 31, 1987.

The Plan

The Pian authorizes the grantrito kéy employées df :

the Corporation and its subsidiaries of incentive stock
options ("ISOs") and non-qualified stock options
("NSCs") covering a total of 1,210,000 shares of Common
Stock (as adjusted for stock dividends and stock
splits), provided that 1IS0s and NSOs covering, in the
aggregate, no more than 10% of the shares subject to the
Plan may be granted to any one key employee. The Plan
is administered by the Executive Compensation Committee
("Committee") of the Board of Directors of the
Corporation ("Board"). All of the members of the
Committee (currently six in number) are "disinterested
persons" within the meaning of Rule 16b=-~3(d)(3). For

purposes of this letter, we regquest that you assume that -

the Plan satisfies all of the other reguirements of Rule
16b-3o -

Options granted under the Plan, whether ISOs or
NSOs, are granted in the amounts and at the times
determined by the Committee. The Committee also may
determine the time when each option may be exercised
within the limits set forth in the Plan. The Plan -
provides that no options granted thereunder may be
exercised during the first six months following the date
of grant. Thereafter, an ISO may be exercised at any
time during its term, subject to the "sequential
exercise rule" imposed by the Internal PRevenue Code on
ISOs granted prior to 1987. However, under the Plan
prior to its amendment, an NSO could not be exercised
during the first full year from its date of grant, and
it thereafter became exercisable as to one-third of the
shares subject to the option in three equal cumulative

annual installnments.
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The Amendment

Subject to staff concurrence in our view that
shareholder approval of the amendments is not required
under Rule 16b-3 or receipt of shareholder approval of
the amendments in the event the staff does not concur
with our opinion, the Board on July 21, 1987 amended the
Plan to remove the staggered vesting limitation
applicable to NSOs granted to officers and directors of
the COrporation.l As a result, each NSO granted under
the Plan would become exercisable in full six months
feilowing its grant except as otherwise provided by the
committee with respect to a specific grant. The
amendment would apply to all NSOs outstanding on
July 21, 1987 or granted thereafter.

In all other respects, with the axception of
certain technical amendments and amendments intended to
conform the Plan to recent changes in tax law (as to
which the staff's views are not being requested), the
Plan remains unchanged. 1In particular, the amendments
do not change provisions of the Plan governing option
exercise price, the maximum number of shares that may be
placed under option pursuant to the Plan or the maximum
number of shares as to which any individual employee may

receive options.

Discusgion

Tt is our opinion that shareholder approval of
the above-described amendment is not required by

- The Board also has amended the Plan toc remove the
staggered vesting provision for persons who are not
sukject to Section 16(b), but, in reliance upcn the
staff's position regarding "pifurcation" of stock option
plans, such amendment is not subject to receipt of the
letter requested hereby or to receipt of shareholder
approval. See footnote 143 of Exchange Act Release

No. 18114, infra; footnote 8 of Exchange Act Release

No. 19756 (May 11, 1983); ENC Financial Corp {available
March 12, 1987); Sovran Financial Corporation (available

October 29, 1986).
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jres shareholder approval

Rule 16b-3. Rule 16b-3(a) requ
1y if the amendrent

of a stock opticn plan amendment on
would:

jally increase the benefits

(A) mater
to participants under the

accruing
plan;

'increase the number of

(B) materiall
h- may be issued under

securities whic
the plan; or

(c) materially modify the requirements
as to eligibility for participation in

the plan.

Because the proposed amendment does not affect the

number of securities jgsuable under the Plan or the

Plan's eligibility requirements, the only question

regarding shareholder approval is whether the amendnent
fits accruing to Plan

materially increases the bene
participants. In our opinion, the amendnent does not.

In determining whether an amendment will
the staff has focused

materially increase plan benefits,
it in any additional

on whether the amendment will "resu
d officars not already

remuneration for directors an
contemplated by the Plan." Exchange Act Release
No. 18114, Question 101 (September 23, 1981), 17 C.F.R.
§ 241.18114, reprinted in 4 Fed. Sec. L. Rep. (CCH)
1« 26,062, at p. 19,063-38 (1986) (hereinatter cited as
Release No. 18114]. The remuneration provided by a
_stock option plan, generally speaking, is a function of
the number of shares as toc which the participant
receives options and the spread between the option
exercise price and fair market value of the underlying
stock on the date of exercise. The maximum number of
shares covered by stock options, whether ISOs or NsOs or
any combination thereof, granted to. any participant is
fixed by the Plan at 10% of the shares subject to the
Plan.. That number is not affected by the amendment.
fect the option- exercise

The amendment alsc does not af
price, which remains fixed as of the date the option is
granted. Accordingly, the Plan as amended does not

icipant with additional remuneration not

provide any part
contemplated by the Plan as approved by the
Corporation's shareholders. :
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e amendment is to
y the same terms

recent changes in
es of ISOs over

i " The principai purpose of th
permit the grant of NSOs on essentiall
in large part in response to

ively less significant to

were prior to such changes. At the same time, NSOs

continue to provide the corporation with a tax deduction

at the time of exercise, which is generally not

available to the Corporation in connection with an 150.2
by the amendment to be

erms as

NSOs relat

nt NSOs on pasically the same t
horized for IS0s, which allows the . .-
£o secure the more favorable tax treatment
thout imposing on optionees the
redule provided for in the Plan.

1y has taken the position ﬁhét
£ NSOs under a plan that

150s would not require shareholder

already aut

available for NSOs wi

The staff previous

- provided only for
1. E.g., BNC Financial Corp (available March 12,
1986) .

approva
1987): JIG Tndustries, Ince. (available June 9,
ased on the fact that

presumably, this position is b
"[h]istorically, . . the [SEC] staff has not

considered the tax implications of employee benefit

lans in determining the applicability of the
shareholder approval requirement of Rule 16b-3(a)."
supra, Ruestion 102, at p. 19,063-39.

Release No. 18114,
should take the sané position

e pelieve that the staff
with respect to the more modest amendment at issue here.
hat the Plan prior to amendment

We note in this regard t
already contemplated the grant of both ISOsS and NSOs.
the terms under which the

The amendment merely conforms
different types of options can be granted.

"~ We note also that the SEC staff has indicated.in:
a variety of contexts that employee penefit glan

2 we mote that to the exteat it

to grant NSOs rather than ISOS, the amendme
tax cost of the Plan to

prompts the Committee
nt would have

the Corporation, and as suc

type of amendment considered to
Release No. 18114, supra,

require shareholder »
Question 100

approval. cf. -
{11 "materially increase the--—="""

n.143 (whether amendment w
cost of the Plan to the company" considered in

evaluating need for shareholder approval under . . .
Rule 16b-3). )

- - the effect of reducing the after-
nh should not be viewed as the. ™

e
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amendments that accelerate the vesting of benefits
previously contemplated by the plan may be adopted

without shareholder approval. For instance, adoption of

an amendment providin for acceleration of the
exercisability cf opthns upon a change of control has -
been deemegq not to require shareholder approval undey
Rule 16b-3. See, e.g., Motorola Inc. (availabiae
December 1, 1986); Unitea States Shoe co oratio
(available Nov, 17, 1986); Zayre Corp, (available May
24, 1985); Fhelps Dodge Coryp. (available oct, 11, 1984)

upon termination of employment due to death, disability
or retirement. See, e.g9., Fireman's Fund Corp.

(available March g, 1987) ; Southwest Forest Industries,
Inc. (available Oct. 30, 1986) ; United Virginja -

- Bankshares, Inc. (available August 2, 1982). .

deemed not to be a material increase in benefitsg. See,
€.d., Brown Grou Inc. (available February 11, 1983),
iavolving acceleration of the exercisability of stock
appreciation rights; k1 O_industries (available
September 12, 1983), involving early termination of

Corporation (available July 1s, 1984), involving
accelerated exchangability of stock rights for common
stock ang termination of restrictions on such common
stock. co -

by the stare,

Conclusion

Based on the foregoing, we believe that the
amendment described herein would not materially increase
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the benefits accruing to Flan participants within the
meaning of Rule 1§b=3(a) and, accordingly, that
shareholder approval of the amendment should not be
required for the Plan to continue to satisfy the
) conditicns of Rule 16b-3. We therefore request that the
- staff advise us that it concurs in our conclusion.

Please direct any questions or requasts for
further information concerniny the foregoing to the
undersigned at 872~8757 or to Richard M. Graf of this
firm at 728-3550. 1If you do not concur with our
conclusinns, we request a conference with the staff
i prior to any adverse written response to this letter.

In accordanca with Release 33-6269, séven copies
of this letter are enclosed herewith. ‘

Very'truly yours,

Sl Kepler

Steven Kaplan

Enclosure
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' RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

B 'ﬁé¢ _Hibernia Corp.
Incoming letter dated August 17, 1987

Based on the facts presented, it is the view of this Divigion
.that the prcposed amendments tc the Company's 1983 Stock Option
plan need not be submitted to sharehclders for approval in

,order tc maintain compliance with Rule 16b-3.

d upon the representatidns made -
r, it should be ncted that any o
might require a different :

Because this position is base
to the pivision in your lette
different facts or conditions

- conclusion.
. sincerely, ‘ 4
( .
{

Gloria F. Smith-Hill
special Counsel




