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Ladies-and Gentlemen: - ;1933 3(a)(10) _—

e The InFerGeneé Company (the "Company”).-is_a Delaware
‘corporation engaged in genetic engineering with respect.to
‘industrial enzymes. It is located at 433 Industrial Way,
_Benicia, CA 94510. The Common Stock of the Company is ,
‘registered under Section 12(g) of the Securities and Exchange
Act- of 1934-(the "!34. Act®) and the Company filas periodic
reports with the SEC in compliance with the Teporting AU
reguirements of the '34 Act, furnishes.periodic reports and an .5
annual report containing audited financial statements to itg
- stockholders, and makes timely public disclosures of news or
/information about the Company which might reasonably be -
“expectéd to materially affect the market for its securities.

_ “The Common Stock of the Company and Units consisting of one

: share cf< Commcn Stock and a redeemable Common Stock Purchase
/Warzrant to purchase one-half share of Commorn Stock are traded
“in the over-the-counter market. Prices are quoted on the -

Naticnal Association qfiSépuritiepKDealerg Automated Quotationsﬁ

‘System {(*NASDAQ").. © - e

st " 27 The ‘Company proposes:to acquire, by triangular merger, .
~+all of the outstanding stock of Andexrson Sales Company, Inc.
" ("anderscn"), in 'enchange. for $3(1,000 shares of its Common

Stock, $200,000 in cash and'its promissory note for the
“principal ‘amount’of  $550,000.:(the "Consideration”). Anderson,
;d;Ggpggia“éorporgﬁiohSlocateQEIh'Atlapta.éGgorg;a, produces

industrial baking guppliss.: Anderson has 106G shares of capital
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stock outstanding, all of one class (the "Anderson Stock"), all
of which is owned by Gerald E. Anderson. Gerald E. Anderson is
an officer and director of Anderscn. Andezrson is not
registered undexr the '34 Act and the Anderson Stock has never
been traded in the securities markets.

The exchange of the Anderson Stock for the
Consideration is to be accomplished by a triangular merger.
This would he accomplished by the Company organizing a new
Georgia corporation ("Newco") as a wholly owned subsidiary of
the Company. Anderson would be merged with and inte Newco
under Georgia law. Upon completion of the merger Anderson
would disappear, all of the outstanding Newco sitock would
continue to be owned by the Company, and the present
stockholder of Anderson would receive the Consideration.

.The Company will request the Commissioner of
Corporations of the State of California to hold a hearing upon
the fairness of the terms and consideraticns of the exchange
transaction, pursuant to Section 25142 of the California
Corporate Securities Law (the "California Law"), at which
hearing the Mnderson stockholder will have the right to
appear. Pursuant to Section 25142 of the California Law, the

-Commissioner will be requested to approve the terms and
-conditions of such exchange and the fairness of such terms and

conditions. -The consummation of the merger is conditioned
upon, amcng other things, the Commissioner's approval as
described in this paragraph.

Upon completion of the hearing, nctice of which shall
be given to the Anderson stockholder, the entry of an order
approving the terms and conditions cof the exchange and the
fairness of suich terms and conditions, and upon consummation of
the merger, the Company propbses to issue its Common Steck to
the Anderson stockholder in reliance upon an exemption from
registration contained in Section 3(a){10) of the Securztle
Act of 1933 (the "'33 Act").

Following the meréerp the stockholder of Anderson will

hold approximately 8% of the outstanding shares of Common Stock
‘'of the Company. The stockholder of Anderson will not become-an

‘cfficer or dn»ctor of the Company .

In addition to our analysis of Section 3(a)(10) of the

“133 Act, and Rules 144 and 145 thereunder; we have also

reviewed St. Ilves Holdlng Company, Inc. (available July Z2,
1087) S It is our opinion that the issuance of the Company's
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Common Stock pursuant to the transaction described in this
letter would be exempt from the registration requirements of
the '33 Act pursuant to Section 3(a)(10) of the '33 Act.
Further, the Common Stock of the Company received by the

. Anderson stockholder may be resold pursuant to Rule 145(4d)

under the '33 Act. The Anderson stockholder wculd not be
entitled to “tack" his holding period of the Anderson Stock for
purposes of Rules 145(d)(2) and (d)(3) under the ‘33 Act.
However, his Common Stock of the Company would not be deemed
restricted under Rule 144(a)(3) and may be resold pursuant to
Rule 145(d) (1) without regard to the holding period
requirements under Rule 144(a).

You ace requested to advise us that you would not
recommend that the Conmission take any action if (i) the Common
Stock of the Company is issued to the Anderson stockholder in
reliance upon the exemption from reqistration contained in i
Section 3(a)(10) of the '33 Act and either (ii) such shares are
resold pursuant to Section 145{(d)(l) under the '33 Act without
regard to the holding period under Rule 144(d) under the '33
Act; or (iili) such shares are resold pursuant to Rules
145(d)(2) or 145(d)(3) under the '33 Act without tacking the

‘holding period for the Anderson Stock.

Véry truly yours,

- McCUTCHEN, DOYLE, BROWN & #VERSEN

BY Jartia Q. Hobye

Sandxra A. Golze
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RESPONSE OF THE OFFICE OF CHIEF COUNSEL
~ DIVISION OF CORPCRATION FINANCE

RE: The InFerGene Company (the "Company"}
Incoming letter dated October 6, 1937

on the basis of the facts presented and assuming approval
of the fairness of the tramnsaction by the California
Ccommissioner of Corporations, this Division will not recommend
any enforcement action to the Commission if, in reiiance
wpon your opinion as counsel that the exemption provided by
Section 3(a) (10) of the Securities Act of 1933 ("the 1932
Act") is available, the proposed merger is eftected without
compliance with the registration requirenents of the 1933

Act.

Also, you have requested that the Division take a no-
action position with respect to resales of Company shares in
conformity with your opinion. While the Division does not
‘normally issue no-action letters with respect zo transactions

under Rules 144 and 145 under the 1933 Act, your letter
oresents interpretative issues to whichwe will respond.

', .- The Division is of the view that the Company stock to be
_ _received in the proposed merger by an affiliate of Anderson

" “sales Company, Inc. ("Anderson”) may be resold in the manne:
permitted-by Rule 145.- The Company -stock received in the

 proposed merger will not be deemed "restticted" pursuant to

Rule 144(a) (3). Accordingly, the affiliate, who is a person
described in Rule 145(c), may resell such shares in the

manner permitted by Rule 145(d) (1) without regard to the
holding period required by Rule 144(d). In computing the
holding period of Company stock for purposes of Rule 145(d) (2)
or (3), however, such person may not "tack™ the holding period

of the Anderson stock.

Because these positions are based on the representations
- contained in your letter, any different facts or conditions
‘might necessitate a different conclusion. Further, this
‘response only expresses the Division's positions on enforce-
. ment action, and does not purport to express any legal
conclusions on the questions peresented.

Sincerely, 2

%s?m“*bf /o’gwg

Kenneth L. Wagner
Special Counsel




