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- I am providing this opinien in support of the
position that E. I. du Pont de Nemours and Company
(”Du Pont”) may properly omit from its proxy statement for the
1988 Annual Meet‘ng the shareholder proposal submitted by
i ‘ Lewis D. ‘Gilbert (Exhibit A). The proposal requests that any
v new stock option plan adopted by Du Pont contain certain
restrictions on the issue and exercise of stock options.

3ww‘ Similar proposals have been presented at Du Pont’s

T annual meeting on a number of occasions over the last thirty

K ‘ - years. The last such proposal was included in Du Pont’s Proxy

C, Statement for the. 1983 annual meeting. ‘However, no-action

. letters issued by the Staff in recent years indicate that,

‘under current interpretations, Mr Gilbert’s proposal is
excludable under Rule 14a-8(c) (7).

. ’ Proposals relating to stock options are viewed as

being simply one element of executive compensation, a matter

long considered by the Staff to relate to ordinary business

operations. In Lorimar Telepictures Cor oration (available

July 7, 1987) (Exhibit B) the proposal required that “No new

stock options are to be granted at the current stock price.”
In Rarada Inc. (available January 9, 1987) (Exhibit C) the
. +Proposal read: “That the Board of Directors or any Executive
- Officer'of. any Department or Subsidiary shall not vote
themselves an increase in remuneration, option of stock, bonus
i - or perk ‘of any kind whatsoever until such time as shareholders
have been made a distribution of dividends and that any
- ) .increase in the future of any kind shall be in the same
" .' _ percentage or ratio as the dividend is to the net profit per
" :annum.” The Staff concluded in both cases that the respective
E ‘ugprop8sa15'appeared to deal with matters relating to ”the
.~ conduct of the Company’s, ordinary business operations” (i.e.,
executive .compensation) .

. ) It is possible that a future stock option plan of
Du Pont would be submitted to the shareholders for approval.
Cah “ The-existing plan was so submitted. In addition, Du Pont’s
;¥ _bylaws (which may be amended by the Board of Directors)
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currently provide that the Stock Option Plan be resubmitted
for stockholder approval every five years. However, the Staff
considers that submission of compensation plans (including
stock option plans) to shareholders for approval is not

a reason for removing them from the category of matters

‘"relating to the conduct of the Company’s ordinary business

operations. Lorimar, (above), Alexander & Alexander Services
Inc. (available February 7, 1984) (Exhibit D) and E. I du Pont
de Nemours and Company (available December 13, 1985)

_(Exhibit E).

There is no material distinction between a proposal
envisaging an amendment of a plan or of its administration, on
the one hand, and a prcposal for the adoption of a new plan,
on the other. The Staff has considered a number of
proposals for new plans to be excludakle under 1l4a-8(c) (7). In
Hercules Inc. (available December 7, 1981) (Exhibit F) the
stockholder proposal read: ”That the stockholders of Hercules
Incorporated, assembled in annual meeting in person and by
proxy, hereby request that the Board of Directors take the
necessary steps to establish an employee stock ownership
plan....” The Staff stated that the plan related ”to the
conduct of the Company’s ordinary business operations (i.e.,

" the establishment of an employee benefit plan)”. Similarly,

in E. T du Pont de Nemours and Company (available February 19,
1985) (Exhibit G) the Staff concurred in the excludability
under 14a-8(c)(7) of a proposal ”"to establish a profit sharing

"plan in which all employees of the Company will receive an

equal share of the profits for any given year.... The profit
sharing plan will go into effect in 1985”.

Du Pont’s current Stock Option Plan is but one
element in the compensation package for Du Pont executives.
The structure of a future plan (if any) would likewise have to
take into account, and complement, all other elements in that
package. Such a plan must therefore be considered as an
integral part of the Company’s executive compensation and
falls within the conduct of ordinary business operations. On
the basis of the above mentioned no-action letters, I am of
the opinion that, pursuant to Rule 14a-8(c) (7), Mr Gilbert’s
proposal may properly be excluded from Du Pont’s proxy
statement for its 1988 annual meeting of shareholders.

Very truly yours,

James D. Dinnage
. Counsel
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Lewis D. GILBERT 632

JounN J. GILBERT ot T

1165 PARK AVENUE L - .
o _ NEW YORK. N.Y. 10§28-1210 '
AT i . a Cet. 22, 19€7 . }

i, HJoger Y. Arrington, Secretary. .

?,I. DuPont De illemours and Ccmnany Inc,

"11mnington, Del. - 1986¢
. Near Mr. Arrington:
o, Pursuant to RAule ¥~14 of the Securities and Txchange Cormlssiorn, this
B _1stter is formal notice to the manazement of #.I. Dufont De lemours
2pd Company Inc. that, at the' coming «CEDaNRE O o T S o TR
, Simmeeimyho Ls the owner of 3é shares, and/o WAT
C 4s the owner of 204 shares, and toth rewnresentlng an additional farmily
1.7 . “interest of 344 shares, and EASERSERRNGRTINENTe N AR Gt Y r
‘ Aapihiamri £ ox 200 shares o is the cwner of - 3
120 sharesEaGag ,.;tégg““ S S\ S N :
hS Shuns oL  Ted Suen APIIIZICCRDS OF TEE CCrPavy, nZ
GIL3F=TS AAVE EEEN CWHEZS AlD TAVE UTILIZED PAST #BCXY STATEZLYS =
i EAVE ATTENDED ALLUAL HEETILGS IR THE PAST. : -
+ jntends to onnose this resolutlon, cur z

‘le ask that, if the nmanagemenv
names and addresses, &as akove in the case of the Messrs. Giltert, ané”

5 Fast 93rd Street, lew Iork,N.Y.lOlZ& in the case of hkr. Eenry, to- -
»  gether with the number of shares owned and represented ty us, as reé-
- corded on the stock ledger of the Company, te nrinted in the DHroxy

‘”: ctatement, together with the text of the resolutlon and the state-
: . ment ofreasons for its introduction. We also ask that the sutstance
) qf the resolution ve-included in the notice of the annual meetlins.

%

-

Yemours and Company, Inc.

gholders of Z.I.Dufont De
made sutject to the folle

2¥SCLVED: The stoc
tock ontion plans Te

nereby reaguest any new
ing nrovislons: .

-

DN e — gy

%F}f - ‘(a) 3nares to te optioned will e ovwticned 1in yearly

installnoents; tee right to varchase shares \n each

. tnstallment will not rte’'c
' the extent nct eyercised

veriod:

umulative and will exnire to |
during the anplicatle jnstall—ent

orice of the shares covered ny an |
15055 of an jnéividual’!s annual casn .

€.

(t) The aggregate .purchase
ontion may not exceed
comvensatlion: . .

c e

. (¢) ko ontlons will te granted in any year to executives within
' . L& -months of thelr automatic retirement date: .
factor in granting new pbti ns if
wtioned stocl: to nay off a loar, o

.

(d) ., It shall te a negative
an ontionee has sold ©

" ::'._3‘* -eanklins cntlcnee to nicik up new ontlons:
e (e). There shall he ro "nerforrance shares" offered tc =vecutlve

N - - - ¥
)

cov- .t uWitheut cost: «, .



g

Lo e W
R ’ h o v -y

- ¥r, Reger d. Arrin_ >n, 3ecretary
-z Dufont Te ilemours and Co., Inc, ‘ . Paze Two

} By e : A . \ \: 000053

<y
. N . -

A . :

. R (f) Each ontionee will te required, at the time of exercise cf ™

L . an ontion, to certify in writing tc the Company that at least

A ' - €03 of the stock theretofore and then teing =z2cauired »ursuant
s : o * to onticns was and is nurchased for investment nurnoses, =2nc

. ‘the Comvany reserves the right to cause a lesend to tnis [
e " °ffect to te placed on the certificates lss ued at time of

g - ercise to evidence and implenent this certificatlion:

S (z) o options shall bte granted to outside directors:
(h) The aggregate nurter of outstandinz stock options held Tty
)\f\*

’ any officer’or director of each such cornoration shall nct
exceed two nercent (2:99) of the outstancing stock of such

AR cornoration on whose stock he has an option.
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Trhe dangers of stock options have teen spelled out in the april 13,
19&€ Detroit Mews bty wWalter 2, Smith. Ee calls attention to .tze
< annual revort of Zerkshire Eathaway 1in which Warren Z. Zuffett 1ls

‘ Chairman.
i+ L« Ze quotes Nr., Buffett as saying in the revort: "Euffett thinks y
-~ .-~ .ontlons often are unfair, and don't accomnlish what they are suvnpose
" to. Ze says they may reward mediocrity or even encourage tac man-

" agzement, and may be tased on a distorted evaluation of a company's
earnings."

i oagm

T © "lerkshire Zathaway dcesn't offer stock options. Instead, Xey —anzarers ;

- T of 1ts overating units are »aid cash tonuses for rmeetins targets in 4
o thelr cwn areas of husiness.” :
, "Euffett says: 'VYe telieve good unit nerformance should te rewarded -
. whether Zerkshire stocl rises, falls, or stays even. ‘e thini avarsre :
o - serformance should earn no snecial rewards even if our steci: sheuld B
oo soar. All Zerkshlre managers can use thelr tornus mcney (and strhev ?
. ;" funds) to hruy cur stock irn the market. Iy accentine heth the rin-s :

Y and the carrylng costs” that go with outrignt nurchases, these lan=a~ers \;

R truly walk in the shoes of tne owners.'" ’ ‘k

; h . “nerefcre, we helieve more shareholder arotecticns are needed -rhen o
Sy gstock ovwtions are -~ranted. :
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) . . .. Nov. 23, 1987
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< ' Ms., Cecilia D. Blye . ﬁiﬁ;?’ﬁu”qum1
-« " Special Counsel '”'"*mmcg

, / Securities and Exchange’ Commission "
I .. 450 Fifth Street, N.W.

iy, : Washington, D.C. 20549

Re: E.I. Du Pont De Nemours and Co,
FProxy Statement--1988 Annual Meeting

.Dear‘Ms. Blye: -

. - ' - This is to request that our option proposal ke carried in the Du ‘
:{~ " - Pont proxy statement, which management is trying to omit. S

ﬂ ?ﬁ; " " over the years the Securities and Exchange Commission held option "
o proposals a proper subject for shareholders provided they apply to “

new option plans. .

) Options are‘distinctly difFerent then executive compensations, which
the Comn1s51on has noted is day to day ordinary tusiness,

. o The problem is when an optlon plan is submitted for approval it
. . " is too late to call provisions, which we thlnk should be adopted,

S to the Board, ; 7 s

The importance of this issue to shareholders is best demonstrated ;
by the comments of Warren E. Buffett in an article by Walter :
Smith, which I have enclosed. i
kFor all the above reasons we acain ask that -the proposal be carried,
as a matter of shareholder rlghts. -
yﬂ’%lncer ly, o %y ) -
&('iq"ﬂ‘ o /6 4" a

- ate ) . b - ’

John J. Gilbert

i,

"I

cc:. Mr, R,W, Arrincton, Secretary
E.I. Du Font De Nemours and Company
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Lzwis D. GILBERT

JouN J. GILBERT
1165 PARK AVENUE
NEW YORK. N.Y. 10281210

DecC. 2, 1987

Oy
o Ms. Cecilia D. Blye
e special Counsel '
: securities and Exchange Ccommissian
' 450 Fifth street, N.W,
20549

washington, D .C.
h puPont De

Re: E.I.
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GFFICE OF CHIEF COUNSEL

_ CORPORATION FINANCE
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Nemours and Co.

[y

_Dear Ms. Blyet
In conﬂeétion with my recent letter of Novenmber
a copy of the decision the Divis

1980 at Westvaco.
rs the

LT mentiohed”in my lett

option proposals a proper sub ject to air,
such decision at Westvaco.

dimperelYy,

‘John é , Gilbert

ecretaryY

cc: Mr. R.W.hArrington, S
nt De Nemours and Company
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DEC 16 1987 000056

PN

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: E.I. du _Pont de Nemours & Company (the "Company")
Incoming letter dated November 12, 1987

The proposal relates to establishing certain terms
for any new Company stock option plans.

There appears to be some basis for your opinion that the
proposal may be omitted from the Company's proxy material
under Rule 1l4a-8(c) (7), since it appears to deal with a
matter relating to the conduct of the Company's ordinary
business operations (i.e., executive and employee
compensation). Under the circumstances, this Division will
not recommend any enforcement action to the Commission if
the Company omits the subject proposal from its proxy
material.

~Sincerely,

Cot )60

Cecilia D. Blye
Special Counsel




