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1.

FINAL BRIEF

SCHEDULED FOR ORAL ARGUMENT
ON NOVEMBER 14, 1991

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 21-1001
(includes consolidated Nos. 91~1091,
91-1092, 91-1132, and 91-1220)

CITY OF HOLYOKE GAS & ELECTRIC DEPARTMENT, et al.,
Petitioners, |
V.

SECURITIES AND EXCHANGE COMMISSION,

Respondent.

On Petition for Review of Orders of the
Securities and Exchange Commission

. BRIEF OF THE SECURITIES
AND EXCHANGE COMMISSION, RESPONDENT

COUNTERSTATEMENT OF THE TISSUES

Whether the Securities and Exchange Commission, having

found that a proposed public utility acquisition would have

anticompetitive impacts with respect to control of transmission

access and bulk power supply, properly determined to condition

its approval on the issuance of an order approving the

acquisition by the Federal Energy Regulatory Commission, which

has regulatory authority over those matters.
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5. Whether the Commission's determinations that the
proposed acquisition satisfied certain requirements of the Public
Utility Holding Company Act, which included a finding that a
utility's emergence from bankruptcy would be in the public
interest, should be sustained.

3. Whether the Commission adequately supported and
explained its findings of savings attributable to the proposed
acquisition. |

4. Whether the Commission properly declined to address in
this proceeding a complaint that the existence of multiple
operating subsidiaries in one state rendered a public utility
holding company's structure unduly complicated, when the proposed
acquisition would not affect or be affected by the existing
holding company structure.

5. Whether the Commission's determination that the
securities to be issued in connection with the proposed
acquisition were reasonably adapted to earning power, which was
pased on financial data and projections in the record and
guaranteed annual rate increases, was sound.

6. Whether the Commission properly exercised its discretion
in determining not to hold an evidentiary hearing when the
parties had not raised any issues pertinent to the proposed

acquisition that needed to be resolved at a hearing.

STATUTES AND REGULATIONS

Copies of the applicable statutory provisions are set forth

in an Addendum to this brief.



PRELIMINARY STATEMENT

The petitioners challenge two orders issued by the
Securities and Exchange Commission ("Commission" or "SECY)
pursuant to the Public Utility Holding Company Act of 1935, 15
U.S.C. 79a et _seqg. ("PUHCA"), in connection with the acquisition
of Public Service Company of New Hampshire ("PSNH") by Northeast
Utilities ("NU"). 1In the first order, dated December 21, 1990,
the Commission approved the acquisition. In the second order,
dated March 15, 1991, the Commission granted petitions for
reconsideration by two of the petitioners and modified its first
order to take further into account potential anticompetitive
effects by conditioning approval upon the entry of an order by
the Federal Energy Regulatory Commission ("FERC") approving the
acquisition.

The FERC also considered NU's acgquisition of the utility
assetsvof PSNH in a related proceeding under the Federal Power
Act ("FPA"). On August 8, 1991, the FERC entered an order
approving the acquisition subject to specific conditions that are
intended to mitigate anticompetitive problems attributable to
control by the combined NU/PSNH system over transmission access
into and out of New England and available bulk power supplies in
the region.

Most of the petitioners are competing utility companies who
must make purchases in the bulk power market and rely on
transmission lines owned by NU and PSNH for access to power

suppliers. The petitioners made substantially identical



arguments to the SEC and the FERC that the proposed NU/PSNH
merger would have anticompetitive consequences attributable to
control over transmission lines and bulk power supplies. The
main thrust of their objections before this Court is that the SEC
gave inadequate consideration to the anticompetitive impacts of
the merger when it, in part, relied upon the FERC to resolve
these issues. |

The petitioners fail to understand the nature of the SEC's
responsibilities under PUHCA and the FERC's responsibilities
under the FPA. Congress gave the SEC, as the agency with
expertise in financial transactions, the responsibility of
requlating the corporate and capital structure of public utility
holding companies. Congress gave the FERC, as the agency with
expertise in energy generation, transmission, and distribution,
the responsibility of regulating the operaticnal aspects of the
public utility industry. Thus, while the SEC considers
anticompetitive concerns in approving utility acqguisitions, when
problems arise that lie within the FERC's area of expertise, the

SEC can look to the FERC for a regulatory solution to those

problems. 1In this case, the anticompetitive concerns raised by
the petitioners -- control of transmission access and bulk power
supply -- are appropriate for resolution by the FERC, which

DD LA L T (U3 § S ey 9 i

imposed conditions to alleviate them.
The petitioners also charge that the SEC, in its eagerness

to resolve PSNH's bankruptcy by approving the acquisition,



disregarded PUHCA reguirements. PSNH has recentiy emerged from
Chapter 11 proceedings under a confirmed plan of reorganization
that contemplates its merger with NU, subject to regulatory
approvals of the SEC, the FERC, and others. While the SEC
considered PSNH's emergence from bankruptcy in a strengthened
condition to be a benefit of the acquisition, the SEC did not
consider this the sole jﬁstification for concluding that any
statutory requirement was satisfied. As can be seen from the
SEC's opinions in this case, the Commission made findings that
were based on substantial evidence in the record regarding all of
the requirements of PUHCA applicable to this complex transaction

and gave reasoned explanations for its determinations.

COUNTERSTATEMENT OF THE CASE

A. Background

PSNH is the largest electric utility in New Hampshire,
supplying electricity to approximately 75% of the state's
population. JA 217. 1/ PSNH owns 35.6% of the Seabrook nuclear
power project. JA 764-65. NU, a public utility holding company
registered with the Commission under PUHCA, is the largest
electric utility in New England. ee JA 342. It provides retail

electric service in Connecticut and western Massachusetts through

i/ "JA --" refers to the Joint Appendix; "R. --" refers to the
administrative record, as identified in the Certified List
filed with this Court; "Br. --" refers to the petitioners’

brief. Citations to the two orders of the Commission in
this case are given to the Joint Appendix and to the SEC
Docket: "JA -- (== S.E.C. Dkt. --}".
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three wholly~owned operating subsidiaries. 2/ JA 215-16. NU
also provides wholesale electric service to five municipal and
investor-owned electric systems. JA 315. Both PSNH and NU own
transmission facilities that other utilities in the New England
area use to transmit power. JA 220-21.

On January 28, 1988, PSNH filed a voluntary petition in the
United States Bankruptcy Court for the District of New Hampshire
for reorganization under Chapter 11 of the Bankruptcy Code. JA
766. NU seeks to acquire PSNH pursuant to a Joint Plan of
Reorganization that was confirmed by the bankruptcy court on
April 20, 1990. JA 768.

The acquisiticn will be effected in a two-step transaction.
JA 762-63. In the first step, which has been completed, PSNH was
reorganized as an independent company bound by a merger agreement
with Northeast Utilities Acquisition Corp. ("NUAC"), a newly-

wned subsidiary of NU. A 762. 3/ In the

-
O

created, wholly-
second step, PSNH and NUAC will be merged, with PSNH the
surviving entity. JA 762-63. PSNH will transfer its interest in
the Seabrook plant to North Atlantic Energy Corporation ("North

Atlantic"), a wholly-owned public utility subsidiary of NU that

2/ These subsidiaries are Connecticut Light and Power Company,
Western Massachusetts Electric Company, and Holyoke Water
Power Company.

3/ This step was completed when PSNH emerged from bankruptcy in
May 1991. The Wall Street Journal, May 17, 1991, at C8,
col. 4.




will be created for this purpose. JA 761-62. The merger will
not be consummated unless and until all regulatory approvals are
ocbtained. JA 762-63.

As a condition of its acquisition of PSNH, NU negotiated an
agreement with the New Hampshire governor and attorney general
that guarantees PSNH seven annual 5.5% rate increases. JA 830~
31. The New Hampshire legislature, meeting in special session,
has ratified this agreement, and the New Hampshire Public
Utilities Commission has ordered the first rate increase. JA
767, 831.

B. The Statutory Scheme: the Public Utility
Holding Company Act and the Federal Power Act

NU is required to seek approval for its proposed acquisition
of PSNHlfrom two federal agencies, the SEC and the FERC.
Regulatory authority over the acquisition of utility companies
was given to both agencies by the same legislation, the Public
Utility Act of 1935, which provides for federal regulation of
holding companies in Title I (the Public Utility Holding Company
Act), administered by the SEC, and for federal regulation of
electric utilities engaged in interstate commerce in Title II
(the Federal Power Act), administered by the FERC.

PUHCA was aimed at eliminating financial abuses among public
utility holding companies and their affiliates. Section 1, 15
U.5.C. 7%a. Under PUHCA, the SEC regulates the issuance and sale
of securities by public utility holding companies (Sections 6 and
7, 15 U.S.C. 79f and 79g), the acguisition of securities and
assets by such companies (Sections 9 and 10, 15 U.S.C. 791 and

7



793), the corporate structure of such companies (Section 11, 15
U.S.C. 79k), intercompany loans and transactions (Section 12, 15
U.S.C. 791), and intercompany service, sales, and construction
contracts (Section 13, 15 U.S.C. 79m).

The FERC, on the other hand, is charged with regulating the
wholesale interstate sale and distribution of electricity. Under
the FPA, the FERC is authérized to order a public utility to
connect its transmission facilities with other transmission
facilities (Section 202, 16 U.S.C. 824a), to approve sales and
mergers of public utility facilities (Section 203, 16 U.S.C.
824b), to approve the issuance of securities by public utilities
(Section 204, 16 U.S.C. 824c), and to review and set rates for
the interstate transmission of electricity and the wholesale
interstate sale of z2lectricity (Sections 205, 206, 16 U.S.C.
824d, 824e).

C. Proceedings Before the Securities and Exchange
Commission

NU filed an application/declaration with the Commission on
October 5, 1989, seeking authority to acquire PSNH and to issue
various securities in connection with the acquisition. 4/ The
Commission issued a notice of NU's filing on February 2, 1990,
describing the application/declaration and giving interested
persons the opportunity to comment‘or request a hearing on it.

JA 190-95. Fourteen hearing requests were received from 41

4/ NU subsequently filed 13 amendments to its original
application/declaration. The last, dated November 19, 1990,

(JA 758 et seqg.) incorporates both the original
application/declaration and all previous amendments.

8



separate entities, including all but one of the petitioners. 5/
Eight entities filed comments or notices of appearance. Numerous
submissions and cross-submissions were filed by NU, the
petitioners, and other interested parties. The record of the
proceeding totals well over ten thousand pages.

On December 21, 1990, the Commission issued an opinion and
order approving the acquiéition and making specific findings with

respect to each of the statutory provisions applicable to the

transaction. 6/ JA 945-1016 (Northeast Utilities, Holding Co.
Act Rel. No. 25221, 47 S.E.C. Dkt. 1887-1958). In the opinion,
the Commission determined that the acquisition satisfied the
applicable provisions of PUHCA, including: the requirements of
Sections 6 and 7 regarding the sale of securities by a registered
holding company or subsidiary thereof; the requirements of
Sections 9 and 10 regarding the acquisition of securities and
utility assets; the requirements of Section 11 regarding
corporate structure and the integration of holding company
systems; and the requirements of Section 12 regarding intra-

system transactions.

5/ Petitioner Maine Public Utilities Commission entered a
notice of appearance. Four hearing requests, representing
21 entities, were subsequently withdrawn.

e e e «r s

6/ Jurisdiction was reserved on matters involving certain
securities issuances, financing agreements, and fees and
expenses. JA 1015 (47 S.E.C. Dkt. 1957). The Commission
also reserved jurisdiction for further consideration in the
event that the rate agreement guaranteeing the seven 5.5
percent annual increases does not go into effect. JA 1016

(47 S.E.C. Dkt. 1958).
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Following the issuance of the December 21, 1990 opinion and
order, two of the petitioners, the City of Holyoke Gas & Electric
Department ("HG&E") and the Massachusetts Municipal Wholesale
Electric Company ("MMWEC"), filed petitions for rehearing and
reconsideration. The Commission granted the petition for
reconsideration and, after having again considered the arguments
made by HG&E and MMWEC, entered a supplemental opinion and order
on March 15, 1991 that addressed their concerns and made '
supplemental findings regarding potential anticompetitive effects
attributable to the merged company's control over transmission
facilities and surplus bulk power. JA 1116-1130 (Northeast
Utilities, Holding Co. Act Rel. No. 25273, 48 S.E.C. Dkt. 776~
790). Because the resolution of these anticompetitive problems
was within the regulatory expertise of the FERC, the Commission
conditioned its approval on the entry of an order by the FERC
approving the acquisition under the FPA. JA 1123-24 (48 S.E.C.
Dkt. 783-84).

The Commission made all of the requisite findings under
PUHCA, only some of which have been challenged by the
petitioners. With respect to the matters challenged in this
review proceeding, the Commission found as follows:

1. Section 10(b) (1)

The Commission determined that no adverse findings were
warranted under Section 10(b) (1) of PUHCA, 15 U.S.C. 79j(b) (1),
which requires the Commission to approve an acquisition unless it

finds that "such acquisition will tend towards interlocking

10



relations or the concentration of control of public-utility
companies, of a kind or to an extent detrimental to the public
interest or the interest of investors, or consumers." JA 978-
84, 1003-05, 1117-24 (47 S.E.C. Dkt. 1920-26, 1945-47; 48 S.E.C.
Dkt. 777-84).

In making its Section 10(b) (1) determination, the Commission
first considered the interlocking relations among the companies
in the NU holding company system after the merger. The
Commission noted that the new companies that would become
permanent parts of the NU system, PSNH and North Atlantic, would
be first-tier subsidiaries directly owned by NU. JA 978-79 (47
S.E.C. Dkt. 1920-21). PSNH's and North Atlantic's relationships
with NU's other subsidiaries would be similar to the existing
relationships among NU's subsidiaries. 7/ JA 979 (47 S.E.C. Dkt.
1921). Based upon these findings, the Commission concluded that
no adverse findings were warranted with respect to interlocking
relations attributable to the acquisition. Id.

Next, the Commission considered whether the acquisition
would result in an undue concentration of economic power in terms
of its effect on the size of the NU holding company system. JA

979-82 (47 S.E.C. Dkt. 1921-24). The Commission found that the

7/ The Commission also noted in connection with its analysis of
interlocking relationships that PSNH and North Atlantic
would be subject to regulation by the New Hampshire Public
Utilities Commission and that the public interest would be
served by "bringing a prompt end to the PSNH bankruptcy and
by providing PSNH with the management, capacity and
financial resources to make it viable again." JA 979 (47
S.E.C. Dkt. 1921).

11



addition of PSNH to the NU system would not significantly change
the relationship between the NU system and the rest of the New
England electric utility industry. 8/ JA 980 (47 S.E.C. Dkt.
1922). 1In addition, the Commission found that the combined
NU/PSNH system would be within the mid-size range of other
registered electric utility holding companies. 9/ JA 981 (47
S.E.C. Dkt. 1923). Based‘upon these findings, as well as the
economic benefits of the transaction, the Commission concluded
that the NU/PSNH system would not exceed the economies of scale
- of current electric generation and transmission technology and
would not have undue power or control within the New England
region or the electric utility industry. JA 982 (47 S.E.C. Dkt.
1924) .

The Commission also examined the potential for

anticompetitive practices as part of its evaluation of

8/ The Commission noted that, on the basis of peak load
capacity, NU and the New England Electric System (the next
largest public utility system in New England) currently
represent approximately 23% and 19% of the region's
capacity, while the combined NU/PSNH system would represent
approximately 29%. JA 980 (47 S.E.C. Dkt. 1922). Measured
by operating revenues, the number of electric customers, and
KwH sales, the combined NU/PSNH system would represent less
than one-third of the region. JA 980-981 (47 S.E.C. Dkt.
1922~-23). Measured by total assets, the combined NU/PSNH
system would represent about 37% of the region. JA 981 (47
S.E.C. Dkt. 1923).

9/ When compared with the nine registered electric holding
company systems, the combined NU/PSNH system would be fourth
in total assets, fifth in operating revenues and electric
customers, and seventh in electric KwH sales. JA 981 (47
S.E.C. Dkt. 1923). When compared with the 31 largest
investor-owned electric utilities, the combined NU/PSNH
system would be in the mid-range. Id.
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concentration of control under Section 10(b)(1). JA 983~-84,
1003-05, 1120-24 (47 S.E.C. Dkt. 1925-26, 1945-47; 48 S.E.C. Dkt.
780-84). In its first opinion, the Commission considered
evidence submitted by entities that opposed the acquisition
concerning decreased competition attributable to the combined
NU/PSNH system's control of excess generating capacity and
transmission corridors into and out of the New England region.
JA 1003 (47 S.E.C. Dkt. 1945). 10/ The Commission pointed out
that it has approved acquisitions that decrease competition when
it concludes that the acquisitions would result in significant
benefits. JA 984 (47 S.E.C. Dkt. 1926). The Commission also
stated that, while it considers issues like transmission access
and allocation of surplus generating power in its Section

10(b) (1) analysis, "[t]o the extent that these matters are
specifically regulated, they are properly within the jurisdiction
of FERC and the appropriate state commissions." JA 1004 (47
S.E.C. Dkt. 1946). Taking into account the acceptable size and
other charactefistics of the combined NU/PSNH system and the
likely economic benefits of the merger, the Commission concluded
that the anticompetitive effects did not, on balance, reguire
disapproval under Section 10(b)(1). JA 1004-05 (47 S.E.C. Dkt.

1946-47).

10/ The Commission also considered the anticompetitive effects
of the merger in light of the transmission commitments
entered into in connection with the proposed acquisition
that will increase the availability of NU's and PSNH's
transmission facilities to other New England utilities. JA
1003-04 n.104 (47 S.E.C. Dkt. 1945-46 n.104).

11
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In its second opinion, the Commission reconsidered the
evidence of potential anticompetitive effects of the merger and
again concluded that "[t]he merged company's control of both
transmission lines and surplus bulk power raises the potential
for anticompetitive behavior." JA 1120 (48 S.E.C. Dkt. 780) .

The Commission noted that, while both it and the FERC have
statutory responsibilities regarding the anticompetitive
consequences of mergers in the public utility industry, the two
agencies have different overall statutory responsibilities, and
different areas of expertise as a result. JA 1121-22 (48 S.E.C.
Dkt. 781-82). The Commission stated that, with its mandate to
requlate the corporate structure and financing of public utility
holding companies and their affiliates, it has expertise in
financial transactions and inter-corporate relationships; the
FERC, with its mandate to regulate the wholesale interstate sale
and distribution of electricity, has expertise in such matters as
the transmission of electricity. JA 1122-23 (48 S.E.C. Dkt. 782-
83).

Given this regulatory framework, the Commission concluded
that, when it identifies operational concerns with respect to
transmission access and the allocation of bulk power supply, it
is appropriate to "look to the FERC's expertise for an
appropriate resolution of these issues." JA 1123 (48 S.E.C. Dkt.
783). Accordingly, the Commission conditioned its approval of
the acquisition upon the FERC's issuance of a final order

approving the transaction under the FPA. JA 1123-24 (48 S.E.C.
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Dkt. 783-84). 1In so doing, the Commission noted that it has on-
going authority under PUHCA Section 20(a), 15 U.S.C. 79t (a), to
rescind or further condition its approval of the transaction. JA
1124 n.15 (48 S.E.C. Dkt. 784 n.15).

2. Sections 10(c) (1) and 11(b) (2)

The Commission determined that the acquisition satisfied
Section 10(c) (1) of PUHCA, 15 U.S.C. 79j(c) (1), which requires
the Commission to withhold approval of an acquisition that is
"detrimental.to the carrying out of the provisions of section
11." The provision of Section 11 relevant to this review
proceeding is the requirement of Section 11(b)(2), 15 U.S.C.
79k (b} (2), "that the corporate structure or continued existence
of any company in the holding-company system does not unduly or
unnecessarily complicate the structure * * * of such holding-
company system.® JA 994, 1126-27 (47 S.E.C. Dkt. 1936, 48 S.E.C.
Dkt. 786-87).

In making its determination pursuant to these provisions,
the Commission first noted that the proposed acquisition and
related financing would not unduly complicate the capital
structure of NU's holding company system. JA 994 (47 S.E.C. Dkt.
1936). With respect to corporate structure, the Commission found
that the three new subsidiaries being added to the NU system were
necessary to effectuate the merger. Id. In addition, the
Commission noted that placing PSNH's ownership interest in
Seabrook in a separate corporation would provide more effective

managerial control and regulation. Id. Based on these findings,
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the Commission concluded that no adverse determination was
required with respect to NU's corporate structure pursuant to
Section 10(c)(1). JA 989 (47 S.E.C. Dkt. 1931).

The Commission addressed HG&E's argument that NU's corporate
structure was unduly complicated because of its three operating
subsidiaries that provide electric service in western
Massachusetts in the secoﬁd opinion. JA 1126-27 (48 S.E.C. Dkt.
786~87). HG&E had urged the Commission either to deny NU's
application for approval of the acquisition of PSNH or to
condition approval upon NU's elimination of one or more of the
subsidiaries. Because the acquisition itself would neither
create undue complication in the NU system nor affect the
existing situation with respect to the three Massachusetts
subsidiaries, the Commission rejected HG&E's request. Id.

3. Section 10(c) (2}

The Commission determined that no adverse findings were
required under Section 10(c)(2) of PUHCA, 15 U.S.C. 79j(c)(2),
which provides that the Commission shall not approve an
acquisition unless it finds that "such acquisition will serve the
public interest by tending towards the economical and efficient
development of an integrated public-utility system." JA 995-97,
1006-07, 1127-28 (47 S.E.C. Dkt. 1937-39, 1948-49, 48 S.E.C. Dkt.
787-88) .

In making this determination, the Commission noted that NU
had estimated $837 million in total savings for the combined

NU/PSNH system through the year 2002 and had demonstrated a
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potential that these savings would occur. JA 995-97 and nn.84-
88, 1007 (47 S.E.C. Dkt. 1937-39 and nn.84-88, 1949). This
estimate took into account: (a) savings of $188 million to PSNH
and $339 million to other utilities with ownership shares in
Seabrook -- including $21 million to NU subsidiary Connecticut
Light and Power Company and $318 million to other members of the
New England Power Pool ("NEPOOL") 11/ -~ attributable to NU's
operation of the Seabrook nuclear power plant (n.84); (b) savings
of $101 million attributable to improvements in the operation of
PSNH's fossil steam generating units (n.85); (c) savings of $218
million attributable to lower energy costs arising from the
combination of the two systems (n.86); (d) savings of 5146
million attributable to a reduction in the generating capacity
the combined system will be required to maintain under the NEPOOL
Agreement (n.87); and (e) savings of $163 million resulting from
reduced administrative expenses and more advantageous coal

purchases (n.88). 12/

11/ NU, PSNH, and most of the petitioners are members of NEPOOL.
Pursuant to the NEPOOL Agreement, utilities in the New
England region operate their electric facilities as a single
system, with power centrally dispatched to meet needs as
efficiently as possible (consistent with reliability) over
the entire system. JA 323-29. Responsibility for
maintaining generating capacity is allocated among the
members on the basis of their peak loads. JA 332-41.

12/ The total amount of savings attributable to the merger is
$1.155 billion. Subtracting the $318 million in savings
that would accrue to other NEPOOL members as a result of
savings attributable to NU's operation of Seabrook, the
savings for the combined NU/PSNH system would be $837
million.
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The Commission also addressed arguments that the savings
could be achieved without the acquisition or would come about at
the expense of other regional utilities who are members of
NEPOOL. See JA 1006-07, 1127-28 (47 S.E.C. Dkt. 1948-49, 48
S.E.C. Dkt. 787-88). The Commission concluded that some of the
anticipated savings would be new and could not occur except as a
result of the merger, including savings attributable to NU's
operation of the Seabrook plant, reductions in administrative and
general expenses, and coal purchasing efficiencies. JA 1006-07
(47 S.E.C. DKt. 1948-49). In addition, the Commission recognized
that there could be certain reallocations affecting other NEPOOL
members, but concluded that these reallocations would be
outweighed by the benefits of the efficiencies and economies
attributable to the merger. JA 1007 (47 S.E.C. Dkt. 1949).

L IR P I RN

4, Section 7(d){2)

The Commission determined that no adverse findings were
warranted under section 7(d) (2) of PUHCA, 15 U.S.C. 79g(d)(2),
which requires the Commission to evaluate whether securities
proposed to be issued are "reasonably adapted" to the earning
power of the acquiring company. JA 974-75 (47 S.E.C. Dkt. 1916-
17) .

The Commission found that the common stock being issued to
form the special purpose corporations required for consummation
of the merger would have no current effect on NU's earning power.
JA 974 (47 S.E.C. Dkt. 1916). The Commission also found that the

notes being issued by North Atlantic, the new subsidiary that
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will own Seabrook, were reasonably adapted to North Atlantic's
earning power in view of PSNH's agreement with North Atlantic to
buy Seabrook power. JA 974-75 (47 S.E.C. Dkt. 1916-17). The
Commission further concluded that NU's proposed method of paying
dividends relying upon its unrestricted consolidated retained
earnings was reasonable. JA 975 (47 S.E.C. Dkt. 1917). Finally,
the Commission found that the seven annual 5.5% rate increases,
when coupled with the existing financial health of the NU systenm,
should enable the combined NU/PSNH system to meet both the
obligations arising from the merger and from the general conduct
of its utility business. Id.

The Commission also addressed the financial health of the NU
system after the acquisition in connection with its evaluation
under Section 10(b)(2), 15 U.S.C. 793(b)(2), of whether the
consideration received by NU was reasonable in light of "the
earning capacity of * * * the utility assets underlying the
securities to be acquired." JA 984-86 (47 S.E.C. Dkt. 1926-28).
This review included an evaluation of NU's testimony and
projected financial statements for PSNH and North Atlantic as
well as the assumptions on which the statements were based. 13/
JA 985-86 (47 S.E.C. Dkt. 12927-28). The Commission concluded

that the projected return on equity for NU's investment in the

13/ The Commission noted that the financial statements had also
been evaluated by the New Hampshire Public Utilities
Ccmmission, the Connecticut Department of Public Utility
Control (through its consultant, Booz, Allen & Hamilton,
Inc.), by NU's accountant, Arthur Andersen & Company, and by
three large banks that were potential lenders for the
transaction. JA 986 (47 S.E.C. Dkt. 1928).
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two companies appeared reasonable for an acquisition of this size
and represented an appropriate risk to NU's investors and to the

public. JA 986 (47 S.E.C. Dkt. 1928).

5. Denial of requests for an evidentiary hearing

The Commission determined that, because the parties
requesting a hearing had failed to raise a genuine issue of
material fact that needed to be resolved by a hearing, no
evidentiary hearing was warranted. JA 1012-13, 1128-29 (47
S.E.C. Dkt. 1954-55, 48 S.E.C. Dkt. 788-89). This determination
was made after an evaluation of the significant issues and
arguments made by the parties and after a re-evaluation of the
issues raised by HG&E and MMWEC in their petitions for
reconsideration. See JA 1003-11, 1128-29 (47 S.E.C. Dkt. 1945~
53, 48 S.E.C. Dkt. 788-89).

D. Proceedings Before the Federal Enerqy
Requlatory Commission

NU's service company subsidiary, Northeast Utilities Service
Company, filed an application under Section 203 of the Federal
Power Act, 16 U.S.C. 824b, on January 8, 1990, seeking authori-
zation for PSNH to dispose of its utility assets. Northeast

Utilities Service Co., Docket Nos. EC 90-10-000, ER 90-143-000,

ER 90-144-000, ER 90-145-000 and EL 90-9-00, slip op. (FERC
August 9, 1991) (available on LEXIS) ("FERC Order"). On March 2,
1990, the FERC ordered a hearing on the application, limiting the
scope of the hearing to the merger's effect on the existing
competitive situation and on wholesale costs and rate levels.

FERC Order at 6.
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During August and September 1990, 25 days of hearings were
held before a FERC Administrative Law Judge. JA 1060 (Northeast

Utilities Service Co., 53 FERC 463,020 at 65,210 (Initial

Decision December 20, 1990). A total of 35 witnesses were Cross-
examined and 809 exhibits were admitted into evidence during the
hearing. Id. On December 20, 1990, the FERC ALJ issued an
initial decision approving the acquisition, subject to conditions
designed to mitigate anticompetitive impacts attributable to the
merged company's control of transmission lines and surplus bulk
power. JA 1055-1115 (53 FERC 963,020). 14/

In an opinion and order issued August 9, 1991, the FERC
agreed with the ALJ that the merged company's control of key
transmission facilities and bulk power supplies posed the threat
of anticompetitive conduct. 15/ FERC Order at 37-39. The FERC
approved the merger, subject to somewhat stricter conditions on
transmission access. The conditions require NU, inter alia, to
provide wholesale transmission service for any utility over its
transmission system (subject to NU's existing contractual
commitments and to certain needs of NU's customers), to construct

new transmiscsion facilities to meet transmission needs, and to

14/ The FERC ALJ's initial decision was issued one day before
the SEC's December 21, 1990 order and thus was not
considered in connection with the first SEC opinion and
order.

15/ The FERC analysis of bulk power transactions includes what
the SEC referred to as surplus bulk power. See FERC Order
at 37-39.
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of fer flexible terms with respect to the duration of the

transmission contracts it offers. FERC Order, passim.

STANDARD OF REVIEW

The Commission's findings of fact, if supported by
substantial evidence, are conclusive. Section 24(a), 15 U.S.C.
79x(a). A reviewing court "must accept [an agency's] findings of
fact if they are supported by 'such relevant evidence as a
reasonable mind might accept as adequate to support a

conclusion.'" Federal Trade Commission v. Indiana Federation of

Dentists, 476 U.S. 447, 454 (1986), guoting Universal Camera

Corp. v. National Labor Relations Board, 340 U.S. 474, 477

(i951). With respect to questions that involve statutory
interpretation, a reviewing court's "inguiry is whether the
language of the statute evinces an unambiguously expressed intent
of Congress on the points before us; lacking such direction, we
are to accept the reasonable interpretations of the administering

agency." Wisconsin's Environmental Decade, Inc. v. SEC, 882 F.2d

523, 526 (D.C. Cir. 1989). The standard for determining whether

the Commission properly denied the petitioners’ request for an

evidentiary hearing is abuse of discretion. Association of

Massachusetts Consumers, Inc. v. SEC, 516 F.2d 711, 714 (D.C.

Cir. 1975), cert. denied, 423 U.S. 1052 (1976).

SUMMARY OF ARGUMENT

I. The Commission evaluated the anticompetitive effects of

the NU/PSNH merger pursuant to Section 10(b) (1) of PUHCA and
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determined that there were potential problems with respect to
transmission access and the allocation of bulk power. The
Commission looked to the FERC for a resolution of these problems,
which lay within that agency's area of statutory responsibility
and expertise. The SEC's decision to do so was appropriate and
in accord with this Court's decisions.

II. The Commission appropriately took into account the
public interest in having PSNH emerge from bankruptcy in a
strengthened condition as one factor, among others, in making
several PUHCA determinations that have a "public interest"
component. The Commission did not "override" any PUHCA
requirements in order to resolve PSNH's bankruptcy.

III. The Commission examined the projected economies and
efficiencies attributable to the merger pursuant to Section
10(c) (2) of PUHCA and found it probable that the $837 million in
savings projected by NU for the combined NU/PSNH system would
result from the acquisition. The Commission's findings were
based on a reasoned analysis and supported by evidence in the
record.

IV. The remainder of the petitioners' arguments also lack
merit. The Commission addressed HG&E's argument that the
existence of three NU operating subsidiaries in Massachusetts was
contrary to the corporate structure requirements of Sections
10(c) (1) and 11(b) (2) of PUHCA and determined that, since the
corporate structure would not affect or be affected by the

acquisition, there was no reason to deny the acquisition or to
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condition approval on a restructuring. The Commission also
properly concluded that the debt securities to be issued were
"reasonably adapted" to the earning power of NU, as required by
Section 7(d)(2) of PUHCA, based upon an assessment of the
projected financial statements of PSNH and North Atlantic, the
effect of the annual rate increases approved by the New Hampshire
Public Utilities Commissién, and NU's financial condition.
Finally, the Commission properly determined that there was no
need for an evidentiary hearing in this case. All parties had
the opportunity to submit the evidence and testimony they deemed
appropriate, and there were no issues pertinent to approval of

the acquisition that needed to be resolved in a hearing.

ARGUMENT
I. THE COMMISSION CONSIDERED THE POTENTIAL ANTICOM-

PETITIVE CONCERNS POSED BY THE ACQUISITION

PURSUANT TO SECTION 10(b) (1) AND PROPERLY LOOKED

TO THE FERC FOR A RESOLUTION OF THOSE CONCERNS.

The Commission, based upon evidence in the record, evaluated
the anticompetitive effects of the NU/PSNH merger pursuant to
Section 10(b) (1) and determined that there were potential
anticompetitive problems with respect to transmission access and
the allocation of surplus bulk power. Having made this
determination, the Commission appropriately looked to the FERC
for a resolution of tucbg problems, which are within the FERC's
statutory responsibilities and areas of expertise. The

Commission's action in this regard was consistent with this

Court's decisions in Municipal Electric Association of
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Massachusetts v. SEC, 413 F.2d4 1052 (D.C. Cir. 1969), City of

Lafayette v. SEC, 454 F.2d 941 (D.C. Cir. 1971), aff'd 411 U.S.

747 (1973), City of Lafavette v. SEC, 481 F.2d 1101 (D.C. Cir.

1973), and Wisconsin's Environmental Decade, Inc. v. SEC, 882

F.2d 523 (D.C. Cir. 1989).

A. The Commission Made Specific Findings Regarding
Anticompetitive. Effects Based on Evidence in
the Record.

The petitioners' assertion that "[t]lhe SEC orders ignore any
facts that are relevant to analyzing anticompetitive effects"
(Br. 31) is puzzling. Not only did the Commission consider the
anticompetitive effects of the acquisition, it specifically
determined, after having considered the evidence in the record
16/, that these anticompetitive effects raised serious problems.
The Commission stated in its second opinion that it had:

considered evidence in this proceeding that the merged

company would control key transmission lines that carry
bulk power to an entire region of New England and would

also be the largest supplier of surplus bulk power in
the area. The merged company's control of both

16/ See, e.g., R. 6973-7013 (testimony of Robert J. Reynolds,
economic consultant, submitted by HG&E); R. 7084-7200
(testimony of Dr. Marshal Alan Baughcum, Special Assistant
to the Director, Office of Energy Policy, FERC, submitted by
MMWEC) ; R. 7905-8003 (testimony of Dr. John W. Wilson,
economic consultant, submitted by MMWEC); R. 5745-5829
(testimony of Matthew I. Kahal and Dale E. Swan, economic
consultants), and R. 5832-5868 (testimony of David
Moskovitz, former Commissioner, Maine Public Utilities
Commission, submitted by Maine Public Utilities Commission,
Massachusetts Department of Public Utilities, Vermont
Department of Public Service, and Vermont Public Service
Board) (the testimony cited in this footnote is not contained
in the Joint Appendix, but is part of the administrative
record identified in the Certified List filed with this
Court) .
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transmission lines and surplus bulk power raises the
potential for anticompetitive behavior.

JA 1120 (48 S.E.C. Dkt. 780) (footnotes omitted). See alspo JA
1003 (47 S.E.C. Dkt. 1945).

The apparent explanation for this anomaly is that the
petitioners concentrate their criticism on the Commission's first
opinion and disregard the second opinion, which supplemented the
Commission's analysis and findings with respect to the potential
anticompetitive impacts of the acquisition. The petitioners
claim (Br. 31) that the "only discussion®” of anticompetitive
impacts appeared in the Commission's first opinion, which they
excerpt and reproduce as Addendum B in their brief. They do not
méntion the Commission's evaluation of anticompetitive effects in
its secohd opinion, where such problems were the main subject of
discussion. See JA 1118-24 (48 S.E.C. Dkt. 778-84). 17/.

Thus, it is simply not true that the Commission failed to
consider evidence relevant to anticompetitive effects. The
Commission evaluated the record evidence in connection with both
of its opinions and orders, and made the very finding sought by
the petitioners -- that the merger had serious anticompetitive

implications.

17/ The petitioners contrast the Commission's discussion of
anticompetitive impacts with that of the FERC ALJ and quote
approvingly from his opinion -- as though the Commission had
completely ignored this analysis. In fact, the Commission's
second opinion not only discusses the opinion but quotes the
same language quoted by the petitioners. Compare Br. 32-33
with JA 1120 n.10 (48 S.E.C. Dkt. 780 n.10).
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B. The Commission Properly Looked to the FERC as
the Appropriate Regulatory Agency To Resolve
Problems Attributable to the Merged Company's
Control of Transmission Access and Bulk Power
Supplies.

The Commission's decision to look to the expertise of the
FERC for a resolution of the problems attributable to control of
transmission access and bulk power is consistent both with this
Court's decisions on the Commission's responsibilities under
PUHCA and with the overall statutory scheme established by
Congress for regulation of the public utility industry.

This Court held in Municipal Electric Association of

Massachusetts v. SEC, supra, that the Commission's assessment of

whether an acquisition will result in an undue concentration of
control under Section 10(b) (1) of PUHCA "must take significant
content" from federal antitrust policies. 413 F.2d at 1057. The

Court recognized in City of Lafayette v. SEC, supra, however,

that when antitrust problems arise concerning operational aspects
of public utility regulation, which are assigned to the FERC
under the FPA, the SEC's role is circumscribed:

* * % the general doctrine requiring an agency to take
account of antitrust considerations does not extend to
a case like the one before us where the antitrust
problem arises out of operations of the regulated
company (past and projected) and the agency, here the
SEC, has not been given any regulatory jurisdiction
over operations of the company. The SEC has no
jurisdiction over operations and stands in a different
posture from the [Federal Power Commission] which * * *
has regulatory jurisdiction over operations * * *,

454 F.2d at 955. As the Court explained, "the SEC's jurisdiction
relates to structure rather than directly to operations." Id. at

956. Accord City of Lafayette v. SEC, supra, 481 F.2d at 1105
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("the principal thrust of the SEC mandate under [PUHCA] concerns
industry structure rather than individual companies'

operations'). 18/

Both of this Court's Cityv of Lafayette decisions involved

allegations of anticompetitive conduct relating to transmission
facilities and power supply. See 481 F.2d at 1104; 454 F.2d at

945. 19/ Thus, when the SEC identified such operational problems

18/ The respective responsibilities of the SEC and the FERC in
regulating the public utility industry were explained by
Justice Stevens in his concurring opinion in Arcadia, Ohio
v. Ohio Power Co., 111 S.Ct. 415 (1990):

Congress enacted PUHCA to prevent financial
abuses among public utility companies and
their affiliates. It entrusted the SEC, the
agency with the expertise in financial
transactions and corporate finance, with the
task of administering the act. The SEC
carries out its duties essentially by
monitoring inter-affiliate financial
transactions and eliminating potential
conflicts of interest. Congress enacted the
FPA to regulate the wholesale interstate sale
and distribution of electricity. It
entrusted the administration of the FPA to
the FPC and later the FERC as the agency with
the proper technical expertise required to
regulate energy transmission.

111 S.Ct. at 423 (citations omitted).

19/ In contrast, the anticompetitive concerns raised in
Municipal Electric Association of Massachusetts v. SEC,
supra, were directly related to corporate and capital
structure and thus found by this Court to implicate SEC
regulatory concerns. In that case, a group of New England
utilities had sought SEC approval to acquire all of the
stock of two electric generating companies that were being
formed to build and operate the Maine and Vermont Yankee
nuclear power plants. The sponsoring utilities, based upon
their stock ownership, were entitled to all of the
electricity generated by the plants. A group of competing

municipal electric utilities cbjected to the Commission's
(continued...)
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in its evaluation of the NU/PSNH merger, it properly concluded
that the FERC had the principal statutory responsibility as well
as the expertise to resolve these problems. Accordingly, the
commission conditioned approval of NU's acquisition of PSNH upon
the issuance by the FERC of a final order under Section 203 of
the Federal Power Act. 20/ The Commission expressly noted,
however, that it retains jurisdiction under Section 20(a) of
PUHCA, 15 U.S.C. 79t(a), to rescind or further condition its

approval of the transaction. JA 1124 n.15 (48 S.E.C. Dkt. 784,

This hardly amounts to an "abdication," as the petitioners
argue (Br. 33-34), of the Commission's statutory
responsibilities. 1Indeed, this Court, in reviewing orders under

PUHCA, has accepted the Commission's practice of giving

19/(...continued) '
approval of the transaction, arguing that they were being
excluded from direct access to the low-cost power produced
by the plants and thus placed at a competitive disadvantage
to the sponsoring utilities.

The Court found in Municipal Electric Association that the
anticompetitive concerns were directly attributable to the
stock acquisition: "The plans of Yankees tie to the
acquisition of the stock an allocation of power which in the
end absorbs all the power. This as we have said is part of
sponsors' capital structure.® 413 F.2d at 1060. Under
these circumstances, the Court held that the Commission
should have addressed the municipals' concerns and remanded
the case for a hearing and reconsideration. Id. at 1059,
1061l.

20/ The petitioners suggest (Br. 11) that the SEC should have
stayed the effectiveness of its order pending a final FERC
order. There was no need for such a stay, however, since
the NU/PSNH merger is conditioned upon the receipt of all
necessary regulatory approvals.
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consideration to regulatory action by other governmental bodies
in assessing whether PUHCA requirements are satisfied.

Wisconsin's Environmental Decade, Inc. v. SEC, 882 F.2d 523, 526~

27 (D.C. Cir. 1989). 21/

In Wisconsin's Environmental Decade, a public utility

holding company sought approval of a corporate restructuring
intended to facilitate its diversification into non-utility
pusinesses. The Commission, in determining whether PUHCA
requirements were satisfied, gave weight to the state of
Wisconsin's legislative judgment regarding diversified
investments by utilities and to regulation by the Wisconsin

authorities. 22/ Pursuant to state law, the Wisconsin Public

21/ See Environmental Action, Inc. v. SEC, 895 F.2d 1255, 1261
(9th Cir. 1990) (accepting SEC's consideration of FERC
review of wholesale electric rates in connection with SEC
review of anticompetitive considerations pursuant to Section
10(b) (1) of PUHCA). See also Wisconsin Electric Power Co.,
Holding Co. Act Rel. No. 24267, 37 S.E.C. Dkt. 387 (Dec. 18,
1986); New England Electric System, Holding Co. Act Rel. No.
22309, 24 S.E.C. Dkt. 298 (Dec. 9, 1981); Northern States
Power Co., 36 S.E.C. 1 (1954).

22/ The holding company in Wisconsin's Environmental Decade was
a predominantly intrastate company exempt from many of the
requirements of PUHCA under Section 3(a) (1), 15 U.S.C.
79c(a) (1). The Commission noted two grounds for according
deference to Wisconsin's determination that diversification
by public utilities was beneficial: (1) under the statutory
scheme of PUHCA the anti-diversification strictures of PUHCA
are not applicable to exempt companies to the same extent as
to registered holding companies; and (2) Wisconsin had
imposed safeguards designed to limit the potential for
adverse consequences from diversification. 882 F.2d at 526.
The first ground for deference is not present in this case
because NU is a registered public utility holding company.

However, the second ground for deference -- the imposition
of safeguards by another regulatory authority -- is directly
comparable.
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Service Commission had imposed a number of conditions on the
acquisition relating to the diversified investments. The
Commission had approved the transaction subject to the
conditions, noting that it had the power to re—-examine the issue
if abuses arose. This Court, in affirming the Commission's order
in part, stated that the petitioners had failed to give "“any
substantial reason why the SEC's watchful deference to the
legislative and administrative judgment of a state regulating an
intrastate holding company is not permissible under the Act."
882 F.2d at 527. 23/

The facts in this case also justify such an approach,
especially in view of Congress' allocation of responsibility
between the SEC and the FERC in regulating the public utility
industry. The Commission's looking to the FERC for a resolution
of the anticompetitive effects attributable to the combined
NU/PSNH system's control over transmission access and surplus
bulk power ensured that the agency most knowledgeable about those
areas would take the lead in designing protections against those
anticompetitive effects.

Thus, the SEC did not "abdicate® its responsibility to
consider the anticompetitive impacts of the acquisition, as the
petitioners argue (Br. 33). Rather, it determined that the

acquisition would have such effects and then looked to the agency

23/ The case was remanded to the Commission for further
proceedings with respect to its findings under Section
10(c) (2) regarding the economies and efficiencies
attributable to the corporate restructuring. 882 F.2d at
528.
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with the relevant expertise to cure them. The Commission's
decision was consistent with this Court's recognition in its City

of Lafayette decisions of the division of responsibility between

the SEC and the FERC in regulating anticompetitive public utility
practices and with the Court's recognition in Wisconsin's

Environmental Decade of the Commission's vwatchful deference" to

other regulatory agencieslin making determinations under PUHCA.
The Commission's action was based upon a responsible
interpretation of PUHCA in an area where the statute does not
give clear direction and thus should be affirmed by this Court.
1I. THE COMMISSION PROPERLY CONSIDERED THE "PUBLIC

INTEREST" IN HAVING PSNH EMERGE FROM BANKRUPTCY

IN EVALUATING WHETHER THE ACQUISITION SATISFIED

CERTAIN PUHCA REQUIREMENTS.

The Commission appropriately took into account the public
interest in having PSNH emerge from bankruptcy in a strengthene
condition as one factor in making the determinations required
under PUHCA Sections 10(b) (1), 10(b)(3), and 10(c)(2). There is
no basis for the petitioners' assertion (Br. 24, 25-30) that the
Commission considered the resolution of PSNH's bankruptcy so
important that it overrode these PUHCA requirements in approving
the acquisition. Nor is there any basis for the petitioners®
assertion (Br. 27-29) that, since PSNH could survive without the
merger, the Commission®s conclusion that the acquisition would
make PSNH "viable again® is not supported by substantial

evidence.
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With regard to PUHCA Secticns 10(b) (1), 10(b)(3), and
10(c) (2), each of which includes a "public interest" component,
the Commission noted that it was in the public interest for PSNH
to emerge from bankruptcy. In each case, however, the fact that
the acquisition would result in PSNH's emergence from bankrupfcy
was only cne of the considerations that led the Commission to
find that the requirement was satisfied. The Commission did not
find that the resolution of PSNH's bankruptcy in and of itself
satisfied any PUHCA requirement applicable to approval cof the
acquisition.

The Commission, in determining that no adverse findings
were required under Section 10(b) (1), found that the public
interest was served by "bringing a prompt end to the PSNH
bankruptcy and by providing PSNH with the management, capacity
and financial resources to make it viable again.™ JA 979 (47
S.E.C. Dkt. 1921). The Commission also found, however, in
connection with the evaluation of interlocking relations and
concentration of control required under Section 10(b) (1), that:
(a) the interlocking relationships produced by the acquisition
are needed to integrate PSNH intc the NU system; (b) the
relationships to NU of the new subsidiaries created by the merger
would be similar to the present relationships among NU and its
subsidiaries; and (c) the acquisition would not result in an
undue concentration of economic power in view of the size of the
combined entity in relation to the balance of the New England

electric utility industry and in comparison with other electric
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utility holding companies. See JA 978-82 (47 S.E.C. Dkt. 1920-
24) and discussion in this brief supra pp. 10-12. In addition,
the Commission, having determined that there would be the
potential for anticompetitive behavior based upon the combined
NU/PSNH system's control of transmission access and bulk power
supplies, conditioned its approval upon entry of an order by the
FERC approving the acquisition under the FPA. See JA 1120, 1123-
24 (48 S.E.C. Dkt. 780, 783-84) and discussion in this brief,
supra, pp. 12-15 and 24-32.

Likewise, in determining that no adverse findings were
required under Section 10(b)(3), 15 U.S.C. 793j(b) (3), with
respect to NU's capital structure, the Commission did point out
that the merger "will benefit PSNH creditors, shareholders, and
consumers by bringing an end to the bankruptcy * * *." 24/
However, the Commission, in concluding that Section 10(b) (3} was
satisfied, evaluated the merged company's post-acquisition
capital structure. See JA 987-89 (47 S.E.C. Dkt. 1929-31).

And, in its assessment of potential economies and

efficiencies pursuant to Section 10(c)(2), the Commission found

24/ The petitioners quote only the part of the sentence in which
this phrase appears. The entire sentence reads:

The Commission concludes that the Plan will
benefit PSNH creditors, shareholders, and
consumers by bringing an end to the bankruptcy,
providing reasonable payments to creditors and
shareholders, and providing consumers with the
protection of an agreed limit on post-bankruptcy
rate increases.

JA 989 (47 S.E.C. Dkt. 1931).
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that "a public utility's emergence from bankruptcy reorganization
is a benefit" that may satisfy Section 10(c)(2). See JA 1128 n.
26 (48 S.E.C. Dkt. 788 n.26). This benefit, however, did not
constitute the Commission's principal finding on economies and
efficiencies, which was based primarily upon savings attributable
to more efficient operation of the combined NU/PSNH system. See
JA 995-97 (47 S.E.C. Dkt. 1937-39) and discussion in this brief,
supra, pp. 16-18 and infra, pp. 37-41.

The petitioners also contend (Br. 27-29) that the Commission
found, without an adequate basis in the record, that the
acquisition was necessary for a "viable" PSNH. They argue that
this finding was unwarranted because PSNH emerged from bankruptcy
without the merger. But the Commission did not make such a
finding. 1In its first opinion and order, the Commission
concluded that promptly ending the bankruptcy and providing PSNH
with the resources "to make it viable again" would be in the
public interest. JA 979 (47 S.E.C. Dkt. 1921). In its second
opinion and order, the Commission confirmed that, although it
could not guarantee the success of PSNH, it was satisfied that

"the merged PSNH will be in a stronger financial position than a

stand-alone PSNH would be." JA 1128 n.25 (48 S.E.C. Dkt. 788
n.25). 25/

25/ Robert E. Busch, NU's Senior Vice President-Finance,
testified, based on projected financial statements, that a
stand-alone PSNH would not be as healthy as the merged
company. JA 145-51. Evidence in the record shows that the

acquisition would produce various savings to PSNH. These
(continued...)
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Moreover, the Commission's conclusions are not inconsistent
with the conclusion of the New Hampshire Public Utilities
Comnission, as the petitioners claim (Br. 28), or with that of
the FERC ALJ. The New Hampshire Public Utilities Commission
believed that there would be a "'risk to the public associated
with a Stand-alone PSNH,'" even though such an entity would be
"'marginally able to suppdrt its capitalization'®. JA 616-19,
655, quoted by the Commission at JA 1127-28 n.25 (48 S.E.C. Dkt.
787-88 n.25). The FERC ALJ, similarly, found that "[clontinuing
to maintain a weakened PSNH as a company which would be marginal
at best, and indeed could well end up in bankruptcy again, 1is not
‘consistent with the public interest.'" JA 1062-63 (53 FERC at
65,211). 26/ Thus, notwithstanding whether a stand-alone PSNH
would be viable, the Commission correctly concluded that the
acquisition would create a stronger PSNH that poses less risk to

the public interest.

. .continued)
savings, not including the savings to NU and others, are
estimated at $516 million (JA 613, 728) and would make the

merged PSNH a stronger entity.

[\
(&3}
~

26/ The petitioners claim (Br. 28 n.44) that the FERC ALJ
misread the New Hampshire Public Utility Commission
decision. This is not so. The ALJ did not state, as the
petitioners imply, that the New Hampshire Commission had
found that the stand-alone entity would not be "viable."
Rather, the ALJ stated that the New Hampshire Commission had
"expressed 'substantial concern' about the validity of the
plan without a merger, and said that a ‘stand alone' PSNH
would leave ratepayers 'at risk'". JA 1062 (53 F.E.R.C. at

65,211).

36



III. THE COMMISSION PROVIDED REASONED EXPLANATIONS AND

CONCLUSIONS FOR ITS FINDINGS PURSUANT TO SECTION

10(c) (2) WITH RESPECT TO ECONOMIES AND EFFICIENCIES.

The Commission examined the economies and efficiencies
attributable to the merger, based on the evidence in the record,
and found it probable that the acquisition would result in the
$837 million in savings to the combined NU/PSNH system projected
by NU. Thus, the petitiohers' criticism (Br. 35) of the
Commission's findings as to economies and efficiencies under
Section 10(c) (2) is unfounded.

In this regard, Section 10(c)(2) does not require a precise
quantification of merger benefits. A "demonstrated potential™®

for economies and efficiencies is sufficient. Environmental

Action, Inc. v. SEC, 895 F.2d 1255, 1265 (9th Cir. 1990), guoting

Centerior Enerqgy Corp., Holding Co. Act Rel. No. 24073, 35 S.E.C.

Dkt. 1002, 1004 (Apr. 29, 1986): American Electric Power Co., 46

S.E.C. 1299, 1320 (1978). See also SEC v. New England Electric

System, 390 U.S. 207, 211 (1981) (economic forecasting calls on
SEC expertise and *[j]Judicial review of that expert judgment\is
necessarily a limited one®).
A. The Commission's Findings Regarding Savings
Attributable to the Merger Were Based on a

Reasoned Analysis and Supported by Evidence
in the Record.

The savings projected by NU fell into five general
categories: Seabrook operations and maintenance savings, fossil
fuel steam unit availability savings, energy expense savings,
peak load savings, and administrative expense and coal purchasing
savings. The Commission made findings with respect to each of
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these potential savings, based upon NU's projections and the
evidence in the record. 27/

Seabrook Operations and Maintenance Savings. There would be

an estimated savings of $188 million to PSNH and $339 million to
the other Seabrook owners attributable to NU's operation of the
Seabrook nuclear power plant. JA 995-96 n.84 (47 S.E.C. Dkt.
1937-38 n.84). Record evidence supports the Commission's finding
with respect to these potential savings, which were based on NU's
multi-unit nuclear operation expertise. 28/ This experience
should both lower the cost of operating the Seabrook plant and
reduce PSNH's power generation costs.

Fossil Steam Unit Availability Savings. There would be

estimated savings of $101 million attributable to improvements in
the operation of PSNH's fossil steam generating units. JA 996
n.85 (47 S.E.C. Dkt. 1938 n.85). Record evidence supports the

Commission's finding with respect te this potential saving, which

27/ The New Hampshire Public Utilities Commission, which
analyzed benefits to PSNH alone and not to the combined
NU/PSNH system, agreed with NU's projections of savings for
PSNH, finding that NU, if allowed to acquire PSNH, should be
able to achieve estimated savings of $516 million for PSNH.
JA 602-13.

28/ See JA 226-56 (testimony of John F. Opeka, NU Executive Vice
President of Engineering and Operations, regarding NU's
experience in operating nuclear facilities and its plans for
operating Seabrook); JA 728 (summary of synergies). Since
1986, NU has operated Millstone 3, a nuclear plant that is
similar in design to Seabrook. Ja 231, 238.
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was based upon NU's experience in operating its fossil steam
P

generating plants efficiently. 29/

Energy Expense Savings. There would be estimated savings of

$218 million attributable to decreased energy expenses for the
NU/PSNH system. See JA 996 n.86 (47 S.E.C. Dkt. 1938 n.86).
Record evidence supports the Commission's finding with respect to
these potential savings, which was based on NU's assessment of
the combined system's ability to satisfy its load more
effectively, thereby reducing energy expenses. 30/ However, the
Commission acknowledged that, since the facilities of NEPOOL
members are operated as a single system, these savings will
result in an equivalent increase in energy costs to other members
of NEPOOL. Id. See JA 804. (See discussion of reallocation of

energy expense savings to other NEPOOL members, infra, pp. 42-

29/ See JA 262-74 (testimony of Opeka on projected availability
of PSNH's fossil steam units under NU's management); JA 806~
07. PSNH's fossil steam generating plants currently are
operating at availability rates below those of comparable
units in New England; NU's fossil steam generating plants,
on the other hand, operate at availability rates above those
of comparable units. JA 262-74. NU expects to improve the
availability rates of PSNH's fossil steam generating units,
thereby reducing costs, in two ways: (1) through a
reduction in energy costs for the fossil steam units; and
(2) through a reduction in the amount of generating capacity
that the combined NU/PSNH system is required to maintain
under the NEPOOL Agreement. JA 806-07.

30/ See JA 185-88 (testimony of Frank P. Sabatinoc, Director of
Intercompany Arrangements for Northeast Utilities Service
Company, regarding expenses of combined system); JA 728
(summary of synergies); JA 609-12 (New Hampshire Public
Utilities Commission decision).
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Peak Load Diversity Savings. There would be estimated

savings of $146 million attributable to a reduction in the
generating capacity that the combined NU/PSNH system will be
required to maintain under the NEPOOL Agreement. JA 997 n.87 (47
S.E.C. Dkt. 1939 n.87). Record evidence supports the
Commission's finding with respect to these savings, which was
based on NU's assessment that the combined NU/PSNH system will be
required to provide approximately 100 megawatts less capacity to
meet its obligations under the NEPOOL agreement. 31/ (See
discussion of reallocation of generating capacity savings to
other NEPOOL members, infra, pp. 42-44.

Administrative and General Expense and Coal Purchasing

Savings. There would be estimated savings of $124 million
attributable to reduced administrative expenses and $39 million

attributable to more advantagecus coal purchases. JA 997 n.88

31/ See JA 184-85, 291-93 (testimony of Sabatino); JA 728
(summary of synergies); JA 591-612 (New Hampshire Public
Utilities Commission Decision); JA 802-03. The generating
capacity for which each member of NEPOOL is responsible is
determined on the basis of two components that relate to
peak load -- one component (70%) consisting of the member's
peak load during a 16-month rolling period and the other
component (30%) consisting of the member's average monthly
peak load in a 12-month period. The peak loads of NU and
PSNH occur at different times of the year -- that of NU in
the summer, due to air-conditioning needs in Connecticut,
and that of PSNH in the winter, due to heating needs in New
Hampshire. Consequently, when NU and PSNH combine, the new

system will have a peak load for any lé-month period that is
lower than the sum of the annual peak loads of the separate
systems. This will result in a reduction of the generating
capacity for which the combined system will be responsible

under the NEPOOL Agreement. JA 184-85, 291-93 (testimony of
Sabatino); JA 338-40 (testimony of Walter T. Schulteis, Vice
President for Power Supply Planning and Research for various

NU subisidiaries).
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(47 S.E.C. Dkt. 1929 n.88). Record evidence supports the
Commission's finding with respect to these savings, which was
based upon the consolidation of corporate administrative
functions and the ability of the combined system to obtain volume
discounts that are unavailable to PSNH alone. 32/

* % %

In sum, the Commission's analysis of savings attributable to
the merger was supported by substantial evidence in the record.
There is no basis for the petitioners' challenge to the
Commission’s determinations under Section 10(c) (2).

B. The Commission Took intc Account the

Petitioners' Objections with Respect to
Savings Attributable to the Acquisition.

There is also no merit in the petitioners' assertions (Br.
36-39) that the Commission did not adequately address their
objections to NU's assessment of savings. The Commission
specifically addressed the objection that some of the probable
savings were obtainable without the acquisition as well as the
objection that the projected savings would increase costs for
other NEPOOL members.

In response to the first objection, the Commission found
that several of the savings were in fact new "and could not
result except from the Acquisition,” including reduced costs in
operating Seabrook due to NU's experience with multi-unit nuclear

operations, and savings in administrative costs and coal

32/ JA 305-09 (testimony of John W. Noyes, Vice President for
Regulatory Relations for various NU subsidiaries); JA 728
(summary of synergies).
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purchases. See JA 1006-07, 1127-28 n.25 (47 S.E.C. Dkt. 1948~
49, 48 S.E.C. Dkt. 787-88 n.25). 33/ The Commission expressly
rejected the petitioners' contention (Br. 38) that the Seabrook
savings should not be counted because these savings could be
achieved through a contractual arrangement between NU and PSNH.
JA 1127-28 n.25 (48 S.E.C. Dkt. 787-88 n.25). In rejecting this
argument, the Commission pointed out that without the acquisition
NU would not be subject to the PUHCA requirement that affiliated
companies must provide services at cost and thus the savings
would not necessarily occur under a contractual arrangement. Id. 34/
In response to the second objection, the Commission did
acknowledge that certain savings attributable to the merger could
result in reallocations of costs to other NEPOOL members -- i.e.,
the reallocation of $218 million due to reduced NU/PSNH energy
expenses and the reallocation of $146 million due to reduced
NU/PSNH generating capacity requirements. JA 1007 (47 S.E.C.

Dkt. 1949); see also JA 996 n.86, 997 n.87 (47 S.E.C. Dkt. 1938

33/ 1In response to the Commission's determination that the
Seabrook savings would not necessarily be achieved without
the acquisition, the petitioners argue (Br. 38-39) that
savings could accrue to a stand-alone PSNH because of the
lessons learned during NU's interim management. However,
the petitioners do not attempt to gquantify the value of
savings that might occur in this way. The speculative
possibility of such savings does not detract from the
Commission's finding that NU's projected benefits from the
more efficient operation of the Seabrook plant are
attributable to the acguisition.

34/ The FERC also rejected this argument, ruling that benefits
were attributable to the merger even if they might be
achieved by other means, such as a contractual arrangement.
FERC Order at 16-17.
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n.86, 1939 n.87). However, those reallocations would be largely
offset by savings due to NU's operation of the Seabrook nuclear
plant, which would amount to $318 million for owners of Seabrook
other than NU's operating subsidiaries. JA 995-96 n.84 (47
S.E.C. Dkt. 1937-38 n.84).

In addition, the $46 million in reallocations to other
NEPOOL members remaining after the offset 35/ must be considered
in light of a transaction that is projected to produce $837
million in savings to the NU/PSNH system, as well as the benefit
of PSNH's emergence from bankruptcy. JA 995, 1128 n.26 (47
S.E.C. Dkt. 1937, 48 S.E.C. Dkt. 788 n.26). Moreover, the
shifting of costs to other NEPOOL members as a result of mergers
is a direct consequence of the terms of the NEPOOL Agreement and
was contemplated by the NEPOOL members when they entered into the
Agreement. 36/

Since the Commission made findings with regard to the costs
that would be reallocated to other utilities under the terms of

the NEPOOL agreement and the benefits of the acquisition that

35/ The $218 million attributable to energy expense savings and
$146 million attributable to peak load savings that would be
subject to reallocation to other NEPOOL members would be
offset by $318 million in savings to NEPOOL members through
NU's operation of Seabrook.

36/ The drafters of the agreement were aware of the possibility
of mergers and took it into account. See JA 1067 (testimony
of Robert 0. Bigelow, Vice President, New England Electric
System and a NEPOOL founder: "It was recognized that
[mergers] could happen in the future and we spelled out the
ground rules and recognized that that would happen when it
happened. And the people who didn't like it got something
else for it.")
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outweigh these costs, there is no basis for the petitioners'
claim that the Commission failed adequately to address costs
shifted to other NEPOOL members. 37/
IV. THE PETITIONERS' REMAINING ARGUMENTS ARE WITHOUT

MERIT.

A. The Commission Addressed HG&E's Complaint

That the Acquisition Would Result in an
Unduly Complicated Structure.

HG&E argued before the Commission that the existence of
three NU operating subsidiaries that provide electric service in
Massachusetts constituted an unduly complicated corporate
structure. 38/ HG&E urged the Commission either to reject the
acquisition or to order restructuring of the Massachusetts
subsidiaries. The Commission denied HG&E's requests on the
grounds that the acquisition would neither create undue
complication in the NU system nor have any effect on the existing
corporate structure of NU's operations in Massachusetts. JA
1126-27 (48 S.E.C. Dkt. 786-87}).

The Commission's decision in this regard was correct. The

acquisition of PSNH by NU was a complex transaction requiring

37/ The petitioners' argument (Br. 20, nn.29 & 30) that savings
due to the acquisition would be "swamped" by the societal
costs of lessened competition is also unfounded. In making
this argument, the petitioners appear to have assumed that
the acquisition would not be conditioned to decrease
autluumpeu;b¢Vc effects. nuwever, the apquLSLLLUQ as
approved by the Commission is conditioned on approval by the
FERC, which has imposed extensive measures specifically
directed at mitigating potential anticompetitive effects.

38/ HG&E competes directly with an NU operating company in
providing retail electricity to businesses in Holyoke,
Massachusetts. Br. 6.
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consideration of numerous PUHCA provisions. There was no need
for the Commission to consider the questions raised by HG&E about
NU's Massachusetts operations, which have existed in this form
since 1967, in this proceeding. As the petitioners acknowledge
(Br. 43, n.67), this issue could be dealt with in another
proceeding. In approving the acquisition, the Commission has
not taken any acticn that would affect such a future
determination. 39/
B. The Commission's Conclusion that the
Securities To Be Issued in Connection with

the Acquisition Were "Reasonably Adapted”
to NU's Earning Power Was Sound.

The Commission based its findings with respect to earning
capacity upon its assessment of NU's existing financial condition
and projected financial data through 1996 for PSNH and North

Atlantic, the two principal new operating subsidiaries being

O

added to the NU holding company system. See JA 974-75, 984-86

O

(47 S.E.C. Dkt. 1916-17, 1926-28). 40/ The evidence considered

39/ The petitioners' argument (Br. 42-43) that the acquisition
could be detrimental to simplification of NU's Massachusetts
corporate structure in the future is unfounded. They claim
that NU's need for income from its subsidiaries to pay down
debt incurred as a result of the acquisition could preclude
the Commission from ordering consolidation or divestiture.
But it is unlikely that NU will need income from its other
subsidiaries to pay down the debt incurred for the
acquisition of PSNH in view of the 5.5% annual rate
increases guaranteed NU by the New Hampshire legislature and
the New Hampshire Public Service Commission. Furthermore,
the petitioners have made no showing of how a need for
income, if it did exist, could interfere with consolidation
or divestiture of NU's Massachusetts subsidiaries.

40/ Earning capacity was examined both in connection with the
Commission's evaluation under Section 7(d) (2) of whether a
(continued...)
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by the Commission included NU's and PSNH's current financial
statements and projected income statements, balance sheets, and
cash flow for PSNH and North Atlantic through 1996. 41/ Thus, it
is not true, as the petitioners assert (Br. 44), that the
Commission failed to analyze the data needed to support its
findings on earning capacity.

The Commission found that the projected return on investment
for NU appeared to be reasonable and represented an appropriate
risk to NU's investors and the public. JA 986 (47 S.E.C. Dkt.
1928). In making its findings, the Commission relied in large
part upon the seven annual 5.5 per cent rate increases approved
by New Hampshire authorities. See JA 975 (47 S.E.C. Dkt. 1917). 42/
The Commission concluded that the rate increases, when coupled

with the existing financial health of the NU system, would

40/ (...continued)
security is "reasonably adapted to the earning power of the
declarant” and under Section 10(b) (2) of whether the
consideration for the securities acquired is reasonable in
light of "the earning capacity of # * * the utility assets
underlying the securities to be acquired."

41/ See JA 750-57 (NU balance sheets and income statements, per
books and pro forma, as of June 30, 1990); JA 125-51, 152~
80 (Busch testimony with attached projected income
statements, balance sheets and cash flow for PSNH and North
Atlantic through 1996).

42/ The rate increases were considered so important to the
financial health of the combined system that the Commission
reserved jurisdiction for further consideration in the event
the rate agreement between NU and the New Hampshire
authorities did not go into effect. See JA 1016 (47 S.E.C.
Dkt. 1958). The Commission also noted in its opinion that
the New Hampshire Public Utilities Commission had considered
the financing needed to consummate the acguisition and their
effect on PSNH's financial structure. JA 973 (47 S.E.C.
Dkt. 1%815).
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provide sufficient earnings for the combined system to satisfy
its obligations arising from the acquisition. Id. 43/

C. An FEvidentiary Hearing Was Not Warranted.

There was no reason for the Commission to hold an
evidentiary hearing in this case. The Commission gave all
parties the opportunity to submit whatever evidence and testimony
they deemed appropriate, including testimony submitted in the
parallel proceeding before the FERC. The petitioners took
advantage of this opportunity and submitted a large volume of
evidence, including extensive testimony that was also submitted
to the FERC. 44/ The Commission, after having examined the
evidence in the record, determined that there was no purpose to
be served by a hearing. As the Commission pointed out, it is

"thot required to hold a hearing if the issues before it would

43/ Contrary to the petitioners' assertion (Br. 44), the
Commission did take into account the effect of the
acquisition on NU's debt structure. The Commission
evaluated the debt structure of the combined NU/PSNH system
in its consideration of Section 7(d) (1), 11 U.S.C. 79
g(d) (1), which prohibits approval of the issuance and sale
of a security that is not "reasonably adapted to the
security structure of the declarant and other companies in
the same holding company system." JA 971-74 (47 S.E.C. Dkt.
1913-16). The Commission noted that the pro forma
consolidated capital structure of NU and PSNH showed a ratio
of equity to total capital of approximately 28% at the time
of the acquisition and 33% two years thereafter. JA 973 and
n.49 (47 S.E.C. Dkt. 1915 and n.49). See JA 189. While the
Commission generally requires an equity to total
capitalization ratio of not less than 30%, it approved the
acquisition because of the need to resolve the bankruptcy
proceedings in an efficient and expeditious manner and the
projected increase to a ratio exceeding 30% within two
years. JA 974 (47 S.E.C. Dkt. 1916).

44/ The material submitted by the petitioners for the record
totalled well over 3,000 pages.
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not be further developed in a hearing.'" JA 1012 (47 S.E.C. Dkt.

1954)

(citation omitted).

Significantly, the petitioners do not identify with

specificity any issue that would have been further “developed in a

hearing. 45/ This is not surprising since the issues at stake do

not involve unresolved factual questions but rather the

conclusions that the Commission is entitled to draw from the

facts. 46/

45/

The petitioners claim (Br. 46-47) that eight errors "'appear
to flow from the absence of an evidentiary record,'" citing
a brief submitted to the Commission by one of the
petitioners. But the eight "errors" that the petitioners
allege turn out to be no more than variations of two
familiar issues with regard to which copious evidence was
submitted and which the Commission did address -- the
Commission's alleged failure to consider anticompetitive
effects and the Commission's alleged mistakes with regard to
economies and efficiencies. See JA 1017-22.

These 1ssues are:

- whether the Commission properly loocked to the FERC for
a resolution of the anticompetitive problems caused by
the NU/PSNH merger;

- whether the Commission properly concluded that the
savings due to NU's operation of Seabrook should be
considered an economy attributable to the merger
despite the petitioners' claim that these savings could
also be achieved by contract;

- whether the Commission properly concluded that the $318
million in Seabrook savings to utilities other than
PSNH could be deemed to offset all but $46 million of
the costs to other utilities;

- whether the Commission properly concluded that the
projected savings of $837 million due to the
acquisition outweighed the remaining costs of $46
million to other utilities;

- whether the Commission properly rejected HG&E's request
(continued...)
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The Commission's determination that no hearing was warranted

is consistent with Association of Massachusetts Consumers, Inc.

v. SEC, supra, 516 F.2d at 715, in which this Court held that a

hearing is necessary only if a party can show that the resolutioh
of the issue requires a hearing and that the denial of a hearing

was an "abuse of discretion." See also Wisconsin's Environmental

Decade, Inc. V. SEC, supra, 882 F.2d at 526 (a hearing is

required only to settle "a genuine issue of material fact"):;

vermont Department of Public Service v. Federal Energy Regulatory

Do

Commission, 817 F.2d 127, 140 (D.C. Cir. 1987) (absent a showing
of an abuse of discretion, court will "defer to an agency's
determination that a controversy raises no [issue requiring a
hearing]"). The record before the Commission was adequate to
resolve the issues raised by the petitioners. Thus, the

Ccommission did not abuse its discretion when it denied the

petitioners' requests for a hearing.

46/ (...continued)
that it order a restructuring of NU's Massachusetts
subsidiaries when the situation would have no effect
upon and would not be affected by the acquisition; and

- whether the Commission properly concluded that the
securities issued in connection with the acquisition
were reasonably adapted to NU/PSNH's earning power,
based upon projected earnings of PSNH and North
Atlantic, the 5.5 percent annual rate increases, and
NU's existing financial health.

A
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CONCLUSION
For the foregoing reasons, the opinions and orders of the
Securities and Exchange Commission dated December 21, 1990 and
March 15, 1991 should be affirmed.
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Section 1 of the PUHCA, 15 U.S.C. 78a

£ 792, Neceaslty Jor control of holding ensmps

(@) Intersinic sature of bolding companies

Pubi‘ic-mmty holding eompanies and thelr
subsidiary companies sre affected with 3 ns-
tional public interest in that, simong other

things, (1) their securities are widely markeled
and distributed by means of the malls and in-
strumentalities of interstale commerce gnd sre’
sold 1o & large number of Investon in gifferent
States; (2) their service, sales, sonsiruction, and
other contracts and arrangements are often
msade and performed by means of the malls and
instrumentalities of intersiste Sommerce %
their subsidiary public-utility compenles often
sell and transport gas and electric energy By
the use of means and instrumentalities of inter-
state commerce, (4) thelr practices in respect of
and control over subsidiary companies often
materially affect the intersiale enmmerce in
which those companies engage: (8) thelr artivie
ties extending over many Biaies are not guscep-
tible of effective control by &ny Eiste and make
diffiewlt, ¥ not impossible, effective Btate ragu-
istion of public-utility companies.

{b) Protection of investors and Interesie of eonsumers

Upon the basis of faris disclosed by ihe re-
ports of the Federal Trade Commlission mede
pursuant to 8. Res. 83 (Beventieth Congress,
first session), the reports of the Comniitee on
Energy and Commerce, House of Represenis-
tives, made pursuant to H. Res B8 (Seveniy-
second Congress, first session) and H. J. Res.
$72 (Seventy-second Congress, zecond session)
and otherwise disclosed and ssceriained, i is
declared that the nationsal public interest, the
fnterest of investors in the securities of holding
companies and thelr subsidiary compenies and
affilistes, and the interest of consumers of elec-
tric energy and natural and manufsciured gas,
are or may be adversely affected—

(1) when such invesiors cannot obtain the
informeation necessary 1o sppralse the finan-
elal position or earning power wf the lssuers,
becsuse of the sbsence of uniform glandsrd
accounts, when guch securitles are fssued
without the approval or eonsent of the Bratss
having jurisdiction over subsidiary public-util-
ity companies; when such securities are lssued
upon the basis of fictitious or unsound sssetl
values having no fair relation 1o the suns in-
vested in or the sarning capacity of the prop-
erties and upon the basis of paper profits
from intercompeany transactions, or in anticl
pation of excessive revenues {rom subsidiary
public-utility companies; when guch securities
are issued by & subsidisry public-utility com-
pany under ¢ircumslances which subject such
company 1o the burden of supporiing an over
capitalized structure and tend 1o prevent vol-
untary rate reductions;

9y when subsidiary public-utility companies
are subjected Lo excessive charges for serv-
sces, construction work, equipment, and mate-
risls, oy enter nto sransactions in which evils
result from an sbsence of arm's-length bar-
geining or from restraint of free and inde-
pendent ecompetition; when service, manage-
ment. construction, and other contracts in-
wolve the glioeation of ¢harges AMONE subsidi-
ary public-utility companies in different
Btates 50 a8 to present probiems of regulation
which cannot be dealt with effectively by the
Btates;

¢2y when control of suhsidiary public-utility
eompanies affects the sccounting practices

and rate, dvidend, and other polictes of such
companies 50 &2 to complicate snd obstruct
Biate regulstion of such companies, O when
centrol of such companies s exerted through
élsproportionstely small invegtment,

¢4) when the growth and extension of bhold-
ing companies bears no relstion 0 scOnBOmMY
of menagement and operation or the integrs-
tion and coordinstion of related opersting
properiies; or

53 when in sny olher respect there is iack
of econcmy of mansgement and operation of
sublic-utility companies or lsck of efficiency
and sdeguacy of service rendered by such
eompanies, or lack of effective public regula-
ﬁﬁni:; leck of sconomies in the rulsing ol
capital.

e} Declaration of poliey of chapter

whern sbuses of the character above enumer-
sted become persistent and wide-goread the
holding company becomes &N &gency which,
unless regulated, is injurious to Invesiors, con-
gumers, and the genersl public and it is de-
elared to be the poliey of ihis chaptler, in ac-
eordance with which policy all the provisions of
this ehapter shall be interpreted, (o meet the
problems and eliminate the evils a5 enumerated
in this section, connected with public-utility
holding compeanies which are engaged in inter.
state commerce of In activilies which directly
affect or burden intersisie commerce, and for
the purpose of effectustiing such policy to
compe! ihe simplification of public-utility hold-
gratems and the elimination
therefrom of properties detrimental to the
proper functioning of guch systems, and to pro-
wide s soon &3 practicable for the elimination
of public-utility holding eompenies except 88
stherwise expressly provided i this chepter.
(Aug. 26, 1835, ch. 887, ttle L, § 1, 49 Btat. $03;
BEar. 55, 1680, H. Hes. £48.)

i-A



Section 7{d} of the PUHCA, 15 U.S.C. 79¢ld)

(d) Conditions having permission of effectivencss

1f the requirements of subsections (¢) and (g)
of this section are satisfied, the Commission
shall permit 8 declaration regarding the issue
or sale of & security to become effective unless
the Commission {inds that—

(1) the sscurity i3 not reasonably adapted to
the security structure of ihe deciarant and
other companies in the same holding-compe-

ny system,

¢2) the gecurity iz not ressonably adspted 0
the earning power of the declarant;

(3) financing by the issue and ssle of the

culsr security is not necessary or appro-
priste to the economical and efficient oper-
ation of a business in which the applicent
Iswiully is engaged or has an interest;

(4) the fees, commissions, or other remu-
neration, to whomsoever paid, directly or in-
directly, in connection with the issue, sale, or
gistﬂbuuon of the security &re not reasona-

e,
(5)mtheuseo!a:ecuﬂtythatul¢um-
ty of, or sssumption of Lsblity on, & security
of another company, the circumstances are
guch as to constitute the making of such
guaranty or the aasumption of such Lsbility
an improper risk for the declarant; or

(8) the terms and conditions of the {ssue Or
gsle of the gecurity are detrimental to the
public interest or the tnterest of investors or
CONSUINers.



Sections 10(b} end {c} of the PUHCA, 15 1.8.C. 73j{b} and (e)

(b} Conditions alferting approval
If the requirements of subsection (f) of this
Bection wre gatisfied. the Commission thl;l ap-
prove the seguizsition unless the Commission
finds that— o
(1 such sequisition will tend towards inter-
locking relstions or the soncentration of con-
trol of public.utility companies, of & kind or
@ an extent detrimental to the public inter-
@i or the interest of inveslors o7 cONSUMers;
(2) in cuse of the seguisition of securities or
Utllity easets, the considerstion, including all
fees. commissions, and other remunerstion, to
whomasever paid, to be given, directly or indj-
recily. in sonnection with such seguisition s
Bot ressonable or does not bear & fair relation
1o the sums {nvested {n or the earning capac-
ity of the utliity sssets to be scquired or the
utility assets underiying the sscurities to be
soqubred, or
(%) guch sequisition wii! unduly complicate
the tapital siruciure of the holding-company

Bystem of the epplicant or will be detrimental
te the public inlerest or ihe Interest of inves-
tors or congumers or the proper functioning
of sueh holding-company system.

The Commission may condition its approvsl of
the scquisition of securities of another compa-
&y upon such & falr olfer to purchese guch of
the other securities of the company whose secu-
Fity Is W be seguired as the Commission may
find necessary or appropriste in the publie in-
terest or for the protection of Investors or con-
sumers.

{¢) Conditions barring ppproval

Notwithstanding the provisions of subsection
(%) of this pection. the Commnission shall not ap-
DPOVE

€1y an scquisition of securities or utility

@ssets, or of any other interest, which i3 un-

lawful under the provisions of section 79h of

this title or L2 detrimental 1o the carrying out
of the provisions of section 76k of this title;
or

(2) the seqguisition of securities or utllity
assets of & public-uiiiity oy helding sompany
unless the Comenission finds that such aegui-
gition will serve the public inlerest by tending
towards the economicel and efficient develop-
ment of an integrated publicutility sysiem.

This paregraph shall not apply @ the soguisi-

tion of securilies or viility sasets of & publie.

utility company operating exclusively sutside
the United Brates.



Section 11{b} of the PUHCA, 15 U.8.C. 79ki{b)

(k) Limitztions on eperations of holding company
gyslams

3t shall be the duty ef the Conunission, &s
goon &5 practicable after January &, 1838
(1) To require by order, efter notice and op-
portunity for hearing, thst each registered
holding compeny. and esch gubsidiary compa-
ny thereof, shall tske such sction as the Com-
mission shall {ind necessary o limit the oper-
ations of the holdingcompany system of
which such company i5 & purt to & single inte-
grated public-utility system, and to such
other businesses as are reazonebly incidental,
or sconomically necessary or appropriste to
the operstions of such integrated public-utili-
ty system: Provided, however, That the Com-
mission shall permit & registered holding com-
‘pany to continue to econirol one or pore addi-
tional Integrated public-utility systems. i,
after notice and opportunity for hearing. it
finds that—

(A} Exch of such sdditional systems
eannotl be operated s an independent
system without the loss of substantial
economies which ean be pecured by the re-
tention of control by such holding company
of such system;

(B) All of such sdditiona] systems are lo-
eated in one State, or in sdjoining Stutes, or
in 8 contiguous foreign country, and

(C) The eontinued eombination of such
gysterns under the control ol guch holding
eompany is not so large (considering the
giate of the art and the sres or region &f-
fected) as 1o fmpair the sdvaniages of local-

feed mansgement. efficient gperation, or
the effectiveness of regulation.

The Commission may permit a5 reasonsbly
incidental, or sconomically necessary Or &p-
propriste o the operations of one of Wore ‘m-
tegreted public-utility gystems the petention
of an interest in any business (sther than the
business of & public-utility company a2 guch)
which the Commission shall find necessary or
appropriste in the public interest or for the
protection of invesiors of consuress and not
detrimental 1o the proper functioning of such
gystem OF gyslems.

(2) To require by order, after notice and op-
portunity for hearing., that esch registered
holding company, &nd esch subsidiary compa-
ny thereof, shall take such steps as the Com-
gmizsion shall find necessary to ensure that
the corporste gtructure or continued exist
ence of any company in the holding-company
gystem does not unduly or unnecessarily com-
plicate the structure, or unfairly or inequite-
bly distribute voling pOWeEr &mODg security
holders, of such holding-company systein. In
carrving out the provisions of this paragraph
the Comrmission zhall require each registered
holding compeny (and any company in the
game holding-company system with such
holding company) to take such sction &s the
Comrmission shall {ind necessary in order that
guch holding company shall cesse (0 be &
holding company with respect to each of its
subsidiary companies which itself has & sub-
gidiary company which is & holding company.
Except for the purpose of fairly and equita-
biy distributing voting power among the secu-
rity holders of such company. hothing In this
persgraph shall euthorize the Commission to
require any change in the corporate structure
or existence of any company which is not &
holding company, or of any company whose
principal business s that of & public-utility
eompany.

The Commission may by order revoke Or
modify any order previously made under this
gubsection. If. efter notice and opportunity for
hearing., ¥t finds thet the conditions upon
which the order was predicated do not exist.
Any order made under this subsection shall be
gubject to judicial review as provided in section
99z of this title.



Section 20(a) of the PUHCA, 15 U.S.C. 79t(a}

# 791 Rules, reguistions. and orders
{(a) Authority of Commission {0 make

The Commission shall have authority from
time to time to make, issue, amend. and rescind
such rules and regulations and such orders 8s it
may deem necessary or appropriate Lo carry out
the provisions of this chapter, including rules
and regulations defining sccounting, technical,

and trade terms used in this chapter. Among
other things, the Comunission shali have au-
thority, for the purposes of this chapter, to pre-
scribe the form or forms in which information
required in any statement, declaration, applica-
tion, report, or other document filed with the
Commission shall be set forth, the ftems or de-
tails to be shown in balance sheets, profit and
joss statements, and surpjus accounts, the
manner in which the cost of all assets, when-
ever determinable, shall be shown in regard (o
such statements, declarations, applicstions, re-
ports, and other documents {iled with the Com-
mission. or accounts required to be kept by the
rules, regulations. or orders of the Commission,
and the methods to be followed in the keeping
of sccounts and cost-sccounting procedures and
the preparstion of reports. in the segregation
and sllocation of costs, in the determinstion of
Habilities. in the determination of deprecistion
and depletion, in the differentiation of recur-
ring and nonrecurring income, in the differen-
tiation of investment and opersting income,
and in the keeping or preparstion, where the
Commission deems it necessary or appropriste,
of separate or consolidated balance sheeis or
profit and loss statements for any companies in
the same holding-company system.



Section 24{a} of the PUHCA, 15 U.8.C. 79x{a)

§ 1635 Court veview of srlers

(s) Petition; jurtsdietion; findings of Commission; ad-
Eiional evidenee; finality

Any person or parly sggrieved by an order
fssued by the Commizsion under this chapter
may obtain a review of such order in the United
Btates court of appesls within eny efrcuit
wherein such person resides or has his principal
plsce of business, or in the United Bilates Court
of Appenls for the Distriet of Columbia, by
filing in such court, within sixty days after the
entry of guch order, 8 writlen petition praving
that the order of the Commission be modified
or set sside in whole or in part, & copy of such
petition shall be jorthwith transmitted by the
elerk of the court o any member of the Com-
mission, or any officer thereof designated by
the Commission for that purpose. and there-
upon the Cominission ghall file [n the court the
gecord upon which the order eomplained of was
entered, as provided in gection 2112 of title 28,
Upon the filing of guch petition such eourt
ghall heve furisdiction, which upon the filing of
the record shall be exclusive, 1o affirm. modify,
or set aside such order, i whole or in part. No
obisetion to the order of the Commission shsall
be considered by the ecourt urnless such objec-
tion shall have been urged before the Commis-
glon or unless there were reasonable grounds
for failure so to do. The findings of the Com-
mission s to the facts, gupporied by substan-
tial evidence, shall be conclusive. if spplication
is made to the court for leave o adduce addi-
tiona] evidence, and it is shown 10 the satisfac-
tion of the eourt that such sdditional evidence
is material and that there were ressonable
grounds for failure to sdduce guch evidence in
the proceeding before the Commission, the
eourt may order such additional evidence o be
taken before the Commission and to be ad-
duced upon the hearing in such manner and
upon such terms and conditions as Lo the court
may seem proper. The Commission may modily
fts findings 85 to the {acis by reason of the ad-
. ditional evidence 8o taken, and it shall file with
the eourt such modified or new findings, which,

if supported by gubstantis] evidence, shall be
-gonclusive, and it vescenmendstion, Y any. for
the modification oY sstiing sside of the original
order. ‘The judgmment and decree of the court af-
firming, modif{ying. oF petting aside, in whole or
in part. any such order of the Commission ghall
Be final, gubjert W veview by the Bupreme
Court of the United Btlales UpoOD gertiorart or
eertification &8 pravided In ssction 1284 of title

8.
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Section 202 of the FPA, 16 U.8.0C. 848

§824s Interconnection and coordination of faciiities;
eemergencies; Wransmission to forelyn couniries

(8) Regional districis: establishment, potice to Biale
enmmissions

For the purpose of sssuring an sbundant
gsupply of electric energy throughout the
Dnited Blates with the grestest possible econo-
my and with regard to the proper utilization
and conservation of natural resources, the Com-
mission s empowered and direcied to divide the
gountry into regional districts Jor the voluntary
{nterconnection and coordination of facilities
for the generstion, tranemission. and sale of
electric energy, and it msy 2t any time there-
after, upon it own motion or upen spplication,
make puch modifications thereo! as in s Judg-
ment will promote the public Interest. Each
such district shall embrace &n sree which, in
the judgment of the Commission, ¢an economi-
cally be served by such interconnection and co-

ordinsted electric faciltties. it shall be the duly
of the Comumission to promole &nd enoourge
guch interconnection snd eoordination within
each such disirict and between guch districts.
Before ertablishing sny such district snd fizing
or modifying the bounderies therso? the Com-
mission ahsll give potice to the Brete oommis-
gion of esch Btate sltusted wholly or o part
within such diztrict, and shall afford garh guch
Btate eomumission ressonsble opportunity @
present its views and recomsoendations, and
ghall receive and consider such views and yec-
srumendstions.

(b) Bale or exchange of eneryy; astablinhing ph
eonnettions

Yhenever the Comraisslon, upon applicetion
of any State comumission or of any persséh eh.
gaged in ihe e naenission or sale of electric
energy, and after notiee o each Blate eomrnis
sion and publie utility affected and after oppor-
tunity for hesring, finds such artion HECREEErY
or appropriate in the public interest i may by
order direct & public utility (if the Comeission
finds that no undue burden will be plased upon
such public utility thereby} t0 exteblizsh physl-
zal connection of s 1rensmiss ton faciiities with
the facilities of one or wore other persons én-
gaged in the ftransm izgion or ssle of eleciric
energy, to sell en

ergy to or exchange encrgy
with such persons: Provided, That the Commis-
glon shall have o authority to sovapel the en-
jargement of generaling fecilities for such pur-
poses, nor W compel such publie wiility o sell
or exchange energy when W do zo would zopaly
its abllity to render adegqusie pervice 1o its cus-
tomers. The Commission sy wreacribe he
terms and conditions of the &7 rornent o be
made betwesn (he persons wifected by any such
order, including the gpportonment of post be-
tween them and ihe sompensation or gelm-
pursement reasonsbly due to any af them.

T=B

(e) Temporsry connection and wchange of facllities
during emergency

Pruring the continuance of any war in which
the Dnited Btates 5 engsged, or whenever the
Commission determines hal an emergenty
exists by resson of & sudden incresse in the
demand for electric energy, or & shortage of
elsctric energy or of {acilities for the geners-
tion or transmission of eleciric energy, or of
fuel or waler for genersting fscilities, or other
esuses, the Commission shall have authority,
eithier upon its own motion or upon complaint,
with or without notice, hearing, or report, o re-
guire by order such lemporary connections of
fecilities and such generstion, delivery, inter-
ehange, or transmission of electric energy a5 In
its judgment will best meet the emergency and
serve the public interest. If the parties affected
by such order fall o agree upon the terms of
eny arrangement between them (n carrying out
guch order, the Comeniesion, after hearing held
sither before or after such order takes effect,
may prescribe by supplemental order such
terms zs it finds to be just and ressonable, in-
pluding the compenzetion or reimbursement
which should be pald 1o or by any such party.

{4) Temporery eonvection durlng emmergency by per-
sons withou! jurisdicton of Comminion

During the sontinuance of LDy EnErgency re-
guiring mmediate sction, eny person engaged
s the transwnission or eale of electric energy
and not otherwise subject w the jurisdiction of
the Commission may make such temporary
esnnections with any public utility gubject o
the jurisdiction of the Commission o mAY ON-
struct such temporary facilities for the trans-
migsion of slectric emergy In tnterstate com-
meree B8 Ay be DEcEsssry OF appropriste
meet guch emergency. and shall not become
sublect to the jurisdiction of the Commission
by reason of such LLMPOTRYY sonnection or tem-
porary construclion: Provided, That such tem-
porary connection ahall be discontinued or such
temporary construction renoved or otherwise
disposed of upon the termination of such emer-
gency: Provided further, Thal upon spproval of
the Commission permanent eonnections for
emergency use only ey be made hereunder.

&)Tma&ﬁmﬁeﬁsﬁr&m%fﬂﬂmky

After glz months frosm Angust 28, 1235, no
mmnmﬂwmmzmyeie&ﬁtmfmm
the United Btates to & foreign pountry without
Sirgt having secursd an order of the Commis-
ston authorizing it o do #0. The Commission
shall ssue puch order UpoOD application unless,
after epportunity for hearing, it finds that the
proposed transmimion would popalr the suffi-
chency of electric mupply within the United
Btates or would impede or tend 0 {eapede the
esordination i the public intersst &f faclities
sublect to the jurisdiction of the Commission.
The Commission may by ita order grant guch
applicstion in whole or in part, with such modi-
giestions and upon such terms and conditions as
the Commission may {ind necessary or appro-
priste, and may {rom time 0 tirne, after oppOT-
tunity for bearing end for good cause shown,
sneke such supplemental orders in the premises
88 it may find neo rv ar appropriste.




Section 202 [cont’d}

{f) Transmission or enle o wholesale of electric
energy; regulation

The ownership or operation of facilities for
the transmission or gale st wholesale of electric
energy which is {(a) generated within a State
and trensmitied from the Btate across an inter-
national boundary and not thereafter transmit-
ted into any other State, or (b) genersted in
foreizn country and transmitied across an
internations! boundary intc & State and not
thereafter transmitted into any other State,
ahsll not meke & person & public utility subject
to regulstion &s such under other provisions of
this gubchepter, The Biate within which any
such fecllities are located may regulste any
guch transaction insofar as guch Biate regula-
tion does not econflict with the exercise of the
Commission’s powers under or relating to sub-
section (e) of this section.

(g} Continuance of service

In order to insure continuty of service to cus-
tomers of public utilities, the Commission shall
require, by rule, each public utility to—

(1) report promptly to the Commission and
any appropriste Btate regulstory suthorities
sny anticipated shortage of electric energy or

eapacity which would affect such wtility's ea-
pability of serving its wholesale customers,
(2) submlit o the Commission, and to any
appropriste Biate regulstory suthority, snd
periodically revise, contingency plans respect.

(4) shortzges of electric energy or capac-
ity, end

(B) circumstanecss which msy result in
such ehortages, and

€3) sccommodsate any such shortages or eir-
eumstances in & manner which ghalj—

{A) give due considerstion to the public
health, sefety, and welfare, and

(B) provide that all persons served direct
iy or indirectly by guch public utility will be
m;&g without undue prejudice or disad.
vantage.

(June 10, 1820, chv. 285, § 202, as added Aug. 286,
1935, ch. €87, title II, § 213, 49 Stat. 848, and
amended Aug. 7, 1883, eh. 343, 67 Stat. 481;
Nov. 8, 1878 Pub. L. 85-8117, title 11, § 20&(s), 82
Btat. 8141.)



Section 203 of the FPA, 16 U.S.C. 824b

8 824%. Disposition of properiy; consolidations: pur-
chase of wecurities

{e) Asthorizations

No public utility shall sell, lesse, or otherwise
élspose of the whole of its facilities subject to

the jurisdiction of the Commission. or any pert
thereof of & wvalue in excess of $50,000, or by
any means whatsoever, directly or indirectly,
merge or consolidete such facilities or any part
thereof with those of any other person, or pur-
chase, acquire, or take any security of any
other public utility, without first having se-
eured an order of the Commission suthorizing
it to do sc. Upon application for such spproval
the Commiaszion shall give ressonable notice in
writing to the Governor and State commission
of each of the States in which the physical
property affected, or any part thereof, is situat.
ed, and o such other persons as it may deem
advizable. After notice and opportunity for
hearing, f the Commission finds that the pro-
posed disposition, consolidation, scquisition, or
eontrol will be consistent with the public inter-
ost, it shall approve the same.

(5) Orders of Commission

The Commission may grant any spplication
for an order under this section in whole or tn
part and upon such terms and conditions s it
finds necessary or epproprisie to secure the
maintenance of adequate service and the oo-
ordination in the public interest of facilities
subject to the jurisdiction of the Commission.
The Commission may from time to time for
good eause shown make such orders supplemen-
tal to any order made under this section as it
imay find necessary or appropriste.

(June 10, 1920, ch. 285, § 203, as sdded Aug. 36,
1935, ch. 887, title 11, § 213, 45 Stat. 849.)



Saction 204 of the FPA, 16 U.5.C. 824c

§ 824c. lasunniee of serurities; mmsumption of liabilities

(&) Authorization by Uommission

¥o public utility shall issue any securily, or
gssume &ny obligation or Hability ss gusrantor,
Indorser, gurety, or vtherwise in respect of any
gecurity of another person, uniess and until,
and then only o the exient that, upon applica-
tion by the public vlliily, the Commission by
order authorizes such lssue or assumption of I
abllity. The Commission shall make such order
only if it finds that such lssue or assumption
(8) I8 for some lawiul object, within the corpo-
Fele purposes of the spplicant and competible
with the public interest, which Is necessary or
appropriste for or sonsistent with the proper
performance by the spplicant of service ag g
public utility and which will not impelr its abill
£y to perform Lhat service, and (b) is ressonebly

Becesrary or appropriste for such purposes.
The provisions of this section ghall be effective
iz months after August 38, 1835,

(&) Appliestion spproval or medification; supplemen-
¢l ordere

The Comunizsion, after opportunity for hear-
g, may grani any spplcation under this sec
tion in whole or ip part, and with such modili-
eations and upon such terms and conditions as
it may find nec ry or eppropriste, and may
from time o tirme, after opportunity for hesr-
ing and for zood cause ghowrn, make guch Sup-
plemental orders in the premises s it may find
necessery or sppropriste, and may by any such
gupplemental order modify the provisions of
any previous order ws to the pearticular pur-
poses, uges, and extent w which, or the condi-
tions under which, any security 8o Lherelofore
suthorized or the prot thereof mey be &p-
plied, subjest alwayr o the reguirements of
subsection (&) of this section. i

{e) Complinnee with erder of Commiselon

Wo public utility shall, without the consent of
the Commizsion, apply &RY security or any pro-
eeeds theres! o any purpese not specifled In
the Commission's order, or pupplemental order,
er to any puwpose in excess of the amount ol
lowed for gueh purpose tn such order, or other-
wise in eontravention of such order.

{€) Authorizetion of ezsielizstion Boil fo esessd

5

The Commiasion shall not suthorize the capl-
tallzation of ihe vlieht to be & corporation or of
gny franchise, permit, or eontract {or eonsolids-
tion, merger, oy lesse in excess of the ameount
(ezeluzive of any tax OF anAnual rey actually
pald ss the consideration for such gight, fran-
ehise, permit, or contrast.

{e) Hotes or drafl
fpsuence

Subsection e} of this section shall nol &pply
t5 the meue or renewal of, or assumption of li-
ghility on, & note or draftl maturing nol more
then one vear after the date of such issue, re-
pewsl, or assumption of Hability, gnd sggregat-
fng (logether with all giher then ouistanding
motes and drafts of & maturity of one year or
tess on whleh such public utllity & primarily or
secondarily lanble) not more than & per centum
of the par vaiue of the other gecurities of the
public uiility then sutstanding. In the ease of
gecurities having no par value, the par value for
the purpose of this subsection ghall be the fair
murket value a5 of the date of lssue. Within ten
fave after any zuch lasue, renewal, Or assump-
tion of Hability, the public utility shall file with
the Commission & eertificate of notification, in
guch form as may be prescribed by the Commis-
glon, setting forth such matters as the Commis-
gop shall by regulation require.

() Public willity securities regulsted by Sate not 8f-
ferted

Ghe wprovisions of this section ghall not
extend to & public utllity organized and operat-
tng in & Biate under the laws of which its secu-
gity lssues are regulsled by 8 Stete commission.

{g) Guaranise or shbiigation on part of United Btates

sotning o this ssction shall be copstrued to
fmply any gusrantee or sbligation on the part
of ihe Dnited States (o respect of any securities
e which the provisions of this section relate.

(b Filing dupllents veporis with the Becurities and

Any public utility whose security fesues ave
goproved by the Commission under this section
may fie with the Becurities and Exchange
Commission duplicate coples of report filed
@ity the Federal Power Commission in eu of
the peports, information, and documents re-
guired under gections T7g, 981 and 78m of title
i8.

¢June 10, 1820, ch. 385, § 204, us added Aug. 26,
1835, ch. 887, title 11, § 212, 40 Btat. 8500




lem; smapension of

§ 8244. Rates mnd charges: sehed
; clnuass

mew raler suiomatic ad

(a) Just and revsonsble rales

Al rates and cherges mad
esived by any publlc il ar or in sonnsction
with the transmission or sale of elscivic energy
mbjem o the jurisdiction of the Commission,
and &l rules mé regulztions M%@m@ or per-
taining to such rales or charges & 1ail b just

and reasonable, and any guch mﬁe oy charge
that s pot just and reasonable i hersby de
elared 1o be unlawiul

(b} Preforsnce or edveniage snlewiul

Mo public utliity ghall, %f% 4 respeet o ANy
transmission or sale subject Lo the gaﬁs&imm
of the Cor sfor, (83 mw ar any
undue preference or advanlege 1o any pe%ﬁ ar
subject any person Lo any undus prejudice oF
dissdvantage, or (2) maintaln any unressonsbie
difference in rates, charges, service, facilities, OF
in any other respect, eithey & belween jocal-
ities or as between clag of service.

¢, dermanded, or ve-

mgx m riles and reguiations s the Come
wmisgion may prescribe, every public villity ghall
fle with the Q@m&%ﬁa% within guch time and
o such {orm 88 the Commission may deslgnate,
and zhall Reep open B oon wwerdent form and
place for public i ctlon sehedules showing
all rates and cherges for my {ssion or
sele sublest to the jurisdiction of the Commis-
glon, and the clsasifieations, practices, and reg-
glations affecting such rates and charges, (0
gether with all eontracts which b any manner
affect or relate to such rates, charges, classifl.
eations, and services.

(d) Hoties veguired for rale changes

Unless the Commission otherwisge orders, no
ehange shall be made by any public utllity in
any sueh rale, charge, classification, or service,
er in any rule, regulation, or coniract relsling
thereto, exespl witer sixty days’ notice to the
Comamission and to the public. Buch neuce
shell be given By fliing with the Commiss
and keeplng open for public inspeciion mw
schedules siating plainly the change or changes
to be made o the scheduie or schedules then in
foree and the time when the change or ehanges
will go inte effect. The Comumlssion, for good
eause shown, mey allow changes o take effect
without requlring the glxty days poliss mgein
provided for by o order gpeciiying the changes
2o Lo be made and ihe &m@ when they shall
take effect and the manner in which they ghall
be flled snd published,

{e) Buspsmsion of sew wales: besslings Slve
peried

il

Whenever gny such new schedule i fled the
Commiszion ghall have suthority, either upon
somplaint or upon e own nitetive without
somplaint, 88 once, and, U 1L g0 orders, without
arngwer or {orma! pleading b by the publie utility,
but upon mmb?e z%m&w o enter upon &
hearing eoncerning the lawfulness of such rsle,
chsme, Mﬁ%m or gervice, and, pending

& g “izion thereon, the
Cammim&, YOO mmg with such schedules
gnd delivering to the publie utiity aifected
thereby a glatement in writlhe of 14s ressons for
such suspension, may suspend the operstion of
such schedule snd defer the use of such mte,
eharge, classiflestion, or servies, butl not for 2
longer peviod than five months bevend the
time when It would othervise go Into effect;
and after full bearings, either completed before

or after the rale, charge, classification, or gerv.
fce goes into eifect, the Commission may msake
guch orders with reference thereto a8 would be
proper i 5 proceeding initisted after it had
become effestive. 1f the proceeding has not
been concluded and an order mede at the expi-
milon of such five months, the proposed
ehange of rate, charge, clagsification, or service
shall go into effect 8t the end of such period,
but in cmse of 5 proposed increased rele or
eharze, the Compmission wmay by order require
the Interested public utiiity or public utilities to
keep sorurste account in detall of ell amounts
received by resson of such incresse, speciiving
by whoe and in whose behall such amounts
ere paid, snd upon completion of the hearing
snd deddion may by further srder regquire sucl,
public viility or public utilities to refund, with
interest, to the persons i whose behall such
grmounts were peid, such porilon of such in-
crensed rates or charges sz by s decislon shall
be found not justified. At any hearing Involving
& fale or chasge soughi 0 be incressed, the
burden of proof 1o show that the incressed rate
or eharge iz fust snd ressonsble ahall be upon
the publie utlily, end the Commission ahall
give to the hearlng and declsion of such ques-
tione preference over otlher guesiions pending
ﬁ@%it&ﬁﬁéﬁ&%ﬁ%ﬁm“m
€.

() Beview of sviomatic sdiustesent clawses and
peblic wtillty practicss; setlon by Comumlssion;
“sutomeaile adjusiment elaues”™ dofined

(1) Hot Ister than 2 vesrs aficr November 8§,
1878, and pol less often than every 4 years
theveafter, the Commission shall make 2 thor-
sugh review of sulometic adjusiment clauses in
publie utility rete schedules to examine..

(A} ghether oy not each such clsuse effec.
tively provides incentives for efficlent use of
rescurces {including economical purchase and
wse of fuel and electric energy), and

{(B) whether any such clause reflecis any
soxts other than costs which are-

{i7 subject to periedic fluctuations and
{iiy not susceptible to precise determina.
tons iIn mtg 5505 prior o the time guch

Buch review mey nke place i Imdividual rate
proceedings or in generie or other separate pro-
ceedings epplicable o one or more utilities.

{2) Bot less frequently than every $ years, in
rate proceedings or in generic or other separste
procesdings, the Commission ghall review, with
respect to esch public utllity, practices under
gny sutomstic sdjustment clauses of such utili-
iy o insure efficient use of resources (Including
economicsl purchase and use of fuel and elec-
ric energy) under guch clauses,

(3 The Coromission may, on K2 own motion
oF upon complaini, efter an epporiunity for an
avidentiary hearing, order & public utility (o

{4} modifly the terms and provisions of any
automsile adiustment ¢lavee, oy
{B) casse eny practice In comnection with
the cause,
if sueh clause or practice does not result in the
economical purchase and use of fuel, electric
energy, or olher llems, the cost of which is In-
cluded in any rate scm@u}e under an sutomstic
adjustment clause,

ij~R



Section 205 {cont’d)

(4) As used in this subsection, the term “auto-
matic adjustment clause” means a provision of
& rate schedule which provides for increases or
decreases (or both), without prior hearing, in
rates reflecting increases or decreases (or both)
fn eosts incurred by an electric utility. 8Such
term does not include any rate which tskes
effect subject to refund and subject to & later
determination of the appropriste smount of
such rate.

(June 10, 1820, ch. 285, § 205, &s added Aug. 26,
1935, ch. 687, title II, § 213, 49 Stat. 851. and

amended Nov. 8, 1878, Pub. L. 85617, title 11,
§8 207(a), 308, 02 Stat. 3162.)

12-A



Section 206 of the FPA, 16 U.S.C. B24¢

§ 824e. Power of Commiseion 1o fis vales and charges;
ériermination of coet of produciion or Gansmis-
#on

{8} Unjust or preferential retes. ole; ststement of res-
sans for chenges, besring, specification of lssues
Whenever the Commission, after 8 hearing
bad vpon its own motion or upon complaint,
shall find thet eny rate, cherge, or classifica.
tion, demanded, observed, charged, or collected
by any public uiility for any transmizsion or
gsle subject to the jurisdiction of the Commis-
giop, or thet any rule, regulation, praciice, or
sontract affecied guch rale, charge, or elassifi-
estion & unjust, unressonsble, unduwly discrimi.
natory or preferentisl, the Commlission ghall
determine the just and ressonable rate, charge,
elsasification, rule, vegulation, praciice, or son-
tract to be thereafter olmerved and o {orce,
and shall fix the same by order. Any complaint
or motion of the Commission o initiate & pro-
eeeding under this section ghall state the
¢hange or changes o be made in the rate,
eharge, clsasification, yule, regulation, practice,
or sontract then in foree, and the ressons for
any proposed change or cheanges thereln If,
after review of any motion or complaint and
angwey, the Commission ghall declde i hold g
hegring, it shall {ix by order the time and place
of such hearing and shall specifzy the isgues Lo
be adiudicated

(b} Befund efective date, preferentisl procesdings;
#atement of reasone for delay: burden o7 preof;
ezope of refund arder; refund srder: o esses of
dilstory behavior intarest

Whenever the Commission fngtitutes 2 pro-
teeding under thiz section, the Commission
ghall establish & refund zffective date. In the
case of & proceeding instituted op eomplaing,
the refund effective date ghall not be esriier
than the date 80 days afier the filing of such
eompleint nor later then B months after the ex-
piration of such 80-<ey period. In the esse of &
proceeding instituted by the Commission on it
own motion, the refund effective date shall not
be earlier than the dale 60 days after the publl-
eation by the Commission of notice of its inten-
tlon to inltiste such proceeding nor later than B
monthe after the expirstion of such 60-day
period. Upon institution of & proceeding under
this section, the Commission shall give W the
decizion of such procseding the game prefer-
ence as provided undey section 8244 of thls title
and otherwise act g2 gpeedlly ae possible. If no
final declsion b rendered by the refund effec-
tve date or by the eonclusion of the 180-day
period commencing upon nitstion of & peo-
eeeding pursuant o thiz section, whichever is
earlier, the Commizsion shall glate the reasons
why it has falled o do 20 and ghall #ate its
best estirmate ax (o when it ressonebly expecis
to make guch decision. In any prooseding under
¢hiz gection, the burden of proo! o show that
any rete, charge, classifization, rule, reguistion,
practice, or contract & unjust, voreasonable,
unduly discriminsiory, or preferentinl ghall be
upen the Commission or the eomplainant. At
the eonclusion of any proceseding under this
section, the Commission may order the public
utllity to make refunds of any smounts pald,
for the period subseguent to the refund effee-
tive dale through & dete {ificen monthe affer
such refund effective date, in eucess of those
which would have been paid under the fust and
yeasonable rate, charge, elsasification, rule, veg-
wisticn, prattics, or contrart which the Com-
mission orders o be theresfisr rved and In
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foree. Provided, That i the procesding is not
concluded within fifteen months after ihe
refund effective date and if the Commission de-
termines at the sonclusion of the procceding
thst the proceeding wes not resolved within the
fifteen-month period pricuarily because of dils-
tory behavior by the public utility, the Commis-
sglon may order refunds of eny or all amounts
paid for the period gubsequent to the refund ef-
fective date and prior to the conclusion of the
proceeding. The refunds shall be made, with in-
terest, to those persons who have peld those
rates or charges which are the szubject of the
proceeding.

{e) Refund eonsiderations; shifting coets reduetion in
gevenves: “clestrie wtility companies™ and “vegle-
tored bolding compuny” defined

Hotwithetanding subsection (b) of this sec-
tion tn e procesding commenced under this sec-
tion involving twe or more electric utility oom-
panies of & registered holding sompany, refunds
which might stherwise be paysble under sub-
section (b) of this section shall not be vrdered

%o the extent that such refunds would result

from any porticn of 8 Commission order that

(1) reguires & decresse in gyztem production or

transmission oosts to be paid by one or more of

guch slectric compenies; and (2) i based upon &

Geterraination that the asmount ef such de-

erease should be pald through an increase in

the costs to be paid by other electric utility
companies of such registersd holding compeny:

Provided, Thet refunds, i whele or in part,

mey be ordered by the Commission U i deter-

mines that the registered holding enmpany
would not experience any reduction in revenues
which resulis from an inability of an electric
utility eompany of the holding company (o re-
eover such incresse in coste for the period be-
tween the refund effective date and the elffec-
tive date of the Commimsion’s order. For pur-
poses of this subsection, the terms “electric
wtility compeanies™ and “registered holding com-
pany” shall have the game meanings 88 provid-

&d in the Public Utliity Holding Company &ct

of 1935, a2 amended [18 UL.C. 78 et se0.].

{4) Investigation of cosls

The Commission upon itz own motion, or
npon the reguest of eny Btate commlssion
whenever i ean do so without prejudice to the
efficient and proper conduet of itz affalrs, may
investigate and determine the eost of the pro-
duction or tranzmiszion of electric energy by
means of facilities under the furisdiction of the
Commission in cases where the Commlssion has
8o suthority (o establish & rate governing the
sale of such energy.

(June i0, 1920, eh. 385, § 206, as added Aug. 16,
1935, ch. €27, uitie IL 313, 62 Btal 852, and
amended Oct. €, 1888, Pub. L. 100473, §2, 102
Biat. 2269.)




