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Executive Summary
On December 2, 1996, the Securities
and Exchange Commission (SEC)
approved new NASD® Conduct Rule
2211 to impose time restrictions and
disclosure requirements regarding
telephone calls to customers by mem-
bers and their associated persons. The
SEC also approved amendments to
NASD Conduct Rule 3110 to require
members and their associated persons
to follow certain procedures regard-
ing customer authorization of a
demand draft.1 The new telemarket-
ing rules are effective immediately.

Questions concerning this Notice
may be directed to Robert J. Smith,
Senior Attorney, Office of General
Counsel, NASD Regulation, Inc., at
(202) 728-8176.

Discussion
In June 1995, NASD Regulation,
Inc. (NASD Regulation) adopted a
“cold call” rule to implement certain
rules of the Federal Communication
Commission (FCC rules) promulgat-
ed under the Telephone Consumer
Protection Act that require telemar-
keters to establish and maintain a list
of persons who have requested that
they not be contacted by the telemar-
keter (do-not-call list).2 Subsequently,
the Federal Trade Commission
adopted detailed rules (FTC rules)
under the Telemarketing and Con-
sumer Fraud and Abuse Prevention
Act (Prevention Act) to prohibit
deceptive and abusive telemarketing
acts and practices, effective Decem-
ber 31, 1995. The FTC rules, among
other things, (i) require the mainte-
nance of do-not-call lists and proce-
dures, (ii) prohibit abusive, annoying,
or harassing telemarketing calls, (iii)
prohibit telemarketing calls before 8
a.m. or after 9 p.m., (iv) require a
telemarketer to identify himself, the
company he works for, and the pur-
pose of the call, and (v) require
express written authorization or other
verifiable authorization from the cus-

tomer before use of negotiable instru-
ments called “demand drafts.” 

The FCC and FTC rules, though
applicable to members that engage in
telephone solicitation to market their
products and services, are not
enforceable by the SEC or securities
self-regulatory organizations (SROs).
Under the Prevention Act, the SEC
was required to promulgate or
require SROs to promulgate rules
substantially similar to the FTC
rules, unless the SEC determined that
such rules were not necessary or
appropriate for the protection of
investors or the maintenance of
orderly markets, or that existing SEC
rules already provided for such pro-
tection. NASD Regulation has imple-
mented requirement (ii) above by
issuing an interpretation that such
conduct violates existing rules.3 New
Rule 2211 and amended Rule 3110
are intended to implement require-
ments (iii), (iv), and (v).

Description Of Amendments
Time Limitations, Disclosure, 
And Exemptions 

Rule 2211, under paragraph (a), pro-
hibits members and their associated
persons from calling an individual’s
residence for the purpose of solicit-
ing the purchase of securities or relat-
ed services at any time other than
between 8 a.m. and 9 p.m. local time
at the individual’s residence, without
the prior consent of the person. Rule
2211, under paragraph (b), also
requires members and their associat-
ed persons to promptly and clearly
disclose to the individual the caller’s
identity, firm, telephone number, or
address at which the caller may be
contacted, and that the purpose of the
call is to solicit the purchase of secu-
rities or related services.

Under paragraph (c) to Rule 2211,
exemptions from the time-of-day and
disclosure requirements of para-
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graphs (a) and (b), respectively, are
available for telephone calls by an
associated person (or another associat-
ed person acting at his or her direc-
tion) to other brokers and dealers and
to existing customers who have main-
tained active accounts. An “existing
customer” is defined under paragraph
(c) as a customer for whom the broker
or dealer, or a clearing broker or deal-
er on behalf of such customer, carries
an account. An account is active for
purposes of the new Rule if, under
subparagraph (c)(1), an existing cus-
tomer has effected a securities transac-
tion in or made a deposit of funds or
securities into the account within the
preceding 12 months or, under sub-
paragraph (c)(2), the customer has at
any time effected a securities transac-
tion in or made a deposit of funds or
securities into the account, and the
account has earned interest or divi-
dend during the preceding 12 months.
Also, in order to use this exemption,
the customer account must have been
under the control of the associated
person making the telephone call at
the time of the securities transaction
or deposit of funds or securities. 

These exemptions reflect the impor-
tance for many customers of personal
and timely contact with a broker/
dealer, particularly in the emerging
environment of 24-hour trading in
multiple time zones, which gives rise
to a need for prompt contact with
customers to respond to market
developments. Consistent with this
purpose, the exemption applies only
to existing customers and does not
cover calls to those customers whose
accounts do not meet certain mini-
mum levels of activity.

Subparagraphs (c)(1) and (2) togeth-
er exclude only some calls to existing
customers from the time-of-day and
disclosure requirements of the new
Rule. Thus, calls to certain older or
inactive accounts may fall outside
these parameters and not be covered
by the exemptions.

Finally, under paragraph (c), it is
made clear that the scope of Rule
2211 is limited to telemarketing calls
covered by the Rule, and that the
terms of the Rule do not impose on
members any additional require-
ments with respect to the relationship
between a member and a customer or
between a person associated with a
member and a customer. In other
words, the Rule is not intended to
affect the definition of “customer” or
the nature of member-customer or
salesperson-customer relationships
outside the context of the Rule.

Demand Draft Authorization 
And Recordkeeping

Rule 3110 was amended to: (i) pro-
hibit a member from obtaining from
a customer or submitting for pay-
ment a check, draft, or other form of
negotiable paper drawn on a cus-
tomer’s checking, savings, share, or
similar account (demand draft) with-
out that person’s express written
authorization, which may include the
customer’s signature on the instru-
ment, and (ii) require that such
authorization be retained for a period
of three years. The three-year reten-
tion provision does not require reten-
tion of negotiable instruments or
copies thereof.

A demand draft is a method for
obtaining funds from a customer’s
bank account without that person’s
signature on a negotiable instrument.
Under this method, a customer pro-
vides a potential payee with bank
account identification information
that permits the payee to create a
piece of paper that will be processed
like a check, including the words
“signature on file” or “signature pre-
approved” in the location where the
customer’s signature normally
appears. Most potential payees obtain
a written authorization for the use of
such a demand draft, but the FTC
found that in certain cases only oral
authorization was provided by the

customer. The new language in sub-
paragraph (g)(2) of Rule 3110 is
drawn substantially from the FTC
rule.

Text Of Amendments
(Note: New language is underlined; 
deletions are bracketed)

CONDUCT RULES

2000. BUSINESS CONDUCT

2200. COMMUNICATIONS
WITH CUSTOMERS AND 
THE PUBLIC

2211. Telemarketing

No member or person associated
with a member shall:

(a) make outbound telephone calls to
the residence of any person for the
purpose of soliciting the purchase of
securities or related services at any
time other than between 8 a.m. and 9
p.m. local time at the called person’s
location, without the prior consent of
the person; or

(b) make an outbound telephone call
to any person for the purpose of
soliciting the purchase of securities
or related services without disclosing
promptly and in a clear and conspic-
uous manner to the called person the
following information:

(1) the identity of the caller and the
member firm;

(2) the telephone number or address
at which the caller may be contacted;
and

(3) that the purpose of the call is to
solicit the purchase of securities or
related services.

(c) The prohibitions of paragraphs (a)
and (b) shall not apply to telephone
calls by any person associated with a
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member, or another associated per-
son acting at the direction of such
person for the purpose of maintain-
ing and servicing the accounts of
existing customers of the member
under the control of or assigned to
such associated person:

(1) to an existing customer who,
within the preceding twelve months,
has effected a securities transaction
in, or made a deposit of funds or
securities into, an account that, at the
time of the transaction or the deposit,
was under the control of or assigned
to, such associated person;

(2) to an existing customer who pre-
viously has effected a securities
transaction in, or made a deposit of
funds or securities into, an account
that, at the time of the transaction or
deposit, was under the control of or
assigned to, such associated person,
provided that such customer’s
account has earned interest or divi-
dend income during the preceding
twelve months, or

(3) to a broker or dealer.

For the purposes of paragraph (c), the
term “existing customer” means a
customer for whom the broker or

dealer, or a clearing broker or dealer
on behalf of such broker or dealer,
carries an account. The scope of this
rule is limited to the telemarketing
calls described herein; the terms of
this Rule shall not otherwise express-
ly or by implication impose on mem-
bers any additional requirements
with respect to the relationship
between a member and a customer or
between a person associated with a
member and a customer.

3000. RESPONSIBILITIES
RELATING TO ASSOCIATED
PERSONS, EMPLOYEES, 
AND OTHERS’ EMPLOYEES

3100. BOOKS AND RECORDS,
AND FINANCIAL CONDITION

3110. Books and Records

(g) [Cold Call] Telemarketing
Requirements

(1) Each member shall make and
maintain a centralized do-not-call list
of persons who do not wish to receive
telephone solicitations from such
member or its associated person.

(2) No member or person associated
with a member shall obtain from a

customer or submit for payment a
check, draft, or other form of nego-
tiable paper drawn on a customer’s
checking, savings, share, or similar
account, without that person’s
express written authorization, which
may include the customer’s signature
on the negotiable instrument.

(3) Each member shall maintain the
authorization required by subpara-
graph (2) for a period of three years.
This provision shall not, however,
require maintenance of copies of
negotiable instruments signed by
customers.

Endnotes
1 Securities Exchange Act Rel. No. 34-38009
(December 2, 1996).
2 New Rule 3110(g) took effect on June 9,
1995.  
3 In Notice to Members 96-44, NASD Regu-
lation set forth the interpretation requested by
the SEC that abusive communications from
members or associated persons of members
to customers is a violation of NASD Conduct
Rule 2110. 

© National Association of Securities Dealers, Inc.
(NASD), January 1997. All rights reserved.
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Presidents’ Day: Trade Date-Settlement Date Schedule
The Nasdaq Stock Market and the securities exchanges will be closed on
Monday, February 17, 1997, in observance of Presidents’ Day, “Regular way”
transactions made on the business days noted below will be subject to the fol-
lowing schedule:

Trade Date Settlement Date Reg. T Date*

Feb. 11 Feb. 14 Feb. 19

12 18 20

13 19 21

14 20 24

17 Markets Closed —

18 21 25

*Pursuant to Sections 220.8(b)(1) and (4) of Regulation T of the Federal Reserve Board, a 
broker/dealer must promptly cancel or otherwise liquidate a customer purchase transaction in a
cash account if full payment is not received within five business days of the date of purchase or,
pursuant to Section 220.8(d)(1), make application to extend the time period specified. The date
by which members must take such action is shown in the column titled “Reg. T Date.”

© National Association of Securities Dealers, Inc. (NASD), January 1997. All rights reserved.
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As of December 23, 1996, the following bonds were added to the Fixed
Income Pricing System (FIPS). 

Symbol Name Coupon Maturity

CCSB.GA Chevy Chase Svgs Bk 9.250 12/1/08
CFB.GA Commercial Federal Corp 7.950 12/1/06
SPK.GA Spieker-Prop 7.125 12/1/06
AKNG.GA Ameriking Inc 10.750 12/1/06
COSE.GA Costilla Energy Inc 10.250 10/1/06
VOUT.GC Universal Outdoor 9.750 10/15/06
UVTV.GB Univision TV Group 11.750 1/15/01
AAMS.GB Aames Finl 9.125 11/1/03
JCOM.GA Jacor Communications Co 9.750 12/15/06

As of December 23, 1996, the following bonds were deleted from FIPS. 

Symbol Name Coupon Maturity

ITHA.GA Ithaca Inds Inc 11.125 12/15/02
AMA.GA Advanced Med Inc 15.000 7/15/99
TSO.GA Tesoro Pete Corp 12.750 3/15/01
TSO.GB Tesoro Pete Corp 13.000 12/1/00
SVUP.GA Seven-Up RC Bottling SC Inc 11.500 8/1/99
CLTI.GA Colt Industries 11.250 12/1/15
ASHC.GA AmeriSource Health Corp 11.250 7/15/05
ACF.GB ACF Industries Inc 14.500 12/1/96
KDEI.GA Kidde Inc 9.200 12/1/96
MORT.GA Marriott Corp 8.125 12/1/96
MAFR.GA Mayfair Super Mkts Inc 11.750 3/30/03

All bonds listed above are subject to trade-reporting requirements. Questions
pertaining to FIPSSM trade-reporting rules should be directed to James C.
Dolan, NASD® Market Regulation, at (301) 590-6460. 

Any questions regarding the FIPS master file should be directed to Cheryl
Glowacki, Nasdaq® Market Operations, at (203) 385-6310.

© National Association of Securities Dealers, Inc. (NASD), January 1997. All rights reserved.
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DISCIPLINARY
ACTIONS

Disciplinary Actions
Reported For January

NASD Regulation, Inc. (NASD Reg-
ulation) has taken disciplinary
actions against the following firms
and individuals for violations of
NASD® Rules; securities laws, rules,
and regulations; and the rules of the
Municipal Securities Rulemaking
Board. Unless otherwise indicated,
suspensions will begin with the
opening of business on Friday, Jan-
uary 17, 1997. The information relat-
ing to matters contained in this
Notice is current as of the end of
December. Information received sub-
sequent to the end of December is
not reflected in this edition.

Firms Fined, Individuals
Sanctioned
Castle Securities Corporation
(Freeport, New York) and Michael
T. Studer (Registered Principal,
Rockville Centre, New York) were
fined $25,000, jointly and severally
and required to pay $19,373.56 plus
interest in restitution to customers. In
addition, Studer was suspended from
association with any NASD member
in any capacity for 30 days and
required to requalify by exam as a
general securities  principal. The
National Business Conduct Commit-
tee (NBCC) imposed the sanctions
following appeal of a Market Regu-
lation Committee Decision. The
sanctions were based on findings that
the firm manipulated the price of a
common stock in that it used its
dominant and controlling position in
the market to establish and maintain
an artificial and inflated price of the
stock and arbitrarily increased that
price when it was known there was
little or no investor or dealer interest
in the stock and no favorable news or
developments concerning the stock.
Furthermore, the firm charged its
retail customers unfair and fraudu-
lently excessive mark-ups ranging
from 16 to 66 percent over the 
prevailing market price for the com-
mon stock. The firm, acting through
Studer, also failed to establish, imple-

ment, and enforce reasonable super-
visory procedures designed to pre-
vent the firm’s customers from being
charged manipulated prices and
unfair and fraudulently excessive
markups in a common stock.

The firm and Studer have appealed
this action to the Securities Exchange
Commission (SEC) and the sanctions
are not in effect pending considera-
tion of the appeal.

Hattier, Sanford & Reynoir (New
Orleans, Louisiana), Gus A.
Reynoir (Registered Principal,
New Orleans, Louisiana) and
Vance G. Reynoir (Registered
Principal, New Orleans, Louisiana)
were fined $60,000, jointly and sev-
erally. In addition, the firm must
retain an independent auditor to
review its books and records and
supervisory procedures and to imple-
ment the auditor’s recommendations
in a manner satisfactory to the NASD
RegulationSM staff. G. Reynoir was
suspended from association with any
NASD member in any capacity for
30 days and required to requalify by
exam as a general securities princi-
pal. V. Reynoir was suspended from
association with any NASD member
in any capacity for 30 days and
required to requalify as a municipal
securities principal. The NBCC
imposed the sanctions following
appeal of a New Orleans District
Business Conduct Committee
(DBCC) decision. The sanctions
were based on findings that the firm,
acting through G. Reynoir and V.
Reynoir, issued trade tickets to a
municipal customer that did not dis-
close the firm’s commission or mark-
ups.

This action has been appealed to the
SEC and the sanctions are not in
effect pending consideration of the
appeal. 
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Firms And Individuals Fined
Gilmore Securities & Company
(Fair Lawn, New Jersey) and Brian
K. Gilmore (Registered Principal,
Westwood, New Jersey) submitted
an Offer of Settlement pursuant to
which they were fined $10,000, joint-
ly and severally. Without admitting
or denying the allegations, the
respondents consented to the
described sanctions and to the entry
of findings that the firm, acting
through Gilmore, permitted the total
outstanding principal amounts of its
satisfactory subordinated agreements
to exceed 70 percent of its debt-equi-
ty total in contravention of SEC Rule
15c3-1(d).

Oftring & Co., Inc. (Worcester,
Massachusetts) and Robert J.
Oftring (Registered Principal,
Worcester, Massachusetts) submit-
ted a Letter of Acceptance, Waiver
and Consent pursuant to which the
respondents were fined $15,000,
jointly and severally. In addition,
Oftring must requalify by exam as a
general securities principal. Without
admitting or denying the allegations,
the respondents consented to the
described sanctions and to the entry
of findings that the firm, acting
through Oftring, failed to establish
and maintain a supervisory system to
supervise the activities of each regis-
tered representative and associated
person of the firm adequately and
failed to enforce compliance with its
written supervisory procedures. The
findings also stated that the firm, act-
ing through Oftring, allowed a for-
mer registered representative of the
firm to solicit new business from cus-
tomers and receive securities sales
commission compensation when the
individual was not registered with the
firm. 

Pierce & Company L.P. (Chicago,
Illinois), Wayne L. Pierce (Regis-
tered Principal, Oak Park,  Illi-
nois), and Carol J. Berberich
(Registered Principal, Bartlett, Illi-

nois) submitted a Letter of Accep-
tance, Waiver and Consent pursuant
to which they were fined $20,000,
jointly and severally. Without admit-
ting or denying the allegations, the
respondents consented to the
described sanction and to the entry of
findings that the firm, acting through
Pierce and Berberich, conducted a
securities business while failing to
maintain its minimum required net
capital. The NASD also found that
the firm, acting through Pierce and
Berberich, prepared inaccurate trial
balances and net capital computation
and filed inaccurate FOCUS Part I
and IIA reports with the NASD.

Firm Fined
Stephens Inc. (Little Rock,
Arkansas) submitted an Offer of
Settlement pursuant to which the
firm was fined $25,000. Without
admitting or denying the allegations,
the firm consented to the described
sanction and the entry of findings
that it allowed an individual to act as
a general securities representative
without being registered as such with
the NASD. The findings stated that
the firm failed to exercise reasonable
and proper supervision over individ-
uals in connection with their recom-
mendations and misrepresentations.
The NASD found that the firm failed
and neglected to establish, maintain,
and enforce proper supervisory pro-
cedures governing communications
between unregistered securities ana-
lysts and public customers. Further-
more, the NASD determined that the
firm allowed individuals to make
misrepresentations to public cus-
tomers regarding the details of a
merger and lawsuit settlement.

Individuals Barred or Suspended
Mitchell Aguirre (Registered Rep-
resentative, Woodhaven, New
York) was fined $20,000 and barred
from association with any NASD
member in any capacity. The sanc-

tions were based on findings that
Aguirre failed to respond to NASD
requests for information about a cus-
tomer complaint.

Roberto Gabriel Anker (Regis-
tered Representative, Rochester
Hills, Michigan) was barred from
association with any NASD member
in any capacity. The sanction was
based on findings that Anker engaged
in private securities transactions with-
out providing prior written notice to
or obtaining prior written authoriza-
tion from his member firm to engage
in such activities. Anker also failed
to respond to NASD requests for
information.

Eddie Harrison Artis (Registered
Representative, Jersey City, New
Jersey) submitted an Offer of Settle-
ment pursuant to which he was fined
$45,000 and barred from association
with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Artis consented to
the described sanctions and to the
entry of findings that he received
$5,000 from a public customer for
investment purposes and instead,
converted the funds to his own use
without the customer’s knowledge,
authorization, or consent. Artis also
failed to respond to NASD requests
for information.

Joe Dwayne Baugus (Registered
Representative, Spring, Texas) was
fined $50,000 and barred from asso-
ciation with any NASD member in
any capacity. The sanctions were
based on findings that Baugus partic-
ipated in a private securities transac-
tion without providing prior written
notice to his member firm. Baugus
also failed to respond to NASD
requests for information.

Dianne Baum (Associated Person,
Staten Island, New York) submitted
an Offer of Settlement pursuant to
which she was fined $10,000 and
barred from association with any
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NASD member in any capacity.
Without admitting or denying the
allegations, Baum consented to the
described sanctions and to the entry
of findings that she failed to respond
to NASD requests to appear for an
on-the-record interview.

Edwin Andrew Bayne (Registered
Representative, Laurel, Montana)
was fined $2,500, suspended from
association with any NASD member
in any capacity for 10 business days,
and required to requalify by exam.
The sanctions were based on findings
that Bayne received commission
checks made payable to a former reg-
istered person, signed the individu-
al’s name to the checks, and
deposited them into bank accounts
over which he had control. 

Peter Caruso (Associated Person,
Brooklyn, New York) was fined
$20,000 and barred from association
with any NASD member in any
capacity. The sanctions were based
on findings that Caruso arranged and
conspired to have an imposter take
the Series 7 qualification exam for
him. Caruso also failed to respond to
NASD requests for information.

Dina L. Casanova (Associated Per-
son, Brooklyn, New York) was
fined $10,000 and barred from asso-
ciation with any NASD member in
any capacity. The sanctions were
based on findings that Casanova
failed to appear at the NASD for an
on-the-record interview.

John F. Cooper (Registered Repre-
sentative, Mesa, Arizona) was fined
$15,000, barred from association
with any NASD member in any
capacity, and required to pay
$3,099.80 in restitution to a member
firm. The sanctions were based on
findings that Cooper obtained a divi-
dend withdrawal check made
payable to an insurance customer,
endorsed the check, cashed it or
caused it to be cashed through an

account in which he had a beneficial
interest, and used the funds for some
purpose other than for the benefit of
the customer.

Glenn Ray Dean (Registered Rep-
resentative, Port Isabel, Texas) sub-
mitted an Offer of Settlement
pursuant to which he was barred
from association with any NASD
member in any capacity. Without
admitting or denying the allegations,
Dean consented to the described
sanction and to the entry of findings
that he effected a private securities
transaction without providing prior
written notice to his member firm.
The findings also stated that Dean
failed to respond timely and com-
pletely to NASD requests for 
information.

John D’Esposito (Associated Per-
son, Staten Island, New York) was
fined $25,000 and barred from asso-
ciation with any NASD member in
any capacity. The sanctions were
based on findings that D’Esposito
had an imposter take the Series 7
exam on his behalf.

James C. DiAngelo (Registered
Representative, Kings Park, New
York) was fined $25,000 and barred
from association with any NASD
member in any capacity. The NBCC
affirmed the sanctions following
appeal of a New York DBCC deci-
sion. The sanctions were based on
findings that DiAngelo, as a result of
a customer’s complaint about an
alleged unauthorized trade executed
in the customer’s account, paid the
customer $450 for losses without his
member firm’s knowledge or con-
sent. DiAngelo also failed to respond
to NASD requests for information.

Danilo Dario Diaz (Registered
Representative, Deer Park, New
York) was fined $5,277 and barred
from association with any NASD
member in any capacity. Without
admitting or denying the allegations,

Diaz consented to the described sanc-
tions and to the entry of findings that
he altered a money order that was
submitted by a public customer for
insurance payment and, instead, used
the money order to reinstate a lapsed
policy for another customer. 

Rafael Diaz (Associated Person,
Bronx, New York) was fined
$28,628.10 and barred from associa-
tion with any NASD member in any
capacity. The sanctions were based
on findings that Diaz caused checks
totaling $1,150 to be drawn on the
insurance policies of public cus-
tomers, wrongfully obtained posses-
sion of the checks, forged the
customers’ signatures, cashed the
checks, and converted the funds to
his own personal use. Diaz also
received from public customers
$575.62 in life insurance policy pre-
miums, failed to submit the premi-
ums, and converted the funds to his
own personal use. Furthermore, Diaz
failed to respond to NASD requests
for information. 

Laurence G. Epstein (Registered
Representative, Mercer Island,
Washington) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$75,000, barred from association
with any NASD member in any
capacity, and required to pay
$170,000 in restitution to a customer.
Without admitting or denying the
allegations, Epstein consented to the
described sanctions and to the entry
of findings that he exercised discre-
tion in the account of a public cus-
tomer without obtaining prior written
discretionary authorization from the
customer and without written accep-
tance of such account by his member
firm. The findings also stated that
Epstein recommended the purchase
of securities to a public customer
without having reasonable grounds
for believing that such recommenda-
tions were suitable for the customer
based upon the nature of the invest-
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ment, the size and frequency of the
recommended transactions, and the
customer’s financial situation, cir-
cumstances, and needs. Furthermore,
the NASD found that Epstein effect-
ed transactions in the account of a
deceased public customer without the
knowledge or authorization of the
customer’s estate, personal represen-
tative, or executrix.

Lev George Fedyniak (Registered
Representative, Poughkeepsie,
New York) was fined $170,000 and
barred from association with any
NASD member in any capacity. The
sanctions were based on findings 
that Fedyniak received $30,000 from
public customers for purchasing
investments on their behalf and
instead, invested these monies with 
a non-member firm and failed to
return any of the customers’ money
at their request. Fedyniak also failed
to respond to NASD requests for
information.

Thomas L. Gottschalk (Registered
Principal, Arvada, Colorado) sub-
mitted an Offer of Settlement pur-
suant to which he was fined $40,000,
barred from association with any
NASD member in any principal
capacity, and suspended from associ-
ation with any NASD member in any
capacity for two years. Without
admitting or denying the allegations,
Gottschalk consented to the
described sanctions and to the entry
of findings that he approved advertis-
ing and business cards that did not
conform to NASD rules. The find-
ings also stated that Gottschalk per-
mitted his member firm to conduct a
securities business while failing to
maintain required net capital and
filed inaccurate FOCUS reports. Fur-
thermore, the NASD determined that
Gottschalk participated as a selling
agent in a private placement of secu-
rities wherein the offering was sub-
ject to minimum sales contingency
and, in connection with the offering,
his member firm’s books and records

were inadequate and failed to evi-
dence principal review of the transac-
tions. The NASD also found that
Gottschalk permitted his member
firm to violate its restriction agree-
ment with the NASD.

Richard E. Gregory (Registered
Representative, Irving, Texas)
submitted an Offer of Settlement pur-
suant to which he was fined $5,000
and suspended from association with
any NASD member in any capacity
for 16 months. Without admitting or
denying the allegations, Gregory 
consented to the described sanctions
and to the entry of findings that he
induced a public customer to pur-
chase a security by making predic-
tions that he had reason to know, or
was reckless in not knowing, lacked a
reasonable or adequate basis in fact. 

Keith D. Hall (Associated Person,
Montclair, New Jersey) was fined
$20,000 and barred from association
with any NASD member in any
capacity. The sanctions were based
on findings that Hall failed to appear
at the NASD for an on-the-record
interview. 

Terrence L. Hansen, Jr. (Regis-
tered Representative, Salt Lake
City, Utah) was fined $100,000,
barred from association with any
NASD member in any capacity, and
ordered to pay $219,999.97 in resti-
tution to public customers. The sanc-
tions were based on findings that
Hansen failed to invest customers’
funds totaling $219,999.97 as direct-
ed. Furthermore, Hansen provided
false statements to public customers
that purported to show that the cus-
tomers had securities positions at a
member firm, when in fact the firm
did not carry any securities positions
for the benefit of the customers.
Hansen also failed to respond to an
NASD request for information.

Shannon Akira Hayashi (Regis-
tered Principal, Fort Collins, Col-

orado) was fined $26,750, barred
from association with any NASD
member in any capacity, and required
to pay $1,050 in restitution to a cus-
tomer. The NBCC imposed the sanc-
tions following appeal of a Denver
DBCC decision. The sanctions were
based on findings that Hayashi made
improper use of customer funds
totaling $5,350. 

Susan Baker Head (Registered
Principal, Princeton, Texas) sub-
mitted a Letter of Acceptance, Waiv-
er and Consent pursuant to which she
was fined $3,750, suspended from
association with any NASD member
in any capacity for two weeks, and
suspended from association with any
NASD member in any principal
capacity for two months. Without
admitting or denying the allegations,
Head consented to the described
sanctions and to the entry of findings
that she failed to detect the manipula-
tive pattern of trading by her member
firm. 

Bruce William Irvine (Registered
Representative, Temple, Texas)
was fined $50,000 and barred from
association with any NASD member
in any capacity. The sanctions were
based on findings that Irvine received
checks made payable to public cus-
tomers on which he forged the signa-
tures of such customers and
converted the funds to his own use
and benefit. Irvine also failed to
respond to NASD requests for infor-
mation.

Aaron Lee Johnson (Registered
Representative, Tempe, Arizona)
was fined $20,000 and barred from
association with any NASD member
in any capacity. The sanctions 
were based on findings that Johnson
failed to disclose a criminal convic-
tion on a Form U-4. Johnson also
failed to respond to NASD requests
for information. 

Jerome H. Kowalski (Registered
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Representative, Dayton, Ohio) and
John F. Rebolt (Registered Repre-
sentative, Fairborn, Ohio). Kowals-
ki was fined $7,500, suspended from
association with any NASD member
in any capacity for 60 days, required
to requalify be exam as a general
securities representative, and ordered
to pay $5,740 in restitution. Rebolt
was fined $12,500, suspended from
association with any NASD member
in any capacity for 60 days, ordered
to requalify by exam as a general
securities representative, and ordered
to pay $9,785 in restitution. The
NBCC affirmed the sanctions follow-
ing appeal of a Cleveland DBCC
decision. The sanctions were based
on findings that Kowalski and Rebolt
used the means or instruments of
interstate commerce or the mail to
sell securities when there was no reg-
istration statement filed with the SEC
or in effect for such securities.
Kowalski and Rebolt also participat-
ed in private securities transactions
by selling presubscription shares of
stock to public customers and failed
to give prior written notice to and
obtain prior written authorization
from their member firm to engage in
such activities. Furthermore, Rebolt
failed to respond to NASD requests
for information. 

Peter Dennis Mathews (Registered
Principal, Edina, Minnesota),
James Gus Oliver (Registered
Principal, Grapevile, Texas),
Robert Alan Williky (Registered
Representative, Colleyville, Texas)
Mark Joseph Vanyo (Registered
Representative, Eagan, Minneso-
ta), Lyle Emery Bettenhausen, Sr.
(Registered Representative,
Tampa, Florida) and Gloria Ann
Williams (Registered Representa-
tive, Plano, Texas). Mathews, Oliv-
er, Williky, Vanyo, and Bettenhausen
submitted an Offer of Settlement pur-
suant to which Mathews was fined
$400,000 and barred from associa-
tion with any NASD member in any
capacity and Oliver was fined

$25,000, suspended from association
with any NASD member in any
capacity for 90 days, and required to
requalify by exam. Williky was fined
$10,000 and suspended from associa-
tion with any NASD member in any
capacity for 30 days and Vanyo was
fined $50,000, suspended from asso-
ciation with any NASD member in
any capacity, and required to requali-
fy by exam. Bettenhausen was fined
$25,000, suspended from association
with any NASD member in any
capacity for 90 days, and required to
requalify by exam. In a separate deci-
sion Williams was fined $50,000 and
barred from association with any
NASD member in any capacity. 

Without admitting or denying the
allegations, Mathews, Oliver, Wil-
liky, Vanyo, and Bettenhausen con-
sented to the described sanctions and
to the entry of findings that, in con-
nection with a public offering, Math-
ews and Williky knowingly effected
transactions that they knew or should
have known, or were reckless in not
knowing, were non-bona fide and
designed to create the appearance of
a successful completion of the offer-
ing. The findings also stated that
Mathews and Williky knowingly or
recklessly bid for and purchased,
induced orders to bid for and pur-
chase, and sold or resold, 20 percent
of the offering while the distribution
continued after its purported closing.
Furthermore, the NASD determined
that Mathews, Oliver, and Vanyo, by
means of manipulative, deceptive,
and other fraudulent devices and con-
trivances, effected a series of transac-
tions that created actual and apparent
trading in a stock, artificially support-
ed the price, and were effected for
the purpose of inducing the purchase
or sale of the stock to others.  The
NASD found that Mathews, Oliver,
and Bettenhausen made statements
of material fact that they knew, had
reason to know, or were reckless in
not knowing, were false to induce
retail customers to make investment

decisions. The NASD also deter-
mined that Mathews executed trans-
actions in the accounts of public
customers that were not authorized
and were made in order to support a
stock price, further the aforemen-
tioned manipulative scheme, and
avoid net capital deficiencies by low-
ering his member firm’s inventory.
The findings stated that Mathews
also allowed an individual, who was
precluded from functioning as a 
registered representative, to direct
trading, update quotations, direct
unauthorized transactions in cus-
tomer accounts, and participate in
selling group and retail sales efforts
at  his member firm. The individual
also failed to establish, maintain, 
and enforce supervisory procedures
to assure compliance with applicable
rules, misused customer funds, 
and engaged in private securities
transactions. 

In addition, Williams failed to inform
her member firm in writing concern-
ing accounts and transactions she had
at another member firm or inform 
the executing firm of her status with
her member firm. Williams also failed
to respond to NASD requests for
information.

Brian L. Plescher (Registered Rep-
resentative, Grand Rapids, Michi-
gan) submitted an Offer of
Settlement pursuant to which he was
barred from association with any
NASD member in any capacity. The
sanction was based on findings that
Plescher exercised discretion in the
accounts of public customers without
obtaining written authorization from
the customers and written acceptance
of the discretionary authority by his
member firm.

Mark J. Pruss (Registered Repre-
sentative, Plainfield, Illinois) was
fined $355,000, barred from associa-
tion with any NASD member in 
any capacity,  and ordered to pay
$66,742.68 in restitution to a cus-
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tomer. The sanctions were based on
findings that Pruss obtained from a
public customer checks totaling
$66,742.68 with instructions to use
the funds to purchase securities. Pruss
failed to follow said instructions and
used the funds for some purpose
other than for the benefit of the cus-
tomer. Pruss also failed to respond to
NASD requests for information.

Robert A. Quiel (Registered Prin-
cipal, Bermuda Dunes, California)
was fined $12,500, suspended from
association with any NASD member
in any capacity for 30 days, and
required to requalify by exam as a
general securities principal and gen-
eral securities representative. The
NBCC imposed the sanctions follow-
ing appeal of a Denver DBCC deci-
sion. The sanctions were based on
findings that Quiel effected principal
retail transactions with customers
involving securities at prices that
were unfair and excessive with
markups ranging from eight to 40
percent above the prevailing market
price. Quiel also failed to respond
completely to NASD requests for
information.

This action has been appealed to the
SEC and the sanctions are not in
effect pending consideration of the
appeal. 

Felix A. Rodriguez (Registered
Representative, New York, New
York) submitted a Letter of accep-
tance, Waiver and Consent pursuant
to which he was fined $25,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Rodriguez consented to
the described sanctions and to the
entry of findings that he effected the
purchase of securities in the accounts
of public customers without their
knowledge or authorization.

Shawn C. Ruffin (Registered Rep-
resentative, Jersey City, New Jer-

sey) was fined $220,000 and barred
from association with any NASD
member in any capacity. The sanc-
tions were based on findings that
Ruffin executed unauthorized trans-
actions in customer accounts without
their knowledge, authorization, or
consent. Ruffin also executed unsuit-
able options transactions in a cus-
tomer’s account without having a
reasonable basis to believe that the
transactions were suitable for the cus-
tomer and made misrepresentations to
the customer regarding the transac-
tions. Furthermore, Ruffin submitted
a false new account form to his mem-
ber firm and failed to respond to
NASD requests for information. 

Dominick M. Schina (Registered
Representative, Jobstown, New
Jersey) submitted an Offer of Settle-
ment pursuant to which he was fined
$15,000, barred from association
with any NASD member in any
capacity, and required to pay a
$6,513.99 arbitration award. Without
admitting or denying the allegations,
Schina consented to the described
sanctions and to the entry of findings
that he failed to respond to NASD
requests for information. The NASD
also found that Schina failed to pay
an arbitration award. 

Dominick M. Schina (Registered
Representative, Voorhees, New
Jersey) submitted a Letter of Accep-
tance, Waiver and Consent pursuant
to which he was fined $25,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Schina consented to the
described sanctions and to the entry
of findings that he entered into oral
and written agreements with a com-
pany in which he received compen-
sation without disclosing to his
member firm or customers that he
had entered into the agreements.

Thomas M. Scully (Registered
Representative, Franklin Square,

New York) was fined $120,000,
barred from association with any
NASD member in any capacity, and
ordered to pay $682.50 in restitution
to a member firm. The sanctions
were based on findings that Scully
made misrepresentations to a public
customer in an effort to induce the
customer to purchase  shares of a
stock. Furthermore, Scully purchased
shares of common stock in the
account of public customers without
their prior knowledge, authorization,
or consent. In addition, Scully pur-
chased or effected the purchase of
shares of stock in his securities
account at his member firm and
failed to pay for the purchase. Scully
also failed to respond to NASD
requests for information.

Timothy John Shipley (Registered
Principal, Grover, Missouri) sub-
mitted an Offer of Settlement pur-
suant to which he was fined $50,000
and barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Shipley consented to the
described sanctions and to the entry
of findings that, by use of instrumen-
talities of interstate commerce or the
mail, he intentionally or recklessly
employed devices to defraud cus-
tomers by making untrue statements
of material facts or omitting material
facts necessary to make the state-
ments by him not misleading. The
findings also stated that Shipley
engaged in a course of business that
operated as a fraud or deceit upon
customers in that he recommended to
the customers the purchase of securi-
ties without a reasonable basis.

Michael J. Siegel (Registered Rep-
resentative, Louisville, Kentucky)
and Dennis C. Moore (Registered
Representative, Louisville, Ken-
tucky) submitted a Letter of Accep-
tance, Waiver and Consent pursuant
to which they were each fined
$10,000, suspended from association
with any NASD member in any
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capacity for six months, and required
to requalify by exam as investment
company and variable contracts
products representatives. Without
admitting or denying the allegations,
the respondents consented to the
described sanctions and to the entry
of findings that they engaged in the
sale of unregistered securities in that
they solicited public customers to
invest in a company in which they
held ownership interests. The find-
ings also stated that Siegel and
Moore engaged in private securities
transactions without prior written
notice to and approval from their
member firm. 

Richard L. Sladek (Registered
Representative, Cuyahoga Falls,
Ohio) was fined $92,000, barred
from association with any NASD
member in any capacity, and required
to pay $12,000 in restitution to a
member firm. The sanctions were
based on findings that Sladek received
a $12,000 check from a public cus-
tomer for investment in a mutual
fund. Without the customer’s consent,
Sladek failed to use the funds for their
intended purpose and used the funds
for some other purpose other than for
the benefit of the customer. Sladek
also failed to respond to NASD
requests for information.

Wilfred Alexander Soucy, Jr. (Reg-
istered Representative, Yardley,
Pennsylvania) was fined $25,000,
suspended from association with any
NASD member in any capacity for
30 days, and required to requalify by
exam. The sanctions were based on
findings that Soucy participated in
private securities transactions with-
out giving prior written notification
to his member firm. 

Craig D. Sterling (Registered Rep-
resentative, Chicago, Illinois) sub-
mitted a Letter of Acceptance, Waiver
and Consent pursuant to which he
was fined $2,500 and suspended from
association with any NASD member

in any capacity for two business days.
Without admitting or denying the
allegations, Sterling consented to the
described sanctions and to the entry
of findings that he charged retail cus-
tomers unfair prices, including exces-
sive gross commissions, in the sale of
securities.

Timothy R. Strong (Registered
Representative, Memphis, Ten-
nessee) submitted an Offer of Settle-
ment pursuant to which he was fined
$120,000, barred from association
with any NASD member in any
capacity, and required to pay
$218,292 in restitution. Without
admitting or denying the allegations,
Strong consented to the described
sanctions and to the entry of findings
that he received $218,291.53 from
public customers for investment pur-
poses, failed to submit the funds to
his member firm and, instead,
endorsed the checks, and deposited
them into his personal bank accounts,
without the public customers’ knowl-
edge or consent. The findings also
stated that Strong failed to respond to
NASD requests for information.

James C. Turchiarilli (Registered
Representative, Williamsville, New
York) was fined $25,000, suspended
from association with any NASD
member in any capacity for 30 days,
and required to requalify by exam as
a general securities representative
and general securities principal. The
sanctions were based on findings 
that Turchiarilli participated in pri-
vate securities transactions and failed
to give prior written notice to or
obtain prior written authorization
from his member firm to engage in
such activities. 

George C. Vafias (Registered Rep-
resentative, Brooklyn, New York)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $15,000, sus-
pended from association with any
NASD member in any capacity for

three months, and required to pay
$3,607.14 in restitution to a public
customer. Vafias also must disgorge
$815.55 plus interest and is required
to requalify by exam. Without admit-
ting or denying the allegations,
Vafias consented to the described
sanctions and to the entry of findings
that he purchased and sold shares of
stock in the accounts of public cus-
tomers without their prior knowledge
or consent.

Brian S. Walker (Registered Rep-
resentative, Wanaque, New Jersey)
submitted an Offer of Settlement pur-
suant to which he was fined $455,600
and barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Walker consented to the
described sanctions and to the entry
of findings that he received funds
from public customers for investment
purposes and, instead, converted the
funds for his own use without the
customers’ knowledge, consent, or
authorization. The findings also stated
that Walker failed to respond to
NASD requests for information.

Gregory T. Watkins (Registered
Representative, Little Rock,
Arkansas) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$25,000, suspended from association
with any NASD member in any
capacity for one month, and required
to requalify by exam as a general
securities representative. Without
admitting or denying the allegations,
Watkins consented to the described
sanctions and to the entry of findings
that he recommended and engaged in
purchase and sale transactions in the
accounts of public customers without
having reasonable grounds for
believing that the transactions were
suitable for the customers on the
basis of their age, financial situations,
investment objectives, and needs.
The findings also stated that Watkins
exercised discretion in the account of
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an institutional customer without
having obtained prior written autho-
rization from the customer and prior
written acceptance of the account as
discretionary by his member firm.
Furthermore, the NASD determined
that Watkins executed transactions in
the accounts of public customers
without obtaining a written third
party trading authorization from the
customers.

John J. Weber (Registered Repre-
sentative, Newport Beach, Califor-
nia) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$5,000 and suspended from associa-
tion with any NASD member in any
capacity for three business days.
Without admitting or denying the
allegations, Weber consented to the
described sanctions and to the entry
of findings that he charged retail cus-
tomers unfair prices including exces-
sive gross commissions in sales of
securities.

Willis White, III (Registered Rep-
resentative, Hempstead, New
York) was fined $10,000, suspended
from association with any NASD
member in any capacity for two
months, required to requalify by
exam, ordered to pay $3,503.12 in
restitution to customers, and ordered
to disgorge $504.25. The sanctions
were based on findings that White
effected unauthorized transactions in
customer accounts without the
knowledge, authorization, or consent
of the customers.

Ronald G. Zimmerman Jr. (Regis-
tered Representative, Arlington,
Texas) was fined $10,000 and barred
from association with any NASD
member in any capacity. The sanctions
were based on findings that Zimmer-
man, acting without the authorization
or consent of a policyholder, affixed a
signature purporting to be that of the
policyholder to a request form for a
$2,166 policy loan and submitted the

form to his member firm.

Frank P. Zitkevitz (Registered
Representative, Laurel Springs,
New Jersey) submitted an Offer of
Settlement pursuant to which he was
fined $20,000 and barred from asso-
ciation with any NASD member in
any capacity. Without admitting or
denying the allegations, Zitkevitz
consented to the described sanctions
and to the entry of findings that he
participated in private securities
transactions and exercised discretion
in the accounts of public customers
without informing the customers of
such transactions. 

Individuals Fined
Klaus Foetzsch (Registered Princi-
pal, Dusseldorf, Germany) submit-
ted an Offer of Settlement pursuant
to which he was fined $50,000 and
required to requalify by exam. With-
out admitting or denying the allega-
tions, Foetzsch consented to the
described sanctions and to the entry
of findings that, on behalf of his
member firm, he created and con-
trolled a fictitious discretionary
account through which he effected
various securities transactions. The
NASD found that, in connection 
with the aforementioned activities,
Foetzsch knowingly prepared and
established various books and
records under the fictitious account.
The findings also stated that Foetzsch
knowingly submitted a false and mis-
leading Form U-5 to the NASD
regarding the termination of a regis-
tered representative. 

Terence J. Murphy (Registered
Representative, Clancy, Montana)
submitted an Offer of Settlement pur-
suant to which he was fined $12,000
and required to requalify by exam.
Without admitting or denying the
allegations, Murphy consented to the
described sanctions and to the entry
of findings that he engaged in the
solicitation of customers on behalf of

two firms and received compensation
for his efforts without disclosing
promptly to his member firm his out-
side association with or employment
by the firms.

Shelia P. Smith (Registered Repre-
sentative, Mobile, Alabama) sub-
mitted a Letter of Acceptance,
Waiver and Consent pursuant to
which she was fined $20,000. With-
out admitting or denying the allega-
tions, Smith consented to the
described sanction and to the entry of
findings that, in connection with the
offer and sale of interests in govern-
ment funds, she failed and neglected
to have an adequate basis on which
to recommend the sale of such inter-
ests to public customers based on the
customers’ investment objectives,
financial situations, and needs. 

Firms Expelled For Failure To 
Pay Fines, Costs And/Or 
Provide Proof Of Restitution 
In Connection With Violations
Penn Capital Financial, Inc., Pitts-
burgh, Pennsylvania

Weldon Sullivan Carmichael &
Company, Denver, Colorado

Firm Suspended
The following firm was suspended
from membership in the NASD for
failure to comply with formal written
requests to submit financial informa-
tion to the NASD. The action was
based on the provisions of NASD
Rule 8210 and Article VII, Section 2
of the NASD By-Laws. The date the
suspension commenced is listed after
the entry. If the firm has complied
with the requests for information, the
listing also includes the date the sus-
pension concluded. 

Warington Capital Corp., New
York, New York (December 2, 1996)
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Individuals Whose Registrations
Were Revoked For Failure To 
Pay Fines, Costs  And/Or 
Provide Proof Of Restitution 
In Connection With Violations
Dan Patrick Dougherty, San 
Francisco, California

Rodney H. Dudley, Madison, 
Mississippi

Michael V. Duncan, San Marcos,
Texas

John W. Ford, Pittsburgh, 
Pennsylvania

Matthew J. Ford, Pittsburgh, 
Pennsylvania

Robert L. Gardner, Valencia, 
California

William P. Hogan, Pittsburgh, 
Pennsylvania

Ennis Hudson, Denver, Colorado

Arun Kumar Misra, Stone 
Mountain, Georgia

Anthony J. Murphy, Aurora, 
Colorado

Jack Stephen Nail, Jackson, 
Mississippi

Helen A. Roy, Pittsburgh, 
Pennsylvania

John J. Wright, Burnsville, 
Minnesota

Individuals Whose Registrations
Were Canceled/Suspended
Pursuant To NASD Rule 9622 For
Failure To Pay Arbitration Awards
Arthur Martin Bergen, Manalapan,
New Jersey

Louis Charles Miceli, Jr., Brooklyn,
New York

NASD Regulation Expels Stratton
Oakmont; Principals Also Barred
NASD Regulation announced it has
permanently expelled the New York-
based firm Stratton Oakmont from
the securities industry.

The announcement was made after
market close on December 5, 1996,
following a decision by the NASD
Regulation NBCC. The NBCC ruling
follows an appeal filed by Stratton
Oakmont of an April 1996 decision
by the New York DBCC. The NBCC
increased the sanction against Strat-
ton Oakmont to expulsion from the
original DBCC sanction of a one-year
prohibition against effecting any prin-
cipal retail transactions.

The NBCC decision also barred
Stratton Oakmont President Daniel
M. Porush and head trader Steven P.
Sanders. In its decision, the NBCC
increased Sanders’ original penalty
from a one-year suspension to a bar
and affirmed the bar for Porush.
Porush was also fined $250,000 and
censured, while Sanders was fined
$25,000 and censured.

Stratton Oakmont was ordered by the
NBCC to pay $416,528 in restitution
to customers, fined $500,000, and
censured.

All of Stratton Oakmont’s customer
accounts will continue to be held 
by J.B. Oxford, a separate broker/
dealer firm that has performed all of
Stratton Oakmont’s clearing opera-
tions. Anyone with questions about
their accounts should contact J.B.
Oxford’s Customer Service Depart-
ment at (310) 777-8888, ext. 289.
J.B. Oxford is a Los Angeles-based
firm.

“With this expulsion, NASD Regula-
tion has rid the securities industry of
one of its worst actors,” said NASD
Regulation President Mary L.
Schapiro. “With Stratton Oakmont’s
extensive and serious regulatory his-

tory, and an obvious disregard for all
rules of fair practice, today’s actions
make the securities industry a better
place for investors.”

Barry R. Goldsmith, NASD Regula-
tion’s Executive Vice President of
Enforcement added, “In less than a
decade, Stratton Oakmont amassed
one of the worst regulatory records
of any broker/dealer firm. The firm
has been the subject of numerous dis-
ciplinary actions brought by the
NASD, the Securities and Exchange
Commission (SEC), and state regula-
tors involving fraud, market manipu-
lation, sales practice abuses, and
failures to adequately supervise its
employees.”

The NBCC found that “The firm
must be, and hereby is, expelled from
membership due to the number and
gravity of the violations which we
have sustained, and the number and
gravity of the firm’s relevant prior
disciplinary incidents. We find that
this history establishes a coherent
pattern of willful disregard for 
regulatory requirements and regula-
tory authority, as well as a failure of
lesser steps to remediate the firm’s
conduct.”

The 23-page decision also noted that
the bars of both Porush and Sanders
were necessary because: “[They]
continue to deny responsibility and
exhibit no remorse for [their] mis-
conduct, and, but for the bar, would
continue to pose an ongoing risk to
the investing public.”

The SEC and a number of state secu-
rities regulators around the nation
have also sanctioned Stratton Oak-
mont. In early 1994, the SEC settled
an enforcement action against Strat-
ton Oakmont and Porush, after alleg-
ing that the firm engaged in securities
fraud through its “boiler room” sales
operation. By late 1994, the SEC had
charged Stratton Oakmont with vio-
lating the settlement agreement and
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obtained a permanent injunction
against the firm requiring future com-
pliance.

The April 1996 DBCC decision
resulted from a complaint filed by
NASD Regulation in late 1995 and
early 1996. The complaint charged:

• Excessive And Fraudulent Mark
Ups—From October 18, 1993,
through November 17, 1993, Strat-
ton Oakmont, acting through
Sanders, effected more than 150
principal retail sales of Class A and
Class B warrants for the initial pub-
lic offering of Master Glazier’s
Karate International Inc., that were
marked-up excessively or fraudu-
lently (greater than 10 percent
above the prevailing market price).

• Deficient Supervision—During the
period and activity in question,
Stratton Oakmont and Porush
failed to establish, maintain, and
enforce a supervisory system to
prevent the violations in question.

The DBCC found that Stratton 
Oakmont—which underwrote the
offering—controlled the market for
Master Glazier, finding that no other
broker/dealer made even a single
purchase or sale of Class A or Class
B warrants on a principal basis dur-
ing the review period.

In its ruling, the NBCC stated: “Strat-
ton, through Sanders, intentionally
structured and participated in an IPO
with a view toward retaining a high
percentage market share for the pur-
pose of economic gain.” It also said
that “the firm and Sanders engaged in
abusive pricing” and actions that “dis-
couraged the sales force from allow-
ing customers to sell their securities
back to Stratton, thus reducing the 
firm’s risk and enhancing its ability to
dictate prices arbitrarily.”

The NBCC also found that Porush
did not satisfy his responsibility to

establish supervisory procedures as
the firm’s President and supervisor of
the firm’s retail sales force and trad-
ing and compliance operations. The
NBCC added “we do not accept
Porush’s defense that he was a mere
figurehead as President.” According
to the NBCC decision, Porush also
was the salesperson with the largest
individual allocation in the Master
Glazier underwriting, had access to
real-time pricing information, and as
a result “had an obligation to assure
that the retail products marketed by
his sales force were in compliance
with all relevant legal requirements,
including those prohibiting excessive
pricing.”

Prior to being expelled, Stratton
functioned as a market maker for 23
securities listed on The Nasdaq Small
Cap Market and four on The Nasdaq
National Market. As a result of its
expulsion, Stratton will cease all 
of its market-making functions
immediately.

The respondents have appealed to the
SEC and the sanctions, other than the
expulsion of Stratton Oakmont and
the bars of Porush and Sanders, are
not in effect pending the appeals.

NASD Regulation Fines 
Stephens Inc., $225,000 For 
Failure To Properly Supervise
Distribution Of Mutual Funds 
Sold On Bank Premises
NASD Regulation announced that it
has fined Stephens Inc., $225,000
and censured the firm in connection
with the sale of the proprietary mutu-
al funds of NationsSecurities, Inc., 
an affiliate of NationsBank N.A.  A
Stephens broker was also sanctioned.

Based in Little Rock, Arkansas,
Stephens neither admitted nor denied
NASD Regulation’s findings that 
the broker/dealer failed to adequately
supervise its employees in connec-
tion with the public sale and distribu-

tion of mutual funds.  The mutual
funds were sold mainly by Nations-
Securities through the branch offices
of NationsBank located throughout
the southeast.

As part of its settlement with NASD
Regulation, Stephens must hire an
independent auditor to review the 
firm’s supervisory policies and pro-
cedures, and then to implement the
changes recommended by the con-
sultant.  Furthermore, the consultant
will conduct a mandatory training
program in the new supervisory sys-
tem for appropriate senior personnel
and supervisors.

The settlement with Stephens was
reached following an investigation
by the NASD Regulation District
Office 5 in New Orleans.

NASD Regulation also found that
Richard H. Blank, Jr., failed to prop-
erly perform his duties as supervisor
of Stephens’ employees who were
involved in the promotion and distri-
bution of the mutual funds.  Blank,
who neither admitted nor denied the
findings, was fined $10,000 and cen-
sured.  He is also required to partici-
pate in the new supervisory training
program referenced above.

“This case is a clear example of our
continuing effort to protect investors
by taking disciplinary action against
firms and supervisors who violate
NASD rules,” Schapiro added.

The disciplinary action was taken by
the NASD Regulation DBCC for
District 5, which has jurisdiction over
members with main and branch
offices in Louisiana, Mississippi,
Alabama, Arkansas, Tennessee,
Oklahoma, and Kentucky.

NASD Regulation’s investigation is
continuing.

© National Association of Securities Dealers, Inc.

(NASD), January 1997. All rights reserved.
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FOR YOUR
INFORMATION

Use Of National Association 
Of Securities Dealers, Inc., 
Parent And Subsidiary Logos
In response to recent requests from
member firms to use one of the corpo-
rate logo icons (logos) on their Web
pages to indicate a link to one of the
three corporate Web sites, this FYI is
being issued to clarify the position of
NASD Regulation, Inc. (NASD Reg-
ulation), the National Association of
Securities Dealers, Inc. (NASD), and
The Nasdaq Stock Market, Inc. (Nas-
daq) on the use of their logos.

NASD Regulation and NASD:
While NASD Regulation and the
NASD encourage visits to their Web
sites, member firms may not use the
NASD RegulationSM or NASD®

logos on their Web pages.

Nasdaq: Member firms may use the
Nasdaq® logo on their Web pages as
a link to Nasdaq’s Web site if they
obtain a license to do so. Firms inter-
ested in obtaining a license to use the
Nasdaq logo should complete the
license agreement form available at
www.nasdaq.com/license.html.

Member firms also are reminded to
ensure that their methods of linkage
to any of these Web sites do not vio-
late applicable unfair competition,
trademark, copyright, false advertis-
ing laws, or any NASD rules.

SEC Adopts New 
Trading Practice Rules
On December 18, 1996, the Securities
and Exchange Commission (SEC)
approved Regulation M to replace
Rules 10b-6, 10b-6A, 10b-7, 10b-8,
and 10b-21 (trading practices rules)
under the Securities Exchange Act of
1934. New Regulation M governs the
activities of underwriters, issuers, sell-
ing security holders, and others in con-
nection with offerings of securities.
Regulation M eliminates the trading
restrictions of Rule 10b-6 for certain
activity-traded securities, reduces the

scope of coverage for other securities,
reduces restrictions on certain issuer
stock purchase plans, eases the restric-
tions on stabilizing, and deregulates
rights offerings. Members should be
aware, however, that Regulation M
imposes new disclosure and record-
keeping requirements with respect to
penalty bids and the stabilizing and
after-market activities of underwriters. 

The SEC also has amended Rule 
10b-18 to provide that the issuer safe
harbor for share repurchases is not
available during the entire period of a
distribution. The SEC release publish-
ing its approval of the new regulation
was issued in Securities Act Release
No. 7375 (December 23, 1996). 

The new rules, with the exception of
the recordkeeping requirements,
become effective  March 3, 1997. The
new recordkeeping requirements
become effective April 1, 1997.

SEC Approves Change In Minimum
Gross Income Assessment
On December 24, 1996, NASD Regu-
lation filed with the SEC an amend-
ment to raise the minimum annual
gross income assessment from $850 to
$1,200. NASD Regulation requested,
and was granted by the SEC, an effec-
tive date of January 1, 1997.

The minimum annual gross income
assessment of $850 was last changed
in 1989. Due to inflationary pressures
and increased regulatory costs, the
NASD has raised the minimum gross
income assessment from $850 to
$1,200. The increase in the minimum
gross income assessment, along with
anticipated revenue growth in other
areas, is expected to help defray the
significant increase in regulatory
costs anticipated to be incurred by
NASD Regulation.

© National Association of Securities Dealers, Inc.
(NASD), January 1997. All rights reserved.
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Executive Summary
The Department of Treasury (Trea-
sury) recently asked the NASD to
provide  members with the Office of
Foreign Assets Control’s (OFAC) lat-
est list of persons and entities identi-
fied as “Specially Designated
Nationals and Blocked Persons.” In
addition to the list, the NASD has
included a summary of OFAC’s reg-
ulations governing the activities of
financial institutions that have such
persons or entities as customers.
These regulations require broker/
dealers to block1 accounts and other
assets of countries identified as
threats to national security by the
President of the United States and
prohibit broker/dealers from engag-
ing in unlicensed trade and financial
transactions with such countries.
OFAC is authorized to impose signif-
icant monetary fines for violations of
these regulations.

Background
The U.S. government mandates that
all financial institutions located in the
United States, overseas branches of
these institutions and, in certain
instances, overseas subsidiaries of
the institutions comply with OFAC
regulations governing economic
sanctions and embargo programs
regarding the accounts and other
assets of countries identified as
threats to national security by the
President of the United States. This
always involves accounts and assets
of the sanctioned countries’ govern-
ments, and it may also involve the
accounts and assets of individual
nationals of the sanctioned countries.
Also, these regulations prohibit unli-
censed trade and financial transac-
tions with such countries.

Under these regulations, financial
institutions must block identified
assets and accounts when such prop-
erty is located in the United States, is
held by U.S. individuals or entities, or
comes into the possession or control

of U.S. individuals or entities. The
definition of assets and property is
very broad and covers direct, indirect,
present, future, and contingent inter-
ests. In addition, Treasury identifies
certain individuals and entities located
worldwide that are acting on behalf of
sanctioned governments, and these
must be treated as if they are part of
the sanctioned governments.

OFAC may impose criminal or civil
penalties for violations of these regu-
lations. Criminal violations may result
in corporate fines of up to $500,000
and personal fines of up to $250,000
and 10 years in jail; civil penalties of
up to $11,000 per violation also may
be imposed. To ensure compliance,
OFAC enlists the cooperation of vari-
ous regulatory organizations and
recently asked the NASD to remind
its members about these regulations.

Foreign Assets 
Control Regulations
OFAC currently administers sanctions
and embargo programs against Libya,
Iran, Iraq, the Federal Republic of
Yugoslavia (Serbia and Montenegro),
Serb-controlled areas of Bosnia and
Herzegovina and Bosnian Serb mili-
tary and civilian leaders, North Korea,
and Cuba. In addition, it prohibits cer-
tain exports to the UNITA faction in
Angola and prohibits transactions
with terrorists threatening to disrupt
the Middle East peace process.

Broker/dealers cannot deal in securi-
ties issued from these target countries
and governments and must block or
freeze accounts, assets, and obliga-
tions of blocked entities and individ-
uals when this property is in their
possession or control.

According to OFAC, broker/dealers
need to establish internal compliance
programs to monitor these regula-
tions. OFAC urges broker/dealers to
review their existing customer
accounts and the securities in their
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custody to ensure that any accounts or
securities blocked by existing sanc-
tions are being treated properly. Bro-
ker/dealers also should review any
other securities that may represent
obligations of, or ownership interests
in, entities owned or controlled by
blocked commercial or government
entities identified by OFAC.

Broker/dealers must report blockings
within 10 days by fax to OFAC Com-
pliance Division at (202) 622-1657.
Firms are prohibited from making
debits to blocked customer accounts,
although credits are authorized.
Blocked securities may not be paid,
withdrawn, transferred (even by book
transfer), endorsed, guaranteed, or
otherwise dealt in.

OFAC has issued general licenses
authorizing continued trading on the
national securities exchanges on
behalf of blocked Cuban and North
Korean customer accounts under
conditions preserving the blocking of
resulting assets and proceeds. Sec-
ondary market trading with respect to
certain Yugoslav debt securities
issued pursuant to the “New Financ-
ing Agreement” of September 20,
1988, also are authorized; however,
certain restrictions and reporting
requirements apply.

List Of Sanctioned 
Governments And Individuals
Whenever there is an update to its
regulations, an addition or removal
of a specifically designated national,
or any other pertinent announcement,
OFAC makes the information avail-
able electronically on the U.S. Coun-
cil on International Banking’s
INTERCOM Bulletin Board in New
York and the International Banking
Operations Association’s Bulletin
Board in Miami. The information
also is immediately uploaded onto
Treasury’s Electronic Library (TEL)
on the FedWorld Bulletin Board net-
work. In addition, the information is
available through several other gov-
ernment services provided free of
charge to the general public.

NASD members are urged to review
their procedures to ensure compli-
ance with OFAC regulations. 

The NASD urges its members to
review the attached list of 57 blocked
persons and 21 blocked entities des-
ignated by the President of the Unit-
ed States for their significant role in
international narcotics trafficking
centered in Columbia, or have been
determined by the Secretary of the
Treasury, in consultation with the
Attorney General and the Secretary
of State, to have materially assisted
in or provided financial or technolog-

ical support for, or goods or services
in support of, the narcotics trafficking
activities of other blocked persons on
the list, or to be owned or controlled
by, or to act for or on behalf of, other
blocked persons on the list. The list
also contains revised information
concerning 58 individuals and one
entity. In addition, one individual
specially designated narcotics traf-
ficker and three individuals previous-
ly designated as acting for or on
behalf of Iraq are being removed
from the list.

Questions concerning this Notice
may be directed to OFAC at 
(202) 622-2490. For additional infor-
mation, refer to Notices to Members
96-23 and 95-97.

Endnotes
1 Blocking, which also may be called freez-
ing, is a form of controlling assets under U.S.
jurisdiction. While title to blocked property
remains with the designated country or
national, the exercise of the powers and privi-
leges normally associated with ownership is
prohibited without authorization from OFAC.
Blocking immediately imposes an across-the-
board prohibition against transfers or transac-
tions of any kind with respect to the property.

© National Association of Securities Dealers, Inc.
(NASD), February 1997. All rights reserved.

28

■ INTRODUCTION – On October 21, 1995, President
Clinton signed Executive Order 12978 entitled “Blocking
Assets and Prohibiting Transactions with Significant
Narcotics Traffickers” (the “Order”).
The Order blocks all property subject to U.S. jurisdiction
in which there is any interest of four principal figures in
the Cali drug cartel who are listed in the annex to the
Order. Those four individuals are named as “Principal
Individuals” below. In addition, the Order blocks the
property and interests in property of foreign persons
determined by the Secretary of the Treasury, in
consultation with the Attorney General and the
Secretary of State, (a) to play a significant role in
international narcotics trafficking centered in Colombia,

or (b) to materially assist in or provide financial or
technological support for, or goods or services in
support of, persons designated in or pursuant to the
Order. In addition, the Order blocks all property and
interests in property subject to U.S. jurisdiction of
persons determined by the secretary of the treasury, in
consultation with the Attorney General and the
Secretary of State, to be owned or controlled by, or to
act for or on behalf of, persons designated in or
pursuant of the Order (collectively “Specially
Designated Narcotics Traffickers” or “SDNTs”). Listed
below are additional foreign entities and individuals
designated by the Office of Foreign Assets Control as
SDNTs pursuant to the Order.
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The Order further prohibits any
transaction or dealing by a United
States person or within the United
States in property or interests in
property of SDNTs, and any
transaction that evades or avoids,
has the purpose of evading or
avoiding, or attempts to violate, the
prohibitions contained in the Order.
This obviously impacts trade
transactions (involving, for example,
letters of credit) as well as accounts
and other assets.

Designations of persons blocked
pursuant to the Order are effective
upon the date of determination by
the Director of the Office of Foreign
Assets Control, acting under
authority delegated by the
Secretary of the Treasury. Public
notice of blocking is effective upon
the date of filing with the Federal
Register, or upon prior actual
notice.

Corporate criminal penalties for
violations of the International
Emergency Economic Powers Act
range up to $500,000; individual
penalties range up to $250,000 and
10 years in jail. Civil penalties of up
to $11,000 may also be imposed
administratively. 

29



NASD Notice to Members 97-5 February 1997

NASD 
NOTICE TO
MEMBERS
97-5

Annual Check List of
NASD Notices to
Members

Suggested Routing
Senior Management

Advertising

Corporate Finance

Government Securities

Institutional

Internal Audit

Legal & Compliance

Municipal

Mutual Fund

Operations

Options

Registration

Research

Syndicate

Systems

Trading

Training

37

The NASD published the following Notices to Members during 1996. Dupli-
cate copies are available at $25 per monthly or special issue. A 2-volume
bound-set, indexed reprint of the entire year’s Notices, is also available at
$100. Requests, accompanied by a self-addressed mailing label and a check
payable to the National Association of Securities Dealers, Inc., or credit card
information, should be sent to NASD MediaSourceSM, P.O. Box 9403,
Gaithersburg, MD 20898-9403. Credit card telephone orders can be made by
calling (301) 590-6578, Monday to Friday, 9 a.m. to 5 p.m., Eastern Time.

Notice Date Topic Page

96-1 1/96 Mail Vote—NASD Solicits Member Vote On Amend-
ments To The NASD By-Laws To Require Members To
File Required Documents Electronically; Last Voting 
Date: February 16, 1996  . . . . . . . . . . . . . . . . . . . . . . . . . .3

96-2 1/96 SEC Approves Amendments To Article II, Section 4 Of
The NASD By-Laws To Include Statutory Disqualification
Provisions Adopted By Congress  . . . . . . . . . . . . . . . . . . . .7

96-3 1/96 NASD Files With The SEC Proposed Rule Governing
Members Operating On Bank Premises  . . . . . . . . . . . . . .11

96-4 1/96 1995-96 Renewal Rosters And Final Adjusted 
Invoices  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .17

96-5 1/96 CRD Redesign Requires Actions By Members  . . . . . . . .19

96-6 1/96 Nasdaq National Market Additions, Changes, And 
Deletions As Of December 20, 1995  . . . . . . . . . . . . . . . .21

96-7 1/96 Fixed Income Pricing System Additions, Changes, And
Deletions As Of December 28, 1995  . . . . . . . . . . . . . . . .25

96-8 2/96 SEC Approves Amendments To Section 59 Of The Uni-
form Practice Code Clarifying Delivery Deadlines That
May Be Specified In Buy-In Notices  . . . . . . . . . . . . . . . .39

96-9 2/96 SEC Approves NASD Proposal Relating To Third-Market
Trading In IPOs Of Exchange-Listed Securities  . . . . . . .41

96-10 2/96 Expanded Limit-Order Protection Rule Gets Further 
Clarification By NASD  . . . . . . . . . . . . . . . . . . . . . . . . . . .43

96-11 2/96 Presidents’ Day: Trade Date-Settlement Date 
Schedule . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .45

96-12 2/96 Nasdaq National Market Additions, Changes, And 
Deletions As Of January 19, 1996  . . . . . . . . . . . . . . . . . .47

96-13 2/96 Fixed Income Pricing System Additions, Changes, And
Deletions As Of January 30, 1996  . . . . . . . . . . . . . . . . . .51



NASD Notice to Members 97-5 February 1997

Notice Date Topic Page

96-14 3/96 SEC Approves Amendments To 
Sections 1(a)(v) And 73 Of NASD
Uniform Practice Code Relating To 
The Use Of Standardized Limited
Partnership Transfer Forms  . . . . . . .67

96-15 3/96 SEC Approves NASD Proposals To
Add Two New Options Position-Limit
Tiers And Extend And Expand The
NASD’s Equity Option Position-Limit
Hedge Exemption Pilot Program . . .77

96-16 3/96 NASD Adds Remote Sites To 
Deliver Training And Exams . . . . . .81

96-17 3/96 SOES Tier Levels Set To Change
April 1, 1996 . . . . . . . . . . . . . . . . . . .83

96-18 3/96 Compliance Desk Will Help Members
Report Free-Riding And Withholding
Information To NASD; Workshops
Scheduled For Late April, Early 
May . . . . . . . . . . . . . . . . . . . . . . . . . .97

96-19 3/96 Annual Check List of NASD 
Notices to Members  . . . . . . . . . . . .109

96-20 3/96 Good Friday: Trade Date-Settlement
Date Schedule . . . . . . . . . . . . . . . . .115

96-21 3/96 Nasdaq National Market Additions,
Changes, And Deletions As Of 
February 22, 1996  . . . . . . . . . . . . .117

96-22 3/96 Fixed Income Pricing System Addi-
tions, Changes, And Deletions As 
Of February 28, 1996 . . . . . . . . . . .121

96-23 3/15/96 Treasury Issues Updated List Of 
Specially Designated Nationals And
Blocked Persons  . . . . . . . . . . . . . . .133

96-24 4/96 SEC Approves Rule Mandating 
TIF Immobilization; Effective Date:
July 1, 1996  . . . . . . . . . . . . . . . . . .143

96-25 4/96 SEC Approves NASD Manual
Revisions; Publication Scheduled 
For May  . . . . . . . . . . . . . . . . . . . . .151

Notice Date Topic Page

96-26 4/96 SEC Approves Schedule C Changes
Regarding Use Of The Modified Series
7 To Qualify Canadian Registrants;
Effective Date: April 15, 1996 . . . .201

96-27 4/96 Significant Disciplinary Actions
Prompt Reentry Into The Regulatory
Element Of The Continuing 
Education Program . . . . . . . . . . . . .203

96-28 4/96 NASD Revises Sanction 
Guidelines . . . . . . . . . . . . . . . . . . . .207

96-29 4/96 Memorial Day: Trade Date-
Settlement Date Schedule  . . . . . . .209

96-30 4/96 Nasdaq National Market Additions,
Changes, And Deletions As Of 
March 22, 1996 . . . . . . . . . . . . . . . .211

96-31 4/96 Fixed Income Pricing System Addi-
tions, Changes, And Deletions As 
Of March 29, 1996  . . . . . . . . . . . . .215

96-32 5/10/96 Members Reminded To Use Best 
Practices When Dealing In 
Speculative Securities  . . . . . . . . . .233

96-33 5/96 NASD Clarifies Rules Governing
RR/IAs  . . . . . . . . . . . . . . . . . . . . . .237

96-34 5/96 Fixed Income Pricing System Addi-
tions, Changes, And Deletions As 
Of April 30, 1996  . . . . . . . . . . . . . .243

96-35 5/22/96 Mail Vote—NASD Solicits Member
Vote On Amendments To The 
NASD By-Laws To Make By-Laws
Consistent With The “Plan of Alloca-
tion And Delegation Of Functions 
By NASD To Subsidiaries”; Last 
Voting Date: June 22, 1996  . . . . .263

96-36 6/96 SEC Approves Amendment To 
The Primary Market-Maker 
Standards  . . . . . . . . . . . . . . . . . . . .317

96-37 6/96 Fed Approves Amendments To 
Regulation T . . . . . . . . . . . . . . . . . .319

38



NASD Notice to Members 97-5 February 1997

Notice Date Topic Page

96-38 6/96 Treasury Issues Letter Clarifying
Recordkeeping Requirements For 
Forward Settling Repurchase 
Agreement Transactions  . . . . . . . .335

96-39 6/96 Request For Comments On 
Proposed Changes To Regulations 
G, T, and U  . . . . . . . . . . . . . . . . . . .343

96-40 6/96 SOES Tier Levels Set To Change 
July 1, 1996  . . . . . . . . . . . . . . . . . .353

96-41 6/96 Independence Day: Trade Date-
Settlement Date Schedule  . . . . . . .363

96-42 6/96 Fixed Income Pricing System Addi-
tions, Changes, And Deletions As 
Of May 30, 1996  . . . . . . . . . . . . . .365

96-43 7/96 SEC Approves NASD By-Laws
Amendments Regarding Gross 
Revenue  . . . . . . . . . . . . . . . . . . . . .381

96-44 7/96 NASD Interprets NASD Rule 2110
And Files Telemarketing Rule
Changes With SEC . . . . . . . . . . . . .383

96-45 7/96 NASD Appoints Ombudsman . . . .387

96-46 7/96 CRD Disclosure Conversion  . . . . .389

96-47 7/96 NASD Regulation, Inc., Expanding
Computerized Delivery Sites . . . . .393

96-48 7/96 New London Training Center; 
Registered Representatives In Eng-
land, Scotland, And Wales Must 
Comply With Continuing Education
Requirements  . . . . . . . . . . . . . . . . .395

96-49 7/96 Members Reminded To Report
Address, Contact Changes To 
NASD  . . . . . . . . . . . . . . . . . . . . . . .397

96-50 7/96 Supervisory And Other Obligations
Related To Use Of Electronic 
Media  . . . . . . . . . . . . . . . . . . . . . . .399

96-51 7/96 Fixed Income Pricing System Addi-
tions, Changes, And Deletions As 
Of June 28, 1996  . . . . . . . . . . . . . .401

Notice Date Topic Page

96-52 8/96 NASD Solicits Member Comments
On Proposed Rules Relating To The
Sale Of Variable Life Insurance 
Contracts And Variable Annuity 
Contracts . . . . . . . . . . . . . . . . . . . . .425

96-53 8/96 Approval Of Amendments To The
Definitions Of Bona Fide Independent
Market And Bona Fide Independent
Market Maker . . . . . . . . . . . . . . . . .439

96-54 8/96 NASD Regulation Reminds Members
Of Reporting Obligations Of 
MSRB Rules G-37 And G-38, And
Announces Sanction Guidelines 
For Failure To Report Form 
G-37/G-38  . . . . . . . . . . . . . . . . . . .443

96-55 8/96 NASD Regulation Offers Software 
To Help Members Comply With 
Continuing Education 
Requirements  . . . . . . . . . . . . . . . . .447

96-56 8/96 Labor Day: Trade Date-Settlement
Date Schedule . . . . . . . . . . . . . . . . .451

96-57 8/96 Fixed Income Pricing System Addi-
tions, Changes, And Deletions As 
Of July 30, 1996 . . . . . . . . . . . . . . .453

96-58 9/96 Approval Of Amendments That
Require Members To Provide Informa-
tion To Other Regulators For 
Regulatory Purposes  . . . . . . . . . . .465

96-59 9/96 NASD Solicits Member Comment On
Proposed Rule Governing Tape
Recording Of Telephone Conversa-
tions; Comment Period Expires
October 31, 1996 . . . . . . . . . . . . . .469

96-60 9/96 Clarification Of Members’ Suitability
Responsibilities Under NASD 
Rules With Special Emphasis On
Member Activities In Speculative 
And Low-Priced Securities  . . . . . .473

96-61 9/96 NASD Regulation Computerized
Delivery Site Transition 
Continues  . . . . . . . . . . . . . . . . . . . .475

39



NASD Notice to Members 97-5 February 1997

Notice Date Topic Page

96-62 9/96 SOES Tier Levels Set To Change
October 1, 1996  . . . . . . . . . . . . . . .477

96-63 9/96 Columbus Day: Trade Date-
Settlement Date Schedule  . . . . . . .485

96-64 9/96 Fixed Income Pricing System Addi-
tions, Changes, And Deletions As 
Of August 28, 1996  . . . . . . . . . . . .487

96-65 10/96 New SEC Rules On Order Handling
And Execution Of Customer 
Orders  . . . . . . . . . . . . . . . . . . . . . . .505

96-66 10/96 SEC Expands Scope Of Conduct
Rules And Other NASD Rules To
Government Securities; Approves
New Suitability Interpretation  . . . .551

96-67 10/96 Bank Secrecy Act Recordkeeping Rule
For Funds Transfers And Transmittals
Of Funds  . . . . . . . . . . . . . . . . . . . . .567

96-68 10/96 NASD Solicits Member Comment 
On Proposed Rules Relating To
Prospectus Disclosure Of Cash And
Non-Cash Compensation For The 
Sale Of Investment Company 
Securities  . . . . . . . . . . . . . . . . . . . .573

96-69 10/96 Industry/Regulatory Council On 
Continuing Education Issues Update
On The Status Of The Securities
Industry Continuing Education 
Program  . . . . . . . . . . . . . . . . . . . . .579

96-70 10/96 NASD Reminds Members Of 
Prohibition Against Commercial Use
Of Information Filed Under The 
Federal Election Campaign Act . . .611

96-71 10/96 Broker/Dealer And Agent 
Renewals For 1997 . . . . . . . . . . . . .613

96-72 10/96 NASD Regulation Computerized
Delivery Site Transition To Sylvan
Continues  . . . . . . . . . . . . . . . . . . . .617

Notice Date Topic Page

96-73 10/96 Members Reminded To Report 
Executive Representative And 
Address Changes  . . . . . . . . . . . . . .619

96-74 10/96 Veterans’ Day And Thanksgiving 
Day: Trade Date-Settlement Date
Schedule  . . . . . . . . . . . . . . . . . . . . .621

96-75 10/96 Fixed Income Pricing System Addi-
tions, Changes, And Deletions As 
Of October 3, 1996 . . . . . . . . . . . . .623

96-76 11/96 SEC Approves Amendment To 
IM-8310-2 Regarding The Availability
Of Disciplinary Complaints And 
Disciplinary Decisions Upon 
Request  . . . . . . . . . . . . . . . . . . . . . .641

96-77 11/96 CRD Will Provide Firms With Adviso-
ry Messages When Significant Disci-
plinary Actions Require Reentry 
Of Individuals Into The Regulatory
Element Of The Continuing 
Education Program . . . . . . . . . . . . .645

96-78 11/96 Christmas Day And New Year’s 
Day: Trade Date-Settlement Date
Schedule  . . . . . . . . . . . . . . . . . . . . .649

96-79 11/96 Fixed Income Pricing System Addi-
tions, Changes, And Deletions As 
Of October 28, 1996 . . . . . . . . . . . .651

96-80 11/27/96 SEC Requests Comments On 
Proposed Amendments To SEC 
Rules 17a-3 And 17a-4  . . . . . . . . .661

96-81 12/3/96 SEC Transaction Fees Begin January
1, 1997, On Nasdaq And Other 
Prompt Last Sale Reported Non-
Debt Transactions . . . . . . . . . . . . . .677

96-82 12/96 NASD Regulation Solicits Comment
On Proposed Rules Governing 
Supervision, Review, And Record
Retention Of Correspondence; 
Comment Period Expires 
January 30, 1997  . . . . . . . . . . . . .681
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Notice Date Topic Page

96-83 12/96 NASD Regulation Solicits Comment
On Proposed Rule Relating To 
Prohibition On Members Receiving
Any Payment To Publish A 
Quotation, Make A Market In An
Issuer’s Securities, Or Submit An
Application In Connection 
Therewith; Comment Period 
Expires February 3, 1997  . . . . . .687

96-84 12/96 NASD Regulation Solicits Comment
On The Use Of Bond Mutual Fund
Risk Ratings In Supplemental Sales
Literature; Comment Period Expires
February 24, 1997  . . . . . . . . . . . .693

96-85 12/96 Customer Complaint Reporting 
Rule Update  . . . . . . . . . . . . . . . . . .701

96-86 12/96 NASD Regulation Reminds Members
And Associated Persons That 
Sales Of Variable Contracts Are 
Subject To NASD Suitability 
Requirements  . . . . . . . . . . . . . . . . .705

Notice Date Topic Page

96-87 12/96 NASD Regulation PROCTOR 
Transition To Sylvan Continues  . .707

96-88 12/96 SOES Tier Levels Set To Change 
January 2, 1997  . . . . . . . . . . . . . . .709

96-89 12/96 NASD 1997 Holiday Schedule  . . .719

96-90 12/96 Trade Date-Settlement Date 
Schedule For 1997  . . . . . . . . . . . . .721

96-91 12/96 Fixed Income Pricing System Addi-
tions, Changes, And Deletions As 
Of November 29, 1996  . . . . . . . . .727

© National Association of Securities Dealers, Inc. (NASD), February 1997.
All rights reserved.
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Good Friday: Trade Date-Settlement Date Schedule
The Nasdaq Stock Market and the securities exchanges will be closed on
Good Friday, March 28, 1997. “Regular way” transactions made on the busi-
ness days noted below will be subject to the following schedule:

Trade Date Settlement Date Reg. T Date*

March 24 March 27 April 1

25 31 2

26 April 1 3

27 2 4

28 Markets Closed —

31 3 7

*Pursuant to Sections 220.8(b)(1) and (4) of Regulation T of the Federal Reserve Board, a 
broker/dealer must promptly cancel or otherwise liquidate a customer purchase transaction in a
cash account if full payment is not received within five business days of the date of purchase or,
pursuant to Section 220.8(d)(1), make application to extend the time period specified. The date
by which members must take such action is shown in the column titled “Reg. T Date.”

© National Association of Securities Dealers, Inc. (NASD), February 1997. All rights reserved.
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As of January 24, 1997, the following bonds were added to the Fixed Income
Pricing System (FIPS). 

Symbol Name Coupon Maturity

SMB.GA Smith Barney Hldgs Inc New 6.625 6/1/00
PHN.GA Phonetel Technologies Inc 12.000 12/15/06
AMWA.GA America West Airlines 10.750 9/1/05
GOR.GA Corning Clinical Labs Inc 10.750 12/15/06
IN.GA Integon Corp Del 8.000 8/15/99
IN.GB Integon Corp Del 9.500 10/15/01

As of January 24, 1997, the following bonds were deleted from FIPS. 

Symbol Name Coupon Maturity

VOUT.GA Universal Outdoor Inc 11.000 11/15/03
TEXN.GF Texas New Mexico Power Co 11.250 1/15/97
WOWA.GA Work Wear Inc 13.000 1/1/97
TOK.GB Tokheim Corp 11.500 8/1/06
ICH.GA ICH Corp 11.250 12/1/96
USG.GA USG Corp 8.000 12/15/96

All bonds listed above are subject to trade-reporting requirements. Questions
pertaining to FIPSSM trade-reporting rules should be directed to James C.
Dolan, NASD® Market Regulation, at (301) 590-6460. 

Any questions regarding the FIPS master file should be directed to Cheryl
Glowacki, Nasdaq® Market Operations, at (203) 385-6310.

© National Association of Securities Dealers, Inc. (NASD), February 1997. All rights reserved.
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DISCIPLINARY
ACTIONS

Disciplinary Actions
Reported For February

NASD Regulation, Inc. (NASD Reg-
ulation) has taken disciplinary
actions against the following firms
and individuals for violations of
NASD® Rules; securities laws, rules,
and regulations; and the rules of the
Municipal Securities Rulemaking
Board. Unless otherwise indicated,
suspensions will begin with the
opening of business on Tuesday,
February 18, 1997. The information
relating to matters contained in this
Notice is current as of January 24,
1997. Information received subse-
quent to January 24 is not reflected in
this edition.

Firms Fined, Individuals
Sanctioned
Excel Financial, Inc. (Salt Lake
City, Utah), Gary R. Beynon (Reg-
istered Principal, Salt Lake City,
Utah) and Robert Lamont Sperry
(Registered Principal, Salt Lake
City, Utah) were fined $25,000,
jointly and severally. In addition,
Beynon and Sperry were suspended
from association with any NASD
member in any principal capacity 
for one month. The sanctions were
based on findings that the firm, act-
ing through Beynon and Sperry,
failed to return investor funds when
the terms of the contingency were
not satisfied. The firm, acting
through Beynon and Sperry, also
made non-bona fide sales of securi-
ties in an offering in that a percentage
of the offering was acquired for
resale by a corporation that was affil-
iated with the issuer and counted
such sales towards the satisfaction of
the minimum sales contingency.

This matter has been appealed to the
SEC.

Sentra Securities Corporation (San
Diego, California), Joseph J.
Hoenigman (Registered Principal,
Lacosta, California) and Vaughn L.
Woods (Registered Principal, San
Diego, California) submitted a Let-

ter of Acceptance, Waiver and Con-
sent pursuant to which the firm was
fined $13,500. Hoenigman and
Woods were each fined $5,000 and
suspended from association with any
NASD member in any principal
capacity for one week. Without
admitting or denying the allegations,
the respondents consented to the
described sanctions and to the entry
of findings that the firm recommend-
ed and engaged in certain purchase
and sale transactions in the account
of a public customer without having
reasonable grounds for believing that
such recommendations were suitable
for the customer on the basis of the
customer’s financial situation, invest-
ment objectives, and needs. The find-
ings also stated that the firm, acting
through Hoenigman and Woods,
failed to exercise reasonable and
proper supervision over an individual
and failed to establish, maintain, and
enforce proper supervisory proce-
dures governing the review of
options and equity transactions and
the review of municipal securities
transactions. 

Firms And Individuals Fined
R. M. Duncan Securities, Inc. (Lit-
tle Rock, Arkansas) and Randall
M. Duncan (Registered Principal,
Little Rock, Arkansas) submitted a
Letter of Acceptance, Waiver and
Consent pursuant to which they were
fined $10,000, jointly and severally.
Without admitting or denying the
allegations, the respondents consent-
ed to the described sanctions and to
the entry of findings that the firm,
acting through Duncan, allowed a
registered representative to recom-
mend and engage in a purchase trans-
action of a limited partnership in the
account of public customers without
having reasonable grounds for
believing that such recommendation
and resultant transactions were suit-
able for the customers on the basis of
their financial situation, investment
objectives, and needs. The findings
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also stated that the firm, acting
through Duncan, failed to exercise
reasonable and proper supervision
over a registered representative in
that they approved the aforemen-
tioned transaction before ascertaining
that the investment was suitable for
the customers.

State First Financial, Inc. (Lans-
ing, Michigan), Jerry G. Sutton
(Registered Principal, East Lans-
ing, Michigan), and Karen S.
Smelker (Registered Representa-
tive, Lansing, Michigan) submitted
a Letter of Acceptance, Waiver and
Consent pursuant to which the firm
and Sutton were fined $13,500, joint-
ly and severally and Smelker was
fined $16,000. Without admitting or
denying the allegations, the respon-
dents consented to the described
sanctions and to the entry of findings
that the firm, acting through Sutton,
permitted Smelker to engage in the
investment banking or securities
business and function as a represen-
tative when she was barred and sub-
ject to disqualification.

Firms Fined
Knight Securities, L.P. (Jersey
City, New Jersey) submitted a Letter
of Acceptance, Waiver and Consent
pursuant to which the firm was fined
$50,000 and required to pay
$166,230 in restitution to customers.
Without admitting or denying the
allegations, the firm consented to the
described sanctions and to the entry
of findings that it executed day limit
orders after such orders had expired.
Furthermore, the NASD determined
that the firm failed to establish, main-
tain, and enforce supervisory proce-
dures that would detect and deter the
above conduct.

Merrill Lynch, Pierce, Fenner &
Smith Incorporated (New York,
New York) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which the firm was fined

$20,000. Without admitting or deny-
ing the allegations, the firm consent-
ed to the described sanction and to
the entry of findings that it allowed
officers to act in the capacity of a
general securities principal and/or
representative without appropriate
registration. The findings also stated
that the firm failed to establish, main-
tain, and enforce written supervisory
procedures and failed to supervise
adequately the registration status of
individuals acting in the capacity of a
general securities principal. 

Individuals Barred Or Suspended
Jack A. Alexander (Registered
Principal, Poway, California) sub-
mitted an Offer of Settlement pur-
suant to which he was suspended
from association with any NASD
member in any capacity for five
days. Without admitting or denying
the allegations, Alexander consented
to the described sanctions and to the
entry of findings that he purchased
shares of a new issue that traded at a
premium in the immediate aftermar-
ket, in contravention of the NASD
Board of Governors Free-Riding and
Withholding Interpretation.

J. Richard Allison (Registered
Representative, Palm Beach, Flori-
da) submitted an Offer of Settlement
pursuant to which he was fined $2,500
and suspended from association with
any NASD member in any capacity
for 30 days. Without admitting or
denying the allegations, Allison con-
sented to the described sanctions and
to the entry of findings that he signed
two customers’ names to annuity
change request forms that changed the
broker/dealer and representative of
record for the customers and submit-
ted the forms without the knowledge
or consent of the customers.

Anthony Joseph Amaradio (Regis-
tered Representative, Laguna
Hills, California) submitted an Offer
of Settlement pursuant to which he

was fined $75,000, suspended from
association with any NASD member
in any capacity for 90 days, required
to pay $13,805.43 in restitution to
customers, and must requalify by
exam. Without admitting or denying
the allegations, Amaradio consented
to the described sanctions and to the
entry of findings that he recommend-
ed to public customers the purchase
of insurance products without having
reasonable grounds for believing that
such recommendations were suitable
for the customers based upon their
investment objectives, financial situ-
ations, and needs.

Amaradio’s suspension began 
February 1, 1997.

Mathew William Baker (Regis-
tered Representative, Des Moines,
Washington) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$49,000 and barred from association
with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Mathew consent-
ed to the described sanctions and to
the entry of findings that he partici-
pated in private securities transac-
tions while failing to provide prior
written notice of such activities to his
member firm.

Donald G. Brown (Registered Rep-
resentative, Naples, Florida) was
fined $35,000 and barred from asso-
ciation with any NASD member in
any capacity. The sanctions were
based on findings that Brown sold a
$5,000 municipal bond to a public
customer outside the scope of his
employment with his member firm
without giving prior written notice to
or receiving prior written permission
from his member firm to engage in
the transaction. Moreover, Brown
failed to return the customer’s funds
in a timely manner after he was
unable to obtain delivery of the
bonds. 
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Jeffrey T. Burrows (Registered
Representative, Cave Creek, Ari-
zona) was barred from association
with any NASD member in any
capacity. The sanction was based 
on findings that Burrows misappro-
priated $155,000 from public cus-
tomers by inducing them to send him
funds purportedly for investment and
then converting such funds to his
own use and benefit. Burrows also
failed to respond to NASD requests
for information. 

Kevin T. Cabell (Registered Princi-
pal, Peachtree, Georgia) was fined
$20,000 and barred from association
with any NASD member in any
capacity. The sanctions were based
on findings that Cabell failed to pro-
vide information and testimony
requested by the NASD in connec-
tion with an ongoing investigation.

Richard T. Clark, Jr. (Registered
Representative, Tulsa, Oklahoma)
submitted an Offer of Settlement pur-
suant to which he was barred from
association with any NASD member
in any capacity. Without admitting or
denying the allegations, Clark con-
sented to the described sanctions and
to the entry of findings that he failed
and neglected to notify his member
firms in writing of his personal secu-
rities accounts that he opened at other
member firms. The findings also stat-
ed that Clark failed to provide written
notification to the other member
firms of his employment with his
member firms.

Micah C. Douglas (Registered
Representative, Kingwood, Texas)
was fined $7,500 and suspended
from association with any NASD
member in any capacity for 45 days.
The Securities and Exchange Com-
mission (SEC) affirmed the sanctions
following appeal of a September
1995 National Business Conduct
Committee (NBCC) decision. The
sanctions were based on findings that
Douglas failed to give his member

firm prior written notice of outside
business activities that consisted of
securities transactions conducted in
the name of a company with his
name. Douglas also made misrepre-
sentations to a public customer about
himself and his company. Specifical-
ly, Douglas falsely represented that
his company was registered with the
SEC as a broker/dealer, was a full-
service broker/dealer, had Securities
Investor Protection Corporation cov-
erage, and had never been the subject
of any complaint or investigation by
a self-regulatory organization. Dou-
glas also falsely represented that all
of the transactions effected by the
firm were guaranteed by his member
firm. In addition, Douglas made mis-
representations in connection with
the sale of inverse floater notes in
that he failed to disclose that the
notes’ yield would fluctuate inversely
to prevailing interest rates. 

Alan Bruce Dustal (Registered
Representative, South River, New
Jersey) was fined $100,000, barred
from association with any NASD
member in any capacity, and required
to pay restitution. The sanctions were
based on findings that Dustal misap-
propriated customer funds totaling
over $600,000 for his own use and
benefit. Dustal also failed to respond
to NASD requests for information.

Paul D. Evanko (Registered Princi-
pal, Glen Gardner, New Jersey)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $150,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Evanko consented to the
described sanctions and to the entry
of findings that he gave or dictated
scripts about recommended stocks to
registered representatives for use in
their sales presentations to customers
that contained price predictions,
material omissions, and material mis-
representations.

Timothy W. Fowler (Registered
Representative, Metairie,
Louisiana) was fined $30,000 and
barred from association with any
NASD member in any capacity. The
sanctions were based on findings that
Fowler made improper use of cus-
tomer funds by forging a public cus-
tomer’s name to five documents
without the customer’s knowledge or
consent. 

Richard K. Frazier (Registered
Representative, Tampa, Florida)
was fined $20,000 and barred from
association with any NASD member
in any capacity. The sanctions were
based on findings that Frazier failed
to respond to an NASD request for
information about his termination
from a member firm.

Michael R. French (Registered
Representative, Scottsdale, Ari-
zona) was fined $1,000, suspended
from association with any NASD
member in any capacity for three
months, and required to requalify 
by exam. The sanctions were based
on findings that French failed to 
disclose a criminal conviction on his
Form U-4.

James W. Gaskins, Jr. (Registered
Representative, Wilmington,
Delaware) was fined $60,000 and
barred from association with any
NASD member in any capacity. The
sanctions were based on findings that
Gaskins received a $7,462.10
redemption check from the account
of a public customer, negotiated the
check, and failed to remit the funds
for their intended purpose. Gaskins
also failed to respond to NASD
requests for information.

Robert J. Gilbert (Registered Prin-
cipal, New York, New York) sub-
mitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $40,000 and
barred from association with any
NASD member in any capacity.
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Without admitting or denying the
allegations, Gilbert consented to the
described sanctions and to the entry
of findings that he purchased and
sold securities for the accounts of
public customers without the cus-
tomers’ knowledge or consent and in
the absence of written or oral autho-
rization to exercise discretion in said
accounts. The findings also stated
that Gilbert failed to respond to
NASD requests to appear for an on-
the-record interview.

James A. Goetz (Registered Repre-
sentative, Dickinson, North Dakota)
was fined $2,500 and barred from
association with any NASD member
in any capacity. The NBCC imposed
the sanctions following appeal of a
Kansas City District Business Con-
duct Committee (DBCC) decision.
The sanctions were based on findings
that Goetz submitted applications to
his member firm’s matching gifts
program requesting that $1,600 be
donated to a school and thereafter
failed to contribute an equivalent
amount of cash or property. Goetz
knew or should have known that the
funds were used to offset the tuition
of his daughter at the designated
school.

Goetz has appealed this action to the
SEC and the sanctions, other than the
bar, are not in effect pending consid-
eration of the appeal.

Jeffrey L. Greene (Registered
Principal, Greenville, South Car-
olina) submitted an Offer of Settle-
ment pursuant to which he was fined
$50,000 and barred from association
with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Greene consented
to the described sanctions and to the
entry of findings that he received a
$10,000 check from a public cus-
tomer for investment purposes and
instead, converted the proceeds for
his own use and benefit. Further-
more, the NASD determined that, to

conceal his misconduct, Greene gave
the customer a false confirmation
statement showing that the cus-
tomer’s funds had been invested. 

Stephen Gritzan (Registered Rep-
resentative, Washington, DC) was
barred from association with any
NASD member in any capacity. The
sanction was based on findings that
Gritzan recommended and sold secu-
rities to public customers when he
knew of negative material informa-
tion as to the risks of the securities or
was reckless in not knowing and
omitted to disclose the negative
information to the customers. Gritzan
also recommended the purchase and
sale of securities to public customers
without having reasonable grounds
for believing that such recommenda-
tions were suitable for them in light
of the size and frequency of the
transactions, the nature of the securi-
ties, and their financial situation,
needs, and investment objectives.
Furthermore, Gritzan exercised dis-
cretionary power over the accounts
of public customers and used such
authority to effect discretionary secu-
rities transactions in these accounts
without first having such discre-
tionary power reduced to writing and
accepted by his member firms.
Gritzan also executed unauthorized
transactions in customer accounts. 

Robert A. Grunburg (Registered
Principal, Marina Del Rey, Cali-
fornia) was fined $5,000, suspended
from association with any NASD
member as a general securities prin-
cipal for one month, and required to
requalify by exam as a principal. The
SEC affirmed the sanctions following
appeal of a March 1996 NBCC deci-
sion. The sanctions were based on
findings that Grunburg approved two
newspaper advertisements that con-
tained misleading or exaggerated
statements concerning the ranking of
mutual funds. Grunburg also failed to
file the advertisements with the
NASD within 10 days of the first use

of the advertisements as required.
Furthermore, Grunburg entered into a
special sales concession arrangement
(a sales contest) with a member firm
related to the sale of mutual funds on
a oral basis with no written agree-
ment executed and without proper
disclosure of the arrangement in the
prospectuses for each fund. In addi-
tion, Grunburg failed to establish and
maintain adequate written superviso-
ry procedures. 

Felix Gurfink (Registered Repre-
sentative, Brooklyn, New York)
was fined $20,000 and barred from
association with any NASD member
in any capacity. The sanctions were
based on findings that Gurfink failed
to respond to NASD requests for
information. 

James M. Hayes (Registered Rep-
resentative, Suffolk, Virginia) was
fined $200,000 and barred from asso-
ciation with any NASD member in
any capacity. The sanctions were
based on findings that Hayes
received $35,000 in checks from
public customers for investment pur-
poses and instead, deposited the
checks and converted the funds for
his own use. Furthermore, Hayes
prepared and provided to public cus-
tomers statements misrepresenting
that $30,000 had been used to pur-
chase shares in a fund. Hayes also
failed to respond to NASD requests
for information.

Donald E. James (Registered Rep-
resentative, Athens, Georgia) was
fined $20,000 and barred from asso-
ciation with any NASD member in
any capacity. The sanctions were
based on findings that James failed to
respond to NASD requests for infor-
mation about his termination from a
member firm.

Francis M. Kalitsi (Registered
Representative, Washington, DC)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
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which he was fined $7,500 and sus-
pended from association with any
NASD member in any capacity for
10 business days. Without admitting
or denying the allegations, Kalitsi
consented to the described sanctions
and to the entry of findings that he
mistakenly put in an order ticket to
purchase 10,000 shares of stock for a
public customer instead of 1,000
shares. According to the findings,
rather than change the order to 1,000
shares, Kalitsi contacted seven other
clients and recommended that they
purchase the stock. The NASD found
that by this time, the price had
dropped and Kalitsi failed to advise
his customers of this.

Kenneth N. Kleid (Registered Rep-
resentative, Parkland, Florida) was
fined $20,000 and barred from associ-
ation with any NASD member in any
capacity. The sanctions were based on
findings that Kleid failed to respond to
NASD requests for information about
his termination from a member firm. 

Larry Ira Klein (Registered Repre-
sentative, Oakland, California) was
fined $150,000, suspended from
association with any NASD member
in any capacity for six months, and
required to requalify by exam. The
SEC affirmed the sanctions following
appeal of a June 1995 NBCC deci-
sion. The sanctions were based on
findings that Klein, in connection
with the sale of stock, omitted mate-
rial facts and made material misstate-
ments of fact to the customers.
Furthermore, Klein made unsuitable
recommendations to customers
regarding the purchase of stock with-
out having reasonable grounds for
believing that the investment was
suitable for the customers in light of
the customers’ other security hold-
ings, financial situation, and needs. 

Tibor Robert Komoroczy (Regis-
tered Representative, Laguna
Niguel, California) submitted a Let-
ter of Acceptance, Waiver and Con-

sent pursuant to which he was fined
$40,000, barred from association
with any NASD member in any
capacity, and required to pay
$168,000 in restitution to a member
firm. Without admitting or denying
the allegations, Komoroczy consent-
ed to the described sanctions and to
the entry of findings that he executed
transactions in the accounts of public
customers without their prior autho-
rization or consent. The findings also
stated that Komoroczy exercised dis-
cretion in the accounts of public cus-
tomers without obtaining prior
written discretionary authorization
from the customers and without writ-
ten acceptance of such account by his
member firm.

Daniel R. Lehl (Registered Repre-
sentative, Littleton, Colorado) and
Thomas P. Meehan (Registered
Representative, Thornton, Col-
orado). Meehan was fined $45,000
and barred from association with any
NASD member in any capacity and
Lehl was fined $10,000 and suspend-
ed from association with any NASD
member in any capacity for five busi-
ness days. The sanctions were based
on findings that Meehan and Lehl
failed to follow customer instructions
to sell securities from their accounts.
Lehl also made misrepresentations to
a public customer in connection with
the customer’s request that his stock
be sold. Furthermore, Meehan
induced customers to purchase stock
by representing that he would refund
the purchase price if the customers
lost money and engaged in unautho-
rized transactions in customer
accounts. In addition, Meehan failed
to respond to NASD requests for
information and obtained from a
public customer an agreement to set-
tle the customer’s complaint that
contained undertakings by the cus-
tomer not to initiate or pursue any
regulatory complaint.

Oscar J. Leon (Registered Repre-
sentative, Centreville, Virginia)

submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $50,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Leon consented to the
described sanctions and to the entry
of findings that he failed to respond
to NASD requests for information.
The findings also stated that Leon
forged the signature of a public cus-
tomer on 21 checks totaling $19,300
and negotiated and converted $7,600
of the proceeds for his own use and
benefit. 

David J. Leytze (Registered Repre-
sentative, Cincinnati, Ohio) submit-
ted an Offer of Settlement pursuant
to which he was fined $36,156, sus-
pended from association with any
NASD member in any capacity for
five business days, and required to
requalify by exam as a general secu-
rities representative. Without admit-
ting or denying the allegations,
Leytze consented to the described
sanctions and to the entry of findings
that he participated in the solicitation
and sale of preferred stock to public
customers on a private basis and
failed to give prior written notice to
and obtain prior written authorization
from his member firm to engage in
such activities.

Steven Wayne Love (Registered
Representative, Eldorado, Kansas)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $5,000 and sus-
pended from association with any
NASD member in any capacity for
one year. Without admitting or deny-
ing the allegations, Love consented
to the described sanctions and to the
entry of findings that he signed the
names of public customers on forms
requesting loans or other disburse-
ments from the customers’ insurance
policies without their knowledge or
consent.
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Grover C. McCall, III (Registered
Representative, Kingsport, Ten-
nessee) was fined $7,651.84, sus-
pended from association with any
NASD member in any capacity for
five days, and required to requalify by
exam as a general securities represen-
tative. The sanctions were based on
findings that McCall executed unau-
thorized transactions in the account of
a public customer without the knowl-
edge or consent of the customer.
McCall also exercised discretion in a
public customer’s account without
having obtained prior written autho-
rization from the customer and prior
written acceptance of the account as
discretionary by his member firm.

Karl M. Meeks (Registered Repre-
sentative, Lakewood, California)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $7,500 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Meeks consented to the
described sanctions and to the entry
of findings that he caused a $1,510
check to be issued from the bank
account of an affiliate of his former
member firm and converted the funds
for his own use and benefit without
the affiliate’s knowledge or consent.

Guy G. Mockbee (Registered Rep-
resentative, Rochester, New York)
was fined $20,000 and barred from
association with any NASD member
in any capacity. The sanctions were
based on findings that Mockbee
failed to respond to NASD requests
for information. 

Phillip L. Mosley (Registered Rep-
resentative, Atlanta, Georgia) was
fined $20,000 and barred from asso-
ciation with any NASD member in
any capacity. The sanctions were
based on findings that Mosley failed
to respond to NASD requests for
information about his termination
from a member firm.

Raymond P. Nauts (Registered
Representative, Ocean Springs,
Mississippi) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$100,000 and barred from associa-
tion with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Nauts consented
to the described sanctions and to the
entry of findings that he disbursed
five checks totaling $17,863.31 from
the accounts of a deceased public
customer and converted these funds
for his own use and benefit without
the knowledge or consent of the cus-
tomer’s estate. Furthermore, the
NASD found that Nauts forged the
signature of the customer to four of
the checks in order to facilitate the
redemption of these funds. The find-
ings also stated that Nauts failed and
neglected to respond timely to
NASD requests for information and
failed to update his Form U-4 with
his correct address of record. 

Marc A. Nichols (Registered Rep-
resentative, San Bruno, California)
was fined $10,000 and barred from
association with any NASD member
in any capacity. The NBCC affirmed
the sanctions following appeal of a
San Francisco DBCC decision. The
sanctions were based on findings that
Nichols forged the signatures of pub-
lic customers on forms and submitted
them to his member firm. In addition,
Nichols persuaded a customer to sign
a false notarized statement and sub-
mitted it to his member firm.

Robert Eugene Nixon (Registered
Representative, Lincoln, Nebras-
ka) submitted a Letter of Accep-
tance, Waiver and Consent pursuant
to which he was fined $5,000 and
suspended from association with 
any NASD member in any capacity
for five days. Without admitting or
denying the allegations, Nixon con-
sented to the described sanctions 
and to the entry of findings that he
engaged in a pattern of recommend-

ing the sales of customers’ mutual
funds within the same mutual fund
family without recommending that
customers take advantage of a free
exchange privilege. 

Norman L. Patterson (Registered
Representative, Pittsburgh, Penn-
sylvania) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$5,000 and barred from association
with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Patterson con-
sented to the described sanctions and
to the entry of findings that he
received $1,008.47 from public cus-
tomers in payment of insurance pre-
miums and failed to remit the funds
promptly to his member firm.

Ronald A. Perez (Registered Rep-
resentative, East Brunswick, New
Jersey) was fined $30,000 and
barred from association with any
NASD member in any capacity. The
NBCC affirmed the sanctions follow-
ing appeal of a New York DBCC
decision. The sanctions were based
on findings that Perez failed to dis-
close criminal charges on a Form 
U-4 and failed to respond to NASD
requests for information. 

This action has been appealed to the
SEC and the sanctions, other than the
bar, are not in effect pending consid-
eration of the appeal. 

Rodney M. Phillips (Registered
Representative, Morgantown,
West Virginia) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$175,000 and barred from associa-
tion with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Phillips consent-
ed to the described sanctions and to
the entry of findings that he sought
and obtained the issuance of loans by
his member firm against the insur-
ance policies of public customers.
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The NASD also found that Phillips
obtained possession of the loan
checks totaling $36,236 and convert-
ed the funds for his own use and ben-
efit without the knowledge or
consent of the customers. 

Cecil W. Piper (Registered Repre-
sentative, Washington, DC) was
fined $26,750, barred from associa-
tion with any NASD member in any
capacity, and required to pay $25,000
plus interest in restitution to a cus-
tomer. The sanctions were based on
findings that Piper participated in a
private securities transaction while
failing to provide written notice of
such transaction to his member firm.
Piper also recommended the pur-
chase of securities to a public cus-
tomer without having reasonable
grounds for believing such recom-
mendation was suitable for the cus-
tomer in light of the customer’s
financial circumstances, needs, and
objectives.

John Romano (Registered Repre-
sentative, Fort Salonga, New York)
submitted an Offer of Settlement pur-
suant to which he was fined $25,000,
suspended from association with any
NASD member in any capacity for
105 days, required to requalify by
exam in all capacities, and must
refrain from opening a brokerage
account, either for himself or his
spouse, at a firm other than that of his
employer for five years. Without
admitting or denying the allegations,
Romano consented to the described
sanctions and to the entry of findings
that he opened a securities account in
his wife’s name at another member
firm and neither notified his member
firm in writing that he had opened
the account nor advised the other
firm of his association with his mem-
ber firm. The findings also stated that
Romano placed orders for the same
account without giving prior written
notice to his member firm of his
intention to execute these transac-
tions. Furthermore, the NASD found

that Romano, with an intent to
defraud his member firm, knowingly
or recklessly sold securities from his
member firm’s proprietary trading
account at prices substantially below
the prevailing market price, to the
detriment of his member firm.

Mark T. Samples (Registered Rep-
resentative, Orlando, Florida) sub-
mitted an Offer of Settlement
pursuant to which he was fined
$50,000 and barred from association
with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Samples consent-
ed to the described sanctions and to
the entry of findings that he included
false financial information on the
new account form of a public cus-
tomer. The NASD also found that
Samples failed to execute purchase
orders for a public customer and mis-
represented to the customer that the
purchase orders had been made,
when in fact, no such purchase had
been executed. Furthermore, the find-
ings stated that Samples shared
directly or indirectly in the profits
and losses in the account of a public
customer and failed to obtain written
authorization from his member firm
prior to sharing in a customer
account. The findings also stated that
Samples delivered a handwritten let-
ter to a public customer without
obtaining prior written approval of
the correspondence from a principal
of his member firm. 

The NASD also determined that
Samples recommended and engaged
in securities trading in the account of
a public customer without having
reasonable grounds for believing that
these recommendations and resultant
transactions were suitable for the
customer on the basis of the cus-
tomer’s financial situation, invest-
ment objectives, and needs. In
addition, the NASD found that Sam-
ples failed to make reasonable efforts
to obtain accurate information
regarding the financial status, tax sta-

tus, and investment objectives of a
public customer in that the new
account form he completed con-
tained inaccurate financial informa-
tion for the customer.

Elmer G. Schuchmann, Jr. (Regis-
tered Representative, Red Bud,
Illinois) submitted an Offer of Settle-
ment pursuant to which he was fined
$100,000 and barred from associa-
tion with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Schuchmann con-
sented to the described sanctions and
to the entry of findings that he partic-
ipated in private securities transac-
tions without giving written notice to
and receiving written approval from
his member firms to engage in such
activities.

Frederick W. Slaughter (Regis-
tered Representative, Westminster,
Maryland) was fined $20,000 and
barred from association with any
NASD member in any capacity. The
sanctions were based on findings that
Slaughter failed to respond to NASD
requests for information. 

Kevin Todd Smith (Registered
Representative, Dixon, Illinois)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $8,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Smith consented to the
described sanctions and to the entry
of findings that he obtained a $3,000
check from a public customer with
instructions to use the funds to pay a
loan against the customer’s life insur-
ance policy. The NASD found that
Smith failed to follow the customer’s
instructions and used the funds for
some purpose other than for the ben-
efit of the customer. 

Salvatore J. Spena (Registered
Representative, McKee City, New
Jersey) was fined $5,000 and barred
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from association with any NASD
member in any capacity. The NBCC
affirmed the sanctions following
appeal of a Philadelphia DBCC deci-
sion. The sanctions were based on
findings that Spena completed,
signed, and submitted to his member
firm applications for life insurance
policies without the knowledge or
consent of the applicants. Spena also
received from insurance customers
$1,437.88 for automobile insurance
coverage and failed to submit the
funds to the proper entities.

Robert Charles Stamsos (Regis-
tered Principal, Walnut Creek,
California) was fined $62,000, sus-
pended from association with any
NASD member in any capacity for
30 days, and barred from association
with any NASD member in any prin-
cipal capacity. In addition, Stamsos is
required to requalify by exam as a
representative. The sanctions were
based on findings that Stamsos exer-
cised effective control over the
account of a public customer and rec-
ommended to the customer the pur-
chase and sale of securities that were
not suitable for the customer in light
of the size and frequency of the trad-
ing and in light of the facts disclosed
by the customer as to her other secu-
rity holdings, financial situation, and
needs. 

Kevin J. Stelter (Registered Repre-
sentative, Englewood, Colorado)
was fined $5,000, suspended from
association with any NASD member
in any capacity for three months,
required to requalify by exam in any
capacity, and ordered to disgorge
$3,900 in commissions to the NASD.
The sanctions were based on findings
that Stelter provided to a public cus-
tomer a statement concerning recent-
ly purchased products that contained
material misrepresentations about the
products in the form of projected and
guaranteed returns that were inaccu-
rate and misleading.

Richard T. Sullivan, Jr. (Registered
Representative, Staten Island, New
York) submitted an Offer of Settle-
ment pursuant to which he was fined
$5,000, suspended from association
with any NASD member in any prin-
cipal or supervisory capacity for one
year, prohibited from serving as a
director of compliance for a member
firm for two years following his
reemployment by any NASD mem-
ber firm, and required to requalify by
exam in any principal capacity. With-
out admitting or denying the allega-
tions, Sullivan consented to the
described sanctions and to the entry
of findings that he failed to establish,
maintain, and enforce reasonable
supervisory procedures to prevent his
member firm’s retail customers from
being charged fraudulently excessive
markups. 

Matthew Telesca (Registered Rep-
resentative, Allentown, Pennsylva-
nia) was fined $20,000 and barred
from association with any NASD
member in any capacity. The sanc-
tions were based on findings that
Telesca failed to respond to NASD
requests to appear for an on-the-
record interview concerning a cus-
tomer complaint.

Peter Kitti Usamanont (Associated
Person, New York, New York) sub-
mitted an Offer of Settlement pur-
suant to which he was fined $20,000
and barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Usamanont consented to
the described sanctions and to the
entry of findings that he failed to
respond to NASD requests for infor-
mation about his termination from a
member firm. 

Henry Edward Vail (Registered
Representative, Houston, Texas)
was fined $20,000 and barred from
association with any NASD member
in any capacity. The U.S. Court of
Appeals for the Fifth Circuit affirmed

the sanctions following appeal of a
June 1995 SEC decision. The sanc-
tions were based on findings that Vail
made improper use of funds of a
local political club by converting
$11,000 to his own use and benefit. 

Michael Anthony Valenoti (Regis-
tered Representative, Lake Ariel,
Pennsylvania) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$10,000 and suspended from associa-
tion with any NASD member in a
principal capacity for 30 days. With-
out admitting or denying the allega-
tions, Valenoti consented to the
described sanctions and to the entry
of findings that he failed to establish,
maintain, and enforce adequate
supervisory procedures.

Francisco S. Velez (Registered
Representative, San Juan, Puerto
Rico) was fined $25,000 and barred
from association with any NASD
member in any capacity. The sanc-
tions were based on findings that
Velez engaged in business activities
outside the scope of his employment
with his member firm and failed to
disclose to the firm his involvement
in such activities.

Thomas Allyn Williams (Regis-
tered Representative, St. Charles,
Missouri) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was suspended
from association with any NASD
member in any capacity. Without
admitting or denying the allegations,
Williams consented to the described
sanction and to the entry of findings
that he made untrue statements of
material facts or omitted to state mate-
rial facts necessary to make the state-
ment not misleading in light of the
circumstances in which they were
made in connection with the sale of
securities. The findings also stated that
Williams recommended the purchase
of securities to public customers by
means of baseless performance pre-
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dictions and without having a reason-
able basis for the recommendations.

Barry C. Wilson (Registered Prin-
cipal, Bloomfield, New Jersey) was
fined $10,000, suspended from asso-
ciation with any NASD member in
any capacity for six months, and
required to requalify by exam as a
financial and operations principal.
The SEC affirmed the sanctions fol-
lowing appeal of a January 1996
NBCC decision. The sanctions were
based on findings that Wilson failed
to respond completely and timely to
NASD requests for information
regarding an investigation of his
member firm.

Jeffrey A. Wood (Registered Rep-
resentative, Binghamton, New
York) submitted a Letter of Accep-
tance, Waiver and Consent pursuant
to which he was fined $7,000, sus-
pended from association with any
NASD member in any capacity for
30 days, and required to requalify by
exam as an investment company and
variable contracts products represen-
tative. Without admitting or denying
the allegations, Wood consented to
the described sanctions and to the
entry of findings that he participated
in private securities transactions in
which he offered and sold shares of
registered investment companies to
public customers outside the normal
scope and course of his employment
with his member firm.

Deborah A. Woodard (Registered
Representative, Navarre, Florida)
was fined $20,000 and barred from
association with any NASD member
in any capacity. The sanctions were
based on findings that Woodard
failed to respond to an NASD request
for information about her termination
from a member firm. 

Craig James Zavada (Associated
Person, Boynton Beach, Florida)
was fined $20,000 and barred from
association with any NASD member

in any capacity. The sanctions were
based on findings that Zavada failed
to respond to an NASD request for
information about his termination
from a member firm.

Individuals Fined
Walter Y. Hooper (Registered Rep-
resentative, Montgomery, Alaba-
ma) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$25,000. Without admitting or deny-
ing the allegations, Hooper consent-
ed to the described sanction and to
the entry of findings that, in connec-
tion with the offer and sale of inter-
ests in a mutual fund, Hooper made
or caused to be made inaccurate
statements about the fund in sales lit-
erature distributed to public cus-
tomers. The NASD also found that
Hooper failed to obtain prior written
approval of sales literature by a firm
principal and failed to submit the
sales literature to the NASD. Further-
more, the NASD determined that
Hooper failed and neglected to
demonstrate an adequate basis on
which to recommend the sale of such
interests to public customers based
on the customers’ investment objec-
tives, financial situations, and needs.
The findings also stated that Hooper
failed to demonstrate that he dis-
closed adequately the risks of invest-
ment in the funds. 

Anthony J. Toscano (Registered
Representative, Clearwater, Flori-
da) was fined $10,000 and required
to requalify by exam as a general
securities representative. The sanc-
tions were based on findings that
Toscano effected the purchase of
securities in the account of a public
customer without the customer’s
knowledge or authorization.

Timothy L. Voss (Registered Rep-
resentative, Versailles, Kentucky)
submitted an Offer of Settlement pur-
suant to which he was fined $30,000.

Without admitting or denying the
allegations, Voss consented to the
described sanction and to the entry of
findings that he exercised discretion
in the account of a public customer
without having obtained prior written
authorization from the customer 
and prior written acceptance of the
account as discretionary by his mem-
ber firm. The findings also stated that
Voss falsified trade order tickets to
reflect that the trades were discussed
with a public customer prior to execu-
tion, when in fact they were not, and
marked order tickets to reflect that
such trades were unsolicited, when in
fact they were not, thus causing his
member firm’s books and records to
be inaccurate. Furthermore, the
NASD found that Voss executed
options trades in the account of a
public customer prior to approval of
such trades by his member firm.

Firms Suspended
The following firms were suspended
from membership in the NASD for
failure to comply with formal written
requests to submit financial informa-
tion to the NASD. The action was
based on the provisions of NASD
Rule 8210 and Article VII, Section 2
of the NASD By-Laws. The date the
suspension commenced is listed after
each entry. If the firm has complied
with the requests for information, the
listing also includes the date the sus-
pension concluded. 

Billington Ashton Corporation,
Palateine, Illinois (January 3, 1997)

Chase Global Securities, Inc.,
Cleveland, Ohio (January 3, 1997)

Individuals Whose Registrations
Were Revoked For Failure To Pay
Fines, Costs And/Or Provide Proof
Of Restitution In Connection With
Violations
Mary E. Cumberland, Lakeland,
Tennessee
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Charles E. Kautz, Clearwater, 
Florida

Richard S. Lombardi, Barrington,
Illinois

Winfield S. Long, III, Shorewood,
Minnesota

James H. Petrantis, Oceanport,
New Jersey

Charlene Pratt, Arvada, Colorado

Frank R. Rubba, Seabright, New
Jersey

Jeffrey L. Streich, New York, New
York

Richard T. Sullivan, Jr., Staten
Island, New York

Richard W. Wells, Sr., Rockwall,
Texas

Barry C. Wilson, Bloomfield, New
Jersey

Keith Youngswick, New York, New
York

NASD Regulation Announces
Disciplinary Action Against 
Datek Securities
NASD Regulation announced the
following disciplinary action against

Datek Securities, its President, and
two brokers. This action is based on
a settlement agreement between the
parties and NASD Regulation.

Datek Securities Corp. (Brooklyn,
New York) submitted an Offer of
Settlement pursuant to which the
firm was fined $10,000. Without
admitting or denying the allegations,
the firm consented to the described
sanctions and to the entry of findings
that its registered representatives
entered SOES orders for multiple
customers that when aggregated
exceeded the maximum order size
limit.

Sheldon Maschler (Boca Raton,
Florida) submitted an Offer of Set-
tlement pursuant to which he was
fined $675,000 and suspended for
one year from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Mr. Maschler consented
to the described sanctions and to the
entry of findings that he entered
SOES orders for multiple customers
that when aggregated exceeded the
maximum order size limit.

Aaron Elbogen (Brooklyn, New
York) submitted an Offer of Settle-
ment pursuant to which he was fined
$25,000. Without admitting or deny-
ing the allegations, Mr. Elbogen con-
sented to the described sanctions and

to the entry of findings that he failed
to adequately supervise two regis-
tered individuals so as to prevent the
entry of SOES orders for multiple
customers that when aggregated
exceeded the maximum order size
limit.

Jeffrey Citron (Brielle, New 
Jersey) submitted an Offer of Settle-
ment pursuant to which he was fined
$20,000 and suspended for 20 calen-
dar days from association with any
NASD member in any capacity
except as a computer consultant.
Without admitting or denying the
allegations, Mr. Citron consented to
the described sanctions and to the
entry of findings that he failed to ade-
quately supervise a registered indi-
vidual so as to prevent the entry of,
and entered, SOES orders for multi-
ple customers that when aggregated
exceeded the maximum order size
limit.

© National Association of Securities Dealers, Inc.
(NASD), February 1997. All rights reserved.
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FOR YOUR
INFORMATION

SEC Extends Time Period For
Commenting On Proposed
Changes To Rules 17a-3 And 17a-4
On January 17, 1997, the Securities
and Exchange Commission (SEC)
announced that it is extending, until
March 31, 1997, the comment period
for proposed changes to Rules 17a-3
and 17a-4. The proposed amend-
ments clarify, modify, and expand
broker/dealer recordkeeping require-
ments for purchase and sale memo-
randa, customer records, associated
person records, customer complaints,
and certain other documents. In 
addition, the changes would require
broker/dealers to keep certain books
and records in their local offices.

Comments regarding the proposal
should be submitted by March 31,
1997, in triplicate to Jonathan G.
Katz, Secretary, Securities and
Exchange Commission, 450 Fifth
Street, NW, Stop 6-9, Washington,
DC 20549. Comments also may 
be submitted electronically to the 
following e-mail address:

rule-comments@sec.gov. 
All comment letters should refer to
File No. S7-27-96.

Members should refer to Special
Notice to Members 96-80, November
27, 1996, for a detailed discussion of
the proposed changes and a copy of
SEC Release No. 34-37850, which
was published in the October 28,
1996, Federal Register.

Questions concerning the proposal
may be directed to Samuel Luque,
Jr., Compliance Department, NASD
Regulation, Inc., at (202) 728-8472,
or Susan DeMando, Compliance
Department, NASD Regulation, Inc.,
at (202) 728-8411. 

Correction To Disciplinary 
Actions For January Regarding
Hattier, Sanford & Reynoir
The January 1997 Notices to Mem-
bers Disciplinary Actions regarding
the firm Hattier, Sanford & Reynoir
erroneously stated that the proceed-
ings related to a municipal customer.
The proceedings did not relate to a
municipal customer. Further, the
trade tickets that were the subject of
this disciplinary action did not con-
cern the failure to disclose commis-
sions and markups as was stated. The
trade tickets at issue concerned the
misstatement of the firm’s capacity
on the transactions at issue as being
“agent” rather than “principal.”

© National Association of Securities Dealers, Inc.
(NASD), February 1997. All rights reserved.
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NASD 
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SEC Approves Quotation
And Transaction
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Participation Programs
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Executive Summary
On January 7, 1997, in Release 
No. 34-38132, the Securities and
Exchange Commission (SEC)
approved NASD® rules permitting
the quotation of Direct Participation
Programs (DPPs or limited partner-
ships) in the OTC Bulletin Board®

Service (OTCBB) and requiring all
transactions in DPPs to be reported
through the Automated Confirmation
TransactionSM Service (ACT). Quota-
tions will be permitted in the
OTCBB and transactions will be
required to be reported beginning
May 15, 1997. NASD members are
encouraged to review the SEC
release approving the rule changes.
The text of the relevant rule amend-
ments is attached.

Background
Ninety billion dollars worth of DPP
securities have been purchased by
approximately 10 million investors
over the past 15 years. Although
these securities were not originally
intended to be liquid and tradable,
the NASD has found that a fragment-
ed secondary market has nonetheless
developed that, in the aggregate,
transfers ownership of an estimated
$250 to $300 million worth of public
partnership securities annually. The
NASD’s determination to include
DPPs in the OTCBB and to require
the reporting of DPP transactions by
NASD members is in response to
this existing secondary market for
DPP securities. 

At the time of original sale of DPP
securities, liquidation of the partner-
ship was often contemplated to 
occur within five to seven years.
However, as the holding period has
lengthened due to weakness in the
underlying value of many partnership
assets, events such as estate sales by
trustees due to the death of a limited
partner, liquidation of IRAs, divorce,
and unexpected or extraordinary
expenses such as major medical or

post-secondary education, have
forced limited partners to sell part-
nership units.  This partnership sec-
ondary market will continue to exist
as many investors continue to find it
necessary for financial and other rea-
sons to liquidate their investments
prior to termination of the program. 

Given those facts, the NASD
believes that its primary concern
should be ensuring that the partner-
ship secondary market that has
evolved operates efficiently and in a
manner that protects public investors.
The display of pricing information in
the OTCBB will benefit investors by
offering increased transparency and
price discovery through a consolidat-
ed mechanism for assessing current
prices for and interest in partnership
securities, as opposed to the frag-
mented and inefficient methods that
currently exist. It is hoped that the
OTCBB will allow customers to
evaluate the quality of executions
received and allow dealers and other
participants to price partnership secu-
rities more effectively and to facili-
tate compliance with their best
execution responsibilities.  By
increasing transparency, investors
will have a more visible and less
fragmented secondary market.
Investors will also have an improved
ability to assess the overall supply
and demand for a particular DPP
security and to transfer partnership
interests at optimal prices.

The NASD notes that the inclusion
of DPPs in the OTCBB and the
reporting of DPP transactions are an
important part of the NASD’s larger
efforts to improve the DPP secondary
market. For example, since May 15,
1996, NASD members have used
standardized transfer forms devel-
oped by the NASD when facilitating
transactions in DPP securities. The
forms, which include a Transferee,
Transferor, and Distribution Alloca-
tion Form, bring much-needed con-
formity to the DPP transfer process.
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The NASD has also petitioned the
SEC to amend or clarify Rule 10b-17
to make capital and regular DPP dis-
tributions subject to the reporting
provisions of Section 12 of the Secu-
rities Exchange Act of 1934. The
proposed changes to Rule 10b-17
would facilitate the orderly transfer
of DPP securities by greatly reducing
the number of disputes concerning
distribution claims that lead to arbi-
tration and litigation. The SEC is
expected to publish the petition for
public comment soon. 

Tax Implications For DPPs
Displayed In The OTCBB
The NASD is aware of the potential
adverse tax implications for partner-
ships that are deemed “publicly 
traded partnerships” by the Internal
Revenue Service (IRS).  The IRS
defines “publicly traded partnership”
as a partnership that is either (1)
traded on an established securities
market; or (2) readily tradable on a
secondary market or substantial
equivalent thereof. Although the
NASD believes that IRS Notice 
88-75 and the recently adopted
amendments to the Income Tax Reg-
ulations (Regulations) concerning the
definition of publicly traded partner-
ships are sufficiently clear, the
NASD has nonetheless received a
private letter ruling (Ruling) from the
IRS to clearly establish that a part-
nership quoted in the OTCBB would
not be considered a publicly traded
partnership solely as a result of such
display. Together, the Regulations
and the Ruling provide confirmation
that partnerships will not suffer nega-
tive tax consequences as a result of
being quoted in the OTCBB.

The IRS Ruling confirms that the dis-
play of pricing information for part-
nerships in the OTCBB is the same
as the computerized display service
described in example 2 of the Regu-
lations at Section 1.7704-1(j)(2).1

Accordingly, the display of partner-

ship interests in the OTCBB will not,
in and of itself, result in the partner-
ship being publicly traded. There-
fore, partnerships may transfer
interests pursuant to the use of the
OTCBB without being publicly trad-
ed if the transfers meet the require-
ments of any applicable safe harbor
in IRS Notice 88-75 or the Regula-
tions.2 Specifically, in its Ruling, the
IRS stated that:

(1) The OTCBB is not an established
securities market for purposes of sec-
tion 7704(b) of the Internal Revenue
Code and section 1.7704-1(b) of the
Income Tax Regulations;

(2) Because the OTCBB undertakes
to display partnership interests in
compliance with example 2 of sec-
tion 1.7704-1(j)(2), a partnership
whose interests are displayed in the
OTCBB will not be considered to be
publicly traded solely by reason of
being displayed in the OTCBB and
may rely on this ruling provided it is
not revoked and the OTCBB contin-
ues to operate in a manner consistent
with the facts as represented;

(3) Calculations relating to qualifica-
tion for any applicable safe harbor 
in section 1.7704-1 or in IRS Notice
88-75 remain the responsibility of the
partnerships whose interests are trad-
ed and are not the responsibility of
the NASD, The Nasdaq Stock Mar-
ket, Inc., the OTCBB, or NASD
Regulation, Inc.; and

(4) Although the OTCBB does not
meet the requirements to be a quali-
fied matching service under section
1.770-4-1(g),3 qualified matching ser-
vices eligible for participation in the
OTCBB may utilize the OTCBB to
display non-firm prices and unpriced
indications of interest without dis-
qualifying themselves as a qualified
matching service, provided that they
otherwise meet all requirements for a
qualified matching service in section
1.7704-1(g). Compliance with the

requirements for a qualified matching
service would be the sole responsibil-
ity of the matching service, not the
NASD, The Nasdaq Stock Market,
Inc., OTCBB, or NASD Regulation,
Inc.

The IRS Ruling is fully reproduced
at the end of this Notice.

Quotation Of DPPs In The OTCBB
Under the IRS Ruling, NASD mem-
bers will be permitted to insert only
non-firm quotes or unpriced indica-
tions of interest (bid wanted or offer
wanted and name only entries) into
the OTCBB. These non-firm quotes
or indications of interest will provide
the basis for negotiation necessary to
complete a transaction in a DPP
security. The OTCBB display screen
would reflect, among other things,
the inside market, previous close, and
distribution information if available.
The OTCBB display screen will
clearly state that all priced entries are
not firm quotes, but rather indications
only.

The OTCBB, which operates during
regular market hours, permits autho-
rized NASD members to enter and
update information in the OTCBB
through authorized Nasdaq Worksta-
tion IITM devices. Subscribers may
view non-firm quotes and unpriced
indications of interest for limited
partnership securities through Nas-
daq Workstation devices or through
an additional 290,000 market data
vendor terminals.4

How To Apply For Quotation
Members wishing to place unpriced
entries or indicative quotes in the
OTCBB for partnership securities
must do so in accordance with Secu-
rities Exchange Act Rule 15c2-11
and NASD Rule 6740. These rules
are intended to prevent brokers and
dealers from furnishing initial quota-
tions in the absence of information



65

about the issuer. To comply with Rule
15c2-11, a member must gather,
review, and retain in its files specified
information about the issuer before
initiating or resuming a quotation in
any quotation medium. To ensure that
members have complied with the
information gathering and mainte-
nance requirements, Rule 6740
requires NASD members to submit a
Form 211 to the NASD prior to initi-
ating a quotation of a DPP in the
OTCBB, unless an exemption applies.

Additional information on SEC Rule
15c2-11 and Form 211 requirements
can be found in Notices to Members
90-40, 91-36, and 92-50.

Net Capital Requirements
The NASD notes that members that
insert indicative quotes in the
OTCBB for DPPs on behalf of cus-
tomers or themselves are not subject
to the same requirements applicable
to registered Market Makers in Nas-
daq® securities concerning firm
quotes, display size, execution, and
the maintenance of continuous, two-
side quotations. Therefore, members
that insert quotes will not generally
be required to maintain net capital
equal to that of Market Makers as
prescribed in SEC Rule 15c3-1(a)(4).
Members are encouraged to refer to
SEC no-action letters clarifying the
application of the net capital require-
ments and procedures for protecting
customer funds when engaging in the
business of brokering limited part-
nership interests.5

Reporting Transactions In DPPs
Subject to certain exclusions under
the reporting requirements, all sec-
ondary market transactions in DPPs
will be required to be reported to the
NASD, without regard to whether
the DPP was the subject of a quota-
tion in the OTCBB. Transactions
must be reported through ACT, and
the information will be used by

NASD RegulationSM to enhance its
oversight and surveillance of this
market. Thus, ACT will not provide
assistance or in any way be used to
facilitate clearance and settlement of
these securities notwithstanding the
possibility that a particular DPP eli-
gible for inclusion in the OTCBB
may also be eligible for clearing with
a clearing agency.

Although standardized forms have
been developed by the NASD to
assist members and general partners
in the transfer process, the OTCBB
itself will not provide assistance to
parties with the completion of trans-
fer documents and other forms neces-
sary to clear and settle a partnership
transaction. NASD members repre-
senting buyers and sellers would be
responsible for processing the paper-
work to complete the transfer. Gener-
al partners would retain their right
under most partnership agreements to
approve or reject transfers. 

Pursuant to Rule 6920, NASD mem-
ber firms will be required to report
transactions on the day following the
date on which the trade was executed
(T+1), designate the transaction “as
of” the previous day, and include the
time of execution. For this purpose,
the execution date is defined in Rule
6910(b) as the date when the parties
to a transaction have agreed to the
essential terms of the transaction.
This is distinguished from the date
on which the DPP security is ulti-
mately transferred or approved for
transfer. Member firms that have the
operational capability to report trans-
actions within 90 seconds of execu-
tion may do so.

The NASD recognizes that some
member firms that participate in the
limited partnership secondary market
may not be subscribers to Nasdaq
Workstation II and thus may not have
the facility to report transactions
through ACT. Members without

direct access to ACT will have the
option of reporting through the ACT
Service Desk if the member averages
a limited number of transactions in
DPPs. As set forth in Rule 6920, a
member may use the ACT Service
Desk if it averages five or fewer
trades per day during the previous
calendar quarter. For this purpose,
any calculation of the average num-
ber of trades per day shall include
transactions in any security, not just
DPPs.

All members shall report to the 
Market Regulation Department in
Rockville, MD on Form T, all trans-
actions in DPPs that were not trans-
mitted through ACT for whatever
reason, either on the trade date or 
the next business day. Form T shall
be used exclusively as a backup
mode whenever electronic entry or
trade data is not feasible due to sys-
tem malfunctions or other unusual
conditions. 

In transactions between two mem-
bers, only the member representing
the sell side shall report. In transac-
tions between a member and a cus-
tomer, the member shall always
report. Each transaction report shall
indicate whether the transaction is a
buy, sell, or cross; the number of
units; the symbol of the security; the
price of the transaction; an indication
of whether the transaction is execut-
ed as principal, riskless principal, or
agent; the time of execution; and the
contra broker, if any. All trade tickets
for transactions and DPPs shall be
time stamped at the time of execu-
tion, which is defined as the time the
parties have agreed to the essential
terms of the transaction.

Rule 6920(d) sets forth the proce-
dures for reporting price and volume.
For agency transactions, members
required to report would report the
number of units and the price exclud-
ing any commission or service
charge. For dual agency transactions,
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members would report the number of
units only once, and report the price
excluding any commission or service
charge. For principal transactions,
members would report each purchase
and sale transaction separately and
report the number of units and the
price. For principal transactions that
are executed at a price which includes
a markup, markdown, or service
charge, the price reported shall
exclude the markup, markdown, or
service charge. Such reported price
shall be reasonably related to the pre-
vailing market, taking into considera-
tion all relevant circumstances
including, but not limited to, market
conditions with respect to the DPP, the
number of units involved in the trans-
action, the published bids and offers
with size displayed in any quotation
system at the time of execution, the
cost of execution, and the expenses
involved in clearing the transaction.
For riskless principal transactions,
members report as one transaction in
the same manner as agency transac-
tions, excluding markup, markdown,
or service charge.

The following transactions are not
required to be reported under the
foregoing procedures; (1) transactions
made in reliance on Section 4(2) of
the Securities Act of 1933; (2) trans-
actions where the buyer and seller
have agreed to a price substantially
unrelated to the current market for the
DPP, e.g., to enable the seller to make
a gift; and (3) transactions executed
on a registered national securities
exchange or through Nasdaq. 

Trade Reporting Options 
Members with the appropriate level
of service may report directly
through the Nasdaq Workstation II.
As noted above, certain members
with a limited number of trade
reports are eligible to subscribe to the
ACT Service Desk. Members may
also engage other members or ser-
vice bureaus to report on their behalf.

Symbol Directory 
The OTCBB has assigned five-char-
acter symbols to identify limited
partnerships and differentiate them
from the foreign and domestic equity
securities that are already included in
the OTCBB. A Direct Participation
Programs symbol directory will be
distributed to NASD members prior
to commencement of the OTCBB
service for partnerships. In addition,
an on-line lookup directory is cur-
rently available. Members may also
request a copy of the directory on
disk by calling (203) 378-0166. 

The symbol directory will initially
include symbols for approximately
3,000 partnerships. Due to the large
number of limited partnerships, it 
was not possible to assign symbols in
the familiar phonetic system. Conse-
quently, the symbols assigned do not
have an alphabetical resemblance to
the name of the partnership. Members
that need to report a trade in a DPP
for which a symbol has not yet been
assigned should request a symbol by
contacting the Market Data Integrity
Department at (203) 375-9609.

Applicability Of Other NASD Rules:
Markups And Markdowns

In October 1990, the NASD, through
its Direct Participation Programs/
Real Estate Committee (DPP Com-
mittee), initiated a study of the nature
and functioning of the secondary
market for public partnership securi-
ties (DPP Study). The DPP Commit-
tee learned during its study that many
firms engaged in secondary market
activities involving DPP securities
may not be complying with the
NASD Mark-Up Policy (Policy) as
set forth in NASD Rule 2440. The
DPP Committee published the results
of its study, along with a discussion
of the NASD markup/markdown pol-
icy as it pertains to customer transac-
tions in DPP securities, in Notice to
Members 91-69 (Notice). 

As to markups and markdowns, the
Notice stated that the 5 percent Poli-
cy applied to customer purchases and
sales of all securities traded on Nas-
daq and over-the-counter markets,
including DPP securities.6 As to
transactions in DPP securities, the
Notice stated that fixed expenses
(i.e., general partnership fees, settle-
ment charges, and state transfer
charges) required by the general part-
ner or state law may be passed on to
customers as a separate charge or
expense provided that they are fully
documented, not shared in by the
member, and are fully disclosed prior
to the transaction. Member charges
to customers that seek to defray over-
head or internal charges of the mem-
ber, however, would be considered
inappropriate and may not be passed
on to the customer directly or indi-
rectly, or used as a basis for justify-
ing a markup or markdown in excess
of 5 percent.

In addition, the DPP Study also indi-
cated that, generally speaking, deal-
ers in the DPP secondary market did
not act as “Market Makers” as that
term is defined in the Securities
Exchange Act of 19347 and as inter-
preted by existing case law. If a deal-
er is engaged in a riskless principal
transaction and is not considered a
Market Maker with respect to a par-
ticular transaction, then the dealer’s
contemporaneous cost is generally
considered the best evidence of 
the prevailing market price, absent
countervailing evidence. Under this
analysis, contemporaneous cost is
presumed to reflect the current mar-
ket price because the prices paid for a
security by a dealer in actual transac-
tions closely related in time to the
dealer’s sales are normally a highly
reliable indication of the prevailing
market.8

In summary, the Policy is fully appli-
cable and must be complied with by
members when determining the
markup or markdown of DPP securi-
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ties in customer transactions. The
Policy provides comfort to members
that a markup or markdown of 5 per-
cent or less will be acceptable for the
vast majority of DPP trades with cus-
tomers. If a member reasonably
expends additional time or incurs
additional costs in effecting a trade
because of the limited availability of
the DPP securities, the flexibility of
the Policy may permit a markup or
markdown of greater than 5 percent.
In fact, the Policy acknowledges that
markups in DPP securities may be
higher than for sales of common
stock. But, the member should be
fully prepared to support the reasons
for the higher markup or markdown
with adequate documentation of each
transaction.

As stated earlier in this Notice, the
OTCBB will permit members to
insert only non-firm quotes or
unpriced indications of interest for
DPP securities. As a result, it is
important to remind members that
under the current Policy, non-firm
quotations may not be used as sole
evidence of the retail market price 
of a security. Under most circum-
stances, a member will be required 
to validate these non-firm quotes
with other contemporaneous inter-
dealer transactions in determining the
prevailing market price of the DPP
security.9

Lastly, the NASD strongly encour-
ages all members executing over-the-
counter customer transactions in DPP
securities to carefully review Notices
to Members 91-69 and 92-16. 

Best Execution Obligation

Under NASD Rule 2320, members
are required in any transaction for or
with a customer to use reasonable
diligence to ascertain the best inter-
dealer market for the subject security
(including DPP securities) and buy
or sell in such a market so that the
resultant price to the customer is as

favorable as possible under the pre-
vailing market conditions.

In addition, NASD Rules 2320(g)
and 3110(b)(2) require members,
among other things, to contact and
obtain quotations from at least three
dealers (or all dealers if three or less)
to determine the best inter-dealer
market price for a non-Nasdaq secu-
rity (including DPP securities). 

The quotation and dealer information
is required to be recorded on the
member’s books and records, and
this information traditionally appears
on the customer’s order ticket.

Contact Persons
The following persons may be con-
tacted for additional information con-
cerning the quotation and reporting
of limited partnerships. 

General Information:
Peter G. Salmon, Associate Director,
The Nasdaq Stock Market, Inc. 
(202) 728-8455

Richard Fortwengler, Associate
Director, Corporate Financing,
NASD Regulation, Inc. 
(301) 208-2700

Markups/Markdowns:
David Spotts, Office of General
Counsel, NASD Regulation, Inc.
(202) 728-8071

Filing of Form 211:
OTC Compliance Unit, Market 
Regulation, NASD Regulation, Inc.
(301) 208-2802 

Net Capital Requirements:
Sam Luque, Associate Director,
Compliance, NASD Regulation, Inc.
(202) 728-8472 

Workstation II Installation:
Subscriber Services
(800) 777-5606

ACT Service Desk Subscriptions:
Nasdaq Market Operations 
(203) 378-0166

Obtaining a Symbol for Reporting
Trades in DPPs Without a Symbol:
Market Data Integrity 
(203) 375-9609

Trade Reporting:
MarketWatch
(800) 211-4953

Implementation
The effective date for the inclusion of
partnership quotations in the OTCBB
is May 15, 1997. Additionally, on
that date, the trade-reporting obliga-
tions for all secondary market trans-
actions in DPP securities are in
effect.

Text Of Rule Changes
(Note: New text is underlined; 
deletions are bracketed.)

6500. OTC BULLETIN BOARD®

SERVICE 

6530. OTCBB-Eligible Securities

The following categories of securi-
ties shall be eligible for quotation in
the Service:

(a) through (c) No change.

(d) any Direct Participation Program
as defined in Rule 6910 that is not
listed on Nasdaq or a registered
national securities exchange in the
U.S.

6540. Requirements Applicable to
Market Makers

(a) No change.

(b) No change.

(1) Permissible Quotation Entries
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(A) No change.

(B) No change.

(C) A priced bid and/or offer entered
into the Service for a foreign equity
security, [or] an ADR, or a Direct
Participation Program security shall
be non-firm.  

The balance of (b)(1)(C) remains
unchanged.

6550. Transaction Reporting

Member firms that effect transactions
in OTCBB-eligible securities shall
report them pursuant to the require-
ments of Rule 6600, except for trans-
actions in Direct Participation
Program securities, which shall be
reported pursuant to the requirements
of Rule 6900.

6900. REPORTING TRANSAC-
TIONS IN DIRECT PARTICIPA-
TION PROGRAMS

All secondary market transactions by
members in Direct Participation Pro-
gram securities other than transac-
tions executed on a registered
national securities exchange or
through Nasdaq shall be reported to
the Association in accordance with
the procedures set forth below. All
trade tickets shall be time-stamped at
the time of execution.

6910. Definitions

The following terms shall have the
following meanings for purposes of
Rule 6900.

(a) “Automated Confirmation Trans-
action Service,” or ACT, is the 
service that, among other things,
accommodates reporting of transac-
tions in Direct Participation Pro-
grams (DPPs). The ACT comparison
function will not be available for
those DPPs that are both eligible for
quotation in the OTC Bulletin Board

and eligible for clearance and settle-
ment through the facilities of the
National Securities Clearing Corpo-
ration. However, ACT will support
the entry and inclusion of transaction
data on such securities for reporting
purposes.

(b) “Date of execution” means the
date when the parties to a transaction
in a Direct Participation Program
have agreed to all of the essential
terms of the transaction, including
the price and number of the units to
be traded.

(c) “Direct participation program” or
DPP, means a program which pro-
vides for flow-through tax conse-
quences regardless of the structure of
the legal entity or vehicle for distri-
bution including, but not limited to,
oil and gas programs, real estate pro-
grams, agricultural programs, cattle
programs, condominium securities,
Subchapter S corporate offerings and
all other programs of a similar
nature, regardless of the industry rep-
resented by the program, or any com-
bination thereof. A program may be
composed of one or more legal enti-
ties or programs but when used here-
in, the term shall mean each of the
separate entities or programs making
up the overall program and/or the
overall program itself. Excluded
from this definition are real estate
investment trusts, tax qualified pen-
sion and profit sharing plans pursuant
to Sections 401 and 403(a) of the
Internal Revenue Code and individu-
al retirement plans under Section 408
of that Code, tax sheltered annuities
pursuant to the provisions of Section
403(b) of the Internal Revenue Code,
and any company, including separate
accounts, registered pursuant to the
Investment Company Act of 1940.

(d) “Riskless principal transaction”
means a principal transaction where a
member, after having received from a
customer an order to buy, purchases
the security as principal from another

member or customer to satisfy the
order to buy or, after having received
from a customer an order to sell, sells
the security as principal to another
member or customer to satisfy the
order to sell.

(e) “Time of execution” means the
time when the parties to a transaction
in a Direct Participation Program
have agreed to all of the essential
terms of the transaction, including
the price and number of the units to
be traded.

6920. Transaction Reporting.

(a) When and How Transactions
are Reported

(1) Reports of secondary market
transactions in Direct Participation
Programs shall be transmitted
through ACT on the next business
day (“T+1”) after the date of execu-
tion between 8:00 a.m. and 1:30 p.m.
Eastern Time, be designated “as of”
trades to denote their execution on a
prior day, and be accompanied by the
time of execution. The party respon-
sible for reporting on T+1, the trade
details to be reported, and the appli-
cable procedures shall be governed,
respectively, by paragraphs (b), (c),
and (d) below. Member firms that
have the operational capability to
report transactions within 90 seconds
of execution, between the hours of
8:00 a.m. and 5:15 p.m. Eastern
Time, may do so at their option. If a
firm chooses this option, it need not
report the same transaction(s) on T+1
as prescribed above.

(2) Members that do not have access
to an ACT terminal and average five
or fewer trades per day during the
previous calendar quarter may use
the ACT service desk for trade
reporting. Such members shall be
required to provide all information
required by paragraph (c) of this
Rule to the ACT service desk within
the same time frames set forth in
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paragraph (a)(1) above.

(3) All members shall report to the
Market Surveillance Department in
Rockville, Maryland on Form T,
reports of transactions in DPPs that
were not transmitted through ACT,
for whatever reason, either on the
trade date or the next business day.
Form T shall be used exclusively as a
back-up mode whenever electronic
entry of trade data is not feasible due
to system malfunctions or other
unusual conditions.

(4) A pattern or practice of late
reporting without exceptional cir-
cumstances may be considered con-
duct inconsistent with high standards
of commercial honor and just and
equitable principles of trade, in viola-
tion of Rule 2110.

(b) Which Party Reports 
Transactions

(1) In transactions between two
members, only the member repre-
senting the sell side shall report.

(2) In transactions between a 
member and a customer, the 
member shall report.

(c) Information To Be Reported

Each transaction report shall contain
the following information:

(1) A symbol indicating whether the
transaction is a buy, sell, or cross; 

(2) Number of Units;

(3) Symbol of the DPP;

(4) Price of the transaction as
required by paragraph (d) below;

(5) A symbol indicating whether the
transaction is as principal, riskless
principal, or agent;

(6) Time of execution; and

(7) Contra broker.

(d) Procedures for Reporting 
Price and Volume

Members that are required to report
pursuant to paragraph (b) above shall
transmit transaction reports for all
purchases and sales in DPPs in the
following manner:

(1) For agency transactions, report
the number of units and the price
excluding any commission or service
charge.

(2) For dual agency transactions,
report the number of units only once,
and report the price excluding any
commission or service charge.

(3) For principal transactions, except
as provided under subparagraph (4)
below, report each purchase and sale
transaction separately and report the
number of units and the price. For
principal transactions that are execut-
ed at a price which includes a mark-
up, mark-down or service charge, the
price reported shall exclude the
mark-up, mark-down or service
charge. Such reported price shall be
reasonably related to the prevailing
market, taking into such considera-
tion all relevant circumstances
including, but not limited to, market
conditions with respect to the DPP,
the number of units involved in the
transaction, the published bids and
offers with size displayed in any quo-
tation system at the time of the exe-
cution (including the reporting firm’s
own quotation), the cost of execution
and the expenses involved in clearing
the transaction.

(4) For riskless principal transac-
tions, report as one transaction in the
same manner as an agency transac-
tion, excluding the mark-up, mark-
down, or service charge.

(e) Transactions Not Required 
To Be Reported

The following transactions are not
required to be reported under the
foregoing procedures:

(1) Transactions made in reliance on
Section 4(2) of the Securities Act of
1933;

(2) Transactions where the buyer and
seller have agreed to trade at a price
substantially unrelated to the current
market for the DPP, e.g., to enable
the seller to make a gift; and

(3) Transactions executed on a regis-
tered national securities exchange or
through Nasdaq.

Endnotes
1 Example 2 of the Regulations describes a
computerized video display service on which
subscribers view and publish non-firm price
quotes and unpriced indications of interest.
Because there are no firm quotes that commit
any person to buy or sell a partnership inter-
est, the service is not considered an estab-
lished securities market or interdealer
quotation system as those terms are defined in
the Regulations. Therefore, partnerships
whose interests are listed and transferred on
the service are not publicly traded as a result
of such listing or transfers.
2 The IRS has established certain safe harbors
for preserving the tax status of limited part-
nerships by limiting the volume of partner-
ship transfers in any tax year.
3 A qualified matching service (QMS) typi-
cally involves the use of a computerized or
printed listing system that lists customers’ bid
and/or ask prices to match partners who want
to dispose of their partnership interests with
persons who want to buy such interests.
Matching services may be provided by the
general partner of the partnership, the under-
writer that handled the issuance of the inter-
ests, or an unrelated third party. QMSs are
subject to numerous technical requirements
and procedures and actively participate in the
transfer by completion of paperwork and set-
tling of transactions. The OTCBB is a passive
display only and was not intended to qualify
as a QMS.
4 In all, 18 market data vendors will carry
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OTCBB information on partnerships, includ-
ing: ADP Brokerage Information Services
Group; A-T Financial Inc.; Beta Systems
Inc.; Bloomberg LP; Bridge Information Sys-
tems; Data Broadcasting Company; ILX Sys-
tems Inc.; PC Quote; Real-Time Quotes, Inc.;
Reuters Information Services; S&P Com-
stock; Shark Information Services Corp.;
Telekurs North America; Telemet America
Inc.; Telerate Systems, Inc.; Telesphere Cor-
poration; Track Data Corp.; and UniLink
Network, Inc.
5 See, e.g., SEC no-action letters to Abbott
Securities Incorporated, SEC No-Action Let-
ter, 1992 WL 140265 (S.E.C.) (April 16,
1992) and Chicago Partnership Board, Inc.,

SEC No-Action Letter, 1989, WL 245934
(S.E.C.) (February 17, 1989).
6 In addition to Notice to Members 91-69,
members are advised to read and review
Notice to Members 92-16 which explains the
NASD markup/markdown policy in greater
detail. 
7 See Section 3(a)(38) of the Securities
Exchange Act of 1934, as amended.
8 Under certain circumstances, the SEC has
looked at other contemporaneous indicia to
establish the prevailing market price, includ-
ing inter-dealer transactions away from the
firm or published quotation. See, for example,
Bison Securities, Inc., Securities Exchange
Act Release No. 32034 (March 23, 1993).

9 Under traditional markup/markdown analy-
sis, a dealer can not use ask quotations as a
basis for establishing its retail prices unless
there existed an active and competitive mar-
ket for the security and the reliability of the
quoted offers could be validated by compar-
ing the quotes with actual inter-dealer trans-
actions during the period at issue. See
Kenneth L. Lucas, Securities Exchange Act
Release No. 33922 (April 19, 1994) and
Steven B. Theys, Securities Exchange Act
Release No. 32358 (May 24, 1993). 

© National Association of Securities Dealers, Inc.
(NASD), March 1997. All rights reserved.
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Internal Revenue Service (IRS)
Private Letter Ruling 

October 7, 1996

PLR 9701044

National Association of Securities Dealers, Inc.
1735 K Street, NW
Washington, DC 20006

This letter responds to your submission of June 19, 1996, requesting rulings under section 7704 of the
Code and the regulations thereunder.

Facts
The Nasdaq Stock Market, Inc. (Nasdaq) is a domestic stock market that is wholly owned by the National

Association of Securities Dealers, Inc. (NASD), a domestic association of securities dealers. Nasdaq also
operates the OTC Bulletin Board (OTCBB), an electronic bulletin board, which displays pricing information
for various domestic and foreign securities not otherwise listed on Nasdaq or another primary domestic
exchange. The NASD proposes to allow its members to display certain pricing information for partnership
securities on the OTCBB. The proposal incorporates several restrictions designed to prevent the OTCBB
from becoming an established securities market under section 1.7704-1(b).

No quotes at which any person is committed to buy or sell a partnership interest will be displayed on
the OTCBB for partnership securities. Members will be permitted to enter non-firm bids and/or offers,
solicit a bid or offer without entering any quote, or advertise a general interest in buying or selling a particu-
lar partnership security on their own behalf or on behalf of a customer or customers. The OTCBB will
clearly state that all price quotes are not firm prices, but rather indications only. Symbols assigned to part-
nership interests displayed on the OTCBB will differentiate them from the other equity securities already
included on the OTCBB. Current and historical price, volume, and distribution information may be provid-
ed on the OTCBB, if available.

The OTCBB will operate during regular market hours, and will allow subscribers to view non-firm
prices and unpriced indications of interest for partnership securities. Members of the NASD will be permit-
ted to enter and update information on the OTCBB through certain workstations authorized by the NASD.
Members can also request authorization for a “view only” capability, or view information displayed on the
OTCBB through certain independent vendors that provide such information.

The participation by members of the NASD in the OTCBB is voluntary. Members electing to partici-
pate will initiate non-firm quotations or indications of interest without the consent of the partnership. Part-
nerships may not apply for listing on the OTCBB or take any other affirmative action to have their interests
quoted on the OTCBB. Only NASD members are eligible to post non-firm quotes and indications of inter-
est on the OTCBB.

Unlike the operating rules of Nasdaq, members of the NASD displaying non-firm quotes or indications
of interest on the OTCBB will have no obligation to execute at posted prices or display and maintain con-
tinuous quotes. There will be no market maker for partnership interests displayed on the OTCBB. Non-firm
quotes and unpriced indications of interest will be permitted to be withdrawn from the OTCBB at any time,
and no disciplinary action will be taken by the NASD if a member refuses to honor a price quote.

Although standardized forms have been designed by the NASD to assist partnerships in the transfer
process, the OTCBB itself will not provide assistance to parties with the completion of transfer documents
and other forms necessary to clear and settle a partnership transaction. The OTCBB will provide no order
execution, comparison, or settlement capabilities. Members of the NASD representing buyers and sellers
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will be responsible for the processing of paperwork to complete the transfer. Managing partners will retain
any rights granted in their partnership agreements to approve or reject transfers.

Compliance with any safe harbors that protect the tax status of partnerships under section 1.7704-1 will
continue to be the responsibility of individual partnerships, and not the NASD, Nasdaq, the OTCBB, or
NASD Regulation. However, to assist partnerships in complying with these safe harbors, the NASD will
make partnership transaction data available to partnerships on an as requested or subscription basis.

Analysis
Section 7704(a) provides that a publicly traded partnership will be treated as a corporation.  Section

7704(b) provides that for purposes of section 7704, a publicly traded partnership means any partnership if
interests in the partnership are (a) traded on an established securities market, or (b) readily tradable on a
secondary market or the substantial equivalent thereof.

Section 1.7704-1(b) provides that for purposes of section 7704(b), an established securities market
includes: (1) a national securities exchange registered under section 6 of the Securities Exchange Act of
1934 (1934 Act); (2) a national securities exchange exempt from registration under section 6 of the 1934
Act because of the limited volume of transactions; (3) a foreign securities exchange that, under the law of
the jurisdiction where it is organized, satisfies regulatory requirements that are analogous to the regulatory
requirements under the 1934 Act; (4) a regional or local exchange; and (5) an interdealer quotation system
that regularly disseminates firm buy or sell quotations by identified brokers or dealers by electronic means
or otherwise.

Section 1.7704-1(c)(1) provides that for purposes of section 7704(b), interests in a partnership that are
not traded on an established securities market are readily tradable on a secondary market or the substantial
equivalent thereof if, taking into account all of the facts and circumstances, the partners are readily able to
buy, sell, or exchange their partnership interests in a manner that is comparable, economically, to trading on
an established securities market.

Section 1.7704-1(c)(2) further clarifies that interests in a partnership are readily tradable on a secondary
market or the substantial equivalent thereof if: (1) interests in the partnership are regularly quoted by any
person, such as a broker or dealer, making a market in the interests; (2) any person regularly makes avail-
able to the public (including customers or subscribers) bid or offer quotes with respect to interests in the
partnership and stands ready to effect buy or sell transactions at the quoted prices for itself or on behalf of
others; (3) the holder of an interest in the partnership has a readily available, regular, and ongoing opportu-
nity to sell or exchange the interest through a public means of obtaining or providing information of offers
to buy, sell, or exchange interests in the partnership; or (4) prospective buyers and sellers otherwise have the
opportunity to buy, sell, or exchange interests in the partnership in a time frame and with the regularity and
continuity that is comparable to that described in the other provisions of this section 1.7704-1(c)(2).

Section 1.7704-1 provides certain safe harbors (described in paragraphs (e), (f), (g), (h), and (j) of sec-
tion 1.7704-1) that allow certain types of transfers of partnership interests to be disregarded in determining
whether interests in the partnership are readily tradable on a secondary market or the substantial equivalent
thereof. However, these safe harbors do not apply to any transfers of partnership interests on an established
securities market.

Section 1.7704-1(g) provides a safe harbor for partnership interests transferred pursuant to the use of a
qualified matching service. A matching service generally consists of a computerized or printed listing sys-
tem that lists customers’ non-firm bid and/or ask quotes in order to match partners who want to sell their
interests in a partnership with persons who want to buy those interests. A matching service must meet sev-
eral requirements to be a qualified matching service for purposes of this safe harbor, for example, maintain-
ing waiting periods of 15 days between the date an interest is listed and the date a binding agreement is
entered into, and 45 days between the date an interest is listed and the closing of the sale. In addition, the
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safe harbor requires that the sum of the percentage interests in partnership capital or profits transferred dur-
ing the taxable year of the partnership [other than in private transfers described in section 1.7704-1(e)] does
not exceed 10 percent of the total interests in partnership capital or profits.

Section 1.7704-1(j) provides a safe harbor for partnerships that have a lack of actual trading. This sec-
tion provides that interests in a partnership are not readily tradable on a secondary market or the substantial
equivalent thereof if the sum of the percentage interests in partnership capital or profits transferred during
the taxable year of the partnership [other than in transfers described in section 1.7704-1(e), (f), or (g)] does
not exceed 2 percent of the total interest in partnership capital or profits.

Example 2 of section 1.7704-1(j)(2) describes a computerized service (ABC Service) that displays
price quotes of partnership interests. ABC Service allows subscribers to view and publish non-firm price
quotes that do not commit any person to buy or sell a partnership interest and unpriced indications of inter-
est in a partnership interest without an accompanying price. ABC Service does not provide firm quotes at
which any person (including the operator of ABC Service) is committed to buy or sell a partnership interest.
ABC Service may provide prior pricing information, transactional volume information, and information on
partnership distributions. The operator’s fee may consist of a flat fee for use of ABC Service, a fee based on
completed transactions, or any combination thereof. ABC Service is not an established securities market for
purposes of section 7704(b). Specifically, ABC Service is not an interdealer quotation system as defined in
section 1.7704-1(b)(5) because it does not disseminate firm buy or sell quotations. Therefore, partnerships
whose interests are listed on ABC Service are not publicly traded for purposes of section 7704(b) as a result
of such listing or transfers if the sum of the percentage interests in partnership capital or profits transferred
during the taxable year of the partnership [other than in transfers described in section 1.7704-1(e), (f), or
(g)] does not exceed 2 percent of the total interests in partnership capital or profits. In addition, if ABC Ser-
vice complies with the necessary requirements, ABC Service may qualify as a matching service described
in section 1.7704-1(g).

Section 1.7704-1 generally applies to partnership taxable years beginning after December 31, 1995.
However, for partnerships that were actively engaged in an activity before December 4, 1995, section
1.7704-1 applies to taxable years beginning after December 31, 2005, unless the partnership adds a substan-
tial new line of business after December 4, 1995, in which case section 1.7704-1 applies to taxable years
beginning on or after the addition of the new line of business.  Partnerships that qualify for this transition
period may continue to rely on the provisions of IRS Notice 88-75, 1988-2 C.B. 386, for guidance regard-
ing the definition of readily tradable on a secondary market or the substantial equivalent thereof.

IRS Notice 88-75 provides that a secondary market or the substantial equivalent thereof exists if
investors are readily able to buy, sell, or exchange their partnership interests in a manner that is comparable,
economically, to trading on established securities markets. IRS Notice 88-75 also provides safe harbors
similar to those contained in section 1.7704-1(e), (f), (g), (h), and (j). In addition, IRS Notice 88-75 pro-
vides that interests in a partnership will not be considered readily tradable on a secondary market or the
substantial equivalent thereof within the meaning of section 7704(b) for a taxable year of the partnership if
the sum of the percentage interests in partnership capital or profits represented by partnership interests that
are sold or otherwise disposed of (including redemptions) during the taxable year does not exceed 5 percent
of the total interest in partnership capital or profits. Transfers will be disregarded for purposes of this 5 per-
cent safe harbor if they satisfy a private transfers’ safe harbor similar to section 1.7704-1(e).

The NASD’s proposal to display pricing information for partnerships on the OTCBB is the same as the
computerized display service described in example 2 of section 1.7704-1(j)(2). Accordingly, the listing of
partnership interests on the OTCBB will not, in and of itself, result in the partnership being publicly traded. In
addition, partnerships may transfer interests pursuant to the use of the OTCBB without being publicly traded
if the transfers meet the requirements of any applicable safe harbor in either section 1.7704-1 or IRS Notice
88-75. The OTCBB is not attempting to qualify as a matching service described in section 1.7704-1(g).
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Rulings
Accordingly, based solely on the facts as represented, we rule as follows:

1) The OTCBB is not an established securities market for purposes of section 7704(b) and section
1.7704-1(b).

2) Because the OTCBB undertakes to display partnership interests in compliance with example 2 of
section 1.7704-1(j)(2), a partnership whose interests are displayed on the OTCBB will not be con-
sidered to be publicly traded solely by reason of being displayed on the OTCBB and may rely on
this ruling provided it is not revoked and the OTCBB continues to operate in a manner consistent
with the facts as represented.

3) Calculations relating to qualification for any applicable safe harbor in section 1.7704-1 or in IRS
Notice 88-75 remain the responsibility of the partnerships whose interests are traded and are not the
responsibility of the NASD, The Nasdaq Stock Market, Inc., the OTCBB, or NASD Regulation,
Inc.

4) Although the OTCBB does not meet the requirements to be a qualified matching service under sec-
tion 1.7704-1(g), matching services eligible for participation in the OTCBB may utilize the
OTCBB to display non-firm prices and unpriced indications of interest without disqualifying them-
selves as a qualified matching service, provided that they otherwise meet all requirements for a
qualified matching service under section 1.7704-1(g). Compliance with the requirements for a
qualified matching service will be the sole responsibility of the matching service, not the NASD,
The Nasdaq Stock Market, Inc., the OTCBB, or NASD Regulation, Inc.

Except as specifically ruled upon above, we express no opinion concerning the federal income tax con-
sequences of this transaction under any other provisions of the Code or Regulations.

This ruling is directed only to the taxpayer who requested it. Section 6110(j)(3) of the Code provides
that it may not be used or cited as precedent.

Sincerely yours,

William P. O’Shea
Chief, Branch 3
Office of the Assistant Chief Counsel
(Passthroughs and Special Industries)
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Executive Summary
On February 8, 1995, the Securities
and Exchange Commission (SEC)
approved Rule 1120 of the NASD®

Membership and Registration Rules
which prescribes requirements for
the Securities Industry Continuing
Education Program (Program). The
Program has two elements—a Regu-
latory Element and a Firm Element,
and became effective July 1, 1995. 

The Securities Industry/Regulatory
Council on Continuing Education
(Council) includes 13 members repre-
senting a cross-section of securities
firms and six self-regulatory organiza-
tions (SROs).1 Both the SEC and the
North American Securities Adminis-
trators Association (NASAA) have
appointed liaisons to the Council. 

The Council facilitates industry/
regulatory coordination of the admin-
istration and future development of
the Program. Council duties include
recommending and helping to devel-
op specific content and questions for
the Regulatory Element, and mini-
mum core curricula for the Firm 
Element. One responsibility of the
Council is to identify and recom-
mend pertinent regulation and sales
practice issues for inclusion in Firm
Element training plans.

The attached Firm Element Advisory
is a list of topics that the Council
considers to be particularly relevant
to the industry at this time. The list is
based on a review of the performance
of registered persons in the Regulato-
ry Element computer-based training
and recent regulatory advisories
issued by industry SROs over the
past 18 months. Firms should review
this list and decide whether the topics
are relevant to the training needs
identified in their Firm Element
Needs Analysis. The Council is pro-

viding this list so that continuing
education may be as pertinent and
enriching as possible to financial pro-
fessionals in the securities industry.

Questions about this Notice may be
directed to any of the following
NASD Regulation, Inc., staff: John
Linnehan, Director, Continuing Edu-
cation, at (301) 208-2932; Frank J.
McAuliffe, Vice President, Qualifica-
tions and Exams, at (301) 590-6694;
or Daniel M. Sibears, Vice President,
District Oversight, at (202) 728-6911.

Endnote
1 The American Stock Exchange, Inc., the
Chicago Board Options Exchange, Inc., the
Municipal Securities Rulemaking Board, the
National Association of Securities Dealers,
Inc., the New York Stock Exchange, Inc., and
the Philadelphia Stock Exchange, Inc.

© National Association of Securities Dealers, Inc.
(NASD), March 1997. All rights reserved.
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Firm Element Advisory 1

One responsibility of the Securities
Industry/Regulatory Council on
Continuing Education (Council) is
to identify and recommend
pertinent regulation and sales
practice issues for inclusion in
Firm Element training plans.

Attached is a list of topics which
the Council considers to be
particularly relevant to the
industry at this time. The list 
is based on a review of the
performance of registered persons
in the Regulatory Element
computer-based training and
recent regulatory advisories
issued by industry self-regulatory
organizations (SROs) over the 
past 18 months. The Council is
providing this list so that
continuing education may be as
pertinent and enriching as possible
to financial professionals in the
securities industry.

These are topical issues. They are
listed here to complement issues
that firms have already determined
to be appropriate to their specific
situation, but it is not mandatory
for firms to address each and every
one of them in their Firm Element
training. Each firm should review
this list of topics vis a vis 1) the
financial products and services it
offers to investors, and 2) its
performance in the Regulatory
Element. Each firm has discretion
in deciding the relevancy of these
topics to its lines of business and
training needs, but it also has the
obligation to include topics not
listed but identified by its Firm
Element Needs Analysis.

The Council will periodically
highlight additional relevant
regulatory areas to assist the
industry and invites your
assistance. Please direct your
comments, suggestions or
questions about this and future
Advisories to either John Linnehan,
Director, Continuing Education,
NASD Regulation, Inc., at 
(301) 208-2932 or Anthony
Colonna, Senior Specialist, 
New York Stock Exchange, at 
(212) 656-2741.

The Securities Industry
Continuing Education Program
Firm Element Advisory

CEP
The Securities Industry Continuing Education Program

SM



2 Firm Element Advisory

Module 1 of the Regulatory Element computer-based
training

Registration and reporting issues

Module 3 of the Regulatory Element computer-based
training

Suitability issues 

Training Topic Relevant Training Point(s) and Reference(s)

Registered representatives must update their U-4
disclosure when certain events occur, including:

• criminal convictions or charges

• regulatory disciplinary actions

• certain civil judicial actions

• customer complaints and arbitrations

• certain employment terminations

• financial proceedings such as bankruptcies and
unsatisfied judgements or liens.

Certain of these and other events are also to be
reported to the SROs under other reporting
requirements. 
See NASD® Conduct Rule 3070, Reporting Requirements,
and NYSE Rules 345 and 351.

Selling away. 
See NASD Conduct Rule 3040, Private Securities
Transactions of an Associated Person; NYSE Rule 346.

Registration requirements of registered
representatives in light of National Securities Markets
Act of 1996

Qualify customer’s investment objectives in light of
different types of risk: 

• principal risk

• purchasing power (inflation) risk

• reinvestment risk

• liquidity risk

• market risk

• political risk.
See AMEX Rules 411 and 923; NASD Conduct Rule 2310,
Recommendations to Customers (Suitability); NYSE Rules
345 and 743.
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Training Topic Relevant Training Point(s) and Reference(s)

Module 4 of the Regulatory Element computer-based
training

Handling customer accounts issues 

Telemarketing

Mutual funds

Variable contracts

FRB Regulation T—recent amendments

• Insider trading restrictions—to whom do they apply?
See SEC Rule 10b-5 and related references on the
subject of insider trading.

• Personal accounts with other broker/dealers require
approval by designated supervisor.
See NASD Conduct Rule 3050, Transactions for or by
Associated Persons; NYSE Rule 407.

• Trust accounts—disclosure to supervisor if
registered representative is a beneficiary. 
See NASD Conduct Rule 3050, Transactions for or by
Associated Persons; NYSE Rule 407.

• Definition of conversion of funds.
See NASD Conduct Rule 2330, Customer’s Securities 
or Funds; NASD IM-2310-2, Fair Dealing with Customers.

• Distributing private offerings for not-for-profit
organizations requires disclosure to, and approval
of, broker/dealer.
See NASD Conduct Rule 3040, Private Securities
Transactions of an Associated Person.

• Ownership of assets in a joint account. When may
transfers of funds be made?

• Permitted activities upon the death of a client.

The requirement to make and maintain a do-not-call
list.

FTC regulations prescribing deceptive and abusive acts
and practices in connection with telephone solicitation
to market products and services.
See MSRB Rule G-39; NASD Notice To Members 97-1,
January 1997; NYSE Rule 440A.

Disclosure, suitability, presentation of performance
information, switching issues, print and electronic
communications.
See Special NASD Notice To Members 95-80, September
26, 1995.

Suitability and sales practice considerations. 
See NASD Conduct Rule 2310 and IM-2310-2, and NASD
Notice To Members 96-86, December 1996.

See NASD Notice To Members 96-37, June 1996; NYSE
Information Memo 96-19, June 11, 1996.



4 Firm Element Advisory

Index and currency warrants—new rules for trading

Options position and exercise limits—recent
amendments

New SEC order execution rules

Firmness of quotations

Transaction reporting

Limit orders

Short sales

Activities deemed to be collusive and therefore
prohibited

IPOs and secondary issues

Training Topic Relevant Training Point(s) and Reference(s)

See AMEX Rules 1100-1110; NASD Conduct Rule 2840,
Trading in Index Warrants, Currency Index Warrants, and
Currency Warrants; NYSE Information Memo 96-33,
November 5, 1996.

See AMEX Rules 904(b) and 905(b); CBOE Rule 4.11;
NASD Notice to Members 96-15, March 1996; NYSE
Information Memo 96-28, September 18, 1996; PHLX
Circular, Number 176-96, July 1996.

See NASD Notice To Members 96-65, October 1996 and
Federal Register, Vol. 61, No. 178, September 12, 1996,
Rules and Regulations; NYSE Information Memo 96-30,
October 3, 1996.

See SEC Rule 11Ac1-1, NASD IM-3320.

See NASD Rules 4630, 4640, 4650, 6400 Series, 6550,
6600 Series, 6700 Series.

See Special NASD Notice To Members 95-43, June 5,
1995; NASD Notice to Members 95-67, August 1995 and
96-10, February 1996; NASD IM-2110-2, Trading Ahead of
Customer Limit Order.

See also New SEC order execution rules (above).

See SEC Rules 10a-1, 10a-21; NASD Rules 3350, 3360,
4612, 11830; NYSE Rule 440B and NYSE Information
Memo 97-3, January 17, 1997.

NASD Rule 2110, Standards of Commercial Honor and
Principles of Trade; NASD Rule 2440, Fair Prices and
Commissions and related Interpretive Material to these
Rules.

The use of research reports during the period of time
after a registration statement has been filed, but before
the effective date.
See SEC Rules 137, 138, and 139.

Circumstances requiring the delivery of a preliminary
prospectus to prospective investors.
See SEC Rules 430, 460, and 15c2-8.
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Training Topic Relevant Training Point(s) and Reference(s)

Market volatility

Speculative securities—best practices

Registered representatives who are also investment
advisers—clarification of NASD rules governing them

Electronic media (e.g. the Internet)—supervisory and
other obligations related to their use

Reporting obligations under Municipal Securities
Rulemaking Board (MSRB) Rules G-37 and G-38

Trading halts due to extraordinary market volatility. 
See AMEX Rule 117; NYSE Rule 80B.

Suitability, disclosure of material adverse facts and
interests, valuations, supervision, cold call
requirements. 
See Special NASD Notice To Members 96-32, May 9, 1996
and NASD Notice To Members 96-60, September 1996.

Private securities transactions, record keeping,
supervision, etc. 
See NASD Notice To Members 96-33, May 1996.

Disclosure of material adverse facts and interests,
suitability, communications with the public rules. 
See NASD Notice To Members 96-50, July 1996, and
proposed amendments to NYSE Rules 342, 440 and 472.

Rule G-37: Political Contributions and Prohibitions on
Municipal Securities Business, MSRB Manual ¶3681,
and amendments. 
See MSRB Reports, January 1997, pp. 11-13.

Rule G-38: Consultants, MSRB Manual ¶3686.
See also NASD Notice To Members 96-54, August 1996.
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Reporting purchases and sales of municipal
securities—pertinent topics

Municipal securities—delivery of Official Statements

Training Topic Relevant Training Point(s) and Reference(s)

MSRB Rule G-14: Reports on Sales and Purchases,
MSRB Manual ¶3566, and amendments. 
See MSRB Reports, January 1997, pp. 3-9.

Board to Proceed with Customer Transaction
Reporting Program, MSRB Reports, September 1996,
page 3.

Specifications for Reporting Customer Transactions to
the MSRB, MSRB Reports, September 1996, page 10.

Reporting Time of Trade to the Board in Inter-Dealer
Transactions, MSRB Reports, January 1996, page 23;
June 1996, page 7.

MSRB Rule G-14 Transaction Reporting Procedures—
Time of Trade Reporting, MSRB Reports, September
1996, page 17.

Guidelines for Reporting Inter-Dealer Transactions
under Rule G-14, MSRB Reports, June 1996, page 9.

Reporting Executing Dealer Identities in Inter-Dealer
Transactions to the Board, MSRB Reports, October
1995, page 35.

Rule G-36 on Delivery of Official Statements, Advance
Refunding Documents and Forms G-36(OS) and 
G-36(ARD) to the Board or its Designee, MSRB Manual,
¶3676.

Reminder to Dealers Regarding Delivery of Official
Statements to the Board: Rule G-36, MSRB Reports,
September 1996, page 37.
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American Stock Exchange
American Stock Exchange
Publications Fulfillment
86 Trinity Place
New York, NY 10006
(212) 306-1391
http://www.amex.com

Chicago Board Options Exchange
Chicago Board Options Exchange
Investor Services
400 S. LaSalle Street
Chicago, IL 60605
(800) OPTIONS
http://www.cboe.com

Municipal Securities 
Rulemaking Board
MSRB
Publications Department
1640 King Street
Suite 300
Alexandria, VA 22314
(202) 223-9503
http://www.msrb.org

National Association of 
Securities Dealers
NASD MediaSource
P.O. Box 9403
Gaithersburg, MD 20898-9403
(301) 590-6142
http://www.nasd.com

New York Stock Exchange
New York Stock Exchange
Publications Department
11 Wall Street
18th Floor
New York, NY 10005
(212) 656-5273 or (212) 656-2089
http://www.nyse.com

Philadelphia Stock Exchange
Philadelphia Stock Exchange
Marketing Department
1900 Market Street
Philadelphia, PA 19103
(800) THE PHLX or (215) 496-5158
http://www.phlx.com
or info@phlx.com

Where To Obtain More Information
For more information about publications, contact the SROs at these addresses:
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Executive Summary
The Securities and Exchange Com-
mission’s (SEC) Regulation M, which
regulates the market activities of per-
sons with an interest in the outcome 
of an offering of securities, became
effective on March 4, 1997. The new
Rule replaced SEC Rules 10b-6, 
10b-6A, 10b-7, 10b-8, and 10b-21.
The NASD has filed with the SEC
proposed amendments, to be effective
March 4, 1997, to NASD® rules
regarding corporate financing, The
Nasdaq Stock Market, Inc. (Nasdaq®),
and the OTC Bulletin Board®

(OTCBB®) that are designed to assist
members in complying with Regula-
tion M. In general, the amendments to
NASD rules establish a new require-
ment for members to obtain an Under-
writing Activity Report from the
Corporate Financing Department of
NASD Regulation, Inc. (NASD Reg-
ulationSM) with respect to a proposed
distribution subject to SEC Rule 101;
modify current Nasdaq requirements
with respect to the entry of a stabiliz-
ing or penalty bid and requests for
excused withdrawal of quotations or
designation of quotations as those of a
passive market maker; and establish
new requirements for notification with
respect to penalty bids and syndicate
covering transactions for Nasdaq and
OTCBB securities. It is anticipated
the amendments will be effective
March 4, 1997. 

Introduction
On December 20, 1996, the SEC
approved new Regulation M to
replace Rules 10b-6, 10b-6A, 10b-7,
10b-8, and 10b-21 (the trading prac-
tice rules) under the Securities
Exchange Act of 1934,1 which were
rescinded. New Regulation M, which
consists of Rules 100 through 105,
governs the activities of underwrit-
ers, issuers, selling securityholders,
and others that have an interest in the
outcome of an offering of securities.
Regulation M became effective
March 4, 1997. 

This Notice provides a summary of
the provisions of Regulation M and
describes the amendments to the
NASD rules to be approved by the
SEC effective March 4, 1997 that are
intended to facilitate compliance by
members with the new requirements
of Regulation M. The text of the
amendments are attached to this
Notice. Also attached are copies of
notification forms to be used by
members to submit required notifica-
tions by fax or by electronic commu-
nication to the NASD. Members
should only rely on the text pub-
lished by the SEC in the Federal
Register as the final version of the
amendments.

Background
Regulation M represents the culmi-
nation of more than a two-year effort
by the SEC to review and modernize
the trading practice rules, which had
been in effect for over 40 years. In
recent years, the trading practice
rules have come under attack from
many market participants for the lim-
itations they place on distribution and
ordinary market-making activities of
underwriters and others and the
increased costs that are imposed as a
result. Particular concern has been
directed at the effect of the trading
practice rules on international offer-
ings. Because foreign markets gener-
ally do not have comparable rules,
and because the trading practice rules
are deemed to apply to foreign distri-
butions that occur only in part in the
U.S., the rules have potentially seri-
ous international competitive conse-
quences that have necessitated a
series of interpretations and amend-
ments designed to improve the effect
of the rules in the context of interna-
tional offerings. 

Rule 101— Distribution Partici-
pant Restrictions

The SEC has divided Rule 10b-6 into
two rules, Rules 101 and 102, which
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cover the activities of (i) distribution
participants and their affiliated pur-
chasers and (ii) issuers and selling
shareholders and their affiliated pur-
chasers, respectively.  Rule 101 of
Regulation M applies trading restric-
tions to underwriters, prospective
underwriters, syndicate members and
their affiliated purchasers. The most
significant change from Rule 10b-6
is that the restrictions of Rule 101 on
bids for, purchases of, or attempts to
induce a bid or purchase by a restrict-
ed person, do not apply to certain
securities (e.g., investment grade
rated debt) that presently are subject
to regulation by Rule 10b-6. 

The “cooling-off” periods of Rule
10b-6 that were triggered by the
anticipated commencement of the
distribution have been replaced with
a three-tier “restricted period” that is
calculated from the date on which the
subject security is priced.  Under
Regulation M, the SEC has adopted a
dual standard of world-wide average
daily trading volume and public float
value. Actively traded securities, i.e.,
securities with an average daily trad-
ing volume (ADTV) of at least $1
million and a public float value of at
least $150 million, are no longer sub-
ject to any restricted period, although
trading in such actively traded securi-
ties remains subject to the anti-fraud
and anti-manipulation provisions of
the federal securities laws. 

Securities with an ADTV of at least
$100,000, with a public float value of
at least $25 million, are subject to a
restricted period of one day prior to
the date on which the subject securi-
ty’s price is determined and all other
securities that do not meet the ADTV
or public float value tests are subject
to a restricted period of five days.
The SEC determined that the thrust
of the restricted period should focus
on daily trading activity since higher-
priced securities that trade more fre-
quently are more difficult to
manipulate. Also, the public float

volume test is intended to capture
within Rule 101 those securities that
experience unusual trading volume
relative to their public float.2

In calculating the ADTV, distribution
participants may use either a two-cal-
endar month period or a 60-day
rolling period, to be calculated within
10 days of the filing of the offering.
Moreover, the SEC is not designating
acceptable information sources for
determining ADTV, so long as the
participant has a reasonable basis for
believing that the information is reli-
able. As set forth below, NASD Reg-
ulation will issue an Underwriting
Activity Report to the manager of the
underwriting syndicate that provides
the domestic ADTV and public float
value for a security that is subject to
SEC Rule 101 to assist members’
compliance with SEC Rule 101.

Rule 101 also includes exemptions
from the imposition of the “restricted
period” for: (i) exempted securities;
(ii) exercises of options and other
securities, including rights received
in connection with a rights offering;
(iii) transactions in the ordinary
course of business in baskets of secu-
rities involving the offered security;
(iv) transactions involving sales of
Rule 144A securities of foreign and
domestic issuers to qualified institu-
tional buyers or persons deemed not 
to be U.S. persons; and (v) redeemable
securities issued by an open-end
investment company or unit invest-
ment trust. The restrictions on other
debt securities are substantially 
narrowed.

The trading restrictions of Rule 101
are only applicable to a “covered
security,” defined to include the secu-
rity that is the subject of a distribu-
tion and “reference securities.”  The
SEC defines “reference security” to
include a security into which a sub-
ject security may be converted,
exchanged, or exercised, or which,
under the terms of the subject securi-

ty, may in whole or in significant part
determine the value of the subject
security. This new focus on subject
and reference securities narrows the
potential universe of securities in
which trading must be restricted dur-
ing a distribution in comparison to
the securities covered under Rule
10b-6, which included any security
of the “same class or series” as the
security being distributed and any
“right to purchase” such security. As
a result, trading in derivative securi-
ties (e.g., convertible securities,
options, and warrants) during the dis-
tribution of an underlying security
and of “rights to purchase” the secu-
rities of a target company in a merger
or exchange offer is no longer
restricted by Rule 101. 

Bids for and purchases of outstand-
ing nonconvertible debt securities
are not restricted by Rule 101 unless
the security being purchased is iden-
tical in all of its terms to the security
being distributed. Further, invest-
ment grade nonconvertible debt
securities, nonconvertible preferred
securities, and asset-backed securi-
ties are specifically excluded from
coverage by the Rule. In the situa-
tion where Rule 101 is applicable 
to outstanding debt, the restricted
period will generally be less than
five days.  In addition, an existing
exclusion for research reports has
been expanded to allow the dissemi-
nation of information in the ordinary
course of business during the
restricted period. 

Rule 101 includes an important new
exception for “inadvertent” viola-
tions of de minimis size, including
bids that are not accepted, and one or
more purchases that in the aggregate
over the restricted period total less
than 2 percent of the security’s
ADTV, provided that the distribution
participant had in place policies and
procedures reasonably designed to
achieve compliance with the Rule. 
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Rule 102 — Issuer And Selling
Securityholder Restrictions

Rule 102 limits bids and purchases by
issuers, selling securityholders, and
their affiliated purchasers during the
applicable restricted period in a man-
ner similar to Rule 101. Unlike Rule
101, however, Rule 102 does not pro-
vide an exemption for actively traded
subject securities (although an exemp-
tion is available for actively traded ref-
erence securities) or for transactions in
investment grade debt and preferred
stock. Although transactions under
employee benefit or dividend reinvest-
ment plans generally are exempt, this
exemption does not extend to plans
that are open to persons other than
employees and securityholders and
that involve direct distributions from
the issuer or an affiliate.

Rules 101 and 102 permit a member
affiliated with an issuer or selling
securityholder to comply with the
provisions of Rule 101, rather than
Rule 102, provided that the member
is not itself the issuer or selling
shareholder. 

Rule 103 — Passive Market 
Making In Nasdaq Stocks

Rule 103 of Regulation M, which
replaces Rule 10-6A, permits “pas-
sive” market-making activity in 
Nasdaq stocks in connection with dis-
tributions during the restricted peri-
ods to alleviate liquidity problems
that may exist in the market during
those periods. The new Rule permits
passive market making for any Nas-
daq-listed security distribution that is
conducted as a fixed-price offering
underwritten on a firm-commitment
basis. Rule 103 generally limits a
market maker’s bids and purchases to
the highest current independent bid
(a bid from a market maker that is
not participating in the distribution).

Rule 103 allows passive market mak-
ing throughout the restricted period,

in contrast to Rule 10b-6A, which
prohibited passive market making
upon the commencement of offers
and sales. Although Rule 103 retains
the core provisions of Rule 10b-6A
in a number of respects, the SEC
eliminated the requirement in Rule
10b-6A that limited availability of
the Rule to Nasdaq stocks that meet
minimum share price and public float
criteria, where Nasdaq market mak-
ers that are participating in the distri-
bution account for at least 30 percent
of the total trading volume in the
security. Rule 103 continues to gen-
erally limit a passive market maker’s
bids and purchases to the highest cur-
rent independent bid and limit the
amount of net purchases a passive
market maker can make on any day
to 30 percent of its ADTV, although
an initial ADTV limit of 200 shares
in now available for less active mar-
ket makers. The bid display size limi-
tation has also been retained.

In connection with the initial ADTV
limit of 200 shares, Rule 103 also
provides that all passive market mak-
ers whose initial ADTV limit is
between 1 and 199 shares are
allowed a net purchasing capacity of
200 shares. The new Rule allows
passive market makers to make bids
or purchases at a price above the
highest independent bid where neces-
sary to comply with any SEC or
NASD rule relating to the execution
of customer orders, such as the order
handling rules. The SEC also permits
a passive market maker that is
involved in a contemporaneous pur-
chase and sale of a security to “net”
the transactions for purposes of the
ADTV calculation as long as the two
transactions are reported within 30
seconds of each other.

Rule 104 — Stabilizing Transac-
tions/Syndicate Covering Transac-
tions/Penalty Bids/Recordkeeping

Rule 104 replaces Rule 10b-7 to reg-
ulate stabilization activities during a

distribution. The new Rule retains
the requirement that only one stabi-
lizing bid is permitted in any market
at the same price at the same time.
The new Rule permits a stabilizing
bid to be initiated, maintained,
reduced, or raised based on the cur-
rent price in the principal market for
the security (domestic or foreign), as
long as the bid does not exceed the
offering price of the security or the
stabilizing bid in the principal mar-
ket. The Rule provides that the
appropriate price level for initiating a
stabilizing bid is the security’s princi-
pal market, with certain variations for
different market situations. Thus, the
most significant change from Rule
10b-7 is the ability under Rule 104 to
increase a stabilizing bid to the level
of the highest independent bid in the
principal market. 

For the first time, the SEC has
imposed disclosure and recordkeep-
ing requirements in connection with
syndicate short-covering transactions
and the enforcement of “penalty
bids.” Rule 104 requires any person
effecting a syndicate covering trans-
action or intending to enforce a
penalty bid to disclose that fact to the
self-regulatory organization with
direct oversight over the principal
market in the U.S. for the security.
Moreover, Rule 104 requires a new
legend in the offering document ref-
erencing disclosures to a discussion
in the “plan of distribution” section
of the prospectus regarding stabiliza-
tion activities and aftermarket activi-
ties and their potential effects on the
market price. Similar disclosure is
required in a document sent to a pur-
chaser regarding stabilizing transac-
tions in connection with the offering.
It is anticipated that the SEC will
delay implementation of the new
notification requirements (but not 
the disclosure requirements) until
April 1, 1997.

Managing underwriters will be
required by amendments to SEC
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Rule 17a-2 to keep records of syndi-
cate covering transactions and penal-
ty bids, as well as stabilizing
information. The information will be
required to be retained for three
years. These recordkeeping require-
ments are effective April 1, 1997.

Rule 105 — Short Sales

Rule 105 has been adopted to replace
Rule 10b-21 to limit short selling
prior to a public offering by sellers
who cover their short positions by
purchasing securities in the offering.
Rule 105 reduces the period of cov-
erage to five business days prior to
pricing, instead of the current period,
which extends from the date of the
filing of the registration statement
until the commencement of offers
and sales.  Moreover, Rule 105 does
not apply to short sales of derivative
securities.

Amendments To NASD Rules
General

The amendments to the Nasdaq rules
eliminate the requirement that mem-
bers’ submit their request to enter a
stabilizing or penalty bid, on the day
prior to the requested action. Further-
more, in connection with stabilizing
and penalty bids, the amendments
replace the current requirement for
written notification with a require-
ment for notification followed by
written confirmation. These changes
are made to permit the NASD to
respond to the quicker timetable that
is increasingly characteristic of secu-
rities distributions and, particularly, to
provide members the maximum flexi-
bility required for shelf offerings. 

In addition, the amendments to the
Nasdaq and OTCBB rules distin-
guish between the obligations of
members that are distribution partici-
pants and members that are affiliated
purchasers (as those terms are
defined in SEC Rule 100 adopted

under Regulation M). While a mem-
ber that is a distribution participant
may stabilize the price of a security
and engage in passive market mak-
ing, a member that is considered an
affiliated purchaser is not permitted
to conduct these market-related
activities during a distribution. 

The amendments also clarify that the
requirements for stabilizing, excused
withdrawal, passive market making,
penalty bids, and syndicate covering
transactions in a Nasdaq or OTCBB
security apply regardless of whether
a Nasdaq or OTCBB security is the
subject of the distribution or is a ref-
erence security (as those terms are
defined in SEC Rule 100 adopted
under Regulation M). Similarly, the
requirement that a member request
an Underwriting Activity Report, as
discussed below, from the NASD
Regulation Corporate Financing
Department applies regardless of
whether a publicly traded security is
a subject or reference security under
SEC Rule 101.

Nasdaq Rules

NASD Rule 4200—Definitions
Amendments are adopted to Rule
4200 of the Nasdaq rules to: (1)
delete the definition of “penalty bid”
because SEC Rule 100 contains a
definition of penalty bid; (2) amend
the definition of “stabilizing bid” to
refer to the definition of “stabilizing”
in SEC Rule 100; (3) delete the defi-
nition of “pre-effective stabilizing
bid” as unnecessary and confusing;
and (4) adopt new paragraph (b) Rule
4200 to incorporate the definitions of
important terms from SEC Rule 100
adopted under Regulation M for pur-
poses of the Nasdaq rules. Moreover,
for purposes of the Nasdaq rules, the
NASD has adopted a definition of the
term “Underwriting Activity Report”
to reference the report that will be
provided by the Corporate Financing
Department to the managing under-
writer of a distribution of a publicly

traded subject or reference security
that is subject to SEC Rule 101 and
includes forms that are to be used by
members to comply with their notifi-
cation obligations under Nasdaq
rules. The requirement that members
obtain the Report is adopted in Rule
2710(b)(11), discussed below.

NASD Rule 4614—Stabilizing Bids
Rule 4614 of the Nasdaq rules has
been amended to add new paragraph
(a) that requires a market maker that
intends to stabilize the price of a
Nasdaq security in compliance with
SEC Rule 104 to submit a request to
Nasdaq Market Operations to enter a
one-sided bid identified on Nasdaq as
a stabilizing bid. Paragraph (b)
retains the requirement that only one
market maker in an issue may enter a
stabilizing bid. Several provisions
that impose limitations on stabilizing
bids have been organized under a
new heading in paragraph (c).  

The notice provisions in renumbered
subparagraph (d)(1) have been
revised to permit submission to Nas-
daq Market Operations of a market
maker’s request to enter a stabilizing
bid at any time. Currently, Rule 4614
requires that Nasdaq Market Opera-
tions be notified on the day prior to
the first day on which the stabilizing
bid is to appear. This requirement is
no longer necessary. It is, however,
the obligation of the member to pro-
vide the staff sufficient time to enter
its one-sided stabilizing bid on Nas-
daq and the staff of Nasdaq Market
Operations will enter a member’s 
stabilizing bid as soon as possible
after receipt of the request from the
member.

The requirement in subparagraph
(d)(1) that the request for entry of a
stabilizing bid be in writing has been
deleted and is replaced by a require-
ment that the request be confirmed in
writing by the end of the day on
which the stabilizing bid is entered.
In light of the speed at which many
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secondary offerings and shelf distri-
butions are priced and distributed and
the volatility of the market, the
NASD believes it is important that
members be provided the ability to
move quickly in response to chang-
ing market conditions and the
requirements of such offerings. The
provision permits a member to sub-
mit its written request on an Under-
writing Activity Report provided by
the Corporate Financing Department
or to provide another form of written
notice to Nasdaq Market Operations
that contains the information related
to its request to stabilize the price of
a security. 

Rule 4619—Excused Withdrawals
and Passive Market Making
Market makers are not permitted by
the Nasdaq rules to withdraw their
quotations unless the withdrawal is
excused. In the absence of obtaining
an excused withdrawal, a member is
prohibited by Nasdaq rules from act-
ing as a market maker in the security
for 20 business days. Rule 4619 of
the Nasdaq rules regulates requests
for excused withdrawals of quota-
tions by market makers and the
request by market makers for identi-
fication of their quotations as those
of a passive market maker. 

Subparagraph (d)(1) of Rule 4619
has been amended to: (1) distinguish
between the obligations of a member
that is a distribution participant and a
member that is an affiliated purchas-
er; (2) clarify that the primary obliga-
tion to obtain excused withdrawal
and/or identification of quotations as
those of a passive market maker is
imposed on the managing underwrit-
er of the distribution, regardless of
whether the managing underwriter is
also a Nasdaq market maker in the
security; (3) clarify that the rule
applies regardless of whether the
Nasdaq security is a subject or refer-
ence security; (4) replace the “cool-
ing off” periods of Rule 10b-6 with
the one-day and five-day restricted

periods of Regulation M; and (5) clar-
ify that passive market-making quota-
tions must be identified on Nasdaq.  

In addition, the amendments provide
that notification to Nasdaq Market
Operations must occur no later than
the business day before the first
entire trading session of the one-day
or five-day restricted period under
SEC Rule 101 of Regulation M. This
amendment deletes the provision that
previously required notification to
Nasdaq Market Operations by noon
Eastern Time (ET) on the business
day before the beginning of the cool-
ing off period. An example of the
timing for the notification is as fol-
lows: If a one-day restricted period
commences at the close of Nasdaq at
4 p.m. (ET) on Monday, notice
should be provided to Nasdaq Market
Operations with respect to excused
withdrawal or passive market-making
status for Tuesday by 6 p.m. Monday
(ET), with the offering being priced
and sold after 4 p.m. (ET) on Tues-
day. The five-day restricted period is
calculated in a similar manner.3 The
provision permits notification to be
received later than the business day
before the first entire trading session
of the restricted period if such later
notification is necessary under the
specific circumstances so long as the
NASD will be able to maintain its
regulatory program to provide
surveillance of excused withdrawals
and passive market making.

Subparagraph (d)(1) continues to
require that a member submit its
request for excused withdrawal or
identification of quotations as those
of a passive market maker in writing.
The request is required to be submit-
ted in the form of the Underwriting
Activity Report that is obtained from
the Corporate Financing Department
pursuant to the amendment to Rule
2710(b)(11). Moreover, the manag-
ing underwriter remains obligated to
advise each market maker that is a
distribution participant or affiliated

purchaser that its quotations will be
automatically withdrawn. In addi-
tion, market makers that are distribu-
tion participants must be advised if
their quotations will be identified as
those of a passive market maker. A
market maker that is a distribution
participant has the option to notify
Nasdaq Market Operations that it
does not intend to be a participant in
the distribution or does not intend to
engage in passive market making.

New subparagraph (d)(3) of Rule
4619 permits the NASD to treat as an
excused withdrawal the action of a
market maker to withdraw its quota-
tions, if the withdrawal is necessary
to ensure compliance with its obliga-
tions as a stabilizer, passive market
maker, or to comply with the restrict-
ed periods of SEC Rule 101. This
provision, for example, would permit
a member that exceeds its “net pur-
chases” limitation as a passive mar-
ket maker or that has provided
insufficient time to Nasdaq Market
Operations to withdraw its quotations
to satisfy the one-day or five-day
restricted period to immediately
withdraw its quotations. However, to
ensure that members understand that
they remain obligated to request
withdrawal of their quotations
through Nasdaq Market Operations
as required in Rule 4619(a) and (d)
and should only rely on this provi-
sion in an unanticipated situation, the
provision clarifies that the granting of
such an excused withdrawal does not
prevent the NASD from taking such
action as is necessary (e.g., initiating
a disciplinary action) against the
member and its associated persons
for failure to comply with the
requirement to withdraw quotations
through Nasdaq Market Operations.

Rule 4623—Penalty Bids and Syn-
dicate Covering Transactions
New Rule 4623 has been adopted to
implement SEC Rule 104 of Regula-
tion M that requires the principal
market for a security to be notified of
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any penalty bid or syndicate covering
transaction in connection with a new
offering of securities. The new Rule
requires the submission of this notifi-
cation in writing to the Corporate
Financing Department with respect
to a Nasdaq security before imposing
the penalty bid or engaging in the
first syndicate covering transaction.
Although not required by SEC Rule
104, a market maker has the option
to request that Nasdaq Market Oper-
ations include an identifier with
respect to a penalty bid in order to
advise the market of the member’s
exercise of its contractual right.
Finally, the notification or request
may be submitted on an Underwrit-
ing Activity Report or in another
written form. If the SEC delays
effectiveness of the notification
requirements for penalty bids and
syndicate covering transactions, 
the NASD’s rule requiring such noti-
fication will not be effective until
April 1, 1997.

OTCBB Rules

The NASD has amended subpara-
graph (b)(1) of Rule 6540 of the
OTCBB rules to require that a mem-
ber that is to be a distribution partici-
pant or is an affiliated purchaser in a
distribution of OTCBB-eligible secu-
rities subject to SEC Rule 101
(unless another member has assumed
this responsibility) must provide
written notice to Nasdaq Market
Operations before the pricing of the
distribution and that the notice shall
include the intended date and time of
pricing of the offering. In addition,
the member must withdraw its quota-
tions to comply with the restricted
periods of Regulation M, and is pro-
hibited from entering a stabilizing
bid in the OTCBB. Moreover, the
member is required to provide writ-
ten notice to the Corporate Financing
Department of its intention to impose
a penalty bid or engage in syndicate
covering transactions before impos-
ing the penalty bid or engaging in the

first syndicate covering transactions.
Finally, the notices required by this
provision may be submitted on an
Underwriting Activity Report or in
another written form. If the SEC
delays effectiveness of the notifica-
tion requirements for penalty bids
and syndicate covering transactions,
the NASD’s rule requiring such noti-
fication will not be effective until
April 1, 1997.

The Corporate Financing Rule

The Underwriting Activity Report, to
be used for different forms of notifi-
cations required by the Nasdaq and
OTCBB amendments, has previously
been employed by the Corporate
Financing Department to provide
information to Nasdaq market mak-
ers as to whether the security met the
per share and public float require-
ments for the two-day or nine-day
restricted periods under Rule 10b-6
and whether the ADTV of the market
makers participating in the offering
met the requirements for passive
market making under Rule 10b-6A.
The use of the Underwriting Activity
Report has been expanded to permit
the NASD to provide information to
members to assist them in complying
with the restricted periods of SEC
Rule 101. The Report issued to the
managing underwriter will include
the calculation of the ADTV and
public float value for each subject
and reference security that is publicly
traded before the offering and will
indicate whether the security quali-
fies under SEC Rule 101 as an
actively-traded security or for the
one-day or five-day restricted peri-
ods. The Nasdaq and OTCBB
amendments give members the
option of using the Underwriting
Activity Report to submit the mem-
ber’s request to stabilize a Nasdaq
security, provide notification of the
member’s intent to impose a penalty
bid or conduct syndicate covering
transactions with respect to Nasdaq
securities, and to request an identifier

be associated with a penalty bid in a
Nasdaq security. In addition, a mem-
ber may use the Underwriting Activi-
ty Report to provide the notification
of an offering and of its intention to
impose a penalty bid or conduct syn-
dicate covering transactions with
respect to OTCBB securities. Finally,
the Underwriting Activity Report
may be used by the managing under-
writer to submit a request for
excused withdrawal of quotations or
identification of quotations as those
of a passive market maker.

To initiate a process for the issuance
of the Underwriting Activity Report,
the NASD has amended the filing
requirements of Corporate Financing
Rule 2710 to add new subparagraph
(b)(11) that requires a member acting
as a manager (or in a similar capaci-
ty) of a distribution of securities sub-
ject to SEC Rule 101 to submit a
request to the Corporate Financing
Department for an Underwriting
Activity Report. If no member is act-
ing as managing underwriter, each
member that is a distribution partici-
pant or an affiliated purchaser is
required to submit the request unless
another member has assumed
responsibility for compliance with
the requirement. The request must be
submitted with respect to any securi-
ty considered a subject or reference
security under SEC Rule 101 that is
publicly traded. Thus, the require-
ment to request an Underwriting
Activity Report applies to follow-on
or secondary distributions of a pub-
licly traded security (i.e., the publicly
traded security is the subject security
under SEC Rule 101) and to publicly
traded securities that are reference
securities in an distribution subject to
SEC Rule 101. The requirement to
request an Underwriting Activity
Report applies regardless of whether
the subject or reference security is
listed on Nasdaq, quoted in the
OTCBB, traded in the over-the-
counter market, or listed on a stock
exchange. Finally, the requirement to
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submit a request for an Underwriting
Activity Report applies regardless of
the availability of an exemption from
filing of a public offering in subpara-
graph (b)(7) of the Corporate Financ-
ing Rule.

Transmission Of Regulatory
Notices Under Regulation M 
NASD Regulation has standardized
the information content of notices
required to be submitted under its
rules to comply with Rules 101, 103,
and 104, i.e., notification of with-
drawal of quotations, identification of
quotations as those of a passive mar-
ket maker, request for entry of a sta-
bilizing bid, and notification of
penalty bids and syndicate covering
transactions. The individual notices
may be submitted to Nasdaq Market
Operations or the Corporate Financ-
ing Department, as applicable, as an
attachment to the Underwriting
Activity Report issued by the Corpo-
rate Financing Department and will
consist of a Regulation M Restricted
Period Commencement Notification
and Regulation M Trading Notifica-
tion. In an effort to provide greater
efficiency to syndicate managers and
other distribution participants, the
NASD has engaged CommScan, Inc.
(CommScan), a New York-based
company that owns and operates an
electronic communications system
currently connecting the syndicate
departments of approximately 450
subscriber firms, to establish an elec-
tronic system for transmission of the
Underwriting Activity Report
between the regulatory organizations
and broker/dealers.  The NASD pre-
viously analyzed CommScan’s sys-
tem and engaged CommScan to
develop a software application
known as NASDesk/Compliance
Desk, that facilitates electronic com-
munication between lead managers
and all syndicate members and the
Corporate Financing Department
before and during a public offering 
of securities4 for the purpose of com-

pliance with the Free-Riding and
Withholding Interpretation under 
IM-2110-1.5

The NASD has expanded the use of
NASDesk/Compliance Desk to pro-
vide electronic communications and
database capability with respect to
compliance with NASD rules that
implement SEC Regulation M and to
add a link to Nasdaq Market Opera-
tions. NASDesk permits the NASD
to communicate with members
through a pre-existing electronic
communication system known as
SynWire. As a result, the electronic
communications transmitted through
this system are generally referred to
as wires. When the NASD transmits
a wire to a member firm, the member
is able to download the wire into a
pre-formatted database known as
SynDesk. Similar to the procedures
for the Free-Riding and Withholding
Interpretation, Compliance Desk will
provide members with preformatted
wire templates that permit the mem-
ber firm to fill in data fields with per-
tinent distribution-related compliance
information required by NASD rules
related to Regulation M. Once the
wire templates are completed with
the information, the communication
protocol designed into Compliance
Desk will permit the member firm to
access the SynWire transmission sys-
tem and send the information directly
to the Corporate Financing Depart-
ment and Nasdaq Market Operations. 

Thus, the notifications described
below that are intended to provide
compliance with NASD rules and
SEC Rules 101, 103, and 104 will be
able to be electronically transmitted
to the NASD and will provide real-
time notice and audit trail informa-
tion to the NASD and to
broker/dealers. Initially, at the advent
of this program, if a member is not a
Compliance Desk subscriber, it may
submit the information by fax to
CommScan, who will manually input
the information into the notification

form and transmit it to the NASD.
Moreover, until the Compliance
Desk system for Regulation M com-
pliance is implemented, members
will provide the notifications
required by the amendments by fax
using the notification forms provided
by the NASD. A copy of the forms is
attached to this Notice.

The Regulation M Restricted Period
Commencement Notification is
required to be filed with Nasdaq
Market Operations by the managing
underwriter with respect to a Nasdaq
security to request an excused with-
drawal on behalf of the distribution
participants and affiliated purchasers
and advise whether a distribution
participant proposes, instead, to
engage in passive market making, to
comply with the member’s require-
ments under Rule 4619(d)(1). In
addition, the Notification is required
to be filed with Nasdaq Market Oper-
ations by members participating in
an offering of an OTCBB security
under Rule 6540 to provide the
intended date and time of the pricing
of the offering.

The Regulation M Trading Notifica-
tion is required to be filed by any
member with the Corporate Financ-
ing Department under Rule 4623 and
Rule 6540 to provide advice on
penalty bids and syndicate short cov-
ering transactions for Nasdaq and
OTCBB securities. In addition, the
form is to be used to request the entry
of a stabilizing bid or an identifier for
a penalty bid for a Nasdaq security
that is directed to Nasdaq Market
Operations. This form also will be
provided to the managing underwrit-
er of a distribution of securities listed
on a national securities exchange
when a request for an Underwriting
Activity Report is received and is
required to be submitted to the Cor-
porate Financing Department with
the time and date of the pricing of the
offering and the pricing amount to
permit the NASD to carry out its
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surveillance obligations with respect
to such offerings.

A request for the Underwriting
Activity Report Request Form can
also be submitted through Comm-
Scan by the underwriting manager of
an offering not otherwise subject to
the filing requirements of the Corpo-
rate Financing Rule in order to obtain
the Underwriting Activity Report
from the Corporate Financing
Department. The Regulation M
Restricted Period Commencement
Notification or Trading Notification
is required to be attached to the
Underwriting Activity Report
received by the member when the
applicable notification is submitted to
Nasdaq Market Operations or the
Corporate Financing Department.

The fees to be charged by Comm-
Scan for each wire (i.e., each notifi-
cation or request) sent over their
system will be assessed a typical cost
of $15 to $20 per wire, and could be
less or more depending on the
amount of information contained in
the wire. The Compliance Desk
charges are generally treated by the
managing underwriter as expenses of
the underwriting and are charged
back to the syndicate. 

Questions regarding this Notice may
be directed to Charles L. Bennett,
Director, or Richard J. Fortwengler,
Corporate Financing Department, at
(301) 208-2700; Dorothy L.
Kennedy, Assistant Director, Nasdaq
Market Operations, at (203) 385-
6243; or Suzanne E. Rothwell, Asso-
ciate General Counsel, NASD
Regulation, at (202) 728-8247. 

Text Of Amendments
(Note: New text is underlined; deletions are
bracketed.)

2710. CORPORATE FINANCING
RULE—UNDERWRITING
TERMS AND ARRANGEMENTS

(a) No change.

(b) Filing Requirements

(1) through (10) No change.

(11) Request for Underwriting 
Activity Report

Notwithstanding the availability of an
exemption from filing under subpara-
graph (b)(7) of this Rule, a member
acting as a manager (or in a similar
capacity) of a distribution of a pub-
licly traded subject or reference secu-
rity that is subject to SEC Rule 101
shall submit a request to the Corpo-
rate Financing Department for an
Underwriting Activity Report with
respect to the subject and/or reference
security in order to facilitate compli-
ance with SEC Rules 101, 103, or
104, and other distribution-related
Rules of the Association. The request
shall be submitted at the time a regis-
tration statement or similar offering
document is filed with the Depart-
ment, the SEC, or other regulatory
agency or, if not filed with any regu-
latory agency, at least two (2) busi-
ness days prior to the commencement
of the restricted period under SEC
Rule 101. The request shall include a
copy of the registration statement or
similar offering document (if not pre-
viously submitted pursuant to sub-
paragraph (b)(5) of this Rule). If no
member is acting as managing under-
writer of such distribution, each
member that is a distribution partici-
pant or an affiliated purchaser shall
submit a request for an Underwriting
Activity Report, unless another mem-
ber has assumed responsibility for
compliance with this subparagraph.
For purposes of this subparagraph,
SEC Rules 100, 101, 103, and 104
are rules of the Commission adopted
under Regulation M and the follow-
ing terms shall have the meanings as
defined in SEC Rule 100: “distribu-
tion,” “distribution participant,” “ref-
erence security,” “restricted period,”
and “subject security.”

(c) No change.

4000. THE NASDAQ STOCK
MARKET

4200. DEFINITIONS

(a) For purposes of the Rule 4000
Series, unless the context requires
otherwise:

[(a) - (x)] (1) - (23)

[(y)  “Penalty bid” means a stabiliz-
ing bid that permits the managing
underwriter to reclaim a selling con-
cession granted to a syndicate mem-
ber in connection with the sale of
securities in an underwritten offering
when the syndicate member resells
such securities to the managing
underwriter.]

[(z) “Pre-effective stabilizing bid”
means a stabilizing bid entered prior
to the effective date of an offering.]

[(aa)] (24) “Reported security”
means an equity security for which
quotations are entered into the Con-
solidated Quotations Service.

(25) “SEC Rule 100,” “SEC Rule
101,” “SEC Rule 103,” and “SEC
Rule 104” mean the rules adopted by
the Commission under Regulation
M, and any amendments thereto.

[(bb)] (26) “Solicitation expenses”
means direct marketing expenses
incurred by a member in connection
with a limited partnership rollup
transaction, such as telephone calls,
broker/dealer fact sheets, members’
legal and other fees related to the
solicitation, as well as direct solicita-
tion compensation to members. 

[(cc)] (27) “Stabilizing bid” means [a
bid entered for the purpose of support-
ing the price of a security to facilitate
an offering of such security as permit-
ted by SEC Rules 10b-6 and 10b-7]
the terms “stabilizing” or to “stabi-
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lize” as defined in SEC Rule 100.

[(dd)] (28) “Transaction costs”
means costs incurred in connection
with a limited partnership rollup
transaction, including printing and
mailing the proxy, prospectus or
other documents; legal fees not relat-
ed to the solicitation of votes or ten-
ders; financial advisory fees;
investment banking fees; appraisal
fees; accounting fees; independent
committee expenses; travel expenses;
and all other fees related to the
preparatory work of the transaction,
but not including costs that would
have otherwise been incurred by the
subject limited partnerships in the
ordinary course of business or solici-
tation expenses. 

(29) “Underwriting Activity Report”
is a report provided by the Corporate
Financing Department of NASD
Regulation, Inc. in connection with a
distribution of securities subject to
SEC Rule 101 pursuant to Rule
2710(b)(11) and includes forms that
are submitted by members to comply
with their notification obligations
under Rules 4614, 4619, and 4623.

(b) For purposes of Rules 4614,
4619, and 4623, the following terms
shall have the meanings as defined 
in SEC Rule 100: “affiliated purchas-
er,” “distribution,” “distribution 
participant,” “independent bid,” “net
purchases,” “passive market maker,”
“penalty bid,” “reference security,”
“restricted period,” “subject 
security,” and “syndicate covering
transaction.”

4600. NASDAQ MARKET
MAKER REQUIREMENTS

4614. Stabilizing Bids

(a) [Eligibility] 

[A market maker may enter a stabi-
lizing bid in Nasdaq, which bid will
be identified with the appropriate

identifier on the Nasdaq quotation
display.]

Market Maker Obligation/Identifier

A market maker that intends to stabi-
lize the price of a Nasdaq security
that is a subject or reference security
under SEC Rule 101 shall submit a
request to Nasdaq Market Operations
for the entry of a one-sided bid that is
identified on Nasdaq as a stabilizing
bid in compliance with the standards
set forth in this Rule and SEC Rules
101 and 104.

(b) Eligibility

Only one market maker in an issue
may enter a stabilizing bid.

(c) Limitations on Stabilizing Bids

(1) A stabilizing bid [will] shall not
be [displayed] entered in Nasdaq
unless at least one other market
maker in addition to the market
maker entering the stabilizing bid is
registered as a market maker in the
[issue] security and enter[s]ing quo-
tations that are considered an inde-
pendent bid under SEC Rule 104.

([b]2) [Character] 

[A stabilizing bid, pre-effective stabi-
lizing bid, or a penalty bid may be
entered in Nasdaq.] A stabilizing bid
must be available for all freely trad-
able outstanding securities of the
same class being offered.

(3) A market maker shall not enter a
stabilizing bid at the same time that it
is quoting any other bid or offer in
the security.

([c] d ) [Notice] Submission of
Request to Association 

(1) A market maker that wishes to
enter a stabilizing bid shall [so notify
the] submit a request to Nasdaq Mar-
ket Operations [in writing prior to the

first day on which the stabilizing bid
is to appear in Nasdaq] for the entry
in the Nasdaq quotation display of a
one-sided bid identified as a stabiliz-
ing bid. The market maker shall con-
firm its request in writing no later
than the end of the day on which the
stabilizing bid is entered by submit-
ting an Underwriting Activity Report
to Nasdaq Market Operations that
includes the information required by
subparagraph (d)(2). [and the fact
that the market maker is a manager
of the distribution]

(2) In lieu of submitting the Under-
writing Activity Report as set forth in
subparagraph (d)(1), [T] the market
maker may provide written [notice]
confirmation to Nasdaq Market
Operations that shall include:

(A) the [name] identity of the securi-
ty and its Nasdaq symbol; 

(B) [the date on which the security’s
registration will become effective, if
it is already included in Nasdaq] the
contemplated effective date of the
offering and the date when the offer-
ing will be priced;

[(C) whether the stabilizing bid will
be a penalty bid or a penalty-free bid] 

(C) the date and time that an identifi-
er should be included on the Nasdaq
quotation display; and 

(D) a copy of the cover page of the
preliminary or final prospectus [or
shelf registration statement] or simi-
lar offering document, unless the
Association determines otherwise.

[(2) In the case of a pre-effective sta-
bilizing bid, the notice shall include
(A) the name of the security and its
Nasdaq symbol; (B) the contemplat-
ed effective date of the offering; (C)
whether it is contemplated that the
pre-effective stabilizing bid will be
converted to a stabilizing bid and, if
so, whether the stabilizing bid will be
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a penalty bid or a penalty-free bid;
and (D) a copy of the preliminary
prospectus, unless the Association
determines otherwise.]

[(3) A market maker that has provid-
ed the written notice prescribed
above shall also contact Nasdaq Mar-
ket Operations for authorization on
the day the market maker wishes to
enter the stabilizing bid.]

[(d) Dual Bids in the Same Issue. A
market maker shall not enter a stabi-
lizing bid at the same time that it is
quoting any other bid or offer in the
issue.]

[(e) Volume Reporting for Stabilizing
Bids. A market maker entering a sta-
bilizing bid shall report all purchases
made on the stabilizing bid and enter
“zero volume” for sales during the
period in which the stabilizing bid is
in effect.]

4619. Withdrawal of Quotations
and Passive Market Making

(a) - (c) No change.

(d) Excused withdrawal status or pas-
sive market maker status may be
granted to a market maker that is a
distribution participant (or, in the
case of excused withdrawal status, an
affiliated purchaser) in order to com-
ply with SEC Rules [10b-6] 101, [or
Rule 10b-6A(T)] 103, or 104 under
the Act on the following conditions:

(1) A [market maker] member acting
as a manager (or in a similar capaci-
ty) of a distribution of a Nasdaq
security that is a subject or reference
security under SEC Rule 101 and any
member that is a distribution partici-
pant or that is an affiliated purchaser
in such a distribution that does not
have a manager shall [: (A)] provide
written notice to Nasdaq Market
Operations [of the prospective distri-
bution] no later than the business day
prior to the first entire trading session

of the one-day or five-day restricted
period under SEC Rule 101, unless
later notification is necessary under
the specific circumstances. [and the
fact that the market maker is a man-
ager of the distribution, the Nasdaq
security or securities that are subject
to SEC Rule 10b-6 no later than 5
business days following the filing of
a registration statement with the
Association pursuant to Rule 2710,
or, if the member is not required to
file the registration statement with
the Association, no later than 5 busi-
ness days following the filing of
offering documents with the appro-
priate regulatory authority; and, (B)
no later than noon Eastern Time on
the business day prior to the begin-
ning of the cooling off period:]

[(i)] (A) [request] The notice
required by subparagraph (d)(1) of
this Rule shall be provided by sub-
mitting a completed Underwriting
Activity Report that includes a
request on behalf of each market
maker that is a distribution partici-
pant or an affiliated purchaser to
withdraw[al of] the market
maker[s’]’s quotations, or [identifica-
tion of] that includes a request on
behalf of each market maker that is a
distribution participant that its [the
market makers’] quotations be identi-
fied as those of a passive market
maker [by providing written notice to
Nasdaq Market Operations of the
identity of the market makers that are
distribution participants], and
includes the contemplated date and
time of the commencement of the
[cooling off period] restricted period.
[and the identity of the market mak-
ers that intend to act as passive mar-
ket makers; and]

[(ii)](B) The managing underwriter
shall advise [the] each market maker
that [they have] it has been identified
as a distribution participant[s] or an
affiliated purchaser to Nasdaq Mar-
ket Operations and that [their] its
quotations will be automatically

withdrawn or identified as passive
market maker quotations, [upon the
request made by the manager] unless
[they submit to] a market maker that
is a distribution participant notifies
[the Association the notice specified
in] Nasdaq Market Operations as
required by subparagraph [(3)]
(d)(2), below.

[(2) If the security is being distribut-
ed pursuant to an offering for which
no registration statement or offering
document is required to be filed, each
market maker that is a distribution
participant shall, no later than noon
Eastern Time on the business day
prior to the beginning of the cooling
off period, provide written notice 
to Nasdaq Market Operations of its
participation in the distribution, the
contemplated date and time of the
commencement of the cooling off
period, the Nasdaq security or securi-
ties that are subject to SEC Rule 
10b-6, and request withdrawal of its
quotations or identification as a pas-
sive market maker.]

([3] 2) A market maker that has been
identified to Nasdaq Market Opera-
tions as a distribution participant
shall [provide written notice to]
promptly notify Nasdaq Market
Operations and the manager of its
intention not to participate in the
prospective distribution or not to act
as a passive market maker [no later
than 4:00 p.m. Eastern Time on the
business day prior to the beginning
of the cooling off period] in order to
avoid having its quotations with-
drawn or identified as the quotations
of a passive market maker, or in
order to have its excused withdrawal
status rescinded.

(3) If a market maker that is a distri-
bution participant withdraws its quo-
tations in a Nasdaq security in order
to comply with the net purchases
limitation of SEC Rule 103 or with
any other provision of SEC Rules
101, 103, or 104 and promptly noti-

94



NASD Notice to Members 97-10 March 1997

fies Nasdaq Market Operations of its
action, the withdrawal shall be
deemed an excused withdrawal.
Nothing in this subparagraph shall
prohibit the Association from taking
such action as is necessary under the
circumstances against a member and
its associated persons for failure to
contact Nasdaq Market Operations to
obtain an excused withdrawal as
required by subparagraphs (a) and (d)
of this Rule.

(4) [In the event the manager of a
distribution is not a market maker,
each market maker that is a distribu-
tion participant shall comply with
paragraph (d)(1) unless another mar-
ket maker has assumed responsibility
for compliance.] The quotations of a
passive market maker shall be identi-
fied on Nasdaq as those of a passive
market maker.

[For purposes of this Rule, the term
“cooling off period” refers to the
periods specified in SEC Rule 10b-
6(a)(4)(xi), the terms “distribution”
and “distribution participant” refers
to these terms as defined in SEC
Rule 10b-6(c)(5) and (c)(6) and the
term “passive market maker” refers
to this term as defined in SEC Rule
10b-6A(T).]

4623. Penalty Bids and Syndicate
Covering Transactions

(a) A market maker acting as a man-
ager (or in a similar capacity) of a
distribution of a Nasdaq security that
is a subject or reference security
under SEC Rule 101 shall provide
written notice to the Corporate
Financing Department of NASD
Regulation, Inc. of its intention to
impose a penalty bid on syndicate
members or to conduct syndicate
covering transactions pursuant to
SEC Rule 104 prior to imposing the
penalty bid or engaging in the first
syndicate covering transaction. A
market maker that intends to impose
a penalty bid on syndicate members

may request that its quotation be
identified as a penalty bid on Nasdaq
pursuant to paragraph (c) below.

(b) The notice required by paragraph
(a) shall include:

(1) the identity of the security and its
Nasdaq symbol;

(2) the date the member is intending
to impose the penalty bid and/or con-
duct syndicate covering transactions;
and

(3) the amount of the syndicate short
position, in the case of syndicate cov-
ering transactions.

(c) Notwithstanding paragraph (a), a
market maker may request that its
quotation identified as a penalty bid
on Nasdaq display by providing
notice to Nasdaq Market Operations,
which notice shall include the date
and time that the penalty bid identifi-
er should be entered on Nasdaq and,
if not in writing, shall be confirmed
in writing no later than the end of the
day on which the penalty bid identifi-
er is entered on Nasdaq.

(d) The written notice required by
paragraphs (a) and (c) of this Rule
may be submitted on the Underwrit-
ing Activity Report by including the
information required by subparagraphs
(b)(1) and (b)(2) or paragraph (c).

6500. OTC BULLETIN BOARD
SERVICE

6540. Requirements Applicable to
Market Makers

(a) No change.

(b) No change.

(1) Permissible Quotation Entries 

(A) - (C) No change.

(D) Any member that intends to be a
distribution participant in a distribu-
tion of securities subject to SEC Rule
101, or is an affiliated purchaser in
such distribution, and is entering
quotations in an OTCBB-eligible
security that is the subject or refer-
ence security of such distribution
shall (unless another member has
assumed responsibility for compli-
ance with this paragraph):

(i) provide written notice to Nasdaq
Market Operations prior to the pric-
ing of the distribution that includes
the intended date and time of the
pricing of the offering;

(ii) withdraw all quotations in the
OTCBB-eligible security to comply
with the applicable restricted period
under SEC Rule 101 and not enter a
stabilizing bid pursuant to SEC Rule
104 in the OTCBB; and

(iii) provide written notice to the
Corporate Financing Department of
NASD Regulation, Inc. of its inten-
tion to impose a penalty bid or to
conduct syndicate covering transac-
tions pursuant to SEC Rule 104 prior
to imposing the penalty bid or engag-
ing in the first syndicate covering
transaction. Such notice shall include
information as to the date the penalty
bid or first syndicate covering trans-
action will occur and the amount of
the syndicate short position.

(E) The written notice required by
subparagraphs (b)(1)(D)(i) and (iii)
of this rule may be submitted on the
Underwriting Activity Report pro-
vided by the Corporate Financing
Department of NASD Regulation,
Inc. by including the information
required by those subparagraphs.

(F)  For purposes of subparagraph
(D), SEC Rules 100, 101, 103 and
104 are rules of the Commission
adopted under Regulation M and the
following terms shall have the mean-
ings as defined in SEC Rule 100:
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“affiliated purchaser,” “distribution,”
“distribution participant,” “penalty
bid,” “reference security,” “restricted
period,” “stabilizing,” “subject secu-
rity,” and “syndicate covering trans-
action.”

Endnotes
1 Securities Act Release No. 7375 (December
20, 1996); 62 FR 520 (January 3, 1997).

2 The public float is the aggregate amount of
common equity securities held by non-affili-
ates as would be reported by an issuer on
SEC Form 10-K.
3 See, definition of “business day” in SEC
Rule 100 for purposes of calculation of the
restricted period under SEC Rule 101. It is
anticipated that this definition will be amend-
ed effective March 4, 1997. The term “busi-
ness day” for purposes of the Nasdaq rules
refers to a calendar day on which trading

occurs on Nasdaq.  
4 CommScan’s data systems are the most
complete database of equity offerings and
provide the NASD with information on all
offerings filed with the SEC.
5 Members should review Notice to Members
96-18 for a more complete description of the
operation of the SynWire and CommScan.

© National Association of Securities Dealers, Inc.
(NASD), March 1997. All rights reserved.
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UNDERWRITING ACTIVITY REPORT REQUEST FORM

ATTENTION: NASD REGULATION CORPORATE FINANCING DEPARTMENT

CITY, STATE
DATE
BK: GSC-3335

===============================================
== REQUEST FOR UNDERWRITING ACTIVITY REPORT ==
===============================================

RE: # OF SHARES
ISSUER
TYPE OF SECURITY
SYMBOL

PURSUANT TO FILING REQUIREMENTS OF NASD CONDUCT RULE
2710(B)(11), AND ACTING, IN OUR CAPACITY AS MANAGER WE REQUEST AN
UNDERWRITING ACTIVITY REPORT ON THE ABOVE SUBJECT/REFERENCED
SECURITY:

FILING DATE:        XXXXXXXXXX
ANTICIPATED TAKEDOWN:   XXXXXXXXXX
ANTICIPATED PRICING DATE: XXXXXXXXXX

SIGNATURE:                                  XXXXXXXXXX
TITLE:                                        XXXXXXXXXX
CONTACT (IF DIFFERENT FROM ABOVE):         XXXXXXXXXX

MEMBER NAME

Via CommScan, L.L.C.
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REGULATION M RESTRICTED PERIOD COMMENCEMENT FORM

ATTENTION:  NASDAQ MARKET OPERATIONS
CITY, STATE
STATE
BK: GSC-3333

=====================================================
== REGULATION M RESTRICTED PERIOD COMMENCEMENT ==
=====================================================

RE: # OF SHARES
ISSUER
TYPE OF SECURITY
SYMBOL

PURSUANT TO THE PROVISIONS OF SEC RULES 101 AND 103 UNDER
REGULATION M, YOU ARE ADVISED OF OUR INTENTION TO COMMENCE THE
RESTRICTED PERIOD ON 00/00/00 AT XX:XX XX.

PURSUANT TO RULE 4619(D) WE ADVISE YOU THAT THE FOLLOWING DEALERS
ARE DISTRIBUTION PARTICIPANTS OR AFFILIATED PURCHASERS AND THEIR
QUOTES SHOULD BE WITHDRAWN FROM THE MARKET OR DESIGNATED AS PASSIVE
MARKET MAKING QUOTES AS INDICATED:

PASSIVE
OR

MEMBERS               EXCUSED
————— ———————
MEMBER 1              XXXXXXX
MEMBER 2              XXXXXXX
MEMBER 3              XXXXXXX
MEMBER N XXXXXXX

SIGNATURE: XXXXXXXXXX
TITLE:    XXXXXXXXXX
CONTACT (IF DIFFERENT FROM ABOVE): XXXXXXXXXX

MEMBER NAME

Via CommScan, L.L.C.
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REGULATION M TRADING NOTIFICATION FORM

ATTENTION: NASD REGULATION CORPORATE FINANCING DEPARTMENT
NASDAQ MARKET OPERATIONS DEPARTMENT

CITY, STATE
DATE
BK: GSC-3334

========================================
== REGULATION M TRADING NOTIFICATION ==
========================================

RE: # OF SHARES
ISSUER
TYPE OF SECURITY
SYMBOL

OFFER PRICE: XXXXXXXXXX
LAST TRADE BEFORE OFFER: XXXXXXXXXX
EFFECTIVE DATE: XXXXXXXXXX
EFFECTIVE TIME: XXXXXXXXXX
TRADE DATE: XXXXXXXXXX

PURSUANT TO THE PROVISIONS OF SEC RULE 104 UNDER REGULATION M, YOU ARE
ADVISED OF OUR INTENTION TO ENGAGE IN THE BELOW LISTED ACTIVITY ON THE
DATE SHOWN:

ACTIVITY DATE TIME
————— ——— ———
FIRST STABILIZING TRANSACTION:   XXXXXXX XXXXX
FIRST COVERING TRANSACTION:        XXXXXXX
FIRST PENALTY BID TRANSACTION:  XXXXXXX XXXXX (OPTIONAL)

SIGNATURE:                          XXXXXXXXXX
TITLE: XXXXXXXXXX
CONTACT (IF DIFFERENT FROM ABOVE): XXXXXXXXXX
TELEPHONE NUMBER XXX-XXX-XXXX

MEMBER NAME

Via CommScan, L.L.C.
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NASD 
NOTICE TO
MEMBERS
97-11

NASD Regulation
Requests Comment On
Proposed Rule Restricting
Payment Of Referral Fees
By NASD Members;
Comment Period
Expires April 30, 1997

Suggested Routing
Senior Management

Advertising

Corporate Finance

Government Securities

Institutional

Internal Audit

Legal & Compliance

Municipal

Mutual Fund

Operations

Options

Registration

Research

Syndicate

Systems

Trading

Training

Executive Summary
In the following document, NASD
Regulation, Inc. (NASD RegulationSM)
requests comment on new NASD®

Rule 2460 that would restrict the pay-
ment of “finders” or referral fees 
by NASD members to unregistered
third parties for the referral of retail
business.  

Questions concerning this Request
For Comment should be directed to
R. Clark Hooper, Senior Vice Presi-
dent, Office of Disclosure and
Investor Protection, NASD Regula-
tion, at (202) 728-8325; or Mary N.
Revell, Assistant General Counsel,
Office of General Counsel, NASD
Regulation, at (202) 728-8203.

Request For Comment
The NASD encourages all interested
parties to comment on the proposed
new Rule. Comments should be
mailed to:

Joan Conley
Office of the Corporate Secretary
NASD Regulation, Inc.
1735 K Street, NW
Washington, DC 20006-1500

or e-mailed to:
pubcom@nasd.com.

Comments must be received by April
30, 1997. Before becoming effective,
any rule change developed as a result
of comments received must be adopt-
ed by the NASD Regulation Board of
Directors, may be reviewed by the
NASD Board of Governors, and must
be approved by the SEC.
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NASD 
REGULATION
REQUEST FOR
COMMENT
97-11

Executive Summary
NASD Regulation, Inc. (NASD 
RegulationSM) requests comment on 
new NASD® Rule 2460 that would
restrict the payment of “finders” or
referral fees by NASD members to
unregistered third parties for the
referral of retail business.  

Questions concerning this Request
For Comment should be directed to
R. Clark Hooper, Senior Vice Presi-
dent, Office of Disclosure and
Investor Protection, NASD Regula-
tion, at (202) 728-8325; or Mary N.
Revell, Assistant General Counsel,
Office of General Counsel, NASD
Regulation, at (202) 728-8203.

Background
On December 28, 1995, the NASD
filed with the Securities and
Exchange Commission (SEC) a 
proposed rule change that specifies
requirements for broker/dealer con-
duct on the premises of a financial
institution (proposed bank broker/
dealer rule).1 The purpose of the pro-
posed bank broker/dealer rule was to
address concerns about customer
confusion over the distinction
between the insured products of
financial institutions and the unin-
sured securities products of broker/
dealers operating on the premises of
financial institutions and to provide a
regulatory framework for regulating
bank broker/dealer activities. 

The SEC published the proposal in
the Federal Register on March 22,
1996, requesting comments by May
21, 1996.2 The SEC received 87
comments on the proposed bank bro-
ker/dealer rule, many of which
objected to the referral fee provision
in the rule. That provision would
have prohibited members from pay-
ing referral fees to employees of a
financial institution who are not reg-
istered with an NASD member in
connection with locating, introduc-
ing, or referring customers of the

financial institution to the member.
The commenters objected to the pro-
vision as anti-competitive, since it
would have applied only to broker-
age operations on the premises of a
financial institution. As a result, the
provision regarding referral fees has
been deleted from the proposed bank
broker/dealer rule, and the NASD
Regulation Board of Directors
(Board) has approved the solicitation
of comment on a proposed referral
fee rule that would apply to all
NASD members. 

The NASD believes that it is impor-
tant to be able to regulate the flow of
securities-related compensation from
its members to unregistered persons
in connection with the solicitation of
securities transactions. Therefore, the
NASD consistently has taken the
position in published interpretations
that it is improper for a member or a
person associated with a member to
make payments of “finders” or refer-
ral fees to third parties who introduce
or refer prospective brokerage cus-
tomers to the firm, unless the recipi-
ent is registered as a representative of
an NASD member firm.3 This posi-
tion is based on the definition of
“representative” in the NASD rules
and the definition of “associated per-
son” in the NASD By-Laws. In par-
ticular, Rule 1031(b) defines a
representative of a member firm as:

[A person] associated with a member
... who [is] engaged in the investment
banking or securities business for the
member including the functions of
supervision, solicitation or conduct
of business in securities. (Emphasis
added.)

The NASD By-Laws define a “per-
son associated with a member” as
“any natural person engaged in the
investment banking or securities
business who is directly or indirectly
controlling or controlled by such
member...”4

103



NASD Regulation Request For Comment 97-11 March 1997

The NASD interprets these provi-
sions to mean that persons who intro-
duce or refer prospective customers
and receive compensation for such
activities are engaged in the securi-
ties business for the member in the
form of solicitation.5 NASD disci-
plinary decisions have stated that
solicitation is the first step in the con-
summation of a securities transaction
and must be regarded as part of the
conduct of business in securities.6

NASD Regulation believes that per-
sons who receive compensation from
a member for soliciting securities
transactions are engaged in the secu-
rities business under the control of a
member firm and should be subject
to NASD qualification and registra-
tion requirements.

Although the NASD, on an informal
basis, has permitted “one-time” fees
not tied to the completion of a trans-
action or the opening of an account,
it has consistently taken the position
that the activities of locating, intro-
ducing, or referring potential retail
customers come within the definition
of representative and that persons
who receive compensation for per-
forming such activities are acting on
behalf of the member and should be
registered with the firm. The NASD
has stated that the following situa-
tions raise the presumption that a
finder should be registered:

• The finder repeatedly refers
prospective customers to the 
member;

• The finder makes a sales pitch or a
recommendation concerning the
investment purchased;

• Direct transaction-based compensa-
tion is paid to the finder.7

The SEC also has taken a position on
the regulatory obligations associated
with the acceptance of referral fees.
Over the years, the SEC has estab-
lished, through “no action letters,” an

exemption from broker/dealer regis-
tration requirements under the Secu-
rities Exchange Act for individuals
whose function is that of a “finder.”
This exemption is usually condi-
tioned upon representations that the
“finder” will have no involvement in
negotiations, will not discuss details
or make recommendations regarding
securities transactions, and will not
receive transaction-based compensa-
tion.8 Although it might be argued
that an individual who does no more
than refer or introduce a prospective
retail customer to a broker/dealer is
performing essentially the same
function, the NASD always has taken
the position that this function is
encompassed by the definition of
“representative,” particularly where
compensation is involved.

The NASD has received a large num-
ber of inquiries regarding the propri-
ety of paying referral fees to third
parties who introduce or refer
prospective brokerage customers to
the firm, including questions about
whether such payments may be made
to bank employees. To clarify the
NASD’s position and make it avail-
able to all members, the Board has
approved the solicitation of comment
on the proposed rule.

Description
The proposed new referral fee rule,
NASD Rule 2460, would prohibit a
member or a person associated with 
a member from paying cash or non-
cash compensation to any person
(other than persons who are regis-
tered with the member or persons
who are themselves NASD mem-
bers) in connection with locating,
introducing, or referring prospective
brokerage account customers to the
member. As drafted, the Rule would
apply to payments directed to any
“person.” NASD Rule 0120(j)
defines the term “person” to include
“any natural person, partnership, cor-
poration, association, or other legal

entity.” Because only natural persons
can be associated persons and thus
subject to the requirement to register
with a member firm, comment is
requested on whether the Rule
should be limited in application to
payments to natural persons for refer-
rals of retail brokerage business.

The proposed Rule prohibits both
direct and indirect referral pay 
payments. Thus, the Rule prohibits
both compensation through payments
made directly to an unregistered 
person as well as payments made
indirectly to an individual or an orga-
nization that are specifically ear-
marked for subsequent payment to an
unlicensed person. The proposed
Rule would not, however, prohibit
non-NASD member financial institu-
tions from paying referral fees to
their own employees as permitted by
the Interagency Statement on Retail
Sales of Nondeposit Investment
Products (February 15, 1994).

The proposed Rule differs from the
published interpretation described
above by not including an exception
from the prohibition for the payment
of a nominal fee for a referral where
the payment is occasional, not deter-
mined by the outcome of the referral,
and where the recipient does not reg-
ularly engage in activity that might
reasonably be expected to result in
continued referrals.9 NASD Regula-
tion preliminarily does not believe
that there is a need for such an excep-
tion for a rule that is limited in appli-
cation to referrals of brokerage
account customers. Comment is
requested on whether such an excep-
tion is necessary and, if so, what
types of payments should be permis-
sible under the exception.  

NASD Regulation believes that it is
important to be able to regulate the
flow of compensation related to secu-
rities transactions from its members
to unregistered persons, and that
compliance with a referral fee rule,
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as described above, would signifi-
cantly reduce the risks attendant to
the solicitation of securities transac-
tions by unregistered persons.

Request For Comment
The NASD encourages all interested
parties to comment on the proposed
new Rule. Comments should be
mailed to:

Joan Conley
Office of the Corporate Secretary
NASD Regulation, Inc.
1735 K Street, NW
Washington, DC 20006-1500

or e-mailed to:
pubcom@nasd.com.

Comments must be received by
April 30, 1997. Before becoming
effective, any rule change developed
as a result of comments received
must be adopted by the NASD Regu-
lation Board of Directors, may be
reviewed by the NASD Board of
Governors, and must be approved by
the SEC.

Text Of Proposed Rule
(Note: All language is new.)

Rule 2460. Referral Fees

No member or person associated with
a member shall, directly or indirectly,
give or permit to be given cash or
non-cash compensation to any person
(other than persons registered with
the member and other members) in
connection with locating, introducing,
or referring prospective brokerage
account customers to the member.

Endnotes
1 File No. SR-NASD-95-63.
2 Release No. 34-36980; 61 FR 11913.
3 See NASD Notice to Members 89-3; 
NASD Guide to Rule Interpretations
(May 1994), p. 108.
4 Article I(9).
5 See note 3, supra.
6 See, e.g., In the Matter of District Business
Conduct Committee for District No. 2 vs.
Hanmi Securities et al. (National Business
Conduct Committee Decision, May 9, 1996).

7 NASD Guide to Rule Interpretations (May
1994), p. 108.
8 See, e.g., International Business Exchange
Corp., SEC No-Action Letter (December 12,
1986); Merrill Lynch, Pierce, Fenner &
Smith, Inc., SEC No-Action Letter (July 9,
1987). But see Charles Schwab & Co., Inc.,
SEC No-Action Letter (November 27, 1996).
9 See NASD Guide to Rule Interpretations,
supra, note 3: “On an informal basis, the
[NASD] has permitted ‘one time’ fees not
tied to the completion of a transaction or
opening of an account.” See also Notice to
Members 89-3, supra note 3. The rule pro-
posed in Notice to Members 89-3 would have
permitted members “to pay fixed fees for
referrals on an occasional basis, provided that
the fee is minimal and neither the entitlement
to nor the amount of the fees are linked to the
opening of an account, the execution of trans-
actions, the volume of business, or in any
other way tied to the outcome of the referral.”

© National Association of Securities Dealers, Inc.
(NASD), March 1997. All rights reserved.
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In the following document, NASD
Regulation, Inc. (NASD RegulationSM)
requests comment on new NASD®

Rule 3121 that would govern a mem-
ber’s use and release of customer
confidential financial information.
The Rule would apply to all mem-
bers that use or release confidential
financial information regarding cus-
tomers who are natural persons. The
Rule contains requirements applica-
ble to the use of confidential financial
information that is obtained from a
business affiliate and to the release of
such information to any third party,
whether affiliated or unaffiliated. The
Rule also includes a definition of
confidential financial information
and business affiliate. 

Questions concerning this Request
For Comment should be directed to
R. Clark Hooper, Senior Vice Presi-
dent, Office of Disclosure and
Investor Protection, NASD Regula-
tion, at (202) 728-8325; or Mary N.
Revell, Assistant General Counsel,
Office of General Counsel, NASD
Regulation, at (202) 728-8203.

Request For Comment
The NASD encourages all interested
parties to comment on the proposed
new Rule 3121. Comments should be
mailed to:

Joan Conley
Office of the Corporate Secretary
NASD Regulation, Inc.
1735 K Street, NW
Washington, DC 20006-1500

or e-mailed to:
pubcom@nasd.com.

Comments must be received by April
30, 1997. Before becoming effective,
any rule change developed as a result
of comments received must be adopt-
ed by the NASD Regulation Board of
Directors, may be reviewed by the
NASD Board of Governors, and must
be approved by the SEC.
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NASD 
REGULATION
REQUEST FOR
COMMENT
97-12

Executive Summary
NASD Regulation, Inc. (NASD Reg-
ulationSM) requests comment on new
NASD® Rule 3121 that would gov-
ern a member’s use and release of
customer confidential financial infor-
mation. The Rule would apply to all
members that use or release confi-
dential financial information regard-
ing customers who are natural
persons. The Rule contains require-
ments applicable to the use of confi-
dential financial information that is
obtained from a business affiliate and
to the release of such information to
any third party, whether affiliated or
unaffiliated. The Rule also includes a
definition of confidential financial
information and business affiliate. 

Questions concerning this Request
For Comment should be directed to
R. Clark Hooper, Senior Vice Presi-
dent, Office of Disclosure and
Investor Protection, NASD Regula-
tion, at (202) 728-8325; or Mary N.
Revell, Assistant General Counsel,
Office of General Counsel, NASD
Regulation, at (202) 728-8203.

Background
On December 28, 1995, the NASD
filed with the Securities and
Exchange Commission (SEC) a pro-
posed rule change that specifies
requirements for broker/dealer con-
duct on the premises of a financial
institution (proposed bank broker/
dealer rule).1 The purpose of the pro-
posed bank broker/dealer rule was to
address concerns about customer
confusion over the distinction
between the insured products of
financial institutions and the unin-
sured securities products of broker/
dealers operating on the premises of
financial institutions and to provide a
regulatory framework for regulating
broker/dealer activities. 

The SEC published the proposed
bank broker/dealer rule in the Federal
Register on March 22, 1996, request-

ing comments by May 21, 1996.2 The
SEC received 87 comments on the
proposal, most of which raised objec-
tions to a provision in the proposed
rule that would have prohibited bank
broker/dealers from using customer
confidential financial information
provided by the financial institution
unless prior written approval had
been granted by the customer to
release the information. Many of the
commenters believed that any such
restriction should apply to the entire
industry, not only to bank broker/
dealers. As a result, the provision
restricting the use of confidential
financial information has been delet-
ed from the proposed bank broker/
dealer rule, and is being proposed as
a rule that would apply to all NASD
members.

Description
Proposed new Rule 3121 would 
govern the use and release of confi-
dential financial information of cus-
tomers who are natural persons. The
Rule would apply to all members that
use customer confidential financial
information that is obtained from a
business affiliate, including financial
institutions, insurance companies,
finance companies, and to members
who release customer confidential
financial information to any third
party, whether affiliated or unaffiliat-
ed. The Rule does not apply to the
release of information to a regulatory
authority with jurisdiction over the
member or pursuant to court process
or to the sharing of information pur-
suant to clearing, custodial, or trans-
fer arrangements with member firms.

The Rule includes definitions of con-
fidential financial information and
business affiliate. Confidential finan-
cial information is defined as cus-
tomer financial information other
than lists of customer names,
addresses, and telephone numbers, or
information that can be obtained
from unaffiliated credit bureaus or
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similar companies in the ordinary
course of business. The term busi-
ness affiliate is defined as a person
with whom the member maintains a
control relationship or has a contrac-
tual arrangement for the purpose of
servicing customers. This definition
thus includes entities that maintain
“networking” arrangements with
member firms but no other type of
corporate affiliation. Comment is
requested on whether the definition
of business affiliate accurately speci-
fies the universe of persons that
should be subject to the “negative
consent” provisions of the Rule,
described below.

Paragraph (a) of the Rule would
require that before releasing confi-
dential financial information to a per-
son other than a business affiliate, a
member must clearly and conspicu-
ously disclose that the information
may be released and that the cus-
tomer has the right to object to its
release. Following such disclosure,
the member would be required to
obtain the written consent of the cus-
tomer. The requirements of para-
graph (a) would be triggered, for
example, when a member sells a cus-
tomer list to an unaffiliated entity.

Where information is released to
business affiliates, members would
be required by paragraph (b) to pro-
vide customers with the same disclo-
sures described above. The customer
then must be provided with a mean-
ingful opportunity to object to the
release of the information, and the
information may not be released if an
objection is received. The require-
ments of this paragraph would apply,
for example, when a member shares
such information with an affiliated
insurance or mortgage company.

Commenters should consider as a
factor in evaluating the usefulness of
the proposed disclosures that such
information may be available from
sources other than the member and

that a customer’s objection to the
member’s release of information
therefore will not necessarily protect
the confidentiality of the information.

Paragraph (c) of the Rule would pro-
hibit the use by a member of confi-
dential financial information that is
provided to it by a business affiliate
unless the member determines that
the affiliate complied with the
requirements set out in paragraph (b)
or the member itself complies with
those requirements. This paragraph
would apply, for example, to the use
by a member of confidential financial
information provided by a financial
institution with which it has a net-
working arrangement to provide
securities services to the customers
of the financial institution. While not
required by the Rule, members also
should consider informing customers
that this information may be used to
make investment recommendations.

Releasing information to business
affiliates is treated differently from
releasing it to other persons to reflect
the different expectations that cus-
tomers may have with respect to the
sharing of confidential information.
In addition, in might not be feasible
to require affirmative written consent
in every case, particularly where such
information is maintained by a mem-
ber and an affiliate in a central
database. Thus, where information is
being released to an affiliate, and cus-
tomers normally expect or even
desire that such information be shared
for purposes of receiving various
financial services from the same
source, the Rule requires firms to pro-
vide disclosure and an opportunity for
a customer to object to the release
before information may be shared.
On the other hand, where information
is being shared with a person other
than an affiliate, and customers may
not expect or desire that information
will be shared, the Rule requires that
a firm obtain written customer con-
sent as well as providing disclosure.

The required disclosure must be
made to both new and existing cus-
tomers: disclosure may be made to
new customers at the time the
account is opened and to existing
clients through the mail or appropri-
ate electronic media.3 Comment is
requested on whether the Rule
should be applied prospectively to
only new customers. Disclosure may
be made by any entity that initially
obtains the confidential information,
and other entities, including broker/
dealers, should be able to rely on the
other entity’s compliance with
required disclosures. Comment is
requested on whether the required
disclosure should be provided in the
account-opening document or
whether it should be provided in a
separate document.

Only one consent to the use or
release of a particular customer’s
confidential financial information
should be required. Also, written
consent to the release of confidential
financial information to a person
other than an affiliate or an objection
to the release or use of such informa-
tion may be made through appropri-
ate electronic media.4 In any event,
each customer would have to be pro-
vided a reasonable period of time in
which to express his or her right to
object before information could be
shared with affiliates.

The recently enacted amendments 
to the Fair Credit Reporting Act
(FCRA), 15 U.S.C. Section 1681 et
seq., also address the use and release
of confidential financial information.
The FCRA regulates the consumer
reporting industry by imposing cer-
tain restrictions and requirements on
consumer reporting agencies. Any
entity, including a broker/dealer, that
accumulates and disseminates certain
consumer information may be subject
to the FCRA. In particular, an entity
that provides so-called “non-experi-
ence information” (e.g., information
contained in credit applications or
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reports from credit bureaus, demo-
graphic firms, or other third parties) to
a non-affiliate could be considered a
consumer reporting agency and might
be required to comply with FCRA
requirements. On the other hand, an
entity may share without limitation
“experience information” (i.e., infor-
mation derived from transactions or
experiences with the consumer) with
both affiliates and non-affiliates with-
out becoming subject to the FCRA. In
addition, as a result of recent amend-
ments to the FCRA, members of the
same corporate family now may share
non-experience consumer information
without becoming subject to FCRA
requirements. In particular, the
amendments allow affiliates to share
non-experience information, either
directly or through a central database,
so long as it is clearly and conspicu-
ously disclosed to the consumer that
information may be shared among the
affiliates, and the consumer is given
an opportunity, before the information
is initially communicated, to opt out
of the sharing arrangement.

The proposed Rule applies generally
to the use and release of the type of
information referred to in the FCRA
as “experience information.” While
the FCRA allows for the unrestricted
sharing of such information, NASD
Regulation preliminarily believes
that customer protection concerns
dictate that more stringent standards
should apply to member firms before
they may release or use customer
confidential financial information.
Thus, the Rule goes further than the
FCRA in imposing specific require-
ments on member firms that share
such information with affiliates or
non-affiliates.

Request For Comment
The NASD encourages all interested
parties to comment on the proposed
new Rule 3121. Comments should be
mailed to:

Joan Conley
Office of the Corporate Secretary
NASD Regulation, Inc.
1735 K Street, NW
Washington, DC 20006-1500

or e-mailed to:
pubcom@nasd.com.

Comments must be received by April
30, 1997. Before becoming effective,
any rule change developed as a result
of comments received must be adopt-
ed by the NASD Regulation Board of
Directors, may be reviewed by the
NASD Board of Governors, and must
be approved by the SEC.

Text Of Proposed Rule
(Note: All language is new.)

3121. Use and Release of 
Confidential Financial Information

(a) Release of Information to 
Persons Other Than Business
Affiliates

(1) A member shall not release confi-
dential financial information regard-
ing any customer to any person other
than a business affiliate unless:

(A) the member clearly and conspic-
uously discloses to the customer that:

(i) the information may be released
to a person other than a business
affiliate; and

(ii) the customer has the right to
object to the release of the informa-
tion; and

(B) following such disclosure, the
customer has consented in writing to
the release of such information to
such other person.

(2) Paragraph (a)(1) shall not apply
to the release by a member of confi-
dential financial information to a
governmental, regulatory, or self-reg-

ulatory authority with jurisdiction
over the member or to a court of
competent jurisdiction.

(b) Release of Information to 
Business Affiliates 

A member shall not release confiden-
tial financial information regarding
any customer to a business affiliate
unless the member:

(1) clearly and conspicuously dis-
closes to the customer that:

(A) the information may be released
to a business affiliate; and

(B) the customer has the right to object
to the release of the information; 

(2) provides the customer with an
opportunity, a reasonable period of
time before the time that the informa-
tion is released, to object to the
release of the information; and

(3) has not received an objection
from the customer to the release of
the information.

(c) Use of Information Provided 
by Business Affiliates

A member shall not use confidential
financial information regarding any
customer provided by a business
affiliate unless either the member
determines that the business affiliate
has followed the procedures
described in paragraph (b) or the
member complies with the require-
ments of paragraph (b).

(d) Definitions

(1) “Confidential financial informa-
tion” shall mean any financial infor-
mation concerning a customer but
shall not include:

(A) a customer’s name, address(es),
and telephone number(s), unless the
customer specifies otherwise; or
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(B) information that can be obtained
from unaffiliated credit bureaus or
other similar companies in the ordi-
nary course of business.

(2) “Business Affiliate”

The term “business affiliate,” when
used in this rule with respect to a
member, shall mean any person that,
directly or indirectly, controls, is con-
trolled by, or is under common con-
trol with, such member, or any
person with which the member has a
contractual arrangement for servicing
customers.

(e) Exception

Notwithstanding the foregoing, this
Rule 3121 shall not apply to the shar-
ing of information: (1) pursuant to
clearing, custodial, or transfer
arrangements with member firms
necessary to service customer
accounts or (2) pertaining to cus-
tomers other than natural persons.

Endnotes
1 File No. SR-NASD-95-63.
2 Release No. 34-36980; 61 FR 11913.
3 The SEC recently issued guidelines on the

use of electronic media by broker/dealers and
others for delivery of information required 
by SEC rules.  See Release No. 33-7288; 
34-37182; IC-21945; IA-1562 (May 9, 1996),
61 FR 24644 (May 15, 1996).
4 Id.

© National Association of Securities Dealers, Inc.
(NASD), March 1997. All rights reserved.
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Executive Summary
The Department of the Treasury’s
(Treasury) amendments to the Bank
Secrecy Act (BSA), which facilitate
tracing funds through the funds-
transmittal process, became effective
May 28, 1996. For transmittals of
funds of $3,000 or more, broker/
dealers are required to obtain and
keep certain specified information
concerning the transmittor and the
recipient of those funds. In addition,
broker/dealers must include this
information on the actual transmittal
order.

Questions regarding this Notice may
be directed to Samuel Luque, Jr.,
Associate Director, Compliance,
NASD Regulation, Inc., at (202)
728-8472; or Susan DeMando, Dis-
trict Coordinator, Compliance,
NASD Regulation, Inc., at (202)
728-8411.

Background
The BSA authorizes the Treasury to
require financial institutions, includ-
ing broker/dealers, to keep records
and file reports about the source, vol-
ume, and movement of funds into
and out of the country and through
domestic financial institutions. In
1992, the Annunzio-Wylie Anti-
Money Laundering Act (1992
Amendment) amended the BSA to
give the Treasury and the Board of
Governors of the Federal Reserve
System (Fed.) joint authority to pre-
scribe regulations for maintaining
records of domestic and international
transmittals of funds.

In April 1993, the Treasury and the
Fed. published a joint proposal with
amendments to the BSA for funds
transfers, which was adopted in final
form in early 1995 (Joint Rule). The
Joint Rule requires additional record-
keeping related to certain funds
transmittals and transfers by
broker/dealers and other financial
institutions. At the same time, the

Treasury adopted a companion rule
(Travel Rule or Rule) that requires
financial institutions to include on
transmittal orders certain information
that must be retained under the new
recordkeeping requirements. Mem-
bers may refer to Notices to Members
96-67, 95-69, 95-88, and “For Your
Information” in the April 1996
Notices to Members for additional
information on these amendments.

Questions And Answers
Listed below are frequently asked
questions about the recordkeeping
rules for transmittals of funds and
funds transfers under the BSA. As
with Notice to Members 96-67,
which was also in a question-and-
answer format, this information is
not meant to be comprehensive and
does not replace or supersede the
terms of these provisions. NASD
RegulationSM appreciates the assis-
tance of the Treasury’s Financial
Crimes Enforcement Network 
(FinCEN) in the preparation of this
Notice.

Q1: What travel requirements are
in effect?

A1: A Rule is in place [31 CFR
103.33(g)] that requires all
financial institutions to pass on
certain information to the next
financial institution when pro-
cessing funds transmittals.
This Rule complements the
Joint Rule [31 CFR 103.33(e)
and (f)].

Q2: Who issued this Rule?

A2: The Travel Rule was issued by
FinCEN of the U.S. Department
of the Treasury.

Q3: Are all transmittals of funds
subject to this Rule?

A3: No. Only transmittals of funds
equal to or greater than $3,000
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(or its foreign equivalent) are
subject to this Rule. In addi-
tion, transmittals of funds gov-
erned by the Electronic Funds
Transfer Act (Reg E) or made
through an ATM or point of
sale system are not subject to
this Rule. 

Q4: When did this new Rule take
effect?

A4: This Rule took effect on May
28, 1996. 

Q5: What are the Travel Rule’s
requirements?

A5: All transmittor’s financial
institutions must include and
send the following in the trans-
mittal order:

• the name of the transmittor;

• the account number of the
transmittor, if used;

• the address of the 
transmittor;

• the identity of the transmit-
tor’s financial institution;

• the amount of the transmittal
order;

• the execution date of the
transmittal order;

• the identity of the recipient’s
financial institution;

and, if received:

• the name of the recipient;

• the address of the recipient;

• the account number of the
recipient;

• any other specific identifier
of the recipient.

An intermediary financial
institution must pass on all of
the information it receives
from a transmittor’s financial
institution or the preceding
intermediary financial institu-
tion, but has no general duty to
obtain information not provid-
ed by the transmittor’s finan-
cial institution or the preceding
intermediary financial institu-
tion. Exceptions are noted
below in Question # 6.

However, if the system used to
effect the transmittal of funds
(e.g., the Fedwire System) is
not currently designed to meet
these requirements, the name,
address, and account of the
transmittor, and the identity of
the transmittor’s financial insti-
tution need not be passed on,
until such time as the bank that
sends the order to the Federal
Reserve Bank or otherwise
completes its conversion to the
expanded Fedwire message
format. 

Note: In “For Your Informa-
tion” in the April 1996 Notices
to Members, it was stated that
NASD members that transmitted
orders to another financial insti-
tution through a software appli-
cation program that follows the
format of the Fedwire could not
avail themselves of this relief.
However, since that publication,
the Treasury has amended its
regulations so that relief is
extended to these situations. 

Moreover, if any lawful order
is received at, or if a request
from another financial institu-
tion is made to a recipient’s
financial institution, that finan-
cial institution must go back to
the transmittor’s financial insti-
tution, or any other preceding
financial institution, if the
transmittor’s financial institu-

tion is unknown, and retrieve
information not included in the
transmittal of funds due to sys-
tem limitations. 

Q6: Are there any exceptions to
these requirements? 

A6: Yes. If the transmittor and the
recipient are the same person,
and the transmittor’s financial
institution and the recipient’s
financial institution are the
same domestic bank or domes-
tic securities broker, then the
transaction is excepted from
the requirement contained in
these new rules. 

In addition, if both the trans-
mittor and the recipient,
defined as the beneficial recipi-
ent, are any of the following,
then the transmittal of funds is
not subject to these rules: 

• domestic bank;

• wholly owned domestic sub-
sidiary of a domestic bank;

• domestic broker or dealer in
securities;

• wholly owned domestic sub-
sidiary of a domestic broker or
dealer in securities;

• United States;

• federal agency or 
instrumentality;

• state or local government;

• state or local agency or
instrumentality.

Q7: Does this Rule require any
reporting to the government of
any information?

A7: No. However, if a broker/deal-
er is a party to the transmittal
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of funds, and if that transmittal
seems to the broker/dealer to
be suspicious, then a broker/
dealer may choose to file a
suspicious activity report with
the Treasury. Note: It is antici-
pated that in 1997, broker/
dealers will be added to the list
of financial institutions that
are subject to the BSA’s suspi-
cious activity reporting
requirement. Currently, banks
must file reports of suspicious
activity (whether or not that
activity involves a transmittal
of funds) to the Treasury.

Q8: How long does a financial insti-
tution have to keep records
required by these new rules? 

A8: Five years. 

Q9: What is the benefit of this Rule
to the public?

A9: Law enforcement authorities
have identified for the Trea-
sury instances in which
records maintained by finan-
cial institutions were incom-
plete or insufficient and
thereby hampered criminal
investigations. In addition, in
certain criminal investigations,
financial institutions were
unable on a timely basis to
provide law enforcement
authorities with useful finan-
cial records of transmittals of
funds. This Rule was created
to ensure that in criminal
investigations, as well as tax or
regulatory proceedings, suffi-
cient information would be
available to quickly enable
authorities to determine the
source of the transmittal of
funds and its recipient. Finally,
it is anticipated that this Rule
will permit law enforcement

authorities to more easily
determine the parties to a
transaction. 

Q10: What is a “financial institu-
tion” for the purposes of this
Rule?

A10: The term “financial institution”
includes most importantly:
banks; securities brokers or
dealers; casinos subject to the
BSA; and money transmitters,
check cashers, currency
exchangers, and money order
issuers and sellers subject to
the BSA. Please see 31 CFR
103.11 for more information. 

Q11: Does this Rule treat banks and
non-bank financial institutions
differently?

A11: No. Banks and non-bank
financial institutions are treat-
ed identically under the Travel
Rule.

Q12: What are some of the implica-
tions of the Travel Rule for
financial institutions subject to
this Rule?

A12: The most important implica-
tion is that financial institu-
tions must be aware that if a
transmittal of funds involves
both bank and non-bank finan-
cial institutions, each financial
institution must carefully ana-
lyze and understand all of the
definitions that apply to its role
in the transmittal of funds.
This is important because the
Rule’s requirements on finan-
cial institutions differ, depend-
ing on what role a financial
institution plays (i.e., a trans-
mittor’s, an intermediary’s, or
a recipient’s financial institu-
tion) in a transmittal of funds.

For example, in a situation in
which the customer of a secu-
rities broker/dealer initiates a
transmittal of funds that is sent
through a bank, that bank is an
intermediary financial institu-
tion for the purposes of the
Travel Rule and the broker/
dealer is the transmittor’s
financial institution. 

The next important implication
is that financial institutions
must carefully understand the
role of the succeeding financial
institution in the chain of each
transmittal of funds, particular-
ly where a transmittal of funds
moves from a bank to a non-
bank, or vice versa. This is
important because the Travel
Rule’s requirement to pass
information to the next finan-
cial institution in the chain
implicitly requires financial
institutions that effect transmit-
tals of funds to coordinate the
transfer of information
required by these new rules. 

Finally, as the range of ser-
vices offered by financial insti-
tutions expands, financial
institutions must recognize that
a single transmittal of funds
may involve two or more
funds transfer systems (e.g.,
SWIFT, CHIPS, Fedwire). In
such cases, it is important that
each financial institution
understand its role(s) in such a
complex transmittal of funds,
because its duties under this
Rule arise from its role(s) in
the transmittal of funds.

Q13: What is the relationship
between the terms used in this
Rule and those used within
Article 4A of the Uniform
Commercial Code (UCC)?
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Q14: Do the terms created in this
regulation apply to transmittals
of funds to or from anywhere
in the world?

A14: Yes. However, the require-
ments of the BSA apply only
to activities of financial institu-
tions within the United States.
Thus, for example, part, but
not all of an international
transmittal of funds can be
subject to the Travel Rule.

Q15: Is this Rule limited to wire
transfers?

A15: No. The term transmittal of
funds includes other transac-
tions and transfers besides 
wire transfers or electronic
transfers. 

Q16: What are examples of trans-
mittals of funds that are not
wire transfers?

A16: Financial institutions some-
times effect transmittals of
funds using correspondent
accounts or journal entry trans-

fers, such as “due from” and
“due to” accounts. In such
cases, covered transmittals of
funds have occurred even
though no wire transfer
occurred.

In addition, a check can be the
transmittal order within a
transmittal of funds. This lim-
ited case occurs when Cus-
tomer 1 goes into Financial
Institution A and orders a
transmittal of funds be sent to
Customer 2 at Financial Insti-
tution B. Financial Institution
A, perhaps because it is a
small financial institution or
because the transaction
involves a function (such as a
trust) that is segregated from
the rest of the financial institu-
tion, sends a check, payable to
Financial Institution B, directly
to Financial Institution B, and
does not send the check direct-
ly to Customer 1 or to Cus-
tomer 2. This check must be
Financial Institution A’s own
check (however, it need not be
drawn on Financial Institution

A), and not the check of the
customer. This check contains
with it instructions to have
Financial Institution B subse-
quently credit Customer 2’s
account. In such a case, the
check and its instructions are
the transmittal order effecting
a transmittal of funds.

Q17: How should aggregated trans-
mittals of funds be treated?

A17: This is a situation where a
financial institution pools
many separate requests for
transmittals of funds into one
pooled transmittal of funds.

Whenever a financial institu-
tion aggregates separate trans-
mittals of funds from separate
transmittors, the transmittor’s
financial institution itself
becomes the transmittor, for
the purpose of the Travel Rule.
Conversely, any time a finan-
cial institution pools separate
recipients from separate trans-
mittals of funds, the recipient’s
financial institution itself
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becomes the recipient, for the
purpose of the Travel Rule. 

For example, if a money trans-
mitter has five customers who
wish to have funds disbursed to
five separate recipients at a sep-
arate broker/dealer, and the 
broker/dealer uses a bank to
effect the movement of funds,
the bank might aggregate the
five separate customers. In such
an instance, the bank may list
as the transmittor for the pur-
poses of the Travel Rule the
transmittors’ broker/dealer, and
the recipient as the recipients’
broker/dealer. However, the
transmittors’ broker/dealer
itself is independently obligated
“to make travel” the required
information to the recipients’
broker/dealer. Thus, the infor-
mation is still required to ‘trav-
el’ in an aggregated transmittal
of funds, although not necessar-
ily in the same manner or by
the same parties as in a non-
aggregated transmittal of funds.

Q18: How should joint party trans-
mittals of funds be treated?

A18: If, for example, Ms. A and Ms.
B, sisters, with different names

and addresses, jointly act as the
transmittor or as the recipient.
In such cases, it may be impos-
sible to transfer all the informa-
tion required under the Travel
Rule. In this instance, the Trea-
sury suggests the following: 

When a transmittal of funds is
initiated by more than one
transmittor, or sent to more
than one recipient, the trans-
mittor’s financial institution
may select one transmittor, or
one recipient, as the person
whose information must be
passed under the Travel Rule.
In all cases involving a trans-
mittal of funds from a joint
account, the account holder
that ordered the transmittal of
funds should be identified as
the transmittor on the transmit-
tal order. Please note that for
the Joint Rule [31 CFR
103.33(e) and (f)], records
must still be kept on all parties. 

Q19: How should a financial institu-
tion treat a customer who uses
a code name or a pseudonym,
or a customer who has request-
ed that the financial institution
hold his/her mail?

A19: In all such cases, the financial
institution must use the cus-
tomer’s true name and the cus-
tomer’s address. The use of a
code name, or pseudonym, is
prohibited. Similarly, a finan-
cial institution must not use the
financial institution’s own
address, except where that is
the actual address of record of
the person. 

Q20: To whom can a financial insti-
tution go, should it have fur-
ther questions?

A20: Any financial institution may
contact its primary BSA exam-
ination authority, or FinCEN at
(800) 949-2732 or (703) 905-
3920. In addition, FinCEN
publishes information regard-
ing money laundering, which
is a great area of concern, and
the impetus behind the Joint
and Travel Rules, on the Inter-
net at http://www.ustreas.gov/
treasury/bureaus/fincen/.

© National Association of Securities Dealers, Inc.
(NASD), March 1997. All rights reserved.
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Executive Summary
On February 21, 1997, NASD Regu-
lation, Inc. (NASD RegulationSM) filed
with the Securities and Exchange
Commission (SEC) an amendment to
NASD® Conduct Rule 2340 to regu-
late the disclosure of values for unlist-
ed and illiquid direct participation
program (DPP) and real estate invest-
ment trust (REIT) securities on cus-
tomer account statements. The
proposed amendment would, among
other things, require that an estimated
value for DPP/REIT securities be dis-
closed under certain circumstances
and mandate cautionary disclosures.
The SEC will publish the proposed
amendment in the Federal Register,
indicating a time period when mem-
bers and others may comment. The
new rules will not become final until
approved by the SEC.

Introduction
NASD Regulation is publishing this
Notice to alert members to the fact
that a proposed amendment to regu-
late the inclusion of unlisted and
illiquid DPP and REIT securities on
customer account statements was
submitted to the SEC for approval on
February 21, 1997. The proposed
amendment will be published by the
SEC for public comment in the Fed-
eral Register. This proposal was
originally published for comment in
Notice to Members 94-96 and has
been significantly revised in response
to the comments received. This
Notice describes the proposed
amendment as submitted to the SEC. 

Although the text of the Rule as filed
with the SEC is attached to this
Notice, members should not rely on
the text herein as the final version of
the amendment, or as the version that
will be published by the SEC for
public comment in the Federal Regis-
ter. It is possible that the amendment
will be revised before publication in
the Federal Register or before final
approval by the SEC. Moreover, the

proposal that will be published in the
Federal Register will include a more
complete discussion of the back-
ground of the amendment and a dis-
cussion of the changes made in
response to comments received on
Notice to Members 94-96. NASD
Regulation recommends that mem-
bers only submit comments to the
SEC in response to the SEC’s publi-
cation of the amendment in the Fed-
eral Register. 

Background
Rule 2340 requires members who
conduct a general securities business
to provide account statements to cus-
tomers on at least a quarterly basis
containing a description of any secu-
rities position, money balances, or
account activity in the accounts since
the prior account statements were
sent. “Account activity” includes, but
is not limited to, purchases, sales,
interest credits or debits, charges or
credits, dividend payments, transfer
activity, securities receipts or deliver-
ies, and/or journal entries relating to
securities or funds in the possession
or control of the member. “General
securities member” refers to any
member that conducts a general
securities business and is required to
calculate its net capital pursuant to the
provisions of SEC Rule 15c3-1(a),
except for paragraphs (a)(2) and (a)(3).
However, a member that does not
carry customer accounts and does not
hold customer funds and securities is
exempt from the provisions of Rule
2340.

NASD Regulation has filed a pro-
posed rule change with the SEC to
amend Rule 2340 to provide regula-
tory guidance to members regarding
the disclosure of values for DPP1

securities on customer account state-
ments to regulate the manner in
which information is provided to
investors as to the performance of
their DPP investment assets. In par-
ticular, NASD Regulation has been
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concerned that a significant number
of NASD members continue to carry
DPP securities on customer account
statements at original purchase price
and has determined that this practice
needs to be eliminated. In addition,
the proposed amendment to Rule
2340 would also apply to certain
REIT securities, which are not
included in the NASD’s definition of
DPP security in paragraph (a)(4) of
Rule 2810, to ensure similarity of
treatment under NASD rules of the
two products.

Description Of Proposed
Amendments
Scope And Definitions

The new requirements in Rule 2340
are proposed to apply to DPP securi-
ties and REIT securities. The defini-
tions of DPP and REIT securities
proposed in subparagraphs (c)(3) and
(4) of Rule 2340 encompass only
unlisted DPPs and REITs, since an
investment in listed securities pro-
vides investors with some measure of
liquidity and market values. Thus,
the definitions exclude securities list-
ed on a national securities exchange
or The Nasdaq Stock Market, Inc., as
well as securities that are in a deposi-
tory and settle regular way. The defi-
nition of DPP securities proposed in
subparagraph (c)(3) also excludes
any program registered as a com-
modity pool, since those programs
generally offer investors a security
that is redeemable by the issuer, at
the customer’s option at regular inter-
vals and at ascertainable values.

Requirements To Place Estimated
Values On Customer Account
Statements And Guidance On
Appropriate Sources Of Valua-
tions—Subparagraphs (b)(1)-(2) 

The amendment contains two specif-
ic circumstances under which general
securities members are obligated to
provide to customers estimated val-

ues for DPP and/or REIT securities
in the customers’ accounts. 

In the first circumstance, under sub-
paragraph (b)(1) of the amendment,
if a general securities member partic-
ipated in the public offering of DPP
or REIT securities, then the member
must list the DPP/REIT securities on
its customer account statements with
estimated values if such values are
available pursuant to subparagraphs
(b)(3)(A)(ii) or (iii) of the amend-
ment. When a general securities
member participates in the public
offering of DPP or REIT securities,
NASD Regulation believes that the
member should inform its customers
of the estimated value of the DPP or
REIT securities. Subparagraph
(b)(3)(A)(iii) permits a member to
include an estimated value that is
contained in an annual report dis-
tributed to investors pursuant to Sec-
tions 14(a) or 14(c) of the Securities
Exchange Act of 1934 (Act) or in a
periodic report filed with the SEC
under Section 13 or 15(d) of the Act.2

This provision is intended to address
the concern of members regarding
their liability for disclosing an esti-
mated value, by permitting the mem-
ber to rely on the liabilities under the
federal securities laws that attach to
the general partner’s or trustee’s dis-
closure. Subparagraph (b)(3)(A)(ii)
also permits a member to include an
estimated value provided by an inde-
pendent source engaged by the mem-
ber. Where a member is obligated to
include an estimated value for DPP/
REIT securities on customer account
statements under subparagraph (b)(1),
the member is permitted to include
valuations from both an independent
source and an annual/periodic report,
if the member determines to do so.

In considering this mandatory obliga-
tion, NASD Regulation determined
that there are circumstances where
the member should be required to
refrain from using an estimated value
that the member believes is inappro-

priate. Therefore, proposed subpara-
graph (b)(1) also provides that a
member shall not include an estimat-
ed value of the securities on the
account statement if the member
believes that the estimated value was
inaccurate as of the date of the valua-
tion or is no longer accurate due to a
material change in the operations or
assets of the program. With respect to
the latter phrase, the assets of a real
estate limited partnership would be
considered to be impaired, for exam-
ple, where the lessee fails to perform
under the lease. Similarly, the sale of
property would be considered a
material change because the sale
reduces the value of the program.

In the second circumstance, under
subparagraph (b)(2) of the amend-
ment, if a general securities member
or its affiliate acts as a fiduciary in
connection with partnership or trust
securities that are held in retirement
accounts and discloses individual
DPP/REIT estimated values to retire-
ment account holders,3 then the
member must disclose the same valu-
ations on the statements of all other
customers owning such securities.
NASD Regulation believes that
when a member or its affiliate acts as
a fiduciary for retirement accounts
and provides individual DPP/REIT
security values to its retirement
account customers, other customers
of the broker/dealer should receive
the same values being provided to
retirement account customers. The
requirement to disclose the ERISA or
IRA valuation to other customers
would not conflict with the fiduciary
and custodial obligations imposed by
the Department of Labor and the
IRS. However, neither the Depart-
ment of Labor (which administers
ERISA Regulations) or the IRS
(which administers IRA and other
retirement products) specifically
require fiduciaries to provide indi-
vidual values for any assets held in
the retirement account. Therefore, if
the general securities member acting
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as a fiduciary does not provide indi-
vidual values for the DPP and/or
REIT securities in the retirement
account, proposed new subparagraph
(b)(5), discussed more fully below, is
intended to provide an exception
from the requirement to disclose
individual values.4

Appropriate Source For Estimated
Values—Subparagraph (b)(3)(A) 

The amendment would add new sub-
paragraph (b)(3)(A) to require that,
where DPP and/or REIT securities
are listed on the statement with 
an estimated value, such values shall
be, under proposed subsection
(b)(3)(A)(ii), provided by an inde-
pendent source engaged by the mem-
ber, or, under proposed subsection
(b)(3)(A)(iii), from a valuation pro-
vided in an annual report distributed
to investors or in a periodic report
required to be filed with the SEC
(discussed more fully above). A
member may use an estimated value
from either or both of these sources.

In addition, under proposed subpara-
graph (b)(3)(A)(iv), an estimated
value for the DPP/REIT securities
may be developed by the member
only where a valuation by an inde-
pendent source or from an SEC
annual and periodic report is not
available. 

In addition, subparagraph
(b)(3)(A)(i) requires that any value
provided must be developed from
data which is as of a date no more
than 18 months before the date the
customer account statement is issued.
NASD Regulation believes that this
requirement is appropriate because
an estimated value, accurate upon its
first use on a customer account state-
ment, may become stale due to
length of time or occurrence of sub-
sequent events (such as the sale of a
major asset of the partnership). The
18-month standard is believed to pro-
vide sufficient time for the member

and for an independent valuation
source to develop an estimated value
for DPP/REIT securities based on the
audited financial statements con-
tained in Form 10-K of the DPP or
REIT that is filed by March 30th and
is based on financial statements dated
December 31st of the prior year. This
standard would permit the member to
continue to use a valuation based on,
for example, the December 31, 1995,
financials during April, May, and
June 1997, while a new estimated
value based on the December 31,
1996, financials is being developed.
In developing an objective standard,
NASD Regulation considered
whether investors would be disad-
vantaged if an event occurred that
would render an estimated value dis-
closed on customer account state-
ments obsolete during the 18-month
period. As set forth above, members
are prohibited from including an esti-
mated value on the account statement
that the member believes was inaccu-
rate at the time it was developed or is
no longer accurate as a result of a
material change in the operations or
assets of the program or trust.

Segregation Of DPP/REIT 
Securities—Subparagraphs
(b)(3)(B) And (b)(6)

If an estimated value is disclosed for
the DPP/REIT securities on a cus-
tomer’s account statement, subpara-
graph (b)(3)(B) of the proposed
change would require that DPP and
REIT securities must be segregated
from other securities into a separate
location on the customer account state-
ment. NASD Regulation believes that
investments in non-publicly traded
DPP and REIT securities and the esti-
mated values that may be disclosed
regarding their performance differ suf-
ficiently from the prices of other secu-
rities and that customers will benefit
from having the DPP and/or REIT
securities grouped together. The segre-
gation of these securities into a sepa-
rate location on the customer account

statement should also lessen the possi-
bility of misleading customers regard-
ing the estimated values for DPP/
REIT securities since the valuations
will be distinguished from listed secu-
rities and accompanied by cautionary
disclosures. 

Subparagraph (b)(6) of the proposed
change requires that DPP/REIT secu-
rities listed on customer account
statements without an estimated
value shall also be segregated. Thus,
the requirement to segregate
DPP/REIT securities will apply
regardless of whether the security is
listed with or without an estimated
value.

Disclosure Of The Source Of The
Estimated Value—Subparagraph
(b)(3)(B)(i) 

The amendment would require in
subparagraph (b)(3)(B)(i) that mem-
bers provide disclosure of a brief and
easily understood statement relating
to the source of the estimated value,
provided that the customer is
informed as to how to obtain a more
complete and detailed explanation of
the methodology from the member.
The provision includes two examples
of such a brief statement: the state-
ment may say that “the value repre-
sents an estimate of the investor’s
interest in the assets owned by the
DPP or REIT” or that “the value . . .
represents an estimate of the value of
the investor’s DPP and/or REIT
securities.”

Disclosure Of Nature Of
DPP/REIT Securities—Subpara-
graph (b)(3)(B)(ii) 

Subparagraph (b)(3)(B)(ii) is pro-
posed to require disclosure in close
proximity to the location of the
DPP/REIT securities on the account
statement that DPP securities are
generally illiquid securities and the
estimated value disclosed may not be
realizable if the customer seeks to

121



NASD Notice to Members 97-14 March 1997

liquidate the security. The requisite
disclosure is considered to be suffi-
ciently proximate if it is located on
the same page that the DPP and/or
REIT securities are listed.

Aggregation Of Estimated Values
For DPP/REIT Securities With
The Value Of Other Securities In
Subtotals And In The Total
Account Value—Subparagraphs
(b)(4)(A) And (B) 

A general securities member that dis-
closes an estimated value for a DPP
and/or REIT security on a customer
account statement is prohibited, under
proposed subparagraph (b)(4)(A),
from aggregating the estimated value
of the DPP/REIT securities with the
value of any other securities in any
subtotal on the statement. In addition,
under proposed subparagraph
(b)(4)(B), if a member wishes to
include the estimated value of the
DPP/REIT securities in the total
account value on the statement, the
member is required to provide disclo-
sure in close proximity to the total
account value of the subtotal for
DPP/REIT securities and of the illiq-
uid nature of the securities as required
by subparagraph (b)(3)(B)(ii), as dis-
cussed above. NASD Regulation con-
siders “close proximity” to require
that the subtotal for DPP/REIT secu-
rities and the cautionary disclosure
appear on the same page as the total
account value.

Use Of Purchase Price—Subpara-
graph (b)(4)(C) 

Subparagraph (b)(4)(C) is proposed
to prohibit members from using the
original purchase price of a DPP or
REIT security on a customer account
statement as the estimated value.
However, additional language is
included to clarify that the same dol-
lar value of the purchase price may
be used where a valuation methodol-
ogy results in the estimated value and
purchase price being equivalent.

Thus, regardless of the mandatory
obligations in subparagraphs (b)(1)
and (b)(2) to disclose an estimated
value for DPP/REIT securities under
certain circumstances, the member
may not use the original purchase
price as the required estimated value. 

Retirement Account Statements
With No Individual Values—Sub-
paragraph (b)(5) 

Proposed subparagraph (b)(5) states
that, if a retirement account statement
prepared in accordance with ERISA
and IRS regulations includes an
aggregate value of the assets held in
the account, but does not provide
individual values for any of the
assets, then the member is only
required to include disclosure on the
account statement that DPP and/or
REIT securities included in the
account are generally illiquid securi-
ties. As a result of the exception pro-
vided in subparagraph (b)(5) from
subparagraphs (b)(1)-(4), the mem-
ber may include the value of
DPP/REIT securities in the total
account value. NASD Regulation
believes that since individual values
are not required to be provided for
any of the assets in the retirement
account, the other provisions that
would, in particular, require disclo-
sures along with the display of the
total account value, are unnecessary. 

Required Disclosure For Unpriced
Securities—Subparagraph (b)(6) 

Subparagraph (b)(6) is proposed to
require that where no valuation for
DPP/REIT securities is disclosed on
the statement, the member shall seg-
regate the DPP/REIT securities on
the account statement and the
account statement must include dis-
closure that DPP/REIT securities are
generally illiquid securities, the value
of the security may be different than
its purchase price, and, if applicable,
that accurate valuation information is
not available.

Implementation Of Amendment
To provide members (or their service
organizations) sufficient time to mod-
ify their computer systems to comply
with the amendment, the NASD is
requesting that the amendment
become effective six months after
SEC approval. During that time, the
NASD will issue a Notice to Mem-
bers announcing SEC approval of the
amendment and the anticipated effec-
tive date. In addition, the staff of the
NASD Regulation Corporate Financ-
ing Department will respond to
inquiries by members and their ser-
vice organizations regarding compli-
ance with the amendment. To the
extent that interpretive issues arise
during this period that are applicable
to those members that are subject to
the amendment, the NASD will issue
a Notice to Members to clarify for all
members the application of this Rule
change.

Questions concerning this Notice
may be directed to Suzanne E. Roth-
well, Associate General Counsel,
NASD Regulation, at (202) 728-
8247; or Charles L. Bennett, Direc-
tor, and Carl R. Sperapani, Assistant
Director, Corporate Financing
Department, NASD Regulation, at
(301) 208-2700.

Text Of Proposed Amendment
(Note: New text is underlined; 
deletions are bracketed.)

Rule 2340. Customer Account
Statements

(a) General

Each general securities member
shall, with a frequency of not less
than once every calendar quarter,
send a statement of account (“state-
ment”) containing a description of
any securities positions, money bal-
ances, or account activity to each
customer whose account had a secu-
rity position, money balance or
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account activity during the period
since the last such statement was sent
to the customer.

(b) DPP/REIT Securities

(l) If a member participated in the
public offering of any direct partici-
pation program (DPP) or real estate
investment trust (REIT) securities (as
these terms are defined below) and
an estimated value of DPP or REIT
securities is available pursuant to
subparagraphs (3)(A)(ii) or (iii), the
member shall list the DPP and/or
REIT securities on the statement
with an estimated value; except that
the member shall not include on the
account statement an estimated value
that the member believes is inaccu-
rate as of the date of the valuation or
is no longer accurate as a result of a
material change in the operations or
assets of the program or trust; or

(2) If the member or an affiliate of
the member, acting as a fiduciary,
provides estimated values of DPP
and/or REIT securities to accounts
that are subject to Employee Retire-
ment Income Securities Act
(“ERISA”) and Internal Revenue
Service (“IRS”) regulations, the
member shall disclose the same valu-
ations on the statements of all other
customers owning such securities.

(3) If DPP and/or REIT securities are
listed on the statement with an esti-
mated value:

(A) such estimated value shall be:

(i) developed from data which is as
of a date no more than 18 months
prior to the date the statement is
issued; and

(ii) provided by an independent
source engaged by the member;
and/or

(iii) provided in an annual report of
the DPP or REIT distributed to

investors pursuant to Sections 14(a)
or 14(c) of the Act, as applicable, or
a periodic report filed by the DPP or
REIT with the Commission under
Sections 13 or 15(d) of the Act; or

(iv) developed by the member, if val-
uations pursuant to subparagraphs
(ii) and (iii) are not available; and

(B) the member shall segregate DPP
and/or REIT securities by listing them
on the statement separately from non-
DPP and non-REIT securities and
shall include on the statement:

(i) a brief and easily understood
description of the type of estimated
value provided (e.g., that the value
represents an estimate of the
investor’s interest in the assets
owned by the DPP or REIT or repre-
sents an estimate of the value of the
investor’s DPP and/or REIT securi-
ties) and its source, and how a cus-
tomer may obtain a complete and
detailed explanation of the valuation
methodology employed; and

(ii) disclosure in close proximity to
the listing of DPP and/or REIT secu-
rities that DPP and/or REIT securi-
ties are generally illiquid securities
and the estimated value disclosed
may not be realizable if the customer
seeks to liquidate the security.

(4) In disclosing on the statement an
estimated value of DPP and/or REIT
securities, the member shall not;

(A) aggregate the estimated value of
DPP and/or REIT securities with the
value of any other securities in any
subtotal on the statement;

(B) aggregate the estimated value of
DPP and/or REIT securities with the
value of any other securities in the
total account value unless the state-
ment includes the total estimated
value of DPP and/or REIT securities
and the disclosure required by sub-
paragraph (3)(B)(ii) in close proximi-

ty to the total account value; and

(C) include the original issue price of
a DPP or REIT security as the esti-
mated value (unless valuation of the
securities by another method indi-
cates the same dollar amount as the
original issue price).

(5) Notwithstanding subparagraphs
(b)(1)-(4), if a retirement account
statement prepared in compliance
with ERISA and IRS regulations
includes DPP and/or REIT securities
and individual values are not provid-
ed for any of the assets in the
account, the member shall disclose
on the statement that DPP and/or
REIT securities are generally illiquid
securities.

(6) If the DPP and/or REIT securities
are listed on the statement without a
price and without an estimated value,
the member shall segregate the DPP
and/or REIT securities by listing
them on the statement separately
from non-DPP and non-REIT securi-
ties and shall include on the state-
ment disclosures that: DPP and/or
REIT securities are generally illiquid
securities; the value of the security
may be different than its purchase
price; and, if applicable, accurate val-
uation information is not available.

[(b)] (c) Definitions For purposes of
this Rule[,];

(1) the term “account activity” shall
include, but not be limited to, pur-
chases, sales, interest credits or deb-
its, charges or credits, dividend
payments, transfer activity, securities
receipts or deliveries, and/or journal
entries relating to securities or funds
in the possession or control of the
member.

(2) [(c) For purposes of this Rule,]
the term “general securities member”
shall refer to any member which con-
ducts a general securities business
and is required to calculate its net
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capital pursuant to the provisions of
SEC Rule 15c3-1(a), except for para-
graph (a)(2) and (a)(3). Notwith-
standing the foregoing definition, a
member which does not carry cus-
tomer accounts and does not hold
customer funds and securities is
exempt from the provisions of this
section.

(3) the term “direct participation pro-
gram securities” shall include equity
securities issued by a “direct partici-
pation program” as defined in Rule
2810 that would be included on a
customer’s statement of account even
if not held by the member, but does
not include securities on deposit in a
registered securities depository and
settled regular way, securities listed
on a national securities exchange or
The Nasdaq Stock Market, or any
program registered as a commodity
pool with the Commodities Futures
Trading Commission.

(4) the term “real estate investment
trust securities” shall include equity
securities issued by a real estate
investment trust as defined in Section
856 of the Internal Revenue Code
that would be included on a cus-
tomer’s statement of account even if
not held by the member, but does not
include securities on deposit in a reg-
istered securities depository and set-
tled regular way or securities listed
on a national securities exchange or
The Nasdaq Stock Market.

(d) No change.

Endnotes
1 The term direct participation program is
defined in NASD Rule 2810 subparagraph
(a)(4) to be a “program which provides for
flow-through tax consequences regardless of
the structure of the legal entity or vehicle for
distribution . . .”  The definition would cover
most limited partnerships and specifically
excludes real estate investment trusts.

2 The reporting requirements of the Act do
not impose a mandatory obligation on general
partners or trustees to provide an estimated
value to investors in a periodic report or in
the annual report.
3 The Employee Retirement Income Securi-
ties Act (ERISA) and Internal Revenue Ser-
vice (IRS) regulations require, at least
annually, that a retirement account fiduciary
provide to the account holder a statement of
the total value of all the assets in the account. 
4 The adoption of such an exception does not
represent a view that the proposed require-
ment to provide individual ERISA/IRA valu-
ations to other customers of the broker/dealer
will discourage members from providing
such individual valuations. To the contrary,
fiduciaries are increasingly providing individ-
ual values for each asset in a retirement
account to permit the account holder to make
withdrawals when the account holder has
reached the age when ERISA/IRS regulations
require annual mandatory withdrawals that do
not exceed a percentage-of-assets limitation. 

© National Association of Securities Dealers, Inc.
(NASD), March 1997. All rights reserved.
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Executive Summary 
On February 5, 1997, the Securities
and Exchange Commission (SEC)
approved an amendment to the Auto-
mated Confirmation Transaction
(ACTSM) Service rules (NASD® Rule
6130) to require all Market Makers to
mark their ACT reports to denote
when they have relied on the Market
Maker exemption to the NASD short-
sale rule.1 The effective date for the
Rule change is April 7, 1997.

Background And Summary 
On June 29, 1994, the SEC approved
the NASD short-sale rule applicable
to short sales2 in Nasdaq National
Market® securities on an 18-month
pilot basis through March 5, 1996.
The termination date for the pilot
program has subsequently been
extended through October 1, 1997.
The NASD short-sale rule prohibits
member firms from effecting short
sales at or below the current inside
bid as disseminated by Nasdaq®

whenever that bid is lower than the
previous inside bid.3 The NASD
short-sale rule is in effect during nor-
mal domestic market hours (9:30
a.m. to 4:00 p.m., Eastern Time). 

To ensure that Market Maker activi-
ties that provide liquidity and conti-
nuity to the market are not adversely
constrained when the NASD short-
sale rule is invoked, the Rule pro-
vides an exemption to “qualified”
Nasdaq Market Makers. Even if a
Market Maker is able to avail itself
of the qualified Market Maker
exemption, it can only utilize the
exemption from the short-sale rule
for transactions that are made in 
connection with bona fide market-
making activity. Beginning in Febru-
ary 1996, to be a “qualified” Market
Maker, a Market Maker had to satis-
fy Nasdaq’s Primary Market Maker
(PMM) standards.4 If a Market
Maker is a PMM for a particular
stock, there is a “P” indicator next to
its quote in that stock. However,

because of another NASD rule pro-
posal recently approved by the
SEC, starting March 3, 1997, all
Market Makers registered in and
quoting a Nasdaq National Market
security were deemed to be a
PMM in that security. According-
ly, all Market Makers registered in
and quoting a Nasdaq National
Market security are now deemed
to be “qualified” Market Makers
and eligible to rely on the Market
Maker exemption from the NASD
short-sale rule.5 In this connection,
all Market Makers will be PMMs for
the remainder of the current pilot
period for the NASD short-sale rule
or until such time when new PMM
standards are devised and adopted.  

To enhance the NASD’s ability to
surveil for compliance with the short-
sale rule, when the SEC approved 
the NASD short-sale rule it also
approved an NASD proposal to
require NASD members to append a
designator to their ACT reports to
denote whether their sale transactions
were long sales, short sales, or
exempt short sales. Market Makers
exempt from the short-sale rule were
not required to append “sell short” or
“sell short exempt” to their ACT
reports, however. Specifically, the
footnote to NASD Rule 6130(d)(6)
provided that “[t]he ‘sell short’ and
‘sell short exempt’ indicators must be
entered for all customer short sales,
including cross transactions, and for
short sales effected by members that
are not qualified Market Makers pur-
suant to Rule 3350.” Accordingly, in
order to enhance the NASD’s ability
to surveil for potential abuses of the
Market Maker exemption and exam-
ine and monitor the market impacts
of the Market Maker exemption, the
NASD proposed and the SEC
approved the deletion of the footnote
to NASD Rule 6130(d)(6), thereby
requiring all exempt Market Makers
to mark their ACT reports to denote
when they have relied on the Market
Maker exemption. As a result, effec-
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tive April 7, 1997, any and all Mar-
ket Makers relying on the Market
Maker exemption to the NASD
short-sale rule to effect a short sale
at a price at or below the inside bid
when such bid is lower than the
previous inside bid, must mark
their ACT report for such transac-
tion “sell short exempt.” As noted
above, because all Market Makers
registered in and quoting a Nasdaq
National Market security are now
deemed to be a PMM in that security,
this requirement applies to any Mar-
ket Maker relying on the Market
Maker exemption. 

To determine whether a particular
sale is a short sale (or an exempt
short sale in the case of a “qualified”
Market Maker), members must
adhere to the definition of a “short
sale” contained in SEC Rule 3b-3,
which is incorporated into the NASD
rules as Rule 3350(k)(1). In this con-
nection, consistent with SEC state-
ments regarding the intraday netting
obligations of firms under SEC Rule
3b-3, the NASD notes that it will be
permissible for firms to conduct a
“firm-wide netting” of long and short
positions once a day. Accordingly,
the NASD believes it would be per-
missible for a Nasdaq trading desk to
receive a stock position report at the
opening and net those trades effected
by the Nasdaq trading desk against
this position throughout the day to
determine whether a particular sale
was long or short. Of course, if a firm
has developed the capability to con-
tinuously net its positions throughout
the day, that firm would have to rely
on such updated position reports to
determine whether a particular sale
was long or short.6

Questions regarding this Rule change
should be directed to Thomas R.
Gira, Associate General Counsel,
Nasdaq, at (202) 728-8957. Ques-
tions regarding the marking of ACT
Reports should be directed to Pete
Forte, Nasdaq Market Operations, at
(203) 385-6244. 

Text Of Amendments 
(Note: Deletions are bracketed.) 

6130. Trade Report Input 

(a) through (c) No change.

(d) Trade Information To Be Input 

Each ACT report shall contain the
following information: 

(1) - (5) No change. 

(6) A symbol indicating whether the
transaction is a buy, sell, sell short,
sell short exempt[*] or cross; 

(7) - (12) No change. 

(e) No change.

[* The “sell short” and “sell exempt”
indicators must be entered for all cus-
tomer short sales, including cross
transactions, and for short sales
effected by members that are not
qualified market makers pursuant to
Rule 3350.] 

Endnotes
1 See Securities Exchange Act Release 
No. 38240 (February 5, 1997), 62 FR 6290
(February 11, 1997).
2 A short sale is a sale of a security which the
seller does not own or any sale which is con-

summated by the delivery of a security bor-
rowed by, or for the account of, the seller. 
3 Nasdaq calculates the inside bid or best bid
from all Market Makers in the security
(including bids on behalf of exchanges trading
Nasdaq securities on an unlisted trading privi-
leges basis), and disseminates symbols to
denote whether the current inside bid is an “up
bid” or a “down bid.” Specifically, an “up
bid” is denoted by a green “up” arrow and a
“down bid” is denoted by a red “down” arrow.
Accordingly, absent an exemption from the
Rule, a member can not effect a short sale at
or below the inside bid for a security in its
proprietary account or a customer’s account if
there is a red arrow next to the security’s sym-
bol on the screen. To effect a “legal” short
sale on a down bid, the short sale must be exe-
cuted at a price at least 1/16th of a point above
the current inside bid. Conversely, if the secu-
rity’s symbol has a green, up arrow next to it,
members can effect short sales in the security
without any restrictions.
4 To be a PMM, a Market Maker had to satis-
fy at least two of the following four criteria:
(1) the Market Maker had to be at the best bid
or best offer as shown on Nasdaq no less than
35 percent of the time; (2) the Market Maker
had to maintain a spread no greater than 102
percent of the average dealer spread; (3) no
more than 50 percent of the Market Maker’s
quotation updates could occur without being
accompanied by a trade execution of at least
one unit of trading; or (4) the Market Maker
had to execute 1 1/2 times its “proportionate”
volume in the stock.
5 See Securities Exchange Act Release 
No. 38294 (February 14, 1997), 62 FR 8289
(February 24, 1997).
6 See Securities Exchange Act Release 
No. 27938 (April 23, 1990), 55 FR 17949,
17950.

© National Association of Securities Dealers, Inc.
(NASD), March 1997. All rights reserved.
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Executive Summary
In 1996 there was an abundance of
news and magazine articles, web
pages, and special hearings in
Congress designed to promote
awareness of the Year 2000 (Y2K)
challenge and to communicate infor-
mation about the potential effect on
computer systems brought about by
the upcoming change in century. This
trend is likely to continue in 1997 as
businesses around the world work to
ensure that automated processes with
date-sensitive components will cor-
rectly identify “00” as 2000, rather
than 1900, when the date changes to
January 1, 2000.

The NASD® is committed to coordi-
nating its efforts with the securities
industry to meet the Y2K challenge.
In early October 1996, NASD partic-
ipated in the formation of the Y2K
securities industry advisory group.
Joining the NASD were representa-
tives from the New York Stock
Exchange (NYSE), the American
Stock Exchange (AMEX), the
National Securities Clearing Corpo-
ration (NSCC), the Depository Trust
Company (DTC), and the Securities
Industry Automation Corporation
(SIAC). The purpose of the group
was to establish inter-organizational
data interchange guidelines and a
plan for “street-wide” testing to
ensure that exchanges, stock markets,
clearing corporations, depositories,
and securities firms perform data
transfers and interfaces correctly
when the millennium changes. Later,
the group was expanded to include
representatives from member firms,
regional exchanges, and other similar
organizations.

The NASD is continuing its work
with the NYSE, AMEX, NSCC,
DTC, SIAC, and member firms to
establish an industry-wide Y2K test
environment. It is envisioned that
existing test facilities in the partici-
pating organizations will be connect-
ed in an integrated architecture to

simulate an industry-wide production
environment. This testing framework
will allow members and “utility”
organizations to test their data inter-
faces in an integrated manner. It will
also facilitate the testing of securities
transactions throughout their life
cycle as they flow from one organi-
zation to the next (e.g., a trade flows
from a member firm to Nasdaq®/
NASD, to NSCC, to DTC, and back
again to the member firm). At this
time, two committees have been
established: a Steering Committee
comprised of senior executives from
the referenced organizations to pro-
vide overall guidance and support,
and the Exchange and Utility Sub-
Committee comprised of technology
managers to develop technical and
logistical details, and later, to oversee
the day-to-day operations.

In addition, the NASD is participating
in a number of other Y2K Commit-
tees formed by the Data Management
Division of the Securities Industry
Association, and is continuously
communicating with other Y2K pro-
ject teams in the industry to exchange
ideas and relevant information. 

NASD Regulation Year 2000
Compliance Project
In the July 1996 issue of NASD
Notices to Members, it was announced
that NASD had initiated an internal
Y2K Compliance Project for the
NASD and its subsidiaries, NASD
Regulation, Inc., and The Nasdaq
Stock Market, Inc. Subsequently, an
Executive Steering Committee was
established to oversee the project,
facilitate communications throughout
the NASD organization, and ensure
that appropriate resources are avail-
able. The Executive Steering Com-
mittee is composed of three Executive
Vice Presidents representing the three
NASD entities and four Senior Vice
Presidents/Vice Presidents represent-
ing Technology Services.
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Phase 1 of the Project, Assessment
and Planning, was completed in
December. During that phase, the
NASD accomplished the following:
developed Y2K compliance stan-
dards for all new applications;
amended its contracts to ensure all
newly purchased hardware and soft-
ware are Y2K compliant; inventoried
all in-house developed applications
and assessed the scope of the prob-
lem; did the same for computer and
network hardware and off-the-shelf
software; developed initial cost and
effort estimates; developed an initial
applications remediation plan; devel-
oped conversion methodology and
testing guidelines; selected applica-
tion analysis and conversion tools;
and identified and began addressing
legal issues related to Y2K.

In January 1997, the Project moved
into Phase 2, Remediation, i.e., con-
version and/or testing of all NASD
systems. This is a two-year effort that
will extend through the end of 1998.
In 1999 the Project will move into
Phase 3, Monitoring, which will
include the monitoring of all internal
NASD systems through an entire
business cycle, and performing
“street-wide” (transaction life cycle)
testing with members and other
industry organizations (NSCC, DTC,
NYSE, information vendors, etc.).

Year 2000 Member Readiness
The NASD strongly urges all its
members, if they have not already
done so, to initiate their own Y2K
project. Every member has a respon-
sibility to analyze the readiness of
their internal computer systems for
the Y2K challenge. In particular,
members who use automated pro-
grams to satisfy their regulatory and
compliance responsibilities must

ensure that those systems are able to
function on and after January 1,
2000. Computer failures related to
Y2K problems generally will be con-
sidered neither a defense to viola-
tions of firm’s regulatory or
compliance responsibilities nor a
mitigation of sanctions for such vio-
lations.  To that end, members must
develop and implement an action
plan to deal with any identified sys-
tem coding changes required to
achieve Y2K compliance. Also, mem-
bers are urged to contact vendors of
the software and hardware products
they use to ensure they are address-
ing the Y2K issue. It is highly recom-
mended that each firm accomplish all
code changes by the end of 1998, so
that 1999 can be used for monitoring
the operations of all converted sys-
tems and performing quality assur-
ance and interface tests with other
organizations.

Project Observations
So far, the NASD’s Y2K Project has
learned a few lessons worth sharing:

1.  In preparation for the remediation
phase, resources will be planned
based on a schedule of the applica-
tions to be remediated and/or tested
within a specific time period. It is
important to recognize that the
schedule will be revised whenever
there is a valid business or technical
reason to reschedule work on a par-
ticular application. Therefore, Y2K
projects must anticipate that they will
face a continuing challenge to: (1)
maintain the pace of remediation
activities and (2) anticipate changing
resource demands as a result of the
revisions to the work schedule.

2. Existing systems maintenance
teams should have primary responsi-

bility for code conversion because of
their in-depth knowledge of the
applications. Their knowledge will
ensure that conversions are per-
formed in the most efficient and
effective manner. On the other hand,
there should also be a strong Y2K
central team to coordinate and moni-
tor all Y2K activities, provide tools,
contract resources, develop stan-
dards, and establish processes.

3.  The Y2K arena resembles a mine-
field of hidden surprises. For exam-
ple, contacting vendors for
information about the Y2K compli-
ance of their products and then veri-
fying compliance will take much
longer than anticipated. Constant and
careful communications with suppli-
ers is an absolute must because it is
not unlikely that a vendor may
reverse its position about whether it
will or will not release a Y2K-com-
pliant version of a particular product.

4. It is likely that unforeseen events
will occur that may affect a Y2K pro-
ject’s ability to meet its January 1,
2000, deadline. Consequently, a con-
tingency plan addressing possible
“worst case scenarios” must be
developed, preferably during the
planning and assessment phase of the
project.

Questions regarding these suggestions,
the NASD’s Y2K Project, or the
Exchange and Utility Sub-Committee
may be directed to Jack Samarias,
Vice President, Office of Technology
Services, at (301) 590-6633.

© National Association of Securities Dealers, Inc.
(NASD), March 1997. All rights reserved.
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Executive Summary
Effective April 1, 1997, tier sizes for
692 Nasdaq National Market® securi-
ties will be revised in accordance
with NASD® Rule 4710(g).

For more information, please 
contact Nasdaq® Market Operations 
at (203) 378-0284.

Description
Under Rule 4710, the maximum
Small Order Execution System
(SOESSM) order size for a Nasdaq
National Market security is 1,000,
500, or 200 shares depending on the
trading characteristics of the security.
The Nasdaq Workstation IITM indi-
cates the maximum SOES order size
for each Nasdaq National Market
security in its bid/offer quotation dis-
play. The indicator “NM10,” “NM5,”
or “NM2” is displayed to the right of
the security name, corresponding to a
maximum SOES order size of 1,000,
500, or 200 shares, respectively.

The criteria for establishing SOES
tier sizes are as follows:

• A 1,000-share tier size was applied
to those Nasdaq National Market
securities that had an average daily
non-block volume of 3,000 shares or
more a day, a bid price that was less
than or equal to $100, and three or
more market makers.

• A 500-share tier size was applied to
those Nasdaq National Market secu-
rities that had an average daily non-
block volume of 1,000 shares or
more a day, a bid price that was less
than or equal to $150, and two or
more market makers.

• A 200-share tier size was applied to
those Nasdaq National Market secu-
rities that had an average daily non-
block volume of less than 1,000
shares a day, a bid price that was less
than or equal to $250, and less than
two market makers.

In accordance with Rule 4710, 
Nasdaq periodically reviews the
SOES tier size applicable to each
Nasdaq National Market security to
determine if the trading characteris-
tics of the issue have changed so as
to warrant a tier size adjustment.
Such a review was conducted using
data as of December 31, 1996, pur-
suant to the aforementioned stan-
dards. The SOES tier-size changes
called for by this review are being
implemented with three exceptions.

• First, issues were not permitted to
move more than one tier-size level.
For example, if an issue was previ-
ously categorized in the 1,000-share
tier, it would not be permitted to
move to the 200-share tier, even if
the formula calculated that such a
move was warranted. The issue
could move only one level to the
500-share tier as a result of any sin-
gle review. In adopting this policy,
the NASD was attempting to main-
tain adequate public investor access
to the market for issues in which the
tier-size level decreased and to help
ensure the ongoing participation of
market makers in SOES for issues in
which the tier-size level increased.

• Second, for securities priced below
$1 where the reranking called for a
reduction in tier size, the tier size was
not reduced.

• Third, for the top 50 Nasdaq securi-
ties based on market capitalization,
the SOES tier sizes were not reduced
regardless of whether the reranking
called for a tier-size reduction.

In addition, with respect to initial
public offerings (IPOs), the SOES
tier-size reranking procedures pro-
vide that a security must first be trad-
ed on Nasdaq for at least 45 days
before it is eligible to be reclassified.
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SRCE 1ST SOURCE CP 500 1000
HHHH 4HEALTH INC 500 1000

A
ABCB A B C BANCORP 500 1000
ACMTA A C M A T CP CL A 200 500
ANSS A N S Y S INC 500 1000
ASBP A S B FINANCIAL CP 500 1000
ASTSF A S E TEST LTD ORD 500 1000
ARONA AARON RENTS INC CL-A 1000 500
ABDR ABACUS DIRECT CP 200 500
AANB ABIGAIL ADAMS NATL 500 1000
ACRI ACACIA RESEARCH CORP 500 1000
ACCI ACC CONSUMER FIN CP 500 1000
ACEC ACE*COMM CORP 500 1000
ADECY ADECCO SA ADR 200 500
ADVP ADVANCE PARADIGM INC 200 500
ADIC ADVANCED DIG INFO CP 200 500
AFCI ADVANCED FIBRE COMM 200 500
ADVH ADVANCED HEALTH CORP 200 500
ADLT ADVANCED LIGHTING 500 1000
ARTT ADVANCED RADIO TELE 200 500
AADV ADVANTAGE BNCP INC 500 1000
AFFX AFFYMETRIX INC 500 1000
AFED AFSALA BANCORP INC 200 500
ABTX AGRIBIOTECH INC 500 1000
ANSY AIRNET SYSTEMS INC 500 1000
ASII AIRPORT SYS INTL INC 500 1000
AKSY AKSYS LTD 500 1000
ALGO ALGOS PHARMACEUTICAL 200 500
ALLE ALLEGIANT BNCP INC 200 500
ALLIF ALLIANCE COMMUN CP B 500 1000
ALLN ALLIN COMMUNICATIONS 200 500
ALET ALOETTE COSMETICS 500 1000
ALYN ALYN CORP 200 500
AMIE AMBASSADORS INTL INC 500 1000
AMBC AMER BNCP OHIO 500 200

ABIGP AMER BNKR INS GR PFD 500 1000
AHEPZ AMER HEALTH DEP SHRS 500 1000
AIFC AMER INDEMNITY FIN 200 500
ALHCP AMER LIFE HLDG PFD 500 1000
AMCN AMERICAN COIN MERCH 1000 500
ADSI AMERICAN DISPOSAL 500 1000
AMCI AMERICAN MEDSERV CP 200 500
AMPI AMPLICON INC 200 500
ANCO ANACOMP INC 200 500
ANCOW ANACOMP INC WTS 200 500
ADCC ANDEAN DEV CORP 200 500
ADCCW ANDEAN DEV CORP WTS 200 500
AMSI APACHE MEDICAL SYS 500 1000
AAII APPLIED ANALYTICAL 200 500
AICX APPLIED IMAGING CORP 200 500
AQLA AQUILA BIOPHARMACEUT 200 500
ARDM ARADIGM CP 500 1000
ARGT ARGENTBANK 500 200
ARKR ARK RESTAURANTS CP 500 1000
ARQL ARQULE INC 200 500
ASDV ASPECT DEVELOPMT 500 1000
ATRC ATRIA COMMUNITIES 200 500
AURM AURUM SOFTWARE INC 200 500
ABND AUTOBOND ACCEPT CP 200 500
ACAM AUTOCAM CP 500 1000
AIII AUTOLOGIC INFO INTL 500 1000
AVTR AVATAR HLDGS INC 500 1000
AVGN AVIGEN INC 500 1000
AVIR AVIRON 200 500
AWRD AWARD SOFTWARE INTL 200 500
AWRE AWARE INC 500 1000
AXYS AXSYS TECHS INC 500 200

B
BCBF B C B FIN SVCS CP 200 500
BHAG B H A GROUP INC   S2 500 1000
BKCS B K C SEMICONDUCTORS 200 500

Old New
Tier Tier

Symbol Company Name Level Level

Old New
Tier Tier

Symbol Company Name Level Level

Thus, IPOs listed on Nasdaq within
the 45 days prior to December 31,
1996, were not subjected to the
SOES tier-size review.   

Following is a listing of the 692 
Nasdaq National Market issues that
will require a SOES tier-level change
on April 1, 1997.

© National Association of Securities Dealers, Inc.
(NASD), March 1997. All rights reserved.
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PAPA BACK BAY RESTAURANT 500 1000
BACU BACOU USA INC 1000 500
BPMI BADGER PAPER MILLS 200 500
BWINB BALDWIN LYONS CL B 500 1000
BPAO BALDWIN PIANO ORGAN 500 1000
BGLV BALLY'S GRAND INC 200 500
BGLVW BALLY'S GRAND INC WT 200 500
BTEK BALTEK CP 200 500
BANF BANCFIRST CP 1000 500
BKLA BANK OF LOS ANGELES 500 200
BOYL BANK OF YORBA LINDA 500 1000
BNKU BANK UNITED CORP 500 1000
VSLF BANYAN STRAT FUND II 500 1000
BNTT BARNETT INC 1000 500
BARRW BARRINGER TECH WTS 500 1000
BNHN BENIHANA INC 1000 500
BNTNW BENTON OIL & GAS WTS 500 1000
BEVB BEVERLY BANCORP INC 200 500
BILL BILLING INFO CONCEPT 500 1000
BIOP BIOPSYS MEDICAL INC 500 1000
BITS BITSTREAM INC 200 500
BLYDY BLYVOOR ADR NEW 500 1000
BOTX BONTEX INC 200 500
BBII BOSTON BIOMEDICA INC 200 500
BCGI BOSTON COMMUN GROUP 500 1000
BOXXA BOX ENERGY CP CL A 200 500
BXMNF BRE-X MINERALS LTD 200 500
BRBK BRENTON BANKS INC 500 1000
BNBC BROAD NATL BNCP 500 1000
BVSN BROADVISION INC 500 1000
BMTC BRYN MAWR BK CP 200 500
BUCK BUCKHEAD AMERICA CP 1000 500
BLGMY BUFFELSFONTEIN ADR 200 500
BPFB BUSINESS & PRO BANK 200 500

C
CBBI C B BANCSHARES INC 200 500
CBHI C BREWER HOMES INC A 500 1000
CNIT C E N I T BNCP INC 1000 500
CERB C E R B C O INC 200 500
CFCI C F C INTL INC 1000 500
CNBI C N BIOSCIENCES INC 200 500
CNWK C NET INC 500 1000
CRAU C R ANTHONY COMPANY 500 1000
CSPI C S P INC 200 500
CUNO C U N O INC 200 500
KDUS CADUS PHARM CORP 500 1000
CALGZ CAL FED BK GDW CERT 500 1000
CSTB CALIFORNIA STATE BK 500 1000

CAMH CAMBRIDGE HEART INC 500 1000
CAFI CAMCO FINANCIAL CP 200 500
WINEB CANANDAIGUA WINE B 500 200
CNDL CANDLEWOOD HOTEL CO 200 500
CANNY CANON INC ADR 1000 500
CNTL CANTEL INDS INC 500 1000
CCBT CAPE COD BK TR CO 500 1000
CCOW CAPITAL CP OF WEST 500 200
CAPF CAPITAL FACTORS HLDG 500 1000
CAPS CAPITAL SAV BNCP INC 1000 500
CRBO CARBO CERAMICS INC 500 1000
CPWY CARDIAC PATHWAYS CP 500 1000
CARD CARDINAL BSCHS INC 1000 500
CGCP CARDIOGENESIS CP 500 1000
CCVD CARDIOVASCULAR DYNMC 500 1000
CRSV CARRIAGE SERVICES 500 1000
CCCG CCC INFO SVCS GRP 500 1000
FLWR CELEBRITY INC 500 1000
CNDS CELLNET DATA SYSTEMS 200 500
CTBK CENTER BANKS INC 200 500
CYFN CENTURY FINANCIAL CP 500 200
CEON CERION TECH INC 500 1000
CFMT CFM TECHNOLOGIES INC 500 1000
CHLN CHALONE WINE GP LTD 500 1000
CHEM CHEMPOWER INC 500 1000
CHERA CHERRY CP CL A 500 1000
CHERB CHERRY CP CL B 500 1000
CNBA CHESTER BANCORP INC 200 500
CNMWW CINCINNATI MICRO WTS 500 1000
CNRMF CINRAM LIMITED 200 500
CLMT CLAREMONT TECH GP 500 1000
CLFY CLARIFY INC 500 1000
CLSR CLOSURE MEDICAL CORP 200 500
CBSAP COASTAL BANC PFD A 200 500
MOKA COFFEE PEOPLE INC 200 500
WDRY COINMACH LAUNDRY 500 1000
CCLR COLLABORATIVE CLIN 500 1000
CGPI COLLAGENEX PHARM INC 500 1000
CBMD COLUMBIA BANCORP MD 1000 500
CCLWF COMMODORE HLDG WTS 500 1000
CCLNF COMMODORE HLDGS LTD 500 1000
CBNH COMMUNITY BANKSHARES 500 1000
CFIC COMMUNITY FIN CP 1000 500
CLCX COMPUTER LEARNING 500 1000
CMSX COMPUTER MGMT SCI 500 1000
CPTS CONCEPTUS INC 500 1000
CTWS CONN WATER SVCS INC 1000 500
CNKT CONNECT INC 500 1000
CFWY CONS FREIGHTWAYS CP 200 500
CFIN CONSUMERS FIN CP 200 500
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SNSR CONTROL DEVICES INC 200 500
CRLBF CORE LABORATORIES NV 500 1000
CRVL CORVEL CP 500 1000
COSE COSTILLA ENERGY INC 200 500
CSLI COTTON STATES LIFE 500 1000
CAFEP COUNTRY STAR PFD A 500 1000
CRRC COURIER CP 500 1000
CNSK COVENANT BK FOR SAV 500 1000
CREG CRAIG CONSUMER ELECT 500 1000
CRNSF CRONOS GROUP (THE) 500 1000
CBST CUBIST PHARMACEUTCLS 200 500
CYBR CYBERMEDIA INC 200 500
CYMI CYMER INC 200 500

D
DBTO D B T ONLINE INC 200 500
DNAP D N A P HLDG CP 200 500
DALY DAILEY PETROLEUM 500 1000
DASTY DASSAULT SYSTEME ADR 500 1000
DPRC DATA PROCESSING RES 500 1000
DMAR DATAMARINE INTL INC 500 1000
DGTC DEL GLOBAL TECH CP 500 1000
DGAS DELTA NATURAL GAS 1000 500
DEVC DEVCON INTL CP 500 1000
DEVN DEVON GROUP INC 500 1000
DCRN DIACRIN INC 500 1000
DITI DIATIDE INC 500 1000
DDRX DIEDRICH COFFEE 200 500
DIGE DIGENE CP 500 1000
DIGX DIGEX INC 200 500
DIME DIME COMMUNITY BNCP 500 1000
DOCX DOCUMENT SCI CP 200 500
DEZI DONNELLY ENT SOLUTIO 200 500
DRYR DREYERS GRAND ICE 500 1000
DRLX DRILEX INTL INC 500 1000
DPMI DUPONT PHOTOMASKS 500 1000
DRRA DURA AUTO SYSTEMS 500 1000
DROOY DURBAN ROODEPOOR ADR 200 500
DYMX DYNAMEX INC 500 1000
BOOM DYNAMIC MATERIALS CP 500 1000

E
ELXS E L X S I CP 500 1000
EZCIA E Z COMMUN CL A  INC 1000 500
EGRP E*TRADE GROUP INC 500 1000
ESTI ECLIPSE SURGICAL TEC 500 1000
EDCO EDISON CONTROL CP 500 200
EDMC EDUCATION MGMT CORP 200 500

EDMD EDUCATIONAL MEDICAL 200 500
ENBX EINSTEIN/NOAH BAGEL 500 1000
ELSE ELECTRO SENSORS INC 200 500
EHST ELECTRONIC HAIR STYL 500 1000
ETCIA ELECTRONIC TELECOM A 1000 500
ESCP ELECTROSCOPE INC 500 1000
EMER EMERGENT GROUP INC 200 500
ENML ENAMELON INC 200 500
ERCC ENERGY RESEARCH CP 1000 500
ENMD ENTREMED INC 500 1000
EQUUS EQUUS GAMING UTS A 1000 500
ESCA ESCALADE INC 1000 500
EXAC EXACTECH INC 500 1000

F
FMBN F & M BANCORP (MD) 500 1000
FMCO F M S FINANCIAL CP 200 500
FRPP F R P PROPERTIES INC 200 500
FRLN FARALLON COMMUN INC 500 1000
FAXX FAXSAV INC 200 500
FAMCK FEDERAL AGRIC MORT C 500 1000
FMRX FEMRX INC 500 1000
FFED FIDELITY FED BNCP 500 1000
FFRV FIDELITY FIN BKSH CP 1000 500
LION FIDELITY NATL CP 200 500
ROMN FILM ROMAN INC 200 500
FSAT FIN SVCS ACQ CORP 200 500
FSATW FIN SVCS ACQ CP WT A 200 500
FSATZ FIN SVCS ACQ CP WT B 200 500
FINE FINE HOST CP 500 1000
FMST FINISHMASTER INC 500 1000
FACO FIRST ALLIANCE CP 500 1000
FAHC FIRST AMER HEALTH 500 1000
FBSI FIRST BANCSHARES INC 500 200
FBNKP FIRST BKS CUM PFD C 500 200
FCNCA FIRST CITIZENS CL A 500 1000
FSTC FIRST CITIZENS CORP 500 200
FENT FIRST ENTERPRISE FIN 500 1000
FFBG FIRST FED SVGS BK GA 200 500
FFHS FIRST FRANKLIN CP 500 200
FGHC FIRST GEORG HLDGS 200 500
FLFC FIRST LIBERTY FIN 500 1000
CASH FIRST MIDWST FIN INC 200 500
FMOR FIRST MTGE CP 500 200
FMSB FIRST MUTUAL SAV BK 200 500
FNGB FIRST NORTHERN CAP 1000 500
FSNJ FIRST SAV BK OF NJ 200 500
FSTH FIRST SO BCSHS INC 500 1000
UNTD FIRST UNITED BCSHS 200 500
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FFDP FIRSTFED BANCSHARES 1000 500
PUCK FLORIDA PANTHERS HLD 200 500
FPWR FOUNTAIN PWRB IND 200 500
FPIC FPIC INSURANCE GROUP 500 1000
FSON FUSION MEDICAL TECH 500 1000

G
GKNS G K N HOLDING CP 500 1000
GSES G S E SYSTEMS INC 500 1000
GBOT GARDEN BOTANIKA INC 500 1000
GOYL GARGOYLES INC 200 500
GMCC GEN MAGNAPLATE CP 200 500
GENBB GENESEE CP B 200 500
GENXY GENSET ADR 500 1000
GNSM GENSYM CP 500 1000
GSCI GEOSCIENCE CP 500 1000
GERN GERON CORP 500 1000
JACK GOLDEN BEAR GOLF 500 1000
GLDC GOLDEN ENTRPRS INC 500 1000
GNCNF GORAN CAPITAL INC 1000 500
GRDL GRADALL INDS INC 200 500
GPFI GRAND PREMIER FIN 200 500
GPLB GRAND PRIX ASSOC LB 500 1000
GFNL GRANITE FINANCIAL 200 500
GSBC GREAT SOUTHERN BNCP 500 1000
GBBK GREATER BAY BANCORP 200 500
GVPMY GROOTVLEI PROP ADR 200 500
GSOF GROUP I SOFTWARE INC 500 200

H
HFFC H F FINANCIAL CP 500 1000
HDVS H. D. VEST INC 1000 500
HAHN HAHN AUTOMOTIVE 500 200
HALL HALLMARK CAP CP 500 1000
HNBC HARLEYSVILLE NATL CP 500 1000
HGMCY HARMONY GOLD MNG ADR 200 500
HFGI HARRINGTON FIN GRP 500 1000
HSDC HEALTH SYS DESIGN CP 500 1000
HCOR HEALTHCOR HLDGS INC 500 1000
HECHB HECHINGER CO CL B 500 1000
HAHIW HELP AT HOME INC WTS 1000 500
HBCI HERITAGE BANCORP INC 200 500
HERS HERITAGE FINL SVC IL 1000 500
HIBB HIBBETT SPORTING 200 500
HBNK HIGHLAND FEDERAL BK 500 1000
HIFS HINGHAM INSTI SAVING 200 500
HLGRF HOLLINGER INC 500 1000
HBEI HOME BANCP ELGIN 200 500

HOMF HOME FEDERAL BANCORP 1000 500
HPII HOME PRODUCTS INTL 500 1000
HMGT HOMEGATE HOSPITALITY 200 500
HZWV HORIZON BNCP INC 200 500
HOSP HOSPOSABLE PROD INC 500 200
HOTT HOT TOPIC INC 200 500
HFAB HOUSE OF FABRICS 500 1000
HUMP HUMPHREY HOSP TR INC 500 1000

I
IACP I A CORPORATION I 200 500
ICTG I C T GROUP INC 500 1000
ICTSF I C T S INTL NV 500 1000
IMCC IMC MORTGAGE CO 500 1000
ISTR INCSTAR CP 500 1000
INDI INDIVIDUAL INV GRP 500 1000
IMIC INDUSTIR-MATEMATIK 200 500
INFN INFINITY FIN TECH 500 1000
IMRS INFO MGMT RESOURCES 200 500
SEEK INFOSEEK CP 500 1000
ISER INNOSERV TECH INC 500 1000
IDEA INNOVASIVE DEVICES 500 1000
INSL INSILCO CP 500 1000
ILABY INSTRUMENTATION ADR 200 500
ILCC INTEGRATED LIVING 200 500
IMRI INTEGRATED MED RES 200 500
INTD INTELIDATA TECHS CP 200 500
ITIG INTELLIGROUP INC 200 500
IHCC INTENSIVA HLTHCR CP 200 500
INTG INTERGROUP CP THE 500 200
INLK INTERLINK COM SCIENC 500 1000
ISTN INTERSTATE NATL DLR 500 1000
ISTNW INTERSTATE NATL WTS 500 1000
IVBK INTERVISUAL BOOKS 500 1000
IMSI INTL MICROCOMP SFTWR 500 1000
INSS INTL NETWORK SVCS 200 500
POST INTL POST LIMITED 500 1000
ISCA INTL SPEEDWAY CL A 200 500
ITDS INTL TELECOM DATA 200 500
ITIC INVESTORS TITLE CO 500 1000
IPSW IPSWICH SAV BK 1000 500
ISKO ISCO INC 500 1000
ILDCY ISRAEL DEVEL LTD ADR 500 200
IIXC IXC COMMUNICATION 500 1000

J
JTAX JACKSON HEWITT INC 1000 500
JCORZ JACOR COMM INC WTS 200 500
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JANNF JANNOCK LIMITED 500 1000

K
KLLM K L L M TRANSPORT SV 500 1000
KTII K TRON INTL INC 500 1000
KTEL K-TEL INTL INC 500 1000
KPSQ KAPSON SNR QUARTERS 200 500
KARR KARRINGTON HEALTH 500 1000
KAYE KAYE GROUP INC 200 500
KTCO KENAN TRANSPORT CO 200 500
KWIC KENNEDY-WILSON INTL 200 500
KVCO KEVCO INC 200 500
KEYS KEYSTONE AUTOMTV IND 500 1000
KTTY KITTY HAWK INC 200 500
KLOCZ KUSHNER-LOCK WT C 500 1000

L
LCCI L C C INTL INC 500 1000
LXBK L S B BANCSHARES NC 200 500
LBOR LABOR READY INC 500 1000
LAMR LAMAR ADVERTISING A 500 1000
LARK LANDMARK BSCHS INC 500 200
LDII LARSON DAVIS INC 500 1000
LASRF LASER INDUSTRIES LTD 500 1000
LSON LASON INC 200 500
LEAP LEAP GROUP (THE) 200 500
LFED LEEDS FED SAV BANK 200 500
CHAIZ LIFE MED SCI WT B 1000 500
LTBG LIGHTBRIDGE INC 200 500
LNDL LINDAL CEDAR HOMES 500 1000
LFUSW LITTELFUSE INC WTS 200 500
LEIX LOWRANCE ELECTRONICS 500 1000

M
MARC M A R C INC 500 1000
MBLF M B L A FINL CORP 200 500
MCICP M C I CAP 1 A QUIPS 500 1000
MIMS M I M CORPORATION 500 1000
MLCH M L C HOLDINGS INC 200 500
MWAV M-WAVE INC 500 1000
MACC MACC PRIVATE EQU INC 200 500
MACD MACDERMID INC 200 500
MKFCF MACKENZIE FIN CP 500 1000
MANA MANATRON INC 1000 500
MFAC MARKET FACTS INC 200 500
MBJI MARKS BROS. JEWELERS 500 1000
MWHX MARKWEST HYDROCARBON 200 500

MARSA MARSH SUPERMARKETS A 500 1000
MFCX MARSHALLTOWN FIN CP 500 1000
MSDX MASON-DIXON BCSHS 500 1000
MTXC MATRIX CAP CORP 200 500
MTSN MATTSON TECH INC 500 1000
MOIL MAYNARD OIL CO 500 1000
MCLD MCLEOD INC CL A 500 1000
MBRK MEADOWBROOK REHAB A 200 500
MDII MECHANICAL DYNAMICS 500 1000
MECH MECHANICS SAV BK 500 1000
TAXI MEDALLION FIN CP 500 1000
MEDJ MEDI-JECT CORP 200 500
MAII MEDICAL ALLIANCE INC 200 500
MGCC MEDICAL GRAPHICS CP 500 1000
MDKI MEDICORE INC 500 1000
MEDQ MEDQUIST INC 500 1000
MBRS MEMBERWORKS INC 200 500
MEMCF MEMCO SOFTWARE LTD 200 500
MIGI MERIDIAN INS GP INC 1000 500
MTEC MERIDIAN MED TECH 500 1000
MRET MERIT HOLDING CP 1000 500
MTRS METRIS COMPANIES INC 200 500
MTNT METRO NETWORKS INC 200 500
MTON METRO ONE TELECOMM 200 500
METF METROPOLITAN FIN CP 200 500
MTWKF METROWERKS CORP 500 1000
METZ METZLER GROUP INC 200 500
MCSC MIAMI COMPUTER SUPPL 200 500
MINT MICRO-INTEGRATION CP 500 1000
MVIS MICROVISION INC 200 500
MVISW MICROVISION WTS 200 500
MIAMP MID AM CUM CNV PFD A 200 500
MCBS MID CONT BCSHS INC 500 1000
MSEX MIDDLESEX WATER CO 1000 500
MFFC MILTON FED FINL CP 500 1000
MBLE MOBILE GAS SERVICE 1000 500
MONEP MONEY STORE PFD 200 500
MNRTA MONMOUTH REAL INV  A 500 1000
MORP MOORE PRODUCTS CO 500 200
MOYC MOYCO TECH INC 500 1000
MZON MULTIPLE ZONES INTL 500 1000

N
NCOG N C O GROUP INC 200 500
NSAI N S A INTL INC 1000 500
NSTK NASTECH PHARM CO 500 1000
NCBE NATL CITY BANCSHARES 1000 500
NCBM NATL CITY BNCP 500 1000
NATI NATL INSTRUMENTS CP 1000 500
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NEOT NEOTHERAPEUTICS INC 200 500
NEOTW NEOTHERAPEUTICS WTS 200 500
NETVA NETVANTAGE INC CL A 500 1000
IMGXW NETWORK IMAGING WTS 1000 500
NBIX NEUROCRINE BIOSCI 500 1000
NECB NEW ENGLAND COMM A 1000 500
NYBS NEW YORK BAGEL ENT 200 500
NMTI NITINOL MED TECHS 200 500
NCBH NORTH COUNTY BANCORP 200 500
TNFI NORTH FACE INC (THE) 500 1000
NWTL NORTHWEST TELEPROD 500 1000
NMTXW NOVAMETRIX MED WTS A 1000 500
NMTXZ NOVAMETRIX MED WTS B 500 200
NOVT NOVOSTE CP 500 1000
NUKO NUKO INFO SYS INC 500 1000

O
OSBF O S B FINANCIAL CP 200 500
OTRX O T R EXPRESS INC 500 1000
OGAR O'GARA COMPANY (THE) 200 500
OCIS OACIS HLTHCR HLDG 500 1000
OHSC OAK HILL SPORTSWEAR 500 1000
ODIS OBJECT DESIGN INC 500 1000
OCFC OCEAN FINANCIAL CORP 500 1000
OCWN OCWEN FINANCIAL CP 200 500
OEDC OFFSHORE ENERGY DEV 200 500
OGLE OGLEBAY NORTON CO 500 200
OLGR OILGEAR CO 200 500
ODFL OLD DOMINION FREIGHT 500 1000
OMGR OMNI INSURANCE GP 1000 500
ONCO ON COMMAND CORP 200 500
OWAV ONEWAVE INC 500 1000
ONDI ONTRACK DATA INTL 200 500
OMKT OPEN MARKET INC 500 1000
PLAN OPEN PLAN SYS INC 500 1000
OPTK OPTIKA IMAGING SYS 500 1000
OGNB ORANGE NATL BNCP 500 200
OROA OROAMERICA  INC 500 1000
OZEMY OZEMAIL LTD ADR 500 1000

P
PFINA P F INDS INC A 500 1000
PJAM P J AMERICA INC 200 500
PCCI PACIFIC CREST CAP 500 1000
PGEX PACIFIC GATEWAY EXCH 500 1000
PMWI PAGEMART WIRELESS A 500 1000
PVAT PARAVANT COMP SYS 500 1000
PVATW PARAVANT COMP WTS 500 1000

PFED PARK BANCORP INC 500 1000
PVSA PARKVALE FINL CP 500 1000
PRLX PARLEX CP 500 200
PLSS PEERLESS GROUP INC 200 500
PRLS PEERLESS SYSTEMS CP 200 500
PGTV PEGASUS COMMUNICATIO 200 500
PEGA PEGASYSTEMS INC 500 1000
PFDC PEOPLES BANCORP 200 500
PPLS PEOPLES BK CP OF IND 500 200
TPMI PERSONNEL MGMT INC 500 1000
PLIT PETROLITE CP 1000 500
PPRT PHARMAPRINT INC 500 1000
PTRN PHOTRAN CP 500 1000
PIFI PIEMONTE FOODS INC 200 500
PINN PINNACLE BANC GP INC 500 1000
SIGN PLASTI LINE INC 500 1000
PBYP PLAY BY PLAY TOYS 500 1000
POBR POE & BROWN INC 500 1000
PRRC PRECISION RESPONSE 500 1000
PBKC PREMIER BKSHS 200 500
PFBI PREMIER FIN BNCP INC 500 1000
PARK PREMIER PARKS INC 500 1000
PMIS PREMIS CORP 500 1000
PRBC PRESTIGE BNCP INC 500 1000
PENG PRIMA ENERGY CP 1000 500
PSAB PRIME BNCP INC 1000 500
PRMEP PRIME RETAIL PFD B 1000 500
PRTL PRIMUS TELECOM GROUP 200 500
AFIS PRINTRAK INTL INC 500 1000
PFACP PRO-FAC COOP PFD A 500 1000
PSTFY PROFESSIONL STAF ADR 500 1000
PSDS PROSOURCE INC 200 500
PROV PROVIDENT FIN HLD 500 1000
PCNA PUBLISHING CO OF NA 500 1000
PULS PULSE BANCORP INC 500 200

Q
QEPC Q E P CO INC 200 500
QMDC QUADRAMED CP 200 500
QDELW QUIDEL CP WTS 2000 500 1000
QUIP QUIPP INC 500 1000

R
RGFC R & G FINANCIAL CORP 200 500
RMHT R M H TELESERVICE 200 500
RAGS RAG SHOPS INC 500 1000
RLLYW RALLY'S HAMBURGER WT 200 500
RARB RARITAN BANCORP INC 200 500
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RGFX RASTER GRAPHICS INC 500 1000
RDGE READING ENT INC 500 1000
RLCO REALCO INC 500 1000
RWTIP REDWOOD TR PFD B 500 1000
RFTN REFLECTONE INC 1000 500
REGI REGISTRY INC (THE) 500 1000
RELV RELIV INTL INC 200 500
REMX REMEDYTEMP INC 500 1000
RSVC RENTAL SERVICE CORP 200 500
REPB REPUBLIC BCSHS INC 500 1000
RENG RESEARCH ENGINEERS 500 1000
RESR RESEARCH INC 200 500
RBKV RESOURCE BANK 500 200
RMRPN RESOURCE MTG PFD C 200 500
RTRK RESTRAC INC 500 1000
RHEM RHEOMETRICS SCI INC 500 1000
RELL RICHARDSON ELECT LTD 500 1000
RIDG RIDGEVIEW INC 200 500
RIMG RIMAGE CP 1000 500
RSHX ROCKSHOX INC 200 500
RSTI ROFIN-SINAR TECHS 200 500
RBPAA ROYAL BSCHS OF PA A 1000 500
RUSH RUSH ENTERPRISES INC 500 1000
RMOC RUTHERFORD-MORAN OIL 500 1000
RBCO RYAN BECK CO INC 500 1000

S
SFED S F S BANCORP INC 1000 500
SRSL S R S LABS INC 500 1000
SSNC S S & C TECH INC 500 1000
SBTK SABRATEK CP 500 1000
SHCID SALICK HLTH NEW SPL 500 1000
SCAI SANCHEZ COMPUTER ASS 200 500
SASR SANDY SPRING BNCP 200 500
SABB SANTA BARBARA BNCP 1000 500
SCBI SCB/COMPUTER TECH 500 1000
SCHR SCHERER HEALTHCARE 200 500
SEAC SEA CHANGE INTL INC 200 500
SEWY SEAWAY FOOD TOWN INC 200 500
SECD SECOND BANCORP INC 1000 500
SFBM SECURITY BANCORP 500 1000
SBHC SECURITY BK HLDG CO 200 500
SFNB SECURITY FIRST NTWK 500 1000
SLCTY SELECT SOFTWARE ADR 200 500
SENEA SENECA FOODS CP A 200 500
SLFC SHORELINE FIN CP 200 500
SEBL SIEBEL SYSTEMS INC 500 1000
SIGR SIGNATURE RESORTS 500 1000
SGIC SILICON GAMING INC 500 1000

SFNCA SIMMONS FIRST NATL A 500 1000
SMCI SIMULATION SCIENCES 200 500
SWLDY SMALLWORLDWIDE ADR 200 500
SMTK SMARTALK TELESVCS 200 500
SMXC SMITHWAY MOTOR XPRES 500 1000
SRSV SOURCE SERVICES CP 500 1000
SSFC SOUTH STREET FIN CP 200 500
SWBI SOUTHWEST BANCSHARES 500 200
SWPA SOUTHWEST NATL CP 200 500
SVRNP SOVEREIGN BNCP PFD B 500 1000
SPEK SPEC S MUSIC INC 500 1000
CTLG SPECIALTY CATALOG CP 200 500
DIAGF SPECTRAL DIAGNOSTICS 500 1000
SPLH SPLASH TECH HLDGS 200 500
STAF STAFFMARK INC 200 500
STGE STAGE STORES INC 200 500
SFSW STATE FINL SVCS CL A 500 200
STNRF STEINER LEISURE LTD 200 500
SRCL STERICYCLE INC 200 500
SWBC STERLING WEST BNCP 500 200
SHOO STEVEN MADDENS LTD 500 1000
SHOOZ STEVEN MDNS WTS B 500 1000
EASY STORM TECH INC 200 500
STRA STRAYER EDUCATION 500 1000
SLAM SUBURBAN LODGES AMER 500 1000
SOSC SUBURBAN OSTOMY SUPP 200 500
SBGA SUMMIT BANK CORP 200 500
SMMT SUMMIT DESIGN INC 200 500
SSPW SUN SPORTSWEAR INC 500 1000
SUNQ SUNQUEST INFO SYS 500 1000
SNRZ SUNRISE ASSISTED LIV 500 1000
SILVZ SUNSHINE MINING WTS 200 500
SUPC SUPERIOR CONSULTANT 200 500
SPPR SUPERTEL HOSPITALITY 500 1000
SIGC SYMONS INTL GROUP 200 500
SIND SYNTHETIC INDS INC 200 500

T
TALX T A L X CORP 200 500
TSRI T S R INC 500 1000
TBAC TANDY BRANDS ACCESS 500 1000
TPNZ TAPPAN ZEE FIN INC 1000 500
TPACP TCI PAC COM EXCH PFD 500 1000
TMAI TECHNOLOGY MODELING 200 500
TCGX TELCO COMMUN GROUP 500 1000
LBTYB TELE COMM B LBY MEDA 200 500
TCGI TELEPORT COMMUN GR A 500 1000
TLSP TELESPECTRUM WRLDWDE 500 1000
TTEC TELETECH HLDGS INC 500 1000
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TANT TENNANT CO 500 1000
TSMAF TESMA INTL INC A 200 500
TDCA THERAPEUTIC DISC A 500 1000
TMXI THERMATRIX INC 500 1000
TMSTA THOMASTON MILLS A 200 500
THRNY THORN PLC ADR 200 500
TIMT TITANIUM METALS CP 500 1000
TCAM TRANS CP OF AMER INC 1000 500
TRNI TRANS INDS INC 500 1000
TLII TRANS LEASING INTL 500 1000
TACT TRANSACT TECH INC 200 500
TRCW TRANSCOR WASTE SERV 500 1000
TKTX TRANSKARYOTIC THERAP 200 500
TRNS TRANSMATION INC 500 1000
TNZRY TRANZ RAIL HLDGS ADR 500 1000
TRVS TRAVIS BOATS & MOTOR 500 1000
VIRS TRIANGLE PHARMACEUTS 200 500
TMAR TRICO MARINE SVCS 500 1000
TEAL TRITEAL CORPORATION 500 1000
THBC TROY HILL BNCP INC 1000 500
TISX TRUSTED INFO SYSTEMS 200 500
TFCO TUFCO TECHS INC 500 1000
PYTV TV FILME INC 500 1000
TWLB TWINLAB CORP 200 500

U
CHDX U S CHINA IND EXCH 500 1000
USFS U S FRANCHISE SYS A 200 500
UGLY UGLY DUCKLING CP 500 1000
UNFY UNIFY CP 500 1000
UPCPO UNION PLANTERS PFD E 1000 500
UBCD UNIONBANCORP INC 200 500
UHLI UNITED HOME LIFE INS 200 500
UNFI UNITED NAT FOODS INC 200 500
UPUP UNITED PAY & UN PROV 500 1000
USTR UNITED STATIONERS 1000 500
UOUT UNIVERSAL OUTDOOR 500 1000
UPEN UPPER PENINSULA ERGY 500 1000
UCOR UROCOR INC 500 1000
ULGX UROLOGIX INC 500 1000
UROQ UROQUEST MEDICAL CP 200 500

V
VSEC V S E CP 500 200
VONE V-ONE CORP 200 500
VDRY VACU DRY CO 200 500

VALU VALUE LINE INC 500 1000
VRLK VERILINK CP 500 1000
VRSA VERSA TECH INC 500 1000
VSNT VERSANT OBJECT TECH 500 1000
VYTL VIATEL INC 200 500
VUTKW VIEW TECH INC WTS 1000 500
VISG VIISAGE TECH INC 200 500
VMRX VIMRX PHARM INC 500 1000
VRGN VIRAGEN INC 500 1000
VRII VIRUS RESEARCH INST 500 1000
VSGN VISIGENIC SOFTWARE 500 1000
VSIO VISIO CORP 500 1000
VTCH VITECH AMERICA INC 200 500
VOXW VOXWARE INC 200 500

W
WVFC W V S FINANCIAL CP 200 500
WAIN WAINWRIGHT BK TR CO 500 1000
WALS WALSHIRE ASSURANCE 500 1000
WRNB WARREN BANCP INC 500 1000
WAMUM WASHINGTON MUT PFD E 500 1000
WYNE WAYNE BANCORP INC DE 500 1000
WEFC WELLS FINANCIAL CP 1000 500
WBAN WEST COAST BNCP (FL) 500 1000
WWCA WESTERN WIRELESS A 500 1000
WEHO WESTWOOD HOMESTEAD 200 500
WPNE WHITE PINE SOFTWARE 200 500
OATS WILD OATS MARKETS 200 500
WLFC WILLIS LEASE FIN CP 200 500

X
XVRC XAVIER CORP 500 1000
XION XIONICS DOC TECHS 200 500
XLCT XLCONNECT SOLUTIONS 200 500
XOMD XOMED SURG PRODS INC 200 500

Y
YRKG YORK GRP INC (THE) 1000 500

Z
ZAGIF Z A G INDS LTD 200 500
ZION ZIONS BANCORP 1000 500
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As of February 21, 1997, the following bonds were added to the Fixed
Income Pricing SystemSM (FIPSSM). 

Symbol Name Coupon Maturity

PARK.GA Premier Parks Inc 9.750 1/15/07
HAVA.GC Harvard Industry Inc 12.000 7/15/04
ONSI.GA Orion Network Systems Inc 0.000 1/15/07
VPI.GB Vintage Petroleum Inc 8.625 2/1/09
AVCA.GA Arvin Capital I 9.500 2/1/27
THC.GD Tenet Healthcare Corp 7.875 1/15/03
THC.GE Tenet Healthcare Corp 8.000 1/15/05
THC.GF Tenet Healthcare Corp 8.625 1/15/07

As of February 21, 1997, the following bond was deleted from FIPS. 

Symbol Name Coupon Maturity

HAVA.GB Harvard Industry Inc 11.125 8/1/05

All bonds listed above are subject to trade-reporting requirements. Questions
pertaining to FIPS trade-reporting rules should be directed to James C. Dolan,
NASD® Market Regulation, at (301) 590-6460.

Any questions regarding the FIPS master file should be directed to Cheryl
Glowacki, Nasdaq® Market Operations, at (203) 385-6310.

© National Association of Securities Dealers, Inc. (NASD), March 1997. All rights reserved.
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DISCIPLINARY
ACTIONS

Disciplinary Actions
Reported For March

NASD Regulation, Inc. (NASD 
RegulationSM) has taken disciplinary
actions against the following firms
and individuals for violations of
NASD® Rules; securities laws, rules,
and regulations; and the rules of the
Municipal Securities Rulemaking
Board. Unless otherwise indicated,
suspensions will begin with the
opening of business on Monday,
March 17, 1997. The information
relating to matters contained in this
Notice is current as of the end of
February. Information received sub-
sequent to the end of February is not
reflected in this edition.

Firms Fined, Individuals
Sanctioned
Buttonwood Securities, Inc. (New
York, New York) and Edward A.
McKay, Jr. (Registered Principal,
New York, New York) submitted a
Letter of Acceptance, Waiver and
Consent pursuant to which they were
fined $20,000, jointly and severally.
McKay was suspended from associa-
tion with any NASD member as a
general securities principal for 30
days and required to requalify by
exam as a general securities princi-
pal. Without admitting or denying the
allegations, the respondents consent-
ed to the described sanctions and to
the entry of findings that the firm,
acting through McKay, conducted a
securities business while failing to
maintain its minimum required net
capital. The findings also stated that
the firm, acting through McKay, did
not abide by the terms and conditions
agreed to in its restrictive agreement
with the NASD.

Nationwide Securities Corporation
(Fort Worth, Texas) and Kevin
Bryan Williams (Registered Prin-
cipal, Fort Worth, Texas) submitted
a Letter of Acceptance, Waiver and
Consent pursuant to which they were
fined $15,000, jointly and severally
and Williams was suspended from
association with any NASD member

in any capacity for two years. With-
out admitting or denying the allega-
tions, the respondents consented to
the described sanctions and to the
entry of findings that the firm, acting
through Williams, effected securities
transactions while failing to maintain
its minimum required net capital and
failed to maintain accurate books and
records. The NASD determined that
the firm, acting through Williams,
failed to enforce its written supervi-
sory procedures and permitted indi-
viduals to engage in the investment
banking or securities business of the
firm without being properly regis-
tered with the NASD. The findings
also stated that the firm, acting
through Williams, reported 20 of 200
transactions reviewed as late, but
failed to designate the transactions as
late. 

Firms And Individuals Fined
Blount Parrish & Roton, Inc.
(Montgomery, Alabama) and
William B. Blount (Registered
Principal, Montgomery, Alabama)
submitted an Offer of Settlement pur-
suant to which they were fined
$55,000, jointly and severally. In
addition, the firm must hire an inde-
pendent counsel to review the firm’s
procedures with respect to its adher-
ence to certain MSRB Rules and to
implement any recommendations
made by the counsel. The respon-
dents also agreed to make no contri-
butions to any political action
committee and to refrain from doing
business with any lobbyist that con-
trols or operates a political action
committee. Without admitting or
denying the allegations, the respon-
dents consented to the described
sanctions and to the entry of findings
that the firm, acting through Blount,
in its role as underwriter, failed to
accurately reflect the redemption fea-
ture of $6,500,000 in industrial
development revenue bonds for the
Industrial Development Board of the
City of Birmingham, Alabama.
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Specifically, the NASD found that
the firm offered and sold the bonds
by means of an offering statement
that failed to adequately disclose the
redemption provisions of the bonds.
The NASD also determined that the
firm recorded an incorrect call fea-
ture on its confirmations of sale for
the bonds and failed to disclose that
the terms of the redemption feature
had been omitted from the official
statement, when the firm knew or
should have known of such omission.

Prime Capital Services, Inc.
(Poughkeepsie, New York),
Michael P. Ryan (Registered Prin-
cipal, Poughkeepsie, New York)
and Ralph A. Porpora (Registered
Principal, Copake, New York) sub-
mitted a Letter of Acceptance, Waiv-
er and Consent pursuant to which
they were fined $20,000, jointly and
severally. Without admitting or deny-
ing the allegations, the respondents
consented to the described sanctions
and to the entry of findings that 
the firm, acting through Ryan and
Porpora, failed to establish and
enforce written supervisory proce-
dures. The findings also stated that
the firm, acting through Ryan and
Porpora, misrepresented to investors
the use of the proceeds from an
intrastate best efforts offering.

Trautman Kramer & Co. (New
York, New York), Gregory Owen
Trautman (Registered Principal,
Brooklyn, New York), Robert
Joseph Kramer (Registered Princi-
pal, New York, New York), and
Peter Anthony Cardillo (Regis-
tered Representative, Marlton,
New Jersey) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which they were fined
$100,000, jointly and severally and
required to pay $70,453 plus interest
in restitution to customers, jointly
and severally. Without admitting or
denying the allegations, the respon-
dents consented to the described
sanctions and to the entry of findings

that, in connection with the recom-
mendation and sale of a common
stock, the firm, Trautman, and
Kramer, failed to ensure that the firm’s
registered representatives disclosed
that Trautman and Kramer were sell-
ing the stock. The findings also stated
that the firm, Trautman, Kramer, and
Cardillo failed to ensure that the firm’s
registered representatives were aware
of and disclosed material information
about the stock to their customers.
Furthermore, the NASD determined
that the firm, acting through Trautman
and Cardillo, failed to establish, main-
tain, and enforce written supervisory
procedures. 

Individuals Barred Or Suspended
Mark Antonio Allwood (Regis-
tered Representative, Bronx, New
York) was fined $48,519.75 and
barred from association with any
NASD member in any capacity. The
sanctions were based on findings that
Allwood obtained checks totaling
$8,024.82 issued by his member firm
and made payable to public cus-
tomers, cashed the checks, and used
the funds for some purpose other
than for the benefit of the customers
without their knowledge or consent.
Allwood also obtained a public cus-
tomer’s signature on a policyowner
service request form under the pre-
tense that the form would be used to
change the beneficiary on the cus-
tomer’s variable life policy. Further-
more, Allwood failed to respond to
NASD requests for information. 

John F. Bald (Registered Represen-
tative, Carmel, New York) was
fined $1,270,000, barred from associ-
ation with any NASD member in any
capacity, and required to pay restitu-
tion. The sanctions were based on
findings that Bald converted for his
own use more than $250,000 from
the accounts of a bank customer.
Bald also failed to respond to NASD
requests for information.

Donald Sherman Becker (Regis-
tered Representative, Carrollton,
Texas) submitted a Letter of Accep-
tance, Waiver and Consent pursuant
to which he was fined $5,000 and
suspended from association with any
NASD member in any capacity for
two weeks. Without admitting or
denying the allegations, Becker con-
sented to the described sanctions and
to the entry of findings that he solicit-
ed securities transactions without
being registered with a member firm. 

Richard W. Bosley (Registered
Representative, Cincinnati, Ohio)
was fined $38,000 and barred from
association with any NASD member
in any capacity. The sanctions were
based on findings that Bosley
received a $2,970 check from a pub-
lic customer for the purchase of a
mutual fund and without the cus-
tomer’s knowledge or consent, used
the funds for some purpose other
than for the benefit of the customer.
Bosley also failed to respond to
NASD requests for information. 

Todd Congrove (Registered Repre-
sentative, Confer, Colorado) sub-
mitted an Offer of Settlement
pursuant to which he was barred
from association with any NASD
member in any capacity. Without
admitting or denying the allegations,
Congrove consented to the described
sanctions and to the entry of findings
that, while taking the Series 6 exam,
he was found with unauthorized
material relating to the exam in his
possession. 

John Joseph Cummins (Registered
Representative, New York, New
York) was fined $155,000, barred
from association with any NASD
member in any capacity, and ordered
to pay $50,000 in restitution to a cus-
tomer. The sanctions were based on
findings that Cummins engaged in pri-
vate securities transactions without
giving prior written notice to or obtain-
ing approval from his member firm to
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participate in such transactions. Fur-
thermore, Cummins obtained $25,000
from a public customer under false
pretenses and converted the funds for
his own use and benefit. Cummins
also failed to respond to NASD
requests for information.

Larry Valton Davis (Registered
Principal, Dallas, Texas) submitted
a Letter of Acceptance, Waiver and
Consent pursuant to which he was
fined $20,000, barred from associa-
tion with any NASD member in 
any capacity, and required to pay
$52,000. Without admitting or deny-
ing the allegations, Davis consented
to the described sanctions and to the
entry of findings that he prepared a
confidential private offering memo-
randum and thereafter disseminated
or caused the dissemination of that
offering memorandum to potential
investors knowing that it contained
false information. The findings also
stated that Davis participated in a pri-
vate securities transaction and failed
to provide written notice to his mem-
ber firm.

Simone Joseph DiBella (Registered
Representative, Clinton Township,
Michigan) submitted an Offer of
Settlement pursuant to which he was
fined $50,000 and barred from asso-
ciation with any NASD member in
any capacity. Without admitting or
denying the allegations, DiBella con-
sented to the described sanctions and
to the entry of findings that he partic-
ipated in the offer and sale of securi-
ties to public customers on a private
basis and failed to give prior written
notice of such sales to his member
firm, and to obtain prior written
authorization from his member firm
to engage in such activities.

William Leonard England (Regis-
tered Representative, Nampa,
Idaho) was fined $75,000 and barred
from association with any NASD
member in any capacity. The sanc-
tions were based on findings that

England obtained possession of
insurance disbursement checks total-
ing $21,107.48 made payable to
insurance clients, signed the payee’s
names to the checks, and deposited
the checks at a bank to be credited to
his credit card account. England also
failed to respond to NASD requests
for information.

Rick Fertel (Associated Person,
Brooklyn, New York) was fined
$50,000 and barred from association
with any NASD member in any
capacity. The sanctions were based
on findings that Fertel arranged to
have an impostor take the Series 7
exam on his behalf. Fertel also failed
to respond to NASD requests to
appear for an on-the-record interview. 

Jacqueline Marie Freeze (Regis-
tered Representative, Huntington
Woods, Michigan) submitted an
Offer of Settlement pursuant to
which she was fined $25,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Freeze consented to the
described sanctions and to the entry
of findings that she participated in
the offer and sale of securities to pub-
lic customers on a private basis and
failed to give prior written notice of,
and to obtain prior written authoriza-
tion from her member firm to engage
in such activities.

Frederick Fusco (Registered Rep-
resentative, Staten Island, New
York) was fined $20,000 and barred
from association with any NASD
member in any capacity. The sanc-
tions were based on findings that
Fusco failed to respond to NASD
requests for information.

Richard Geiger (Registered Repre-
sentative, Peoria, Illinois) submitted
an Offer of Settlement pursuant to
which he was fined $10,000, sus-
pended from association with any
NASD member in any capacity for

10 business days, and prohibited for
one year from qualifying and/or act-
ing in any principal capacity with
any NASD member firm. Without
admitting or denying the allegations,
Geiger consented to the described
sanctions and to the entry of findings
that he was associated with a mem-
ber firm as its president, while failing
to properly qualify and/or register in
the appropriate capacity prior to
engaging in such capacity with the
firm. The findings stated that Geiger,
acting on behalf of his member firm,
effected securities transactions while
failing to timely and accurately
report the transactions and while fail-
ing to disclose accurate information
on customer confirmations. The
NASD also found that Geiger, acting
on behalf of his member firm, per-
mitted an individual to engage in the
investment banking or securities
business as a representative with his
member firm, while the individual
failed to properly qualify and register
in the appropriate capacity. 

Ralph W. Grant (Registered Rep-
resentative, Shelton, Connecticut)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $100,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Grant consented to the
described sanctions and to the entry
of findings that he withheld and mis-
appropriated $23,496.29 representing
premium payments on insurance
policies and variable annuity con-
tracts for public customers. 

Peter B. Harman (Registered Rep-
resentative, Cronpond, New York)
was fined $29,939.50 and barred
from association with any NASD
member in any capacity. The sanc-
tions were based on findings that Har-
man received $823.25 from a public
customer as insurance premium pay-
ments, failed to credit the customer’s
insurance policy and, instead, con-
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verted the funds for his own use. Har-
man also failed to respond to NASD
requests for information.

Fredric A. Hickson (Associated
Person, Staten Island, New York)
was fined $72,949 and barred from
association with any NASD member
in any capacity. The sanctions were
based on findings that Hickson filed a
Uniform Application for Securities
Industry Registration or Transfer
(Form U-4) that failed to disclose his
association with a member firm and a
criminal arrest. Furthermore, Hick-
son executed securities transactions
in customer accounts while unregis-
tered and took steps to conceal his
misconduct from regulatory authori-
ties. Hickson also failed to respond to
NASD requests for information. 

Clinton Hugh Holland, Jr. (Regis-
tered Principal, Salem, Oregon)
was fined $5,000, suspended from
association with any NASD member
in any capacity for five business
days, and required to requalify by
exam as a registered principal. The
U.S. Court of Appeals for the Ninth
Circuit affirmed the sanctions follow-
ing appeal of a December 1995 Secu-
rities and Exchange Commission
(SEC) decision. The sanctions were
based on findings that Holland rec-
ommended to a public customer the
purchase of speculative or high-risk
securities without having reasonable
grounds for believing that such rec-
ommendations were suitable for the
customer considering the size and
nature of the transactions, the con-
centration of speculative securities in
the account, and the customer’s
financial situation, circumstances,
needs, and objectives. 

Jeffrey Peter Ihm (Registered Rep-
resentative, Farmingdale, New
York) was fined $98,832.50, barred
from association with any NASD
member in any capacity, and ordered
to pay $13,262.07 in restitution to a
customer. The sanctions were based

on findings that Ihm received checks
totaling $15,766.50 from a public
customer for investment purposes
and, instead, endorsed the checks and
converted the funds for his own use
and benefit. Ihm also failed to
respond to NASD requests for infor-
mation and to appear for an on-the-
record interview. 

Michael J. Ireland (Registered
Representative, Madison, Maine)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $25,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Ireland consented to the
described sanctions and to the entry
of findings that he submitted ficti-
tious insurance policy disbursement
request forms for public customers
wherein he received two checks
totaling $3,877.67. The findings also
stated that Ireland forged the cus-
tomers’ signatures, double endorsed
the checks, and deposited them into
his personal account for his own use
and benefit.

Darlene Dottie Johnson (Regis-
tered Representative, Sacramento,
California) was fined $22,000, sus-
pended from association with any
NASD member in any capacity for
two years, required to pay restitution
to customers, and required to requali-
fy by exam. The sanctions were
based on findings that Johnson
received checks totaling $179,370.03
from public customers for investment
purposes, deposited $112,241.80 of
the funds in other customer accounts,
and retained $24,400 until a later
date.

Ashwin S. Kumar (Registered
Representative, Forest Hills, New
York) was fined $70,000, barred from
association with any NASD member
in any capacity, and ordered to pay
$10,000 in restitution. The sanctions
were based on findings that Kumar

received a $10,000 check from a pub-
lic customer for investment purposes,
endorsed and cashed the check, and
converted the funds for his own use.
Kumar also failed to respond to
NASD requests for information.

John J. Labeck (Registered Repre-
sentative, Valley Stream, New
York) was fined $204,125, barred
from association with any NASD
member in any capacity, and ordered
to pay $10,825 in restitution to a cus-
tomer. The sanctions were based on
findings that, in a scheme to defraud
his member firm and a public cus-
tomer, Labeck executed unauthorized
trades, forged a customer’s signature,
and misused customer funds. In addi-
tion, Labeck executed the sale and
purchase of shares of common stock
in the accounts of public customers
without the customers’ prior knowl-
edge, authorization, or consent. Fur-
thermore, Labeck participated in
private securities transactions and
caused a falsified new account form to
become a part of his member firm’s
books and records. Labeck also failed
to respond to NASD requests for
information. 

Patrice Lambert (Registered Rep-
resentative, Staten Island, New
York) was fined $30,000 and barred
from association with any NASD
member in any capacity. The sanc-
tions were based on findings that
Lambert signed and filed with the
NASD a Form U-4 that failed to dis-
close that he had been arrested and
convicted of three crimes. Lambert
also failed to respond to NASD
requests for information.

Dmitry A. Levitsky (Registered
Representative, Philadelphia,
Pennsylvania) was fined $80,000,
barred from association with any
NASD member in any capacity, and
ordered to pay $14,504.50 in restitu-
tion to customers. The sanctions
were based on findings that Levitsky
effected unauthorized transactions in
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customer accounts. Levitsky also dis-
tributed business cards to customers
representing that he was the president
of his member firm without the firm’s
authorization. Furthermore, Levitsky
failed to respond to NASD requests
for information.

Howard David Liebriech (Regis-
tered Representative, Beaverton,
Oregon) was fined $210,724, sus-
pended from association with any
NASD member in any capacity for
60 business days, and required to
requalify by exam. The sanctions
were based on findings that Liebriech
effected transactions in the accounts
of public customers without obtain-
ing written discretionary authority
from the customers and without
obtaining acceptance of the accounts
by his member firm. Furthermore,
Liebriech made recommendations to
a public customer without having
reasonable grounds for believing that
the transactions were suitable for the
customer given the number of trans-
actions effected, the frequency of the
transactions, the concentrated posi-
tions held in the account, and the cus-
tomer’s investment objectives,
circumstances, and needs. Liebriech
also attempted to guarantee a cus-
tomer against losses in his account.

Charles William Maniaci (Regis-
tered Representative, Detroit,
Michigan) submitted an Offer of
Settlement pursuant to which he was
fined $83,000 and barred from asso-
ciation with any NASD member in
any capacity. Without admitting or
denying the allegations, Maniaci
consented to the described sanctions
and to the entry of findings that he
participated in the offer and sale of
securities to public customers on a
private basis and failed to give prior
written notice of, and to obtain prior
written authorization from his mem-
ber firm to engage in such activities.
The findings also stated that Maniaci
failed to respond to NASD requests
for information.

Steven Markov (Registered Princi-
pal, New York, New York) was
fined $20,000 and barred from asso-
ciation with any NASD member in
any capacity. The sanctions were
based on findings that Markov failed
to respond to NASD requests for
information about his termination
from a member firm.

Richard B. McCulloch (Registered
Representative, Westerly, Rhode
Island) submitted an Offer of Settle-
ment pursuant to which he was fined
$5,000 and barred from association
with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, McCulloch con-
sented to the described sanctions and
to the entry of findings that he
engaged in a private securities trans-
action outside the regular course or
scope of his employment with his
member firm without giving prior
written notice to his member firm
describing in detail the proposed
transaction, his role therein, and
whether he received or was to
receive any selling compensation in
connection with the transaction. 

Michael W. McGhee (Registered
Representative, Columbus, Ohio)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $20,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, McGhee consented to the
described sanctions and to the entry
of findings that he obtained unautho-
rized loans and dividend withdrawals
from public customers by signing
their names to service request forms
for their insurance policies without
their permission.

Richard N. Morello (Registered
Representative, Oakland, New 
Jersey) submitted a Letter of Accep-
tance, Waiver and Consent pursuant
to which he was fined $400,000 and
barred from association with any

NASD member in any capacity.
Without admitting or denying the
allegations, Morello consented to the
described sanctions and to the entry
of findings that he forged customer
signatures on various forms submit-
ted to his member firm, obtained pos-
session of checks issued by his
member firm payable to the cus-
tomers, forged the customers’ signa-
tures on the checks, and converted
the funds for his own use and benefit.
The findings also stated that Morello
received funds from customers in
payment of insurance premiums or
for other purposes and failed to apply
the funds as directed. According to
the findings, Morello, instead, con-
verted the funds for his own use and
benefit or caused the funds to be used
or applied on behalf of or for the ben-
efit of other customers. 

Richard N. Nathman (Registered
Representative, Boca Raton, 
Florida) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$6,000 and barred from association
with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Nathman con-
sented to the described sanctions 
and to the entry of findings that he
received $1,080 from a public cus-
tomer intended for an investment in
mutual funds. The NASD found that
Nathman never invested the funds as
intended and misused the funds. 

Mark Walter Promack (Registered
Representative, Clinton Township,
Michigan) submitted an Offer of
Settlement pursuant to which he was
fined $10,000 and barred from asso-
ciation with any NASD member in
any capacity. Without admitting or
denying the allegations, Promack
consented to the described sanctions
and to the entry of findings that he
participated in the offer and sale of
securities to public customers on a
private basis and failed to give prior
written notice of, and to obtain prior
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written authorization from his mem-
ber firm to engage in such activities.

Gilbert Ramos (Registered Repre-
sentative, Staten Island, New York)
was fined $70,000 and barred from
association with any NASD member
in any capacity. The sanctions were
based on findings that Ramos execut-
ed the purchase and sale of securities
in the accounts of public customers
without their knowledge, authoriza-
tion, or consent. Ramos also failed to
respond to NASD requests to appear
for an on-the-record interview.

Maurice Fredric Re, III (Regis-
tered Representative, Pompano
Beach, Florida) was fined $10,000
and barred from association with any
NASD member in any capacity. The
sanctions were based on findings 
that Re obtained a check from his
manager’s personal check book,
made out the check for $975, signed
his manager’s name to the check
without authorization, and used the
funds for his own benefit. Re also
failed to respond to NASD requests
for information. 

John Daniel Reaves (Registered
Representative, Houston, Texas)
submitted an Offer of Settlement pur-
suant to which he was suspended
from association with any NASD
member in any capacity for two
years. Without admitting or denying
the allegations, Reaves consented to
the described sanction and to the
entry of findings that he disseminated
to prospective investors documents
relating to an offering of securities
that reflected misleading statements
and omissions of material facts with-
out providing to his member firm
written notice of the proposed trans-
actions. 

Angel B. Rivas (Registered Repre-
sentative, Madrid, Spain) submitted
an Offer of Settlement pursuant to
which he was fined $260,000, barred
from association with any NASD

member in any capacity, and required
to pay $52,000 in restitution to his
member firm. Without admitting or
denying the allegations, Rivas con-
sented to the described sanctions and
to the entry of findings that he trans-
ferred $39,000 to his personal bank
account from the operation account
of his member firm without the firm’s
knowledge or consent and in the
absence of any entitlement of such
funds. The findings also stated that
Rivas issued checks totaling $3,500
to an attorney who rendered no ser-
vices to his member firm but instead
rendered services to Rivas personally
without the knowledge or consent of
his member firm. Furthermore, the
NASD determined that Rivas issued
a $20,000 bonus check to himself
and failed to deduct amounts
required to be withheld, and there-
after, submitted a false invoice when
the payment was questioned by his
member firm’s auditors. The NASD
found that Rivas failed to respond to
NASD requests for information.

Patrick Lee Roese (Registered
Representative, Columbus, Ohio)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was barred from associa-
tion with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Roese consented
to the described sanction and to the
entry of findings that he accepted
$11,000 from public customers for
the purchase of security and insur-
ance products, deposited the funds
into the account of a financial plan-
ning company he created as a sole
proprietorship, disbursed $5,000 for
a customer’s securities purchases,
and used the remaining $6,000 for
his own benefit.

Richard W. Rohde (Registered
Representative, Rocky River, Ohio)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $100,000, barred
from association with any NASD

member in any capacity, and required
to pay $42,857.31 in restitution to a
member firm. Without admitting or
denying the allegations, Rohde con-
sented to the described sanctions and
to the entry of findings that he
received accumulated dividends, cash
surrender values, and policy loans
from insurance policies or annuities
maintained by public customers total-
ing $46,996.59, applied $4,142.28 of
the funds to premium payments, and
retained the remaining $42,857.31 for
his own use and benefit.

David D. Ryan (Registered Repre-
sentative, Chicago, Illinois) was
fined $20,000 and barred from associ-
ation with any NASD member in any
capacity. The sanctions were based on
findings that Ryan failed to respond
to NASD requests for information. 

Kenneth Lawrence Schmidt (Reg-
istered Representative, Grosse
Pointe Farms, Michigan) submitted
an Offer of Settlement pursuant to
which he was fined $45,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Schmidt consented to the
described sanctions and to the entry
of findings that he participated in the
offer and sale of securities to public
customers on a private basis and
failed to give prior written notice of,
and to obtain prior written authoriza-
tion from his member firm to engage
in such activities.

Timothy J. Smith (Associated Per-
son, Plymouth, Michigan) submit-
ted an Offer of Settlement pursuant
to which he was fined $80,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Smith consented to the
described sanctions and to the entry
of findings that he participated in the
offer and sale of securities to public
customers on a private basis and
failed to give prior written notice of,
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and to obtain prior written authoriza-
tion from his member firm to engage
in such activities.

Scott Michael Sowles (Registered
Representative, Clarkston, Michi-
gan) submitted an Offer of Settle-
ment pursuant to which he was fined
$165,000 and barred from associa-
tion with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Sowles consented
to the described sanctions and to the
entry of findings that he participated
in the offer and sale of securities to
public customers on a private basis
and failed to give prior written notice
of, and to obtain prior written autho-
rization from his member firm to
engage in such activities. The find-
ings also stated that Sowles failed 
to respond to NASD requests for
information.

Raymond L. Stekloff (Registered
Representative, Rochester, New
York) was fined $30,000 and barred
from association with any NASD
member in any capacity. The sanctions
were based on findings that Stekloff
provided a letter to a public customer
that was intended to induce the cus-
tomer to transfer an individual’s retire-
ment account back to his member firm
from another firm by offering the cus-
tomer $15,000 to compensate him for
previous losses while the account was
handled by his member firm, or a
guarantee that this account would be
worth $125,000 on a certain date. The
letter, written by Stekloff, falsely pur-
ported to be from a regional vice presi-
dent of his member firm. Stekloff also
failed to respond to NASD requests
for information. 

George Arthur Stemple (Regis-
tered Representative, Crete, 
Illinois) was fined $75,000, barred
from association with any NASD
member in any capacity, and required
to pay $5,000 in restitution. The
sanctions were based on findings that
Stemple obtained a $5,000 check that

represented a partial surrender of an
insurance policy owned by a public
customer, endorsed the check, and
used the proceeds for some purpose
other than for the benefit of the cus-
tomer. Furthermore, Stemple signed
a Form U-4 that failed to disclose a
final order permanently revoking his
Indiana insurance license. Stemple
also failed to respond to NASD
requests for information. 

David A. Stevenson (Registered
Representative, Farmington, 
Connecticut) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$1,000,000 and barred from associa-
tion with any NASD member in 
any capacity. Without admitting or
denying the allegations, Stevenson
consented to the described sanctions
and to the entry of findings that he
received customer funds intended for
mutual fund investments and caused
the unauthorized disbursement of liq-
uidation checks from existing mutual
fund accounts totaling $700,000 that
he converted for his own use and
benefit without the customer’s
knowledge or consent.

Randolph N. Strickland (Regis-
tered Representative, Birmingham,
Alabama) was fined $120,000 and
barred from association with any
NASD member in any capacity. The
sanctions were based on findings that
Strickland caused three checks total-
ing $8,050 to be withdrawn from the
IRA account of a public customer and
converted the funds for his own use
and benefit by forging the customer’s
signature on the checks and deposit-
ing them into his personal checking
account without the customer’s
knowledge or consent. In addition,
Strickland received two checks total-
ing $4,770 that had been drawn on a
public customer’s IRA account and
converted the monies for his own use
and benefit without the customer’s
knowledge or consent. Furthermore,
Strickland engaged in outside busi-

ness activities without giving prior
written notice to or approval from his
member firm and recommended to a
public customer the transfer of funds
when such recommendation and the
resultant transactions were unsuitable
for the customer on the basis of his
financial situation, investment objec-
tives, and needs. Strickland also failed
to respond to NASD requests for
information.

Dan Scott Taylor (Registered Rep-
resentative, Corvallis, Oregon) was
fined $5,000, suspended from associ-
ation with any NASD member in any
capacity for 18 months, and required
to requalify by exam. The sanctions
were based on findings that Taylor
obtained a $923 check issued erro-
neously by his member firm, signed
the check, and attempted to negotiate
the check.

Jorge Eduardo Villalba (Regis-
tered Principal, Ducanville, Texas)
submitted an Offer of Settlement pur-
suant to which he was fined $15,000
and suspended from association with
any NASD member in any capacity
for five business days. Without
admitting or denying the allegations,
Villalba consented to the described
sanctions and to the entry of findings
that he engaged in excessive trading
in customer accounts.

Steven Richard Wilmoth (Regis-
tered Representative, East Pointe,
Michigan) submitted an Offer of
Settlement pursuant to which he was
fined $10,000 and barred from asso-
ciation with any NASD member in
any capacity. Without admitting or
denying the allegations, Wilmoth
consented to the described sanctions
and to the entry of findings that he
participated in the offer and sale of
securities to public customers on a
private basis and failed to give prior
written notice of, and to obtain prior
written authorization from his mem-
ber firm to engage in such activities.
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James W. Winter (Registered Rep-
resentative, Houston, Texas) sub-
mitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $100,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Winter consented to the
described sanctions and to the entry
of findings that he recommended and
sold mortgage-backed derivative
products to public customers without
disclosing the nature and risks of
these products and that the products
might not have been suitable for the
customers. 

Michael Francis Zapytowski (Reg-
istered Representative, Roseville,
Michigan) submitted an Offer of
Settlement pursuant to which he was
fined $15,000 and barred from asso-
ciation with any NASD member in
any capacity. Without admitting or
denying the allegations, Zapytowski
consented to the described sanctions
and to the entry of findings that he
engaged in private securities transac-
tions while failing to give prior writ-
ten notice of, and obtain prior written
authorization from his member firm
to engage in such activities. 

Gus Neno Zoppi, Jr. (Registered
Representative, Rochester Hills,
Michigan) submitted an Offer of Set-
tlement pursuant to which he was
fined $115,000 and barred from asso-
ciation with any NASD member in
any capacity. Without admitting or
denying the allegations, Zoppi con-
sented to the described sanctions and
to the entry of findings that he partici-
pated in the offer and sale of securities
to public customers on a private basis
and failed to give prior written notice
of, and to obtain prior written autho-
rization from his member firm to

engage in such activities. The findings
also stated that Zoppi failed to respond
to NASD requests for information.

Gus Neno Zoppi, III (Registered
Representative, Oak Park, Michi-
gan) submitted an Offer of Settle-
ment pursuant to which he was fined
$50,000 and barred from association
with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Zoppi consented
to the described sanctions and to the
entry of findings that he participated
in the offer and sale of securities to
public customers on a private basis
and failed to give prior written notice
of, and to obtain prior written autho-
rization from his member firm to
engage in such activities. The find-
ings also stated that Zoppi failed 
to respond to NASD requests for
information.

Individuals Fined
Eric Darrisaw (Registered Princi-
pal, Jersey City, New Jersey) and
Toni Hacket-Antrum (Registered
Principal, Perry, Florida) submitted
an Offer of Settlement pursuant to
which they were fined $10,000, joint-
ly and severally. Without admitting
or denying the allegations, the
respondents consented to the
described sanction and to the entry of
findings that a member firm, acting
through Darrisaw and Hacket-
Antrum, failed to establish, maintain,
and enforce proper supervisory pro-
cedures. The findings also stated that
a member firm, acting through Darri-
saw and Hacket-Antrum, provided to
a public customer a written proposal
containing misleading information
and failed to maintain a continuing
and current education program for its
covered registered persons. 

Firm Expelled For Failure To Pay
Fines, Costs, And/Or Provide Proof
Of Restitution In Connection With
Violation
Mid-Continent Securities, Inc.,
Arvada, Colorado

Firm Suspended Pursuant 
To NASD Rule 9622 For Failure 
To Pay Arbitration Award
The date the suspension began is 
listed after the entry.

Wilshire Discount Securities,
Riverside, California (January 28,
1997)

Suspension Lifted
The NASD has lifted the suspension
from membership on the date shown
for the following firm because it has
complied with formal written requests
to submit financial information. 

Chase Global Securities, Inc.,
Cleveland, Ohio (January 24, 1997)

Individuals Whose Registrations
Were Revoked For Failure To Pay
Fines, Costs, And/Or Provide Proof
Of Restitution In Connection With
Violations
Edmund G. Barnes, Daly City, 
California

Charles T. Birdsong, Tampa, 
Florida

Peter Caraveo, Jr., Tarzana, 
California

Charles O. Huttoe, III, Miami,
Florida
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Daniel R. Lehl, Littleton, Colorado

Vincent J. Liuzzi, III, Cave Creek,
Arizona

Roger M. Mintzer, Henderson,
Nevada

Steven Paul Shipley, Austin, Texas

Charles O. Stuller, Calymont,
Delaware

Michael A. Wynn, Scottsdale, 
Arizona

Individual Whose Registration Was
Canceled/Suspended Pursuant To
NASD Rule 9622 For Failure To Pay
Arbitration Award
Gene L. Roach, Riverside, 
California

© National Association of Securities Dealers, Inc.
(NASD), March 1997. All rights reserved.
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FOR YOUR
INFORMATION

Clarification Of 
Notice To Members 96-60
NASD Regulation Inc. (NASD Regu-
lationSM) is issuing this FYI to clarify
the staff’s regulatory intent and pur-
pose in issuing NASD Notice to 
Members 96-60 (Notice). This FYI
describes the substance of advice that
the staff has provided in response to
individual written inquiries pertaining
to the Notice. That Notice was pub-
lished to clarify member’s suitability
obligation under NASD® Rule 2310
(Rule) when dealing with speculative
and low-priced securities. In issuing
the Notice, the staff did not intend to
expand the reach of the Rule but to
illustrate circumstances in which the
Rule would be applicable. 

The Notice noted that, because the
suitability obligation under the Rule
applies only to recommendations to
customers, it does not apply to situa-
tions in which a member acts solely
as an “order-taker” with respect to
particular transactions. At the same
time, the Notice attempted to make
clear that the determination of
whether a security is recommended
does not necessarily depend on the
member’s classification of the securi-
ty as “solicited or unsolicited,” which
may be done for purposes other than
identifying transactions subject to
suitability obligations. In connection
with this point, the Notice contains
the following statement: “In particu-
lar, a transaction will be considered
to be recommended when the mem-
ber brings a specific security to the
attention of the customer through any
means, including, but not limited to,
direct telephone communication, the
delivery of promotional material
through the mail, or the transmission
of electronic messages.”

This language was intended only to
stress that recommendations may be
made in a variety of ways, and that
the determination of whether a rec-
ommendation has been made in any
given case does not depend on the
mode of communication.  This point
is particularly salient in connection
with transactions in low-priced, spec-
ulative securities, which often are
promoted through a variety of media.
The language was not meant to
describe the content of communica-
tions that may result in a recommen-
dation, or to suggest that every
statement that includes mention of a
security would be considered a rec-
ommendation. Whether a particular
transaction is in fact recommended
depends on an analysis of all the rele-
vant facts and circumstances, which
the Notice was not intended to
define. 

NASD Regulation Office Of Dispute
Resolution Address Change
Effective March 3, 1997, the NASD
Regulation New York Office of Dis-
pute Resolution will be located at:

125 Broad Street, 36th Floor
New York, NY 10004.

All phone and fax numbers will
remain the same.

© National Association of Securities Dealers, Inc.
(NASD), March 1997. All rights reserved.
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NASD 
NOTICE TO
MEMBERS
97-19

NASD Regulation 
And New York Stock
Exchange Memorandum
Discusses Sweep Report
And Provides Guidance
On Heightened
Supervision
Recommendations 

Suggested Routing
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Syndicate

Systems

Trading

Training

Executive Summary
The Joint Regulatory Sales Practice
Sweep Report recommended that
firms should, among other things:
adopt stringent procedures for hiring
registered representatives; initiate
heightened supervisory procedures
for registered representatives with a
history of customer complaints, disci-
plinary actions, or arbitrations; and
ensure compliance with cold-calling
requirements. This Notice to Mem-
bers contains a memorandum devel-
oped and jointly issued by NASD
Regulation, Inc. (NASD RegulationSM)
and the New York Stock Exchange,
Inc. (NYSE) which describes the
findings and recommendations of the
Joint Regulatory Sales Practice
Sweep (Sweep) that would alert firms
of their responsibilities under NYSE
and NASD® rules to provide particu-
larly close supervision to certain 
registered representatives. The mem-
orandum also describes actions that
could constitute heightened supervi-
sory procedures. 

Questions concerning this Notice
may be directed to Mary Revell,
Assistant General Counsel, NASD
Regulation, at (202) 728-8203.

Questions about the Sweep should 
be directed to Daniel M. Sibears,
Vice President, Member Regulation,
NASD Regulation, at (202) 728-6911.

© National Association of Securities Dealers, Inc.
(NASD), April 1997. All rights reserved.
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MEMORANDUM

TO: Members and Member Organizations

DATE: April 15, 1997

SUBJECT: The Joint Regulatory Sales Practice Sweep; Heightened Supervisory Procedures

I. Background

The Joint Regulatory Sales Practice Sweep (Sweep) was an initiative involving the staffs of the National Asso-
ciation of Securities Dealers, Inc. (NASD®), the New York Stock Exchange, Inc. (NYSE), the Securities and
Exchange Commission (SEC), and representatives of the North American Securities Administrators Associa-
tion, Inc. (collectively, the Working Group) to review the sales practice activities of selected registered repre-
sentatives and the hiring, retention, and supervisory practices of the brokerage firms employing them.1 From
December 1994 through November 1995, the Working Group conducted on-site examinations of 179 branch
and main offices of 101 different brokerage firms throughout the U.S. The examinations focused on the sales
practice activities of 347 registered representatives who were selected based on criteria including, among other
things, a history of customer complaints, disciplinary problems, or arbitrations. One-fifth of the Sweep’s 179
examinations resulted in enforcement referrals and an additional one-fourth of the examinations resulted in the
issuance of letters of caution or deficiency letters.

II. Sweep Findings

The Joint Regulatory Sales Practice Sweep Report (Sweep Report) was released on March 18, 1996. Although
the findings are not representative of the industry as a whole, they provide important information for the entire
industry. The key findings included in the Sweep Report are:

• Some firms are willing to employ registered representatives with a history of disciplinary actions involv-
ing abusive sales practices or customer complaints.

• Many of the branch offices examined conduct only the minimum background review required by NASD
or NYSE rules before hiring a registered representative. This may contribute to the significant move-
ment within the securities industry of registered representatives with a history of customer complaints,
disciplinary actions, or arbitrations. 

• Supervisors in certain branches examined conducted either inadequate or no routine review of cus-
tomers’ securities transactions effected by registered representatives to detect sales practice abuses. 

• While one-half of the branches examined engage in some type of cold-calling activity, almost one-half of
these did not fully comply with the applicable laws or regulations governing unsolicited telemarketing.
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III. Sweep Report Recommendations

Based on the results of the Sweep, the Working Group made specific recommendations relating to the preven-
tion and detection of sales practice abuses by registered representatives. In the following discussion of the rec-
ommendations addressed to firms, NASD Regulation, Inc. (NASD RegulationSM) and the NYSE reiterate their
support and endorsement of the Sweep Report recommendations and remind firms of their current responsibili-
ties under NASD and NYSE rules.

A. Improved Hiring Procedures for Registered Representatives
To aid in efforts to identify and, where appropriate, exclude registered representatives with a history of cus-
tomer complaints, disciplinary actions, or arbitrations from the securities industry, it is recommended that firms
and their branch offices determine if their hiring procedures are adequate and, if necessary, improve their hiring
procedures when considering registered representatives for employment.

In addition to reviewing an applicant’s Form U-4 and Form U-5, reviewing the applicant’s history in the Cen-
tral Registration DepositorySM (CRDSM), and contacting the applicant’s previous employers, as is now required
under existing self-regulatory organization (SRO) rules, firms should consider the following as “best hiring
practices”: 

(1) discuss with the applicant the nature of the applicant’s prior customers and the types of securities sold while
associated with prior employers;

(2) obtain from the applicant explanations regarding any customer complaints and regulatory actions to deter-
mine the merit, to the extent practicable, of each before hiring; 

(3) ask applicants about the existence of and nature of any pending proceedings, customer complaints, regula-
tory investigations, or arbitrations not listed in CRD; and

(4) involve compliance and legal staff, as appropriate, in the hiring process, and designate an individual (above
the branch office manager level) or a committee to review the customer complaints, disciplinary actions, or
arbitrations before hiring a registered representative with such a history. 

Firms are reminded that they are responsible under SRO and SEC rules and regulations to investigate ade-
quately each applicant’s character, business repute, qualifications, and experience before hiring and to maintain
documentation of the steps taken in the hiring process. Required employment records are subject to regulatory
review during examinations.

B. Supervision for Registered Representatives with a History of Customer Complaints, Disciplinary
Actions, or Arbitrations

A firm that hires a registered representative with a recent history of customer complaints, final disciplinary
actions involving sales practice abuse or other customer harm, or adverse arbitration decisions should deter-
mine if it is necessary to develop and implement special supervisory procedures tailored to the individual reg-
istered representative, or whether its existing supervisory procedures and educational programs are sufficient to
address the circumstances. This determination should be made also where a registered representative, during
his or her employment, develops such a history. The procedures should involve, where appropriate (as dis-
cussed in more detail in Section IV below), a more frequent or focused review of the registered representa-
tive’s activities by his or her supervisor for a period of time.

The individual’s direct supervisor or other designee of the firm should consider performing a thorough review of a
registered representative’s customer account activity if, subsequent to hiring, the registered representative becomes
subject to customer complaints. Such a review procedure could be activated, for example, when the registered rep-
resentative is named, during a one-year period, in three customer complaints alleging sales practice abuse.
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C. Branch Manager Compensation
As a means to encourage branch office managers to devote sufficient time and employ adequate supervisory
tools, firms should consider tying or increasing an existing component of a branch office manager’s compensa-
tion to the manager’s effective supervision of the branch’s registered representatives. Under such a scenario,
managers would be compensated, in part, for effective supervision and compliance efforts which avoid sales
practice abuses.

D. Firm Supervisory Obligations
Firms must fulfill all of their obligations under SRO rules to supervise the activities of registered representa-
tives and other associated persons. Firms are reminded of their long-standing responsibilities to implement rea-
sonable procedures designed to detect and prevent rule violations and to correct deficiencies in, and violations
of, relevant laws, rules, and regulations. Firms also are reminded that they are responsible for supervising
branch offices and that it is important that appropriately registered principals be designated to carry out super-
visory responsibilities. 

NASD members are reminded of the following supervisory obligations under NASD rules:

1. Firms must designate one or more appropriately registered principals in each office of supervisory juris-
diction (OSJ), including the main office, and one or more appropriately registered representatives or
principals in each non-OSJ branch office with authority to carry out the supervisory responsibilities
assigned to each office [NASD Rule 3010(a)(4)].

2. At least annually, firms must conduct a review of the businesses in which they engage. The review must
be reasonably designed to assist in detecting and preventing violations of and achieving compliance with
applicable securities laws and regulations and with the rules of the NASD [NASD Rule 3010(c)].

3. Firms must conduct an annual inspection of their OSJs [NASD Rule 3010(c)].

4. Firms must conduct inspections of non-OSJs according to the schedule in the firm’s written supervisory
procedures [NASD Rule 3010(c)].

5. Firms must retain a written record of the dates that each review and inspection was conducted [NASD
Rule 3010(c)].

NYSE members are reminded of the following supervisory obligations under NYSE rules:

1. Firms must supervise each office, department, or business activity [NYSE Rule 342(a)].

2. Firms must delegate to qualified principals or employees responsibility and authority for the supervision
and control of each office, department, or business activity, and provide appropriate procedures for
supervision and control [NYSE Rule 342(b)(1)].

3. Firms must establish a separate system of follow-up and review to determine that the delegated authority
and responsibility is being properly exercised [NYSE Rule 342(b)(2)].

4. Firms must appoint a compliance officer to direct day-to-day compliance activities (NYSE Rule 342.13).

5. Firms must conduct an annual inspection of each branch office (NYSE Interpretation Handbook, NYSE
Rule 342(a),(b)/03, p. 3404).
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E. Cold-Calling Training and Supervision
Firms must adequately train and supervise all telemarketers and registered representatives who engage in cold
calling on the provisions of Federal Communications Commission and SRO rules on cold calling. 

Firms must maintain a “do-not-call” list and make the list available to all personnel that engage in cold calling
or telemarketing.2

IV. Guidance: Heightened Supervisory Procedures

This section of the memorandum provides guidance to firms that have made the decision to hire one or more
registered representatives whose records reflect: (1) disciplinary actions involving sales practice abuse; (2) a
history of customer complaints; and/or (3) arbitrations that were not resolved in favor of the registered repre-
sentative. In particular, this memorandum discusses the profile of registered representatives that should be con-
sidered for heightened supervision based on their histories, and contains examples of the types of specifically
designed supervisory procedures that firms may want to consider in order to provide a heightened level of
scrutiny of their activities. 

A firm that hires one or more registered representatives with a history of customer complaints, disciplinary
actions, or arbitrations, or that employs a registered representative who develops such a record during his or
her employment, should recognize that it has heightened supervisory responsibilities that will require it, at a
minimum, to examine the circumstances of each such case and make a reasonable determination whether its
standard supervisory and educational programs are adequate to address the issues raised by the record of any
such registered representative. As stated in the Sweep Report, firms should recognize that if a registered repre-
sentative with such a history engages in further sales practice violations, securities regulators will closely eval-
uate whether the firm itself should be subject to disciplinary action for a failure to supervise the registered
representative, beginning with the decision-making process that led to the individual being hired. 

Due to the importance of these issues, NASD Regulation and the NYSE urge their members to distribute this
memorandum to all appropriate supervisory personnel. NASD Regulation and the NYSE, in the course of their
member examinations, will review the practices in place as part of the hiring process, the means used to identi-
fy and supervise registered representatives with problematic histories, and any specific supervisory systems
and procedures developed by a member to provide heightened supervision where appropriate, and will consid-
er whether specific rules requiring special supervision are warranted.

A. Disciplinary History
The principal means of identifying registered representatives who may require special supervision is a review
of all relevant customer complaints, disciplinary actions, and arbitrations disclosed for each registered repre-
sentative on Forms U-4 and U-5 filed with the CRD. A heightened level of supervision may be appropriate for
a registered representative whose CRD report discloses sales practice problems and not simply isolated
instances of customer complaints, minor disciplinary actions, or arbitrations. While final disciplinary actions,
complaints, or arbitrations resolved in a manner adverse to the registered representative indicate a disciplinary
problem, multiple pending complaints, disciplinary actions, or arbitrations may be indicative of a history that
should be carefully reviewed. 

A firm that employs persons in the following categories and does not have a standard supervisory policy that
addresses such persons should determine whether existing procedures are adequate to provide reasonable
supervision or whether heightened supervision is warranted:
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• registered representatives with a history of customer complaints, disciplinary actions, or arbitrations;

• persons hired in a non-registered capacity who previously were employed as registered representatives
and who have such a history; 

• registered representatives who develop such a history while associated with the firm; 

• registered representatives terminated from prior employment for what appears to be a significant sales
practice or regulatory violation; or

• registered representatives who have had a frequent change of employers within the industry.

The following list of examples of actions that must be reported on Forms U-4 and U-5, with a cite to the rele-
vant questions on the specific form, is provided to illustrate the types of actions firms should review in deter-
mining whether a registered representative should be subject to special supervision. The review need not
necessarily lead to the conclusion that heightened supervision in excess of that ordinarily provided by the firm
is warranted in a particular case, but any conclusion that is reached must be reasonable and supportable in view
of all circumstances.

Regulatory Disciplinary Actions
• A pending or adjudicated regulatory action or an investigation by the SEC; the Commodity Futures

Trading Commission; a federal, state, or foreign regulatory agency; or an SRO (Questions 22C, 22D,
22E, and 22G on Form U-4).

Domestic or Foreign Civil Judicial Actions
• A pending investment-related civil action (Question 22H(2) of Form U-4).

• An injunction in connection with an investment-related activity; a violation of an investment-related
statute or regulation; or a settlement of an investment-related civil action (Question 22H(1) on Form U-4).

Customer Complaints
• A customer complaint, arbitration, or civil action that is investment-related alleging sales practice viola-

tions that is still pending, that was settled, or that resulted in an award or judgment (Question 22I on
Form U-4).

Terminations
• Termination for cause or a permitted resignation after investigations or allegations of violation of invest-

ment-related statutes, regulations, rules, or industry standards of conduct (Question 22J on Form U-4;
Form U-5).

B. Development and Implementation of Special Supervision
SRO rules require members to establish written procedures for supervising registered representatives and other
associated persons. The procedures must be reasonably designed to achieve compliance with applicable securi-
ties laws and regulations and SRO rules. See NASD Rule 3010 and NYSE Rule 342. 

The findings and recommendations of the Sweep Report suggest that ordinary supervisory procedures may not
be sufficient to ensure compliance with federal securities laws and SRO rules by newly hired registered repre-
sentatives with a history of repeated customer complaints, disciplinary actions, or arbitrations or registered rep-
resentatives who develop such a history while associated with a firm. The NYSE and NASD Regulation
recommend that firms make appropriate changes in their supervisory procedures in such cases.
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Consequently, once an individual has been identified as requiring special supervision because of the existence
of such a history, the firm should consider developing and implementing special supervisory procedures struc-
tured to address sales practice concerns that are raised by that history. Similar to procedures related to employ-
ing a person subject to a statutory disqualification, these procedures should be developed based on the areas
that were the subject of the person’s previous customer complaints, disciplinary actions, or arbitrations. The
procedures also should recognize the nature of the firm’s business and the size and structure of the firm. The
individual who will oversee the activities of the registered representative should be adequately qualified and
have the appropriate training and experience to provide adequate supervision. The firm also should review the
registered representative’s CRD record and the nature of the activities in which he or she is, or will be, engaged
(considering, for example, the types of products he or she plans to sell and reviewing the person’s top
accounts, including changes or trends in account activity and commissions earned). The firm should consider
meeting with the registered representative and the person who is or will be his or her supervisor, during which
the supervisor’s understanding of the prior conduct of the registered representative and willingness to accept
responsibility for his or her supervision can be confirmed.

The SRO rule requirement to establish written procedures for supervising registered representatives provides a
firm with a basis for documenting each special supervisory arrangement that it chooses to put in place, includ-
ing assessment of the type of special supervision needed, identification of the person who is responsible for
providing the supervision, and specification of the frequency and scope of review as determined by the firm.
For such procedures to be effective, the firm should alert the registered representative and the supervisor to the
terms of the special supervision, including the period of time the special supervisory procedures will be in
effect. The firm could require the registered representative and his or her direct supervisor to sign an acknowl-
edgment, indicating their understanding and their agreement to abide by the terms of the special supervision
for the requisite time period. It also is advisable for the firm to document the termination of a period of special
supervision, including an assessment of whether the objectives of the supervisory arrangement were met. It is
important that firms retain evidence of special supervision.

SRO rules also require firms to enforce their supervisory procedures. Accordingly, the firm should develop
mechanisms for monitoring any special supervisory procedures that it chooses to adopt to the same extent that
it monitors its supervisory procedures generally. For example, firms that regularly require supervisors to pro-
vide a sign-off on daily activity could require supervisors of registered representatives subject to special super-
visory arrangements to expressly include those arrangements in such a sign-off, or to periodically attest in
writing that they have carried out the terms of the special supervision. As is the case with supervisory proce-
dures generally, compliance with the terms of the special supervisory arrangements could be reviewed by the
individuals who normally conduct branch office inspections required by SRO rules as a routine part of those
inspections. Of course, firms would be free, as they are today, to determine that more frequent than annual
inspections may be appropriate in any situation where heightened supervisory procedures are in effect. As is
the case with any inspection, a report of findings, including discrepancies, would be reported to and acted on
by the appropriate party.

C. Developing and Implementing Heightened Supervisory Procedures
Some factors that might be considered for guidance in devising tailored supervisory programs are described in
detail below. Firms are cautioned that these factors and suggestions are neither exhaustive nor will they consti-
tute a safe harbor. The adequacy of a supervisory program can be determined only with reference to the profile
of the specific firm, situation, and individuals.

Registered Representative Activities
One of the first things to consider when establishing heightened supervisory procedures is the nature of the
conduct that resulted in the registered representative’s history of customer complaints, disciplinary actions, or
arbitrations, and whether the conduct involved a particular securities product, customer type, or activity. In any
of these instances, the product, customer, or activity type should be examined to identify the level and type of
risk it presents. The firm should then determine what type of supervision might best control and limit this type
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of risk. This may range from providing the ordinary level of supervision, to restricting a registered representa-
tive’s activities for a period of time in a manner that is based on the firm’s assessment of the registered repre-
sentative’s prior problems, to assigning a mentor or partner in whom the firm has confidence to work with the
registered representative. A firm also may determine that its standard procedures will be adequate, and operate
on the understanding that if there is any sign of a problem detected during some stated period, heightened pro-
cedures or sanctions will follow. Additionally, such actions may be positively reinforced if associated with
training or education involving the product or activity in question.

Training
SRO rules require each member firm, as part of the Firm Element of its Continuing Education Program, to
conduct a needs analysis and establish a training plan that includes certain minimum standards. See NASD
Rule 3070 and NYSE Rule 345A. For example, such programs, when dealing with investment products and
services, must identify their investment features and associated risk factors, their suitability in various situa-
tions, and applicable regulatory requirements that affect the products or services, and present these themes in
an understandable format. When analyzing needs and developing Firm Element programs, a determination
should be made as to whether specialized training should be provided to a registered representative who has a
history of customer complaints, disciplinary actions, or arbitrations involving a particular securities product or
a particular activity. Firms could make certain that such training focuses upon the areas in which the registered
representative has had problems and is tailored to any special needs in these areas. Additionally, firms should
track customer complaints and, if specific trends are identified, programs should be established to train regis-
tered representatives to avoid future complaints.

New Account Procedures
If warranted after a review of all circumstances, firms should consider whether a supervisor should exercise
closer than normal control over the establishment of new customer accounts by a registered representative. For
example, if a registered representative has a history of complaints involving initial transactions in accounts,
closer scrutiny of his or her account opening practices may be warranted. In addition to the normal require-
ments for opening a new account set out in NASD Rule 3110 and NYSE Rule 405, the manager might choose
to speak with all or selected new account holders or to independently verify the customer information on the
account form on a random or consistent basis, depending on the situation. If the firm deemed it prudent in view
of prior activities, it might prohibit any trading until the account information or the order information could be
independently verified with the customer. Of course, the optional practice of sending notices to all new cus-
tomers to verify and ask for comment on the new account information on file at the firm upon the opening of
the account might be sufficient in a specific set of circumstances, as might a decision to instead monitor subse-
quent transactions. 

Many firms currently encourage their registered representatives to revise and resubmit customer account infor-
mation forms each time the customer’s investment objectives change. This practice, when in use, can also be
an aid in monitoring registered representatives under special supervision. Finally, while not prohibited by rule,
firms should be particularly cautious about allowing individuals who warrant special supervision to handle cer-
tain types of accounts, including: discretionary accounts; margin, futures, and options accounts; employee,
employee-related, and retirement-plan accounts; accounts that contain low-priced, speculative securities; other
accounts engaged in high-risk strategies; or any accounts where any of the conduct leading to the previous reg-
ulatory problems might be an issue. 

Specific Transactions
SRO rules require firms to establish procedures for the review of all transactions by a supervisor. See NASD
Rule 3010 and NYSE Rule 342. When reviewing conduct to determine whether heightened supervision is war-
ranted, firms should focus on whether a specific type of transaction was involved in prior problems, and should
consider prohibiting like transactions, or requiring supervisory approval of all such transactions in advance of
execution, as is routinely required at many firms in the case of low-priced securities, options, and discretionary
trades. Examples of orders that may pose potential harm, and as to which many firms may as a matter of prac-
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tice already require prior supervisory approval, are: orders in discretionary accounts; orders in low-priced,
speculative securities; orders of an unusual size or frequency considering the particular account’s trading pat-
tern; deep out-of-the money and uncovered options orders; or mutual fund switches. Firms without such proce-
dures as a normal part of their supervisory programs should give careful consideration to making them a part
of any heightened supervision program.

Customer Account Activity Monitoring
SRO rules require members to periodically examine customer accounts to detect and prevent irregularities or
abuses. See NASD Rule 3010 and NYSE Rule 342. Many firms meet this requirement by generating special
exception or activity reports that enable supervisors to detect unusual trading activity in the account. For exam-
ple, firms could consider developing exception reports that are designed to detect: transactions that are unchar-
acteristic in size or volume; any unusual increases or decreases in a broker’s commissions; transactions
between accounts; or excessive or suspicious corrections. Firms also could consider reviewing the registered
representative’s customer contacts by, for example, monitoring selected telephone conversations between the
registered representative and both existing and potential customers or attending meetings between the repre-
sentative and his or her clients. Firms also could consider requiring supervisors to have more frequent and
closer contact with customers of registered representatives who are subject to heightened supervision to deter-
mine whether potential problems exist and further inquiry is warranted. Contacting customers who choose to
transfer their accounts to another firm also may be helpful in certain circumstances.

D. Suggestions for Standard Supervisory Procedures
The following are supervisory procedures that are included in this memorandum as a reminder to pay particular-
ly close attention to compliance with these procedures by registered representatives under special supervision.

Trade Corrections, Extensions, and Liquidations
Because excessive trade corrections, extensions, and liquidations may be a sign of compliance problems, firms
should be particularly careful to take appropriate action to identify registered representatives under special
supervision whose transactions result in repeated trade corrections, extensions, or liquidations and to investi-
gate and take follow-up action as appropriate.

Communications With the Public
Notwithstanding recent proposed changes to SRO rules that would eliminate the need for prior approval, a firm
should consider the need for additional review of correspondence between a registered representative subject
to special supervision and his or her clients.

Outgoing Correspondence, Advertising, and Sales Literature
A firm’s routine procedures should include a reasonable system for the supervision of a registered representa-
tive’s correspondence or use of advertising and sales literature, as defined in SRO rules. See NASD Rules
3010 and 2210 and NYSE Rules 342 and 472. Enhanced procedures may be appropriate for registered repre-
sentatives subject to special supervision, including, for instance, requiring the approval of all correspondence
prior to use, even when prior approval is not specifically required by SRO rules. Firms also should take rea-
sonable steps to prevent such individuals from circumventing approval by, for example, using the Internet or
other electronic media for communications, or restricting the registered representative’s use of certain types of
communications, including the Internet or other electronic media, electronic mail, or mass mailings, where
appropriate.

Incoming Correspondence and Customer Complaints
Firms should have in place reasonable procedures for supervising incoming correspondence, including corre-
spondence sent by facsimile, electronic mail, overnight mail, or courier. Firms’ procedures should include a
system for handling customer complaints that requires customer complaints to be brought to the attention of
the appropriate supervisor. Repeated sales practice complaints regarding a registered representative subject to
heightened supervision, particularly a representative who previously was disciplined for sales practice violations,
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may be indicative of a compliance problem. Such complaints should be closely monitored and resolved in
coordination with the registered representative’s supervisor and other firm management, as warranted. Also,
whenever a registered representative subject to special supervision is named in a credible customer complaint
alleging sales practice abuses, it is prudent for the firm to conduct a thorough review of selected customer
accounts of the registered representative for conduct similar to the conduct described in the complaint.

V. Conclusion

While most firms have adequate supervisory systems in place, firms can and should continually review the
effectiveness of their policies, procedures, supervisory systems, and internal controls and make appropriate
changes when necessary. Additionally, firms should review their pre-hiring procedures and consider the recom-
mendations in this memorandum if they are not included in their procedures. Strong pre-hiring procedures 
will strengthen the industry’s efforts to preclude problem registered representatives from remaining in or re-
entering the industry. 

The SEC, the SROs, state securities regulators, and the industry must work together to identify registered rep-
resentatives with a history of customer complaints, disciplinary actions, or arbitrations at an early stage. Sales
practice abuse can be reduced through enhanced and effective firm supervisory policies and procedures
designed to prevent and detect abusive sales practices as well as through effective supervision and training,
examination oversight, and an aggressive enforcement effort. In addition, those firms that do not already have
in place pre-hiring processes that allow for the identification and review of disciplinary, regulatory, and other
issues before a hire is made must improve their pre-hiring screening of registered representative applicants.
Implementation of the recommendations and suggested supervisory procedures set forth above can greatly
enhance the prevention and detection of sales practice problems, thereby protecting the integrity of the market-
place and the interests of the investing public.

The Sweep Report is available on the SEC’s Web Site at www.sec.gov or you can request a copy by contacting:

John Heine, SEC, (202) 942-0020;
Reid Walker, NASD, (202) 728-8243; or
Al DiGiulio, NYSE, (212) 656-3274.

Questions concerning this memorandum may be directed to Joe Bailey, NYSE, at (212) 656-5130; Mary 
Revell, NASD Regulation, at (202) 728-8203; or Daniel Sibears, NASD Regulation, at (202) 728-6911.
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Executive Summary
The Office of the Corporate Secretary
would like to remind members of the
importance of keeping the names of
Executive Representatives, as well as
mailing addresses for branch offices,
up-to-date. Making certain that the
Central Registration DepositorySM

(CRDSM) is kept informed of changes
in address and contact people, ensures
that regular Notices and special mail-
ings will be directed properly.

The NASD® By-Laws requires each
member to appoint and certify to the
NASD one “executive representa-
tive.” The Executive Representative
of your firm must be a registered prin-
cipal and a senior manager within the
firm. The individual designated will
represent, vote, and act in all NASD
affairs, and will receive NASD mail-
ings, including Notices to Members,
Regulatory & Compliance Alert, and
updates to the NASD Manual.

To change the address for mailings
sent to branch offices, or to update
the contact name, a properly execut-
ed Schedule E of Form BD must be
sent to CRD. Notifications submitted
on U.S. Post Office address change
cards cannot be processed.

To change the Executive Representa-
tive of your firm, you must submit
written notification to the NASD
Corporate Secretary. The form to use
for this purpose is included with this
Notice. You may submit the original
or a photocopy to:

Joan Conley
Corporate Secretary
National Association of

Securities Dealers, Inc.
c/o Membership Department
9513 Key West Avenue
Rockville, MD  20850-3389.

© National Association of Securities Dealers, Inc.
(NASD), April 1997. All rights reserved.
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Memorial Day: Trade Date-Settlement Date Schedule
The Nasdaq Stock Market, Inc., and the securities exchanges will be closed
on Monday, May 26, 1997, in observance of Memorial Day. “Regular way”
transactions made on the business days noted below will be subject to the fol-
lowing schedule:

Trade Date Settlement Date Reg. T Date*

May 20 May 23 May 28

21 27 29

22 28 30

23 29 June 2

26 Markets Closed —

27 30 3

*Pursuant to Sections 220.8(b)(1) and (4) of Regulation T of the Federal Reserve Board, a 
broker/dealer must promptly cancel or otherwise liquidate a customer purchase transaction in a
cash account if full payment is not received within five business days of the date of purchase or,
pursuant to Section 220.8(d)(1), make application to extend the time period specified. The date
by which members must take such action is shown in the column titled “Reg. T Date.”

© National Association of Securities Dealers, Inc. (NASD), April 1997. All rights reserved.
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As of March 24, 1997, the following bonds were added to the Fixed Income
Pricing SystemSM (FIPSSM).  

Symbol Name Coupon Maturity

CHK.GB Chesapeake Energy 7.875 3/15/04
CHK.GC Chesapeake Energy 8.500 3/15/12
LOM.GA Lomak Petroleum 8.750 1/15/07
DPSI.GA Dawson Production Svs 9.375 2/1/07
BBBD.GB Blue Bird Company 10.750 11/15/06
FMAC.GA First Merchants 9.500 12/15/06
JOIN.GD Jones Intercable Inc 8.875 4/1/07
ADVN.GA Advanta Corporation 7.000 5/1/01
MDEP.GA McDermott Incorporated 9.375 3/15/02
ARTT.GA Advanced Radio Telecom Corp 14.000 2/15/07
PKD.GB Parker Drilling Co 9.750 11/15/06
HLR.GB Hollinger Int’l Pub Inc 9.250 3/15/07
HLR.GC Hollinger Int’l Pub Inc 8.625 3/15/05
NWAC.GA Northwest Airlines 8.375 3/15/04
NWAC.GB Northwest Airlines 8.700 3/15/07
TCIC.GA TCI Commun’s Fing III 9.650 3/31/27

As of March 24, 1997, the following bonds were deleted from FIPS.  

Symbol Name Coupon Maturity

SCBL.GA Scott Cable Communications Inc 12.250 4/15/01
MMG.GA Metromedia Int’l Grp Inc 9.875 3/15/97
VLIN.GB Valassis Inserts Inc 8.375 3/15/97
AMR.GM AMR Corp Del 6.500 3/15/97
ADVN.GA Advanta corp 7.000 5/1/01
PKD.GA Parker Drilling 9.750 11/15/06

All bonds listed above are subject to trade-reporting requirements.  Questions
pertaining to FIPS trade-reporting rules should be directed to James C.
Dolan, NASD® Market Regulation, at (301) 590-6460.

Any questions regarding the FIPS master file should be directed to Cheryl
Glowacki, Nasdaq Market Operations, at (203) 385-6310.

© National Association of Securities Dealers, Inc. (NASD), April 1997. All rights reserved.
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DISCIPLINARY
ACTIONS

Disciplinary Actions
Reported For April

NASD Regulation, Inc. (NASD 
RegulationSM) has taken disciplinary
actions against the following firms
and individuals for violations of
NASD® Rules; securities laws, rules,
and regulations; and the rules of the
Municipal Securities Rulemaking
Board. Unless otherwise indicated,
suspensions will begin with the
opening of business on Monday,
April 21, 1997. The information
relating to matters contained in this
Notice is current as of March 24,
1997. Information received subse-
quent to March 24 is not reflected in
this edition.

Firm Expelled, Individual
Sanctioned
United Daniels Securities Inc.
(Orlando, Florida) and Willie
Daniels (Registered Principal,
Brooklyn, New York) submitted a
Letter of Acceptance, Waiver and
Consent pursuant to which they were
fined $50,000, jointly and severally,
and ordered to disgorge $66,586,
jointly and severally. In addition, the
firm was expelled from NASD mem-
bership and Daniels was barred from
association with any NASD member
in any capacity. Without admitting or
denying the allegations, the respon-
dents consented to the described
sanctions and to the entry of findings
that the firm participated in munici-
pal underwritings at a time when it
was not registered as a broker/dealer
with the NASD. The findings also
stated that Daniels, acting through
the firm, engaged in municipal
underwritings even though he was
not registered as a municipal securi-
ties principal. 

Firm Suspended 
And Individual Fined
KO Securities, Inc. (Seattle, Wash-
ington) and Terrance Y. Yoshikawa
(Registered Principal, Seattle,
Washington) were fined $10,000,
jointly and severally. In addition, the

firm was suspended from proprietary
trading and market making for five
business days and Yoshikawa must
attend a compliance conference with
Market Regulation staff. The Nation-
al Business Conduct Committee
(NBCC) affirmed the sanctions fol-
lowing appeal of a Market Regula-
tion Committee decision. The
sanctions were based on findings that
the firm and Yoshikawa concealed
the true ownership of a common
stock on five occasions to prevent the
firm from falling below its minimum
required net capital. Furthermore, in
an attempt to reduce the risk of, or to
prevent the firm from experiencing
net capital difficulties, the firm and
Yoshikawa sold the stock from the
firm’s inventory account to two
accounts at the firm owned by
Yoshikawa, and shortly thereafter
repurchased the stock into the firm’s
inventory account at an agreed upon
time and at essentially the same
terms. 

This action has been appealed to the
Securities and Exchange Commis-
sion (SEC) and the sanctions are not
in effect pending consideration of the
appeal. 

Individuals Barred Or Suspended
Michael S. Burbridge (Registered
Representative, South Easton,
Massachusetts) was fined $25,000
and barred from association with any
NASD member in any capacity. The
sanctions were based on findings 
that Burbridge withheld and misap-
propriated $2,113 in customer funds
for his own use and benefit without
the knowledge or consent of the 
customers. Burbridge also failed to
respond to NASD requests for 
information. 

Wilhelmina Emma Burris (Regis-
tered Representative, Corning,
New York) submitted an Offer of
Settlement pursuant to which she
was fined $20,000 and barred from
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association with any NASD member
in any capacity. Without admitting or
denying the allegations, Burris con-
sented to the described sanctions and
to the entry of findings that she failed
to respond to NASD requests for
information.

John F. Chester, Jr. (Registered
Representative, North Kingston,
Rhode Island) was fined $20,000
and barred from association with any
NASD member in any capacity. The
sanctions were based on findings that
Chester failed to respond to NASD
requests for information about his
termination from a member firm.

Eric Andre Clemons (Registered
Representative, Irvine, California)
was fined $65,000 and barred from
association with any NASD member
in any capacity. The NBCC imposed
the sanctions following appeal of a
San Francisco District Business Con-
duct Committee (DBCC) decision.
The sanctions were based on findings
that Clemons effected unauthorized
transactions in customer accounts.
Clemons also failed to follow a cus-
tomer’s instructions regarding the
purchase of stock and provided a cus-
tomer with an account statement that
falsely reflected the account balance. 

Robert Lloyd DenHerder (Regis-
tered Representative, Helena,
Montana) was fined $27,549.41,
suspended from association with any
NASD member in any capacity for
30 business days, and required to
requalify by exam. The NBCC
affirmed the sanctions following
appeal of a Seattle DBCC decision.
The sanctions were based on findings
that DenHerder recommended and
executed on behalf of a public cus-
tomer the purchase and sale of secu-
rities in the customer’s account
without having reasonable grounds
for believing such transactions were
suitable for the customer. DenHerder
recommended to and purchased on
behalf of a public customer shares of

a fund without affording the cus-
tomer the benefit of letter of intent
and breakpoint and inter-family dis-
counts. Furthermore, DenHerder
guaranteed the customer against loss
by providing the customer with a
$39,059 promissory note as reim-
bursement for losses incurred by the
customer in connection with his
investments. 

DenHerder appealed this action to
the SEC and the sanctions are not in
effect pending consideration of the
appeal. 

Chester J. Dudzik, Jr. (Registered
Representative, Darien, Connecti-
cut) was fined $20,000 and barred
from association with any NASD
member in any capacity. The sanc-
tions were based on findings that
Dudzik failed to respond to NASD
requests for information about cus-
tomer complaints. 

Patricia R. Duke (Registered Rep-
resentative, Bastrop, Louisiana)
was fined $183,000, barred from
association with any NASD member
in any capacity, and required to pay
$32,577.16 in restitution. The sanc-
tions were based on findings that
Duke received funds totaling $7,000
from a public customer for invest-
ment in a mutual fund, failed and
neglected to execute the purchase on
the customer’s behalf, and instead,
invested the funds in an annuity
without the customer’s knowledge or
consent. Furthermore, Duke received
$32,577.16 from public customers
for investment purposes, failed to
execute the purchases on the cus-
tomer’s behalf, and instead converted
the funds for her own use and benefit
without the customers’ knowledge or
consent. Duke also failed to respond
to NASD requests for information. 

Louis Fratkin (Registered Repre-
sentative, Thousand Oaks, Califor-
nia) was fined $27,853.60, barred
from association with any NASD

member in any capacity, and ordered
to pay $5,570.72 in restitution to a
member firm. The NBCC imposed
the sanctions following appeal of a
Los Angeles DBCC decision. The
sanctions were based on findings that
Fratkin forged a customer’s signature
on certain documents to generate the
surrender of the customer’s insurance
policy and converted $5,570.72 in
proceeds for his own benefit. 

Harold Nicholas Girrens (Regis-
tered Representative, Wichita,
Kansas) was fined $20,000 and
barred from association with any
NASD member in any capacity. The
sanctions were based on findings that
Girrens failed to respond to NASD
requests for information about his
termination from a member firm.

Jon Alan Hinman (Registered
Representative, Des Moines, Iowa)
was fined $9,654.95, barred from
association with any NASD member
in any capacity, and ordered to pay
$1,930.99 in restitution. The sanc-
tions were based on findings that Hin-
man signed four checks drawn on the
securities account of public customers
and converted $1,930.99 for his own
use and benefit without the knowl-
edge or consent of the customers. 

Elliot L. Levine (Registered Repre-
sentative, Plainview, New York)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $25,000, barred
from association with any NASD
member in any capacity, and required
to pay $9,096.79 in restitution to a
member firm. Without admitting or
denying the allegations, Levine con-
sented to the described sanctions and
to the entry of findings that he caused
$9,096.79 of policyholders’ funds to
be misused in that he caused the
withdrawal of funds from customer
insurance accounts to pay insurance
premiums on other client accounts. 
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Michael Malaga (Registered Rep-
resentative, Edison, New Jersey)
submitted an Offer of Settlement pur-
suant to which he was barred from
association with any NASD member
in any capacity. Without admitting or
denying the allegations, Malaga con-
sented to the described sanction and
to the entry of findings that he exe-
cuted a series of unauthorized trans-
actions in customer accounts. The
findings also stated that Malaga
made unsuitable investment recom-
mendations for, and executed exces-
sive trades in the accounts of public
customers. Furthermore, the NASD
determined that Malaga impeded his
firm’s supervisory efforts to detect
his violative activity.

Serafin Martinez (Registered Rep-
resentative, North Arlington, New
Jersey) submitted a Letter of Accep-
tance, Waiver and Consent pursuant
to which he was fined $40,000 and
barred from association with any
NASD member in any capacity.
Without admitting or denying the
allegations, Martinez consented to
the described sanctions and to the
entry of findings that he signed a
public customer’s name on a $8,000
check made payable to the customer,
deposited the check in his personal
bank account, and converted the pro-
ceeds for his own use.

Albert A. Matani, Jr. (Registered
Representative, Boca Raton, Flori-
da) was fined $20,000 and barred
from association with any NASD
member in any capacity. The sanctions
were based on findings that Matani
failed to respond to NASD requests
for information and testimony.

Roger Dale Meyer (Registered
Representative, Joplin, Missouri)
submitted a Letter of Acceptance,
Waiver and Consent pursuant to
which he was fined $13,500 and sus-
pended from association with any
NASD member in any capacity for
45 days. Without admitting or deny-

ing the allegations, Meyer consented
to the described sanctions and to the
entry of findings that he engaged in a
private securities transaction without
prior written notice to and approval
from his member firm. 

Dennis Perricone (Registered Prin-
cipal, Holtsville, New York) was
fined $20,000 and barred from asso-
ciation with any NASD member in
any capacity. The sanctions were
based on findings that Perricone
failed to respond to NASD requests
for information about a customer
complaint. 

Norm Rabinovich (Registered
Representative, New York, New
York) submitted an Offer of Settle-
ment pursuant to which he was fined
$25,000 and barred from association
with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Rabinovich con-
sented to the described sanctions and
to the entry of findings that he
arranged to have an imposter take the
Series 7 exam on his behalf. The
findings also stated that Rabinovich
failed to respond to NASD requests
to appear for an on-the-record inter-
view. Furthermore, the NASD deter-
mined that Rabonivich filed a Form
U-4 that failed to disclose his
employment with another member
firm.

Michael T. Rother (Registered
Representative, Brooklyn, New
York) submitted an Offer of Settle-
ment pursuant to which he was fined
$20,710.45 and barred from associa-
tion with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Rother consented
to the described sanctions and to the
entry of findings that he engaged in a
scheme to defraud pursuant to which
he opened a fictitious brokerage
account, arranged to have correspon-
dence, including account statements
concerning the fictitious account,
sent to his residential address, and

purchased and sold stock in his own
account and the fictitious account
without paying for the transactions.
Furthermore, the NASD found that
Rother improperly received and
negotiated checks relating to sales of
a stock in his own account and the
fictitious account. The findings also
stated that Rother failed to respond to
NASD requests for information.

Jeffrey L. Schnell (Registered Rep-
resentative, Belleair, Florida) was
fined $20,000 and barred from asso-
ciation with any NASD member in
any capacity. The NBCC affirmed
the sanctions following appeal of an
Atlanta DBCC decision. The sanc-
tions were based on findings that
Schnell failed to respond to an
NASD request for information.

Mark A. Shear (Registered Repre-
sentative, Staten Island, New York)
was fined $7,500 and barred from
association with any NASD member
in any capacity. The NBCC imposed
the sanctions following appeal of a
Philadelphia DBCC decision. The
sanctions were based on findings that
Shear knowingly provided false and
misleading information in response
to an NASD request for information. 

Shear appealed this action to the SEC
and the sanctions, other than the bar,
are not in effect pending considera-
tion of the appeal.

Jerry L. Sickels (Registered Repre-
sentative, Pittsburgh, Pennsylva-
nia) was fined $5,000, suspended
from association with any NASD
member in any capacity for six
months, and required to requalify by
exam as an investment company and
variable contracts products represen-
tative. The NBCC imposed the sanc-
tions following appeal of a
Philadelphia DBCC decision. The
sanctions were based on findings that
Sickels sold life insurance policies to
two public customers, reflected on
the application that another agent
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was the agent who made the sale, and
submitted the applications to his
member firm without disclosing that
he had in fact sold the insurance poli-
cies and had signed the agent’s name
on the applications. Furthermore,
Sickels received four checks issued
by his member firm to the other agent
representing commissions and, with-
out the agent’s knowledge or consent,
signed the agent’s name on the
checks, negotiated the checks, and
used the funds for his own benefit.

Sickels’ suspension commenced
August 3, 1994, and concluded
February 3, 1995.

Robert A. Stabile (Registered Prin-
cipal, Bayshore, New York) submit-
ted a Letter of Acceptance, Waiver
and Consent pursuant to which he
was fined $25,000, barred from asso-
ciation with any NASD member in
any capacity, and required to pay
$8,200 in restitution to a customer.
Without admitting or denying the
allegations, Stabile consented to the
described sanctions and to the entry
of findings that he engaged in private
securities transactions without pro-
viding prior written notice to or
obtaining approval from his member
firm. The findings also stated that
Stabile entered into private securities
transactions with a public customer
upon the premise of funding a private
adoption and instead, used the funds
for personal purposes. Furthermore,
the NASD found that Stabile
engaged in outside business activities
without providing prior written noti-
fication to his member firm and
failed to follow customer instructions
to cancel an insurance policy.

James R. Stock (Registered Repre-
sentative, Gresham, Oregon) was
fined $17,500 and suspended from
association with any NASD member
in any capacity for one year. The
sanctions were based on findings that
Stock prepared and disseminated
sales literature that failed to conform

to standards regarding communica-
tions with the public.

David A. Swanson (Registered
Representative, Melbourne, Flori-
da) was fined $10,000 and suspend-
ed from association with any NASD
member in any capacity for 30 days.
The NBCC imposed the sanctions
following appeal of an Atlanta
DBCC decision. The sanctions were
based on findings that Swanson
solicited and executed the purchase
of investment company shares for
public customers without disclosing
to the customers that they would be
required to pay a four percent sales
charge. 

Bradford John Titus (Registered
Principal, West Des Moines, Iowa)
and Marcie Anne Milner (Registered
Principal, Phoenix, Arizona) were
fined $15,000, jointly and severally,
and Titus was suspended from asso-
ciation with any NASD member in
any capacity for 10 days. The SEC
affirmed the sanctions following
appeal of a December 1995 NBCC
decision. The sanctions were based
on findings that Titus and Milner
failed to establish, maintain, and
enforce required supervisory proce-
dures. 

Gary S. Trammell (Registered
Representative, West Linn, Ore-
gon) submitted an Offer of Settle-
ment pursuant to which he was fined
$85,000 and barred from association
with any NASD member in any
capacity. Without admitting or deny-
ing the allegations, Trammell con-
sented to the described sanctions and
to the entry of findings that he
received a $20,000 check from a
public customer for the purchase of a
variable annuity, deposited the check
into his bank account, and used only
$7,000 of the funds to purchase the
annuity for the customer. The find-
ings also stated that Trammell failed
to respond to NASD requests for
information.

Jerry Mark Tuinenga (Registered
Representative, Mound, Minneso-
ta) was fined $250,000 and barred
from association with any NASD
member in any capacity. The sanc-
tions were based on findings that,
without the knowledge or consent 
of customers, Tuinenga converted
$41,762.89 and misused $21,151.38
of their funds by either intercepting
the funds or redeeming mutual 
fund shares and forging the cus-
tomers’ endorsements on the
redemption checks. Tuinenga also
failed to respond to NASD requests
for information.

Individuals Fined
Michael Hamil (Registered Repre-
sentative, Prospect Heights, Illi-
nois) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$10,000. Without admitting or deny-
ing the allegations, Hamil consented
to the described sanction and to the
entry of findings that he guaranteed a
customer against loss in his account.

Robert W. Main, Jr. (Registered
Representative, Bedford, New
Hampshire) submitted a Letter of
Acceptance, Waiver and Consent
pursuant to which he was fined
$10,000 and ordered to requalify by
exam as a general securities repre-
sentative. Without admitting or deny-
ing the allegations, Main consented
to the described sanctions and to the
entry of findings that he engaged in a
course of conduct while handling
customer accounts that was contrary
to the best interests and welfare of
the customers. According to the find-
ings, Main caused transactions
involving the liquidation and rein-
vestment of investment company
shares with undue frequency and
without reasonable justification. 

Arno O. Mayer (Registered Princi-
pal, Deerfield Beach, Florida) sub-
mitted an Offer of Settlement
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pursuant to which he was fined
$10,000. Without admitting or deny-
ing the allegations, Mayer consented
to the described sanction and to the
entry of findings that, in connection
with a promotion, he prepared and
distributed a sales script that was
misleading and inaccurate and failed
to adequately disclose to the invest-
ing public in correspondence and
other communications his association
with his member firm.

Daniel C. Montano (Registered
Principal, Orange, California) was
fined $10,000 and ordered to requali-
fy by exam as a general securities
principal. The NBCC imposed the
sanctions following appeal of a Los
Angeles DBCC decision. The sanc-
tions were based on findings that
Montano appeared on a television
program and made recommendations
regarding a stock while failing to
provide a sound basis for evaluating
the facts in regards to the stock, made
exaggerated and unwarranted claims,
and used unwarranted superlatives.
Montano also made unwarranted
forecasts of future events, made fore-
casts of future events that were not
clearly labeled as forecasts, referred
to results of previous specific recom-
mendations, and implied comparable
future results concerning his recom-
mendation to short the stock.

This action has been appealed to the
SEC and the sanctions are not in
effect pending consideration of the
appeal. 

Mavis Chweelianneo Tan (Regis-
tered Representative, North Holly-
wood, California) submitted a Letter
of Acceptance, Waiver and Consent
pursuant to which she was fined
$12,250. Without admitting or deny-
ing the allegations, Tan consented to
the described sanction and to the
entry of findings that she failed to
notify her member firm that she had
opened a securities account with
another member firm. The findings

also stated that Tan purchased shares
of stock in contravention of the
Board of Governors’ Interpretation
with respect to Free-Riding and
Withholding.

Firms Expelled For Failure To 
Pay Fines, Costs And/Or 
Provide Proof Of Restitution In 
Connection With Violations
Kennedy, Mathews, Landis, Healy
& Pecora, Incorporated, Min-
neapolis, Minnesota

The Trading Desk, Inc., 
Englewood, Colorado

Firms Suspended
The following firms were suspended
from membership in the NASD for
failure to comply with formal written
requests to submit financial informa-
tion to the NASD. The actions were
based on the provisions of NASD
Rule 8210 and Article VII, Section 2
of the NASD By-Laws. The date the
suspension commenced is listed after
the entry. If the firm has complied
with the requests for information, the
listing also includes the date the sus-
pension concluded.

Wm. B. Austin & Associates,
Moulins, France (March 10, 1997)

S.D. Cohn & Co., Inc., New York,
New York (February 26, 1997)

Cressida Capital, Inc., New York,
New York (February 26, 1997)

Doughery & Company, Inc., New
York, New York (February 26, 1997)

First Alliance Equities, Inc.,
Orange, California (February 26,
1997)

First Security Capital Markets,
L.P., Chicago, Illinois (February 26,
1997)

Hornblower & Weeks, Inc., New
York, New York (February 26, 1997)

Hyson & Company Incorporated,
Rye, New York (February 26, 1997)

International Securities Group,
Inc., San Diego, California 
(February 26, 1997)

LDC Securities, Inc., Columbus,
Ohio (February 26, 1997)

Magdensburg Securities Corp.,
New York, New York (February 26,
1997)

National Investor Services Corp.,
New York, New York (February 26,
1997)

Piedmont Equities, Inc., Harris-
burg, Pennsylvania (February 26,
1997)

Ridge Financial LTD, Newport,
California (February 26, 1997)

State Capital Markets Corp., New
York, New York (February 26, 1997)

Toluca Pacific Securities Corp.,
Burbank, California (February 26,
1997)

Trinity Group Securities, Inc.,
Mendham, New Jersey (February 26,
1997)

Value Line Securities, New York,
New York (February 26, 1997)

Individuals Whose Registrations
Were Revoked For Failure To 
Pay Fines, Costs And/Or Provide
Proof Of Restitution In 
Connection With Violations
Thomas W. Blodgett, Irvine, 
California

Daniel L. Cheloha, Omaha, 
Nebraska
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Howard David Frank, Englewood,
Colorado

Maureen E. Galligan, San Diego,
California

William H. Kautter, Leawood,
Kansas

Russell C. Martin, Miami Beach,
Florida

Dennis C. Moore, Louisville, 
Kentucky

John B. Morris, Del Mar, California

Jay W. Nance, Las Vegas, Nevada

John W. Ringo, Marietta, Georgia

Cheryl A. Rodgers, Dallas, Texas

John N. Salerno, Boca Raton, 
Florida

Michael J. Siegel, Louisville, 
Kentucky

Wilfred A. Soucy, Jr., Yardley,
Pennsylvania

Robert C. Stamsos, Walnut Creek,
California

Jeffery Steven Stone, Dallas, Texas

James C. Turchiarelli,
Williamsville, New York

George C. Vafias, Brooklyn, 
New York

Willis White, III, Hempstead, 
New York

Individual Whose Registration 
Was Canceled/Suspended
Pursuant To NASD Rule 9622 For
Failure To Pay Arbitration Award
Terrance Buttler, Los Angeles, 
California

NASD Regulation Censures 
And Fines Smith Barney 
And Lehman Brothers
NASD Regulation announced it has
censured and fined Smith Barney and
Lehman Brothers $250,000 each and
ordered the two firms to pay a com-
bined total of more than $5.6 million
in refunds, including interest, to cus-
tomers who were overcharged when
they redeemed non-proprietary mutu-
al funds.

More than 15,700 accounts were
affected by the improper practice of
charging commissions where none
were allowed. This practice began in
October 1990 at Shearson Lehman
Brothers and continued until 1995,
through Smith Barney’s acquisition
of the bulk of Shearson’s retail opera-
tions. As a result, customers of both
firms—who in some cases held more
than one account—are included in
this settlement.

NASD Regulation investigators in
the New York District Office became
aware of the overcharging after dis-
covering and investigating a single
customer complaint against Smith
Barney. NASD Regulation expanded
its investigation which revealed addi-
tional problems in the firm’s mutual
fund redemption practices. Further
NASD Regulation scrutiny disclosed
that the problem existed prior to the

August 1993 acquisition of Shearson
by Smith Barney, thereby causing
NASD Regulation to expand its
probe to include Lehman Brothers. 

“Today’s settlement is important for
investors and an excellent demon-
stration of the value customer com-
plaints play in NASD Regulation’s
disciplinary process,” said NASD
Regulation President Mary L.
Schapiro. “In addition to refunding
almost $4.3 million in overcharged
commissions, customers will receive
more than $1.3 million in interest on
those funds,” Schapiro said. “With
more Americans using mutual funds
as their primary investment tool
today, NASD Regulation is commit-
ted to insuring that every customer is
treated fairly.”

Without admitting or denying NASD
Regulation’s findings, Smith Barney
and Lehman Brothers, in certain
instances, charged improper commis-
sions for redeeming non-proprietary
mutual funds in addition to any
appropriate load. The commissions
were disclosed on the customer’s
confirmation ticket.

“This case underscores the need for
customers to inspect their trading con-
firmations closely, and to report any
suspected problems immediately,”
Schapiro added.
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Smith Barney Lehman Brothers

Time Period 8/1/93-8/28/95 10/1/90-2/16/95

Transactions 7,159 13,310

Accounts Affected (approximate) 5,165 10,589

Excess Commissions $2,325,333 $1,963,485

Interest $358,680 $959,997

Total Refunds $2,684,013 $2,923,482

177

Payments to Smith Barney’s cus-
tomers have already been made.
Existing clients have received credits
to their accounts and former clients
were issued checks. 

Lehman Brothers will make its pay-
ments to its customers over the next
five months, and will provide NASD
Regulation with satisfactory proof of
such payments.

In agreeing to the sanctions, both
Smith Barney and Lehman Brothers
waived their right to appeal.

All Smith Barney investors with
questions should contact Leslie
Klenk at Smith Barney, (212) 816-
8545.

© National Association of Securities Dealers, Inc.
(NASD), April 1997. All rights reserved.
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