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MANDATORY ARBITRATION AGREEMENTS IN'
EMPLOYMENT CONTRACTS IN THE
- SECURITIES INDUSTRY

FRIDAY, JULY 31, 1958

U.5. SENATE, .
CoOMMITTEE ON BANNING, HOUSING, AND URBAN AFFAIRS,
Washingtor, DC.

The Committee met at 10020 a.m., in room 538 of the Dirksen
Senate (Hfice Building, Senator Alfonge M. D'Amato (Chairman of
the Committes) presiding.

OPENING STATEMENT OF CHATRMAN ALFONSE M. D'AMATO

The CHAIRMAN, I want to apulogize to my colleagucs for the
delay. Unfortunately, due to the tragic death of two officers, we
were forced to reschedule, and that’s why we don't have nearly as
many Mcmbers here as [ believe we would have had. I think we
would have had just about all of our Committes in attendanee,
were this hearing to have been held as originally scheduled.

Be that as it may, we have an impressive panel. Our fizst two
witneszes are Scnator Feingold and Congressman Markey,

I'm guing to ask that the full text of my opening statement be
placed in the record.

Let me begin by saying there iz no place for discrimination in the
workplace, or anywhere ¢lse. Discrimination undermines the very
system of merit and individual achievement that makes America
great. People should be judged on the hasis of their ability, not on
the color of their skin, gender, ethnic hackground, religions adfili-
ations, or any other irrelevant basia. The practice of diserimination
must not be tolerated, and we have to do all we can to ensure that
discrimination has no place in the workplace,

For this reason, we need to address the abuses that persist in the

modern working environment, We must ensure that every working -

man &nd woman has an opportunity for redreess and access to the
legal avenues needed to mn{gunt and prevent diserimination.

Mandatery arbitration of disputes is a longstanding practice in
the securnties indusiry. For years, emplovees in secuntbies firms
have been required to sipn such an agreement as a condition of em-
ployment, mandating that all disputes he settled by way of arbitea-
tion, rather than litigation. Customer disputes, as well as disputes
betwesn sccurities firms, are also subject to arbitration,

There are these who helieve that the arbitration process of the
securities industry should exclude claims of discrimination. Let me
make it clear: A system of arbitration which fosters discrimination
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cannot and should net be continued, But the reality of our overbur-
dened court system demonstrates that we need to allow for the op-
tion of arbitration where it is deemed appropriate.

It is my cpinion that in some cases 1t may be appropriate. We
will no doubt hear testimony today both from witnesses who agree
with that proposition, as well as those who do not,

I want to thanlk my colleagues, and I want to commend Senator
Feingold and Congressman Markey for focusing attention un this
important matter. They have both studied this issue over a period
of time, and are here to share their views.

I again thank my calleagues for being here today. 1 look forward
to hearing their teatimony. :

We will turn to Senator Feingold.

OPENING STATEMENT OF RUSSELL D, FEINGOLD
A5 SENATOR FROM THE STATE OF WISCONSIN

Senator FENGOLD. Thank you very much, Chairman D'Amato,
for calling this hearing on the issue of mandatory, binding arbitra-
tion of employment disputes in the securities industry,

Let ma thank you, in particular, for you and your staff'zs courtesy
in ofering me the opportunity to ask guestions. Unfortunately, be-
canse of my schedule, I won't be able to stay for that. But T am
grateful for it and hope that [ could submit some questions in writ-
mEg, if that would be permissible to the Chair.

¢ CHAIRMAN. Abaolutely.

Senator FEINGOLD, I must say that I am quite impressed with
your concern and understanding of this important matter, and I do
thank you for this hearing. :

T also want to thank Conpressman Markey for his leadership on
this isgue in the House.

There i3 a disturbing and growing trend in employment con-
tracts, i particular within the securities industry, Many employers
are conditioning employment or professional advancement upon
their employees” willingness Lo su]l;mit claims of discrimination or
harasement to mandatory arbitration, Mr, Chairman—I emphasize
the word, mandatory—rather than pursuing their suits in the
caurts. Although several Fortune 500 companies utilize mandatory
arbitration, the securities industry is unique in that it i1s the only
industry which requires its emplovees to waive their rights to bring
such claims in court as a precondition of employment,

Today, more than 550,004 registered representatives of the secu-
rities industry must resolve their employment disputes, including
discrimination and sexual harassment claims, before an indusiry-
apungmred ar]}it':rat:inn nanel. All securities industry employees are
required to sign a Form U-4, which is the Uniform Application far
Securities Industry Registration or Transfer. In other words, the
Form U-4 is a regunlatory safeguard that an employes ia required
to sign prior 10 gaining emp}L:?;ment in the industry.

Unfortunately, the Form U- 4 contains & clawse which mandates
that all such employecs file any employment dispute—even a Fed-
eral lcivil rights or sexual harassment claim—before an arbitration
panel, .

An important point has to be made here—because the practice
of requiring mendatory, binding arbitration i=s industry-sponsored,
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employees cannot simply change frms to avoid arbitration. In
short, if somepne wishes to work within the securities industry,
they have no choice but to acquicsce to this unfair and potentially
bizzer practice,

Make no mistake, however. This problem is not limited to what
we commonly consider the center of the securities industry, which
is your State, New York. Rather, mandatery, binding arbitration of
employment disputes affects paople nationwide. Indeed, recently, a
man who worked for a firm ip my State, Wisconsain, was fired from
his jab. The man zllegad that he was let go not for just cause, but
berause he wsaa too old;, therefore, he filed an ape discrimination
claim against his emp'luyer :

The plaintiff in this case felt that he should have the rlght to
bring his civil rights claim in eourt, bat a Conrt of Appeals for Wis-
eongin held that he was beund by the mandatory, binding arbitra-
tion clause in his employment contract and, thus, must submit his
case to an arbitration panel.

The court did note that if this man’s case were decided under
Wisconsin law—that is, under the Wisconsin Arbitration Act—he
would have had the right to file his claim in court. But because the
Bupreme Court held in Southland Corp. v. Keating that the Fed-
cral Arbitration Act preempts such 3tate laws and because the Su-
preme Cottrt held in Gidlmer v Interstateldohnzson Lane Corp. that
such an age discrimination claim could be subject to compulsory ar-
bitration pursuant to the arbitration asreement in the Form U—4,
the court had no choice but to force the man to forego his right to
file his claim in a court of law.

Mr. Chairman, to put an end $o this troubling practice, I have
intreduced the Senate version of the Civil Rights Procedurea Act—
Representative Markey has sponsored the House companion bill,
This measure would amend seven civil rights statutes to puarantee
that a Federal civil nghts or sexual harasament plaintiff can still
seck the protection of the U.S. courts, rather than being forced inte
mandatory, binding arbitration. Simply stated, this bill would en-
sure that an employer cannot use her or his superier bargaining
power to coorce her ar his employeces to capitulate to an agreement
which diminishes their civil rights protections.

Representative Markey and I are by no means the only peuple
that are concerned about this important issue. The Women's Legal
Defense Fund, the Mexican Amernican Legal Defensze and Education
Fund, the National Asian Facific Amercan Legal Consortium, the
Natianal Women's Law Center, the National Council of La Raza,
the Coalition of Labor Union Women, the National Employment
Lawyers' Association, the American Civil Liberties Uniom, the D.C.
Lawyers' Commitlee for Civil Rights and Urban Affairs, Women
Emploved, and recently, the Attorney General n your home State
of New York have noted their support for our bills, -

As you know, Mr, Chairman, the New York Attorncy General,
Dennis Vaceo, recently held a public hearing on the issne of dis-
crimination and sexual harassment in the securities industry. In 3
letter sent to me last week by Attorney General Vaceo, he noted
the importance of this eountry’s civil rights and sexual harassment
laws and the need to protect such a plaintiff's right to bring her
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or his suit in court. In addition, he also noted the "deficiencies of
the arbitral precess  These ineluded:

The ipherent inequality of bargaining power batween individunl Emipluye:a ard
emplnyers necessitatea the presenption of mandatory arbitrotion of employment dis-
crimination claime;

Discovery ia typically more limited in arhitration then in court procesdings;

HSome remedies available in court, such az punitive damages, are not available jo
arbitration;

The right to a (el by jury i# oot available in arbitration; and

Arbitration proceedinga ave typically private in mature. Arbitration decisiens are
waually oot required to writlen an tjrp.i::alg'(fo unpublished. Moreéover, arbitral
decimiona are mubjecl to review only uoder limited circumatonces, As B result; (11 ar-
bitraters' dacisiona, a5 well a3 emphoyers and their practices, are not aubject to pub-
lic acrut:ini.r or apeountability; (23 the failure of arhitrators to correctly interpret apd
apply the lrw i not subject to correction; and (33 the devalopment of aur civil cghts
lawa ia severely hamperad.

While it 13 true that the National Association of Securities Dweal-
erg’ proposed rule change eliminating the requirement of manda-
tory, binding arbitration was recently approved by the SEC, this
rule change will not go into affect until January 1992, Moraover,
many of the commentators have criticized the rule's implementa-
tion delay, and bLave arpued that it is nothing more than a stall
tactic by ti-m industry to allow firms time to simply institute their
own private binding arbitration rulea.

The right to aeek redress in a court of law—the right to a jury
triai—ig one of the most basic rights accorded to emplovees in this
Nation. In the Civil Rights Act of 1991, Congress expressly created
thia Hght to a jury tmal for employees when it overwhelmingly
voted to amend Title VII of the Civil Rights Act of 1964,

The truth of the matter is that today the intent of the Civil
Righta Act of 1991 and other eivil righta and labor laws, such as
the Age Diserimination in Emptoyment Act of 1967, are being cir-
cumvented by the securities industry by requiring all employees to
submit to mandatory, binding arbitration. In other words, the in-
dustry is compelling this practice without regard to the hasic civil
rights of American workers or their right to secure final! resolution
of such disputes in a court of law under the rules of fairmess and
due process.

How then doez the practice of mandatery, binding arbitration

comport with the purpase and spirit of our Nation's civil rights and
sexual harassment laws? Mr. Chairman, the answer, in shori—it
does not.
I again want to thank you, Mr. Chairman, for calling this hear-
ing. I hope we e¢an work together to put an end to this disturbing
practice which robs employees—aspecially the securities industyy
employcss—of the full protection of our Federal civil rights and
sexual harassment laws. : :

Br. Chairman, T would ask at this point if we could enter inte
the record testimony and letiers in su %:rrt of our bill, 8. 62, from
Judith Appelbaum, Senior Counsel and Director of Legal Programs
at the National Women's Law Center; Dennis Vacco, the New Yock
Attorney General; Ellen Vargyas, Legal Counszel for the 1.8, Equal
Employment Dijpurtunity Commizsion; Judith Lichtman, President
of the National Partnership for Women & Familizs, and Thomas
(¥Keefe; the President of the National Association of Investment
Professicnals.
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The CHAlgRMaAH. It is so nrdered that they will all be entered mio
the record,

Semator FEINGOLD. Thank _',m

The CHairman. Thank you, Senator. Thank you for your patience
and coptinued commitment in this area. I'm deeply impreased.

Congresaman Markey, it's good to see you,

Representative Markey. Thank you, Mr. Chairman,

The CHAIRMAN. It's good to have you wit.h us,

OPENING STATEMENT OF EDWARD J. MARKEY
A 11.8. REPRESENTATIVE IN CONGRESE
FROM THE STATE OF MASSACHUSETTS

Reprezcentative MAakKRY, Thank you, Mr. Chairman. Thank you
very much for allowing me to testify here with Senatur Feinpold
thia morning.

Since the early 1090'%, cmplovers across the t:vl:r'l.:.ntr:..r have sought
to circumvent our Nation's civil rights lawa by forcing emplu}ree:; to
sign away their fundamental rights to a court hearing.

e securities industry 12 the medel, but this practice is now ex-
terlding ower o information mdusmes It is now spreading over
into health care fields It iz spreading, in other words, from feld
to feld, aa employees are being asked to sign these contracts which
waive their own rights; rnights which anyone clse in America would
be able to enforce with regard to the civil rights protections that
Evei the last pencration we have worked wvery hard to put on the

ooks,

As the securities precedent is set and emulated by other indus-
tries, this now looms as a threat to millions of Americans’ ability
to be able to exercise their rights to protect themselves against dis-
crimination because of age, because of sex, beecause of race. Without .
action, those rights are going to be eroded significantly.

A3 a condition of empluyment or promotign, a growing oumber
of employers are requiring workers to agree 1o submit.any future
clairns o llnh dlscnmmatmn to- industey-spongoared, binding arbitra-
tion panels. Employess who zipn these mandatory arbitration con-
tracts give up their right to dve process, trial by jury, the appeals .
process, full discovery, and other court provided rights. In eszence,
mandatory arbitration eontracts reduce civil rights protections to -
the ztatus of the company car, a perk which can be denied at will
by the amployer to the employce.

Just strip them of it. No, you have lost your ability to appesl, to
be able to have any additional information. You lest your right be-
cause of your a%m berause of nur sex, berause of other things that
we determine that in our jo grnent. ap the employer, you do not
have the right to be able to exercise.

While this practice has become increazingly popular among em-
ployers in many fields, no industry has emploved mandatory arbi-
tration contracts {0 the same extent aa the securities ndustry. The
securities industry is the only industry which requires cmployees
t0 sign away their civil rights as a condition of licensing. You don’t
ﬁ'et your license a8 a broker unless you sign away all of your rights.

hiz licenzsing agreement is a take-it-er-leave-it offer. Potential em-
ployees can agree to mandatery arbitration or they can just seck
another professzion. There's an option for someone that has always
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wanted to pet into the financial aervices world—sign away zll of
your ll:}ghts or just go find something else to do with the rest of
vour life. o

Mandatory arbitration of civil rigglts ia wrong even if the arbitra-
tion process were a balanced one, but oo often it has only a sem-
blanee of impartiality. The securities industry, in particular, has
transformed a potentially independent judicial environment into
one where neutrality 15 virtually nonexiatent. Rather than provid-
ing its employees with a quick, inexpensive, and fair alternative
dispute reselution forum, Wall Street has established a eystem
which ia slow, coatly, and often appears biased.

In 1994, I commissioned the eral Accounting Office to care-
fully atudy Wall Street’s arbitration eyatern, The GAO found that
an astonishing 8% percent of securities arbitrators were white men
over the age of 60 with little or no expertise in the area of employ-
ment law. That's enfair to women, it's unfeir to blacks, to His-
panics, to every winonity, White men over the age of 60 are the
ury in every gingle trial for most of these arbitration cases. At

est, such a setting has the appearance of unfairness; at worst, it
is a tainted forum in which an employee can never be guaranteed
a truly fair hearing. Like forcing employees iv buy gonds at the
company store, the price of such so-ealled justice is just too high
for employees all across the financial services industry.

I am pleased that the securities industry has finally begun to
take stepz to eliminate its inequitable rmandatory arbitration re-
quirement from ita licensing agreement, and 1 applaud the Securi-
ties and Exchange Commission’s recent decision to approve the
NASD's proposed rule change to eliminate the mandatory arbitra-
tion clauge from its licensing agreement. { am also pleased to hear
that the Board of the New York Stock Exchange i3 expected to vote
on a proposal to eliminate its own mandatery arbitration require-
ment at their next Board meeting in September. [ encourage the
Board to act quickly to approve this rule change, .

Despite the very positive steps taken by the NASD to eliminate
its mandatory arbitration requirement, I have concerns about the
much delayed implementation date of the NASD rule change. I am
particularly werried that this delay may encourage secorities firma
themselves to use this period to impose individual mandatory arki-
tration contracts on their employees. Such action would eliminate
any real benefit securitiez employees would have received as a re-
sult of the NASD ruie change.

The waiting period is particularly questionable in light of a deei-
sion hy the Ninth Circuit Court of ‘}gpgieals regarding mandatory
arbitration in the securities industry. In the case of Puffield v.
Robertson, Sfephens & Company, the court held that the securities
industry licensing agreement directly violates the Civil Rights Act
of 1981—the Ninth Circuit has just ruled on this. If this arbitration
requirement was found to be illegal, why aren't we eliminating it
entiraly across the conntry”? .

- Although the NASD will no longer require mandatory arbitra-
tion, the NASD arbitration forom will continue to be uzed by some
individual securities firms which have imposed their swn manda-
tory arbitration requirements. I am deeply concerned about the
fairness of this forum and, in particular, about a recent NASD pro-
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posal to place limitations on punitive damages that can be assessed
in employment arbitration cases. I believe this proposal is incon-
sistent with every Supreme Court decision affirming the legitimacy
of using arbitration. The Supreme Court has repeatedly stated that
arhitration ia acceptable because plaintiffs are entitled to the same
rights they wuuldp receivae in court. The induestry cannot have: it
both ways; placimg caps, limitations, on punitive damapes while
claiming to afford equal protection for those individuals who come
before these panels,

As the securities industry begins to take action to eliminate its
mandatory arbitration requirement and reform ity arbitration sys-
tem, we must ensure that Wall Street employees are provided with
the same access to the courts afforded to other Americans who are
subject to discrimination on the basis of race, age, sex, or disshility.
Workers on Wall Street and all financial services across the eoun.
try, no matter what city in the country they work in, have a nght
to a fair, equitable, and voluntary forem in which to resolve dis-
erimination elaims. - )

[ understand, Mr. Chairman, that tuday’s hearing is an oversight
hearing on arbitration in the securitics industry. It iz not focused
on any particular legislation, But as Senator Feingold has stated,
he and I have introduced, along with Hepresentative Constance
Borella, legizlation which would make mandatory arbitration con-
tracts unenfur{:eable, and which would provide relief to those em-
ployees in every industry, not just the securities industry, but in
cyery industry across the cpuntry who are reguired by their em-
ployer to zipn mandatory arbitration contracts, and wounld gparan.
tec that no one could be forced to choose between their civil rights
and their job.

Mr. Chairman, by conducting this hearing today, you are helping
to educate the American people about this growing phenoemencn of
a precondition being attached to someone being employed in the
gecurities, information, health care fields, and others acress the
country. Senator Feingold, I think, has done an excellent job here
in ensuring that we would have a goed discussion. Without your
halp, of eourse, that would not be poseible. I want to thank you so
much for cenducting today's hearing.

I agree with you that because of the unfortunate passing of the
two beros protecting us here in the Capitol, the hearing has been
delayed in such a way that some of the other Senators who wanted
to be herc could not. But your attention to this is very much appre-
ciated, and I thank you so much.

The CHAIRMAN, Thank you very much, Congressrnan Markey. 1
want to thank both you and Senator Femgc-ld

Let me, if I might, refer, Congressman, to your mman testi-
mony. [ dor’t mean to take anj,rthing vut of context, but you state,
"Rather than providing its employees with a qm::k INEXPENSIVE,
and fair alternative dispute resolution foram, Wall Street has es-
tabliched a system which is slow, costly, and often appears biased.”

Is there, in your opinion, an altemative to this slow, costly proce-
dure you speak of? I also nute that my colleague, Senator Feingold,
has referred, as you both have in your written tEStlmDﬁ}*, to the
courts.
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In providing access for the settlemecnt of disputes, are thers any
alternatives? Can you think of alternatives? Both you and Senator
old have reicrred to the evercrowded court system. Is there
alternative to what i3 basically a totally chnaxious practice, the
sipning away of righta?

You have stated that the GAO report of 1994, on this subject,
indicates that the arbitration panels which have been sat up are
not what they should be. But is there an alternative to the possibil-
ity of protracted litigation? You have basically stated that people
should not be forced to sign away their rights. I agree W‘ltg that
atatement. What 15 the alternative?

Senator FEINGOLD. Mr Cha]rman, I do think there is an alter=
native. My philosophy on this is——

The CHAIRMAN. By the way, we're not looking at the details ut'
the lepistation vou have imtroduced.

Senator FEINGOLD. I'm not suggesting a legislative alternative.
What 1'm suggeating is that, of course, voluntary arbitration is an
option, after the fact of discrimination, and is perfectly reasonable.
It somebody believes that they would get adequate remedies and
rights in that context, rather than going through the eourts, I think
that should be available and should be encouraped.

The issue here, theugh, is mandatory arbitration. I cannot say
whether the process within the securities industry or the couris is
alower, but [ do know, as your Attorney General pointed out, that
the remedies and the rights are significantly lesa in the context of
this mandatory arbitration.

My answer would be that we should facilitate the opportunity for
valuntary arbitratinn, but reserve the right for court action. That
would provide, without passing any laws other than the ban en
mandatory arbitration, an opportunity for a different forum than z
court, if someone chose that.

The CHauRMAN. Congressman Markey.

Representative MARHEY. The industry, not just the securities in
dustry, but every industry argues that the system they have set up
is wonderful and fair,

if that's the case then why don't they allow for an individual
whao is an employee to decide if they want to put themselves inaide
of that wonderful and fair system? Why don't they make it vol-
untary if they're so confident of that?

I think just by giving the employee the ability to voluntarily
choose that, would then force each one of these industries to make
these forume much more neatral in terme of the likelihood of what
the outcome would be,

What we have right now, of course, ia a system where ironically
it costs $3,000 to $4,000 per day for an employes in forum fees in-
side one of these mandatory arhitration settings, whereas it would
only cost the same employee $150, $150 in a %‘Fling fee in court in
order to bring their case.

The whole system is set up in a way right now which really
doesn’t make it woluntary, it doean't make it fair, but [ think just
by making it voluntary, we would ensure that the arbitration pToG-
esa became fair. :

The CHATERMAN. Let me ask you one other thing,
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You make mention that some of the contracts that people were

made to sign, employment contracts in which they agreed to these
rovisions, at both the New York Stock Exchange and I thunk at
azdag, as of Januwary 1995, would po longer be enforceahle,

Ia that correct?

If 50, what you're asking is why not now?

ﬁresenmﬁve MARKEY. Why not now? Why not end it? We have
just had the cirenit court decision. They can make it immediately
effectiva,

The CHAIRMAN, The eircuit court decision in your opinicn or your
interpretation, Congressman, , S2YB that they'te illegal in any event?

Representative Mariey. That'a correct.

We would have no guarantee at this peint that it's poing. to
spread across the rest of the country. It could tzke a lot of time
for the individual employees to gain accees to that protection.

The CHMEMAN, Was that a unanimous decision? I'm’ tr}mﬁtu get
a senze of what the courty are deing. Do you believe that the case
will o to the Supreme Court? I know wou have been following this
and [ would like {o %et YOUr impression.

Bo yom think it will be affirmed?

Represantative MaARKEY. There is a pending appeal to the Su-

reme Court. The Supreme Court haa yet to dem e whether or not
it is going to hear the case. Right now, the employees have had a
huge victory in this Ninth Circuit.

The CHAIRMAN, I'm going to pose that guestion to oor varions
panelists. The Executive Vice President: for Dispute Hesplotion and
Chief Hearing Officer at NASD HRegulation will be present in the
second panel, and 1 will raise that gquestion.

If my colleagues want to join us, and I kogw, Senator, you have
other pressing matters, and Congressman, 1 don’t want to impose
upon your time, but if there are any questiona you would like to
ask of the panelists, feel free to join ns as we invite our second
panesl.

If ¥ou have anything additional, we will keep the record open to
receive it and make it available to our other Committee Members.
I want to thank both of vou for your important work in thiz area.

I wish more of our collesgues were here, but I’m sure they will
be following it through their staffs.

Senator FEINGOLD, Thank you, Mr, Chammm

Represcntative MARKEY. The final -point that 1 would make,
Mr. -Chairman, is that an emtplnyee has the same chance to beat
an employer in these kind of forums as the Red Socks have of
catching the Yankees thiz year. None. We're trying to level the
playing field a little bit.

The CHairmaN. That's hercsy at home.

Senator FEINGOLD, Mr. Chairman, the only other remark I wl:ruld
make, because you're ssking questmns about what the Su l}:reme
Court would do un this issue, it's a fair question, but I think your
gut reaction is the right one. It doesn't matter what the current
state of the law is. This is unacceptable.

We should make it illegal.

The CHalgMaN. Oth, I have a feeling that the Supreme Court is
going to conewr, 1 reall_v do I heheve that the Ninth Circuit opinion
will be affirmed.
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In terms of fairness, it seems to me that theee mandatory agrec-
ments cannot be tolerated. It is the most involuntary act, to require
someone to stgn away his or her right to aomething that every
other American, that everyone, should have as 2 condition of em-
ployment. It just seems to me that, on its face, this i= something
that is rather abhorrent. :

I want to commend both of my colleagues and ['m looking for-
ward to the testimony of our other panelists. Thank wou for your
great work,

I would ask our second panel to be seated, and we thank them
for their participation. : S

On our second panel we will hear the testimony of: [sanc Hunt,
Commissioner, U8, Setnnties and Exchange Commisdion; Samuel
Eatreicher, Professor, New York University School of Law; CLff
Palefsky, Chairman, Seeurities Industry Arbitration Committee,
who-is testifving on behalf of the Naticnal Employment Lawyers’
Aasoeiation; Linda Fienberg, Executive Vice President for Dispute
Regzolation and Chief Hearing Officer, NASD Regulation; Btuart
Kaswell, Senior Vice President and General Counzel, Securities In-
dustry Asscciation; Elizabeth Teoledo, Vice President, Nationa! Or-
gahization for Women; and Robert Meade, Senior Vice President of
the American Arbitration Association. )

Commissioner Hunt, it's pood to see you ggain. Your statement
will be placed in the record as if read in its entirety, and we would
appreciate your comments.

OPENING STATEMENT OF ISAAC C. HUNT, JR., COMMISSIONER
L5, BECURITIES AND EXCHANGE COMMISSION

Commissioner HUWT. Mr. Chairman, hike you, I'm sorry there
aren't more of your Members here to address this important topic,
hut I am pleased to offer my eomments here today on bahalf of the
Securities and Exchanpe Commission concerning the requirement
that securities industry cmployees arbitrate their statutory empley-
ment discrimination claims. The Commission commends the Com-
mittec for holding this hearing, and we thank you for requesting
the Commission’s views on this important topic.

Discriimination glaimz and their resolution teuch on sensitive
issues of race, gender, age, and workplace conduct. These issues
are important to all Americans, not just those employed by the se-
curities indusiry. But in the last few years, incrcased attention has
bfqn paid te the securities induatries’ process. for resolving such
claima, . .

Seeurities firma, the self-regulatory organizations, ar SEO%, and
the Commizsion have entered into a dialogue as to this process,
as has the Fqual Employment Opportunity Commission and eivil
rights and other organizations. The dialogue has been apirited but
respectful. We all agree that securities industry employess deserve
to work free of discrimination, but some of us differ as to how em-
ployees claiming to be the victims of such misconduct should sesk
Tedrass, . )

Ginee coming to the Commission, I have very stronply supporied
ending the practice of mandatory arbitration for employment dis-
erimination claims. Yet, my views gn this suhject were shaped long
before 1 came to the Commission. You see, I was the dean of two

w
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law schools and in that capacity 1 handled numerous employment-
related issues: : -

In additicn, in the mid-1980's, I served on several New York
Stock Exchange-sponsored arbitration panels. While thoze panels
inwolved customer rather than employment diserimination or other
‘employment-related disputes, the experience gave me some inzights
that 1 believe I can fairly bring to the employment discrimination
comtbext. . .

Finally, like everyone else, I have had many personal life experi-
ences which have influenced my vicws on topics teuching on issues
of race, gender, and age in American society,

I war delighted last month when the Commission apptoved an
impertant change in the Tales of the National Association of Securi-
ties Dwealers. The NASD eliminated ita regquirement that accuritiea
industry employees arbitrate statutory employment diserimination
tlaims under mandatory predispute arbitration clawses included in
all securitics industry employment agreements, :

I congratulate Frank Zarb and Mary Schapiro, their colleagues,
such as Ma. Fienberpg, and the ataffa of the NASD and the Commis-
gion fur making thiz mitiative come to pass. .

The MASD¥s change is a good beginning, The NASD, after all,
administers a very large number of arbitration claims becansze of
its very large memheraijp. The Commission oow expects the other
SRO's to adopt similar rule changes industrywide. Moreover, this
change 1= a beginning for another reason, S8R0 rule changes in this
area simply put firms and their employees in the pasition to decide
which foram to uae to reaclve discrimination claime,

The practical effect of any SRO rule change is not cerlain. Firms
simply may redraft their individua! employment agreements =o
that job applicants would have to waive their rights to sue in court
as a condition of employment, and these private agreements would
not be governed by Commission or 3RO regulations, but by con-
tract law and the Federal Arbitration Act.

But not all firms will do that. Already one major broker—dealer
firm haa said that it will not require its employees to enter into
predispute agreements reguiring them to arbitrate statutory em-
pioyment discrimination claims. The Commission alse cxpects gther
firms to seriously consider giving their employees the option of
going to ecourt or going to arbitretion under postdispute arbitration
apreements.

As a personal matter, I beligve that firms should negetiate with
their employees on this issue rather than dictate a result. I ap-
plaud those firms willing to offer their employees a choice of fora,
and I will be disgappointed if only a fow firms follow suit.

Let me make onte thing very clear at thia peint, Mr. Chairman,
The Commiseion's approval of the NASIFVs rule change does not
indicate that we nccessarily consider arbitration to be an inappro-
priate forum for resciving emﬁluyment discrimination claims. Senu—
rittes industry employees, if they wish, should be able to make such
claims in arbitration fora. In this regard, the Commission ia com-
mitted to ensuring that those fora are fair and equitable ones.

The Commiszion agrees with the SRD's that it is important for
them to continue to look closely ai their existing procedures con-
cerning training, arhitrator selection, and administration for cases
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invelving employment discrimination claims. In fact, many SEQ's
already have expanded their arbitrator tecruitment to reach out
both te arbitrators with appropriate expertise and to greater num-
bers of women and minorities,

The Commission also is aware that a commitiee has been formed
with representatives from NASD Hegulation, the New York Stock
Exchange, and others to study a host of issues related to the ar-
bitration process. The Commission hopes that the results of the
committee’s cffarts iz that securities arbitration fora become more
attractive to employees for the resolution of their discrimination
disputes. If that result oceurs, even those employees with a choice
of fora may elect to use arbitration as an efficient and fair way to
resolve their disputes.

Like the NASD's action approved by the Commission, S. 63,
Senator Feinpolds bill, distinpuishes employment discrimination
claims from other claims between employess and emplaoyers,

5. 63 would. amend the principal Federal civil rights statutes and
the Federal Arbitration Act to prevent the application of predispute
arhitrption clavses from claims that arise for alleged unlawful em-
plevment discrimination. The bill would prohibit employers from
requiring employees to sign mandatory arbitration agreements as
a condition of employment, so-called predispute agreements, but
would permit employees and employers to enter voluntarily into ar-
hitration agreements after a claim has arisen, so-called postdispute
agreements. :

The Commiszion believes the decision as to whether to amend
the Federal eivil rights laws and the Federal Arbitration Act i
wnigurely an issue for Congress to decide. The Commission supports
8. B3 if the Congress believes it will cnhance the civil righta of =e-
earities industry emplovees.

Notably, in formulating pur approach to the NASD rule change,
the Commission looked to the studies and to the conelusions of the
Equal Employment Opportunity Commission, the Dunlop Commis-
gion, and others with expertisze in this area. We also considered the
views of employers and employees.

We understand that Congress will de the same in considenng
5. 65, and the Commissien stands ready to provide the Congress
and this Committee assistance gn thiz important issue.

Once apain, br, Chairman, the Commizsion thanks yvou for offer-
ing us the opportunity to appear here today and to provide gur
thouephts for your consideration.

ank you very much.

The CHalnMar. Thank you very much, Commissioner.

I going to attempt to strike a little balance here, so let me rec- .
ogniz¢ Samuel Estreicher, Profesaor at the New Yark University
Schoo! of Law. I have neo idea as to how Professor Estreicher is
going to testify with respect to this issue.

I have not had an opportunity to review your remarks, so the
fact that you're scated at the completely opposite end of Commis-
gioner Hunt is my idea of attempting to get some balance out of
thiz panel.

Professor Estreicher.
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OPENING STATEMENT OF SAMUEL ESTREICHER
PROFESSOR, NEW YORK UNIVERSITY SCHOOL OF LAW

Mr. EsTrECHER. Thank you, Sepator D'Amato. I spplaud the
Committee for looking into the issue of mandatory arbitration in
the securities industry and for convening this hearing.

Since 1978, [ have been teaching labor and employment law at
New York University School of Law. I am also Executive Director
of NYU's Center for Labor and Employment Law, but nothing I say
todsy reflects the viewa of the Center. I am here in my individual
capacity, In addition to teaching, I serve as counsel to a law firm
i New York in the labor and emaployment fisld.

I have also been invaolved, since 1985, with the Center for Public
Resources, which is a leading ADR organjzation in this country,
and more recently with the American Arbitration Association in de-
veloping fair precedures for pre- and post-dispute mediation and
arhitration of employraent disputes,

It 13 my view that predispute apgreements to arbitrate employ-
ment clpims, whether they arise under a contract or under statute,
provide a legitimate alternative to litigation with distinet advan-
tages over litigation in that it is likely to offer the prospect of a
guicker, less costly, less divisive, less distracting forum for the par-
ties themselves, and often a desirable nonpublic resolution of the
dispute. Such agreements, in my view, should be enforced with the
important proviso that the procedures that ate wsed conform with
the adjudicative gquality standards of the lezding arbitration and
ADR provider organizations, and here I have in mind the work of
the American Arbitration Association, JAMS/Endispute, and thc
Center for Public Resourees,

And the enforceability of such apreements i3, indeed, the over-
whelming view of the courts, beginning with the Supreme Court's
decision in Gifmer v, InterstatetJohnson Lane Carp. and every other
court of appeals that has looked at the izssue.

There 14 one exception that has been menticned earlier this
morning, the Dufield case in the Ninth Circuit.

I have made = bet with Mr. Palefaky, to my right over hers, that
if the Dugﬁelcf case is upheld by the Supremse Court, I will take
him and his wife out to Lutece in New York and pick up the tab.
That's how convineed [ am that sach an outcome will net ocenr,

Two or three weeke alter Duffield was decided, the Third Circuit
sitting in Philadelphia took sharp issue with Duffield. Every other
circuit that has passed on the subject disagrees with Dufifeld.

The enly circuit that hasn't ruled on the sobject i3 our own cir-
cuit, Senator D'Amato, but it has ruled on this issue in the context
of age discrimination claims. And the Second Circuit's view in such
cases i that employers and employeea can enter into valid, bind-
ing, mandatory predispute arbitration agreements whether those
agreements cover contractuz] clairas or statutery claims.

The CHAIRMAN. Let me ask you, Professor, at this point, someohe
wants a job, they're prepared for it, thev're qualificd, there's no
doubt abowt their qualifications, and in every area they would be
judged to be auperior and well-gualified and would be hired.

Then they are ﬂresented with a form which says basically that
they must agree that any disputes that arize will be settled by way
of an arbitration procesding.
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Do you think that's voluntaey?

Mr. ESTREICHER. Yes, I do.

The reazening of the courts in these cases is that—and this is an
impottant point that I think may have been cbscured by earlier
testimonv—the only thing that isx actoally being waived ie the judi-
cial forum.

It is absolutely required that the arbitrators apply the relevant
statutery law and if a violation is feund, award statutery remedies,
The enly thing heing waived is the particular forum——

The CHAIRMAN. In olher words—I want to try to get this straight
in my own mind—you are talking about a procedure that would
guarantee adjodwative standards which would be used in a dif-
ferent procesa maybe, one that is Iess burdensome, less costly, and
not completely in the public domain.

Wuul:f this procesa apply the applicable standards of law?

Mr. ESTREICHER. Absclutely.

The CHAIRMAN. And that's as a precondition.

Mr. ESTREICHER. Absclutely. That is a precondition of the lead-
ing arbitration services organizationa.

The CHAIRMAN. Let me ask you this. [s that what we find today
as applicable to the industry?

Ie that prevalent? Im nther words, I made this note, adjudicative
standards, and that just stuck with me, that this was important to
be able to guaranter a procees of highest impartial standards that
the various groups recognize.

I mean, is that implicit?

Mr. ESTREICHER. Firat of all, adheronce to these standards is
the explicit requirement of these orpanizations before they will pro-
vide any arbitrators. Second, we are a very large country making
generalization hazardous, but I would say that virtually every com-
pany that has adopted a predispute arbitration program, ontside
the securitics industry, does conform to these adjudicative quality
standards,

With the caveat, this is a very large country, I may have missed
one ot two,

The CHAIRMAN, Now let me ask you this. This may or may not
be fair to you, T just dont know, but I know vou will be able to
handle it.

Mr. ESTREICHER. I hope s0.

The CraMMaN. Yes, vou will. You may not have looked at this
clasely, but I think you have. You knew we were poing to talk
about how this relates to the securities industry. :

Dioes anybudy here have one of these apresments? Mr. Palefsky,
do you have one? ) .

I mean, 1 see you hopping up and down. I'm going to call you
next, don't worry.

[Laughter.]

Do you bave one of these standard agreements? These agree-
ments are standard, aren’t they? Aren't these apreements standard
as a condition of employment? Somebody must have one, The Tni-
{ﬂl:m f;pplicatinn for Becurities Repistratinon or Tranafer, is this the

ing?

[Pause. ]
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" ¥ou have to check all of these things. I mean, pages and pages.
I will bet that very few people have ever read everything encom-
passed in this. This is it.

Ms. Fienberg, this is the ducument that is generally us-ed by the
industry. Is that correct?

Ms. FrENBERG. That is correct. And in that document, there is an
arbitration c]ause If you would liks, I wr:ru]d be happy to read the
prcmsmn

- The CHMRMAN Parden me?

Ms. FIENBERG. If you would like, I wuuld be happ}r to read the
provision,

The CraRMAN. Would veu do that? :

Ms. FIENBERG. The provision in the form says: :

[ agrée to arbilrate any dispute, elaim, or controve thet may arise between
me and my firm, or a customer, or any other peraco, t in requirad to be arbi-
;Ej;.elclmunder the rules, mnatltuhnna ar - Iawu of the crganizatiens sodicated o

Itemn 10 i where you check off whether you will h-H wurkmg for
an NASD member, New York Stock Exchange member, or member
of some other Em::ha.nge

.. a3 may be amended from time to time and that any arbitration award rendered
apainst me mey be eotered am 8 judgment o eoy court of competent jurisdiclivo.

That's on page 4 of the Form U—4 as it waz revised in Novamber
1991. It's a form that is approved by the Securities and Exchange
Commission and is used by every self-regulatory argamzatmn and
all 51 State regulators.

The CHalkMaN. Professor Estreicher, let me go to the questmn.

Does this meet your standards? | mean, we're poing to hear some
people testify that there's a 1594 GAO finding that would scem to
caat some doubt with respect to the cvbjective standards that you
have articulated, that would guarantee you the proper kind of judi-
cial process, whether it be by arbitration or in a court of law.

Have those standards that you fesl are necessary been met by
the industry?

Mr. ESTREICHER: Up until now, no.

But I should say this

The CHaIRMAN. Now, let me tell you some‘thmg Its very refresh-
ing to havo somebody as candid as you are, s6 up until now—nao,
go ahead. :

Mr. ESTREICHER. Thanks to the work of Ms. Fienherg and others,
I believe that things are changing for the better in the securities
industry, because what is happening is that statutory discrimina-
tion claims are being taken ont of the U-4 process, a.nd this is the
case with the NASD.

Ax you knew, Senator I'Amato, the change will also be made for

arbitration with the New York Stock Exchange. When that occurs,
securities industry employers and securibics industry employees
will be precisely on the same footing as employers. and employees
in any other industry in the country.
. That means that the securities industry would then, Y think,
have tv develop procedures which confurm to the aﬂjudlcatwe qual—
ity standards of the leading provider urgmmatmns or their awards
will not be sustained in the courts.
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I should add, though, that while some of the criticisms made of
securities industry arhitration are legitimate, many of the asser-
tinns are also overblown, as I understand them. For example, with
respect to the female composition of NASD arbitrators, as 1 under-
gtand il, the numbers are betier than for the Federal District
Bench across the country.

But I do think it is probtematic to have these agreements re-
quired industrywide, as opposed to agreements struck by individual
employers and employees, as a condition of cmpleyment. We should
have a free marketplace among employera and that's important.

I think there's also a problem with the perception of fairness, not
necessarily the actuality of fairness, but the perception of fairness
when an mmdustry self-regulatory orpanization develops the panel,
and the partiez have to choose the arbitrators from that panel.

The CHAIRMAN. I have one last question.

You heard Congressman Markey refer to the cost of arbitration
a5 somewhere in the area of $3,000 a day that the claimant muat
oW pay. .

Iz that correct? :

Mr. ESTREICHER. Forum fees are not common outside of the secu-
ritiey industry at all. My understanding iz that forum fees some-
times are waived by the arbitrators in securities caszes in their
awards, and I shnuli point out that I think this is a preblem that
does need a legislative fix. The D.C. Circuit aitting here i this
town, in an opinion by Judge Harry Edwards, a noted labor scholar
before (and after) he ascended to the bench, has made clear that
if the forum fees that are being assessed are higher than what a
court would charge in eivil cases, that feature of the agrecment i=s
not enforceable.

The CHAIRMAN. All r.iiht. I appreciate your candor, and it would
appear to me that you have struck the proper balance, that what
ig poing on and what exiats at this time 12 really not right, it's not
proper, and it docs not give the kind of objective adjudicative
standards that vou could be supportive of,

But you're sayving that the indusiry is now headed in the right
direction.

Mr. EstrEicHER. If T may add, within 6 months or so, the situs-
tion in the securities industry will be the same ag elsewhere and
there is no need for a sperific statute dealing with the securitics
industry. .

The CHAIRMAN. Thank you, Profvssor Estreicher. -

As I said, I'm going te try to get some balance as we go along.

I now call on Me, Cliff Palefsk;,r, the Chairman of the Securities
Industry Arbitration Commiltee in San Francisco, California, who
will be testifying on behalf of the National Employment Lawyers'
Assoetation. He was doing like & little Terentinoe in that seat.

[Laughter.] :

Thank youo. :

Why don't you maka whatever observations you have at this
prant, instead of reading your whole statement. I think it goes a
little better. We will place you statement in the record as if read
in its entirely. Go ahead.

Mr. PALEFSKY. I don't even have il in front of me.

The CHalrMaN. Good, let me know what you're thinking.
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OPENING STATEMENT OF CLIFF PALEFEKY, CHAIRMAN
SECURITIES INDUSTRY ARBITRATION COMMITTEE
ON BEHALF OF THE L
NATIONAL EMPLOYMENT LAWYERS' ASSOCLATION

Mr. PaLEFsKy. Let me first allay some of your concerns. We, as
emji]oyment lawyers, are not only lawyers but also psychiatrists
and job counselors, and we know and passionately believe that our
clients are better served by avoiding. ﬁtigatiun, by resolving cases
as quickly as possible and getting back to waork. :

In fact, I don't think there's an organization in this country that
has done more to encourage the use of alternatives to litipation
than NELA, and Mr. Meade from the Triple A can confirm that.

In Califpria, I would say that S0 gercent of all employment
cases get mediated enthosigatically by both sides of the case, and
%0 percent of Lhem seitle. We strangly encourape alternatives. It's
A rare caze where anyone benefits by going to court. .

Maore importantly, thaugh, this dees not involve merely the issue
of discrimination. It really involves the integrity of the laws passed
by Congress. )

Having had the chance to sit here this week and watch this proc-
es3 in detail, it reminded me of a few things. Ome is that when
{ongress passes laws to regulate a particular relationship, like the
workplace, 1t's not up to the employer to pick and choose which sec-
tions of that law they want to comply with. When you allow the
employer to unilaternlly impose an arbitration agreement which
not ¢only sets the forum but sets the remedies, picks the arbitrators,
and Lmits discavery, you are literally allowing the people you are
regulating to opt out of the laws of Congress,

also was present yesterday when you intraduced a judicial can-
didate before the Judiciary Committee, and we all are very im-
pressed with the deliberation and the care that goes into selecting
ﬁ:ﬂdges becauze we know how hard it i3 to interpret the laws of

I RE.

at we want is not additional nghts; we want the laws of Con-
gress interpreted -by the judges appointed by the President, con-
firmed by the Senate, and the Supreme Court, not by retired bond
traders, not by people with absolutely ne legal background. It does
a disservice to the very legislative process,

To put this in a proper social context, this is not a liberal or con-
setvative issue, or a Hepublican or Democeratic isque. In fact, the
very Oirst piece of the “Contract with America” that was passe:f and
signed into law made Congress sebject to the civil rights laws. Last
vear, the White Houge was made subject to the civil rights laws.
We're silling here now where the President of the United 3tates
has to sit for a deposition in a sex harassment case, but a branch
manager at Smith Barney who operates a “Boom Eoom Room” in
his bazement does not. There's something very skewed about the
present situation.,

Most importantly, I don't want vou to think that it is the plain-
tiff’s bar or the civil rights bar on one side and the academic and
the neutral community on the other side. The National Academy of
Arbitrators, which iz probably the most distinpuished professional
organization of arbitrators in the world, hes tpposed mandatory ar-
bitration as a condition of employment. They have apecifically gone



18

to court, challenging the securities industry system, saying that
that syatem in’particular dees not conform to the minimum stand-
ards necessary. . :

Profezsor Estreicher referrcd to those minimum standards. They
were embodied in the Dunlop Commission, they are embodied in
the due process pretocol, both of which have been out for 4 years
DOW. B : '
1 am very concernad because the securities industry system does
not conform, and I'm concerned as to why they don't conform. It 1a
important to note that the Triple A and JAMS/Endispute would
not arbitrate a case today vnder the rules that are used in the se-
curities industry. '

My concern iz that the reasen that the due dprmess protocol haa
not been adopted, the reason the securitieg industry does not have
special employment rulea that have been adopte

The CHATRMAN. You zaid the due process?

Br. PALEFSKT. Protocol,

The CHalEMAN, Protoedl.

Mr. PaLirery. Probably 10 different organizations comprising
the ABA, the Federal Arbitration and Mediztion Service, the Amer-
ican Arbitration Association, the Defense Bar, and the Plaintiffa
Bar, have all agreed on minimum standards of due process.

The CHAIRMAN, Let me ask you this. If the due process protocol
were to be a part of thizs employment contract, whal would your
fecling be? Would that be wrong, would that be right?

Mr. Parersiy. If the decision to elect arbitration was voluntary,
I think it would be a greal development, becanse arbitration ean
be a good way to resolve certgin cases.

Cne of the things which I really want to make clear to everyone
is that arbitration is ool jusi another forum. Like every other
system, it has its advantages and dizadvantages, and it would be
malpractice for a practicing lawyer not to ha aware of those distine-
tione. If I con characteriza it, it's the difference betwaeen a justice
ayatern where reaching the legally correct result is the ultimate
aitm, versus a dispute resolution systemn whers finality ia the goal.
There arec many disputes where just getting it over, right or wrong,
is your goal. That's what arbitration 1s,

Contr to what Professor Estreicher eaid, the present atand-
ards in arhitration do not reguire arbitrators to either know or fol-
low the law, An incorrect award that is incorrect on ite face is not
subject to review or appeal. In fact, unlike every other single arhi-
tration forum in thiz country, the securities arbitrators are told in
writing in advance that you are not bound by statutory law. That's
a remarkable directive.

My concern iz that we have been bringing this to their attention
for 4 years now, and it's only when 2420 or The Wall Street Jour-
naf makes enpugh noise, that we ean get their attention,

With all due respect to the SEC, { appreciate Commissioner
Hunt's statements. 1 agrec with him, but we hope for and we need
a lot more than wishful thinking from the SEC.

The courts are relying on the SEC to oversee this process and if,
in fact, they think it's a pood iden, we would ask them to respect
the policy decisions of the EEOC, which said make the NASD mle
change cffective immediately. :
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The CHAIRMAN. ['m1 going to ask that we take a 3-minute Tecess.
I have a telephone calft.o make, and if you would wait right here,
it will only take 3 minutes and T'll be right back.

(Recess.]

The CHatamaN. All right, let's do a little: something unusual,
Who would like to be the next panelist to make their remarks?.

[Laughter.]

{ have never seen, in my 17 plus years here, :m:,rune runnmg one
of these hearings ask for that help.

Who wants to volunteer? Who is waiting?

Ms. FIENBERSG. I will he happy to address the Committee.

The CHAaRMAN. OK, very good.

Ms. FIENBERG. Thank you, Chairman D’ Amato.

The CHAIRMAN. We will now hear from Linda Fienberg, the Ex-
ecutive Vice President for Dispute Resulutu;m and Chief Hearmg
Dfﬂcer of NASD Regulation.

OPENING STATEMENT OF LINDA I FIENBERG
EXECUTIVE VICE PRESIDENT, ISPUTE RESOLUTION
AND CHIEF HEARING OFFICER, NASD REGULATION

M=. FiENBERG. Thank you for inviting me to testify today. 1 ap-
preciate the appertunity o be here on behalf of NASD Repulatian.

Firat, let me say we operate the largeat dispute resolution forum
in the securities area. Last year, 6,000 claims were filed with us,
which is about 90 percent of all claims filed with the SRO's. Most
of our claims are investor claims, in fact, about B0 percent.

The CIIATEMAN. By the way, isn't there a clear distinction he-
tween employment dispute resolution as it relates to matters of dis-
crimination, and then all those claime that fall into the area of
whether or oot the sale was or was not completed or whether some-
body did- something cutside of the scope, whether it's a broker or
otherwige, didn™t follow the customer’s instractions, et cetera? Can
we all agree on that?

Mr. PaLEFEKY. There is a definite distinction, but there is some-
thing in between like whistle-blower cases.

The CHaIRMAN, I'm not saying that were taking in everything,
but if 90 percent or go of the cases fall in with respect to whether
or not a transaction was undertaken with the proper authority, the
knowledge, or whether it was delegated, that's really a lot different,
and 1 sce the Professor's—

Mr. ESTREICHER. ['m not sure that's right, Senator I’Amato, :

The CHAIRMAN. I have a feeling. Let me say this to you I have
a very strong feeling that there’s a different standard.

[ have no problem as it relates to seeing to it that you, number
ane, have the kind of aystem that you spoke to, one that gouaran-
teas and I think both Mr. Palelsky and wursc]f Professor, spoke
to 1t whether you have dus ;i'ruoess pratecol or you have adjudiea-
tive standards that meet the levels that are going to try to get pec-
ple real justice.

But, boy, I'll tell you, as it relates to whether or not someone has
been discriminated against becanse Of age or s2x, [ would ke very,
very careful before anybody has to sign an agree:nent that -would
himit their rights.

{ just have a basic feeling about this.
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As it relates to the process of monetary disputes, 1 think those
are a lot sasier and clearor to determine, and you can more easily
get up ways in which to move that process.

If you had to litigate every single claim from a broker whose cli-
ents sald, well, you didnt sell when I told you to, or you aold when
I didn't tell you—there is no court system in the world that can
handle that kind of thing, I think we have to make a distinetion.

Mr. EatrEICHER, Could I swim upstream and attempt to counter
that a bit?

The CHAIRMAN, Yes, I only took one laber law epurse, go—018

Mr. ESTREICHER, Cases, as Justice Brennan said, are a collection
of facts; they are factual disputes. And vou can have a dispute be-
tween the company and the customer, there could be contractual
theoriea coming out of those facts, there could also be theories
under 1(bi5) of the accurities laws, and-there could be theories
under RICO, and there could be statutory claims. '

And 80 tao in employment discrimination cazee. You look at most
of the cases filed in the Federal District Courts in 19%7. Most of
those are garden variety factual disputes. The company says the
employee did a lousy job. The emplovee says, no, I didn't. I was a
decent employee; it must have been becanse of my age, my race,
my dizabihty. :

Those are, I would submit to you, 95 percent of the emplovment
u}a}ms. We're talking about facts and lepal theomes that come out
of facts. '

When you have an agrecment, the arbitration agreement says
that the entire factual dispute goes to arbitration.

The CHalkRMaN. Yes, Commizssioner.

Commissioner HUWT. If I could disapree with the Professor as a
former professur myself, I would argue that even theugh Congress-
man Markey talked about 80 percent of the arbitrators being white
men over 6O, | have always argued that they were uniquely un-
qualified to handle cases like this—the kind we're talking about—
although probably adequate to handle the ordinary, ran-of-the-mill
broker—customer group to which vou refer. _

Even though the panels on which 1 served were more diverse
than 80 percent 6)-vear-cld white men—the New York Stock Ex-
change had a more diverse panel of arbitratora—I stil] would argue
that the panels for either the broker-dealer community in NASD
as presently consatituted or the New York Stock Exchange or the
olher exchanpges are ill-equipped to handle the kind of claims were
talking about, even though [ would argue that they are equipped
to handle the ordinary busingss dispute in the brokerage industry,

The CHAIRMAN. All right. -

Ms. FIENBERG. I belicve 1 can address that and talk about what
it is that we have done already to change a lot of the perceptions
I think have been given today, and things we are doing as we go
forward. -

Put in further context, of the 1,200 or so intra-industry disputes,
those that invelve employees and members, apart from the cuas-
tomer cases, un:i,' 129 of those filed last wear, that's less than 2.3
pereent, involved discrimination. Although we are making huge im-
provements in the fora to address these claims, they are a very,
very small part of what we are about as a neutral forum.
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There are a couple of things I think are important to keep in
mind. It is only brokers who deal with the pubbic in selling secan-
ties and their supervisors who are reguired to sign the Form -4,
Administrative and clerical people are not required to sign that
document, and thorefore are not required by the SRO to arlntrate.

Further, the arbitration forums do not recognize class actions.
Accordingly, any employee of a securities firm, albeit a registered
or 2 nonregistered person, can bring 2 class action lawsuit to assert
discrimination in any Federal or State court in the country.

I would like to talk specifically about changes we have made in
the forum up to this date and changes we are making which we
will be presenting to our Board in October and shortly thereafter
to the SEC for approval. First, in our forum, in a discrimination
case, and in most other kinds of employment cases, the panel of
three arbitrators is a panel consisting of two of what we call public
arbitrators and one industry arbitrator. The public arbitrators can-
not have had any involvement with the securities industry or any
conflicts in that regard.

Second, there is no limit in terma of substantive remedies, that
la, compensatory damages or punitive damages, in our forum for
employment cases, and none is contemplated.

There is in the Title VII Statute itself, which Congress passed,
a $300,000 cap on punitive damages, and arbitrators would be ex-

ected to follow that law under Title VII. But there's no cap, apart
Frnm the laws Congress has passed, that applies to employment
law in our forum and, as I said, none is contemplated.

Third, the reoster has changed since the GAO report in 1994
. which found that 8% percent of the people whe were in buth our
and the New York Stock Ewchanpe rosters were white males over
the age of G0

The CHAIRMAN, We're not condemning all white males who have
reached the age of 60. I mean, Saturday, I'll be 61.

Ms. Fiensiera. Half of our discrimination claims are claims filed
by white men over 40 alleging ape discrimination. [ think that
Fives another perspective to that. )

But that aside, we are very, very interested across the beard in
having a diversiticd roster. We now have 16.3 percent women on
our roater. That's still not sufficient and that's one of our major
goals. Five percent of our roster consiats of minorities.

When employment discrimination caszes are fAled, we attempt to
panel those cases with pecple who have employment expertise and
are represcotative of the diversity of the people whe are involved
in the lawsnit,

Further, all arbitration awards isswed by the SRO are public.
There was some indication from someons that these awards are not
public. That's not true. All arbitration awards are public. We make
them available to anybedy wha asks for them, The fact of an arhi-
tration award is noted on every firm's CRD form.

Fourth, the win rate for customers and employees I submit is
much higher in arbitration than it would be in court. Customers
win_approximately 60 percent of all arbitration cases filed at the
NASLD. That, in part, 13 because arbitrators apply equitable prin-
ciples and try to do the right thing, and those fipures wouldn't be
nearly so high if they were in court.
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In discrimination cascs, employees win approximately 35 percent
of the cases that po to award. Agsin, 1 believe they are much more
successful in arbitration than they would be in court.

We have, in the last number of years, intensificd our recruitment
te inecrease the diversity. We have conducted training across the
country in the employment Jaw arca. Those are the things we have
already done, but wo are looking at the due process protocel, and
we expect to make recommendations to our Board for ity October
meeting that will endorse almost all aspects of thai due process
protocol.

The CHalkMaAN, My, Palefsky, how da you feel about that?

Mr. FPALEFSKY. I think neutrality is a lot like pregnancy. You
cant be half pregnant. You can’t be half fair.

The CHARMAN. Good heavens, I give you the greatest oppor-
tunity and you just go with it. Don't be 50 understated.

[Langhter.)

Ms. FIENEERG. If I can say, I have a Board that I have to po to
and I have to po to the SEC for approval, so obvicusly what T say
abont what we're going to do has to be somewhat puarded.

The CHamman. I want to ask this, What your problem is, is that
Ms. Fienherg, when she talked ahout the due process protocol, asid
"almoat” all aspects and you think it should be “all” aspects.

[s that correct?

Mr. PaLEFskyY. That's right.

The CHAIBMAN, O If it were “all” aspects, if it was the whole
protecol, how would you feel about that?

Mr. PALEFSKY. I would think that would be a dramatically posi-
tive development.

However, the author of the protocol, Arnold Zack, the President
of the National Academy, says the first and foremost element is
that there be a neutral organization selecting the arbitrators. I
don't think that is yet on the agenda.

Ms. FIENRERG. Mr. Palefsky 12 not correct about thet. I didn't get
a chance to finish all of the things we are planning to da.

We are planning to establish specialized rosters of arbitrators
whe will hear these cases, who will be picked very similarly to the
processes recently incorporated by the Triple A for these kinds of
[

Also, we have filed part of our propesal of a list selection tnethod
of choosing arbilralors with the SEC for approval, where the par-
ties will be given lists of arbitrators and will be able to choose.

The CSIAIRMAN. Let me ask you one thing, and this is unfair, I
think, 1o a certain extent. :

You said most of the pratocol. Arve you familiar with that area?
Can you share with us at this time why it most and not all, be-
cause I gather, again, there are some stmilaritiez in terms of the
points of views that Professor Estreicher and Mr. Palefsky have?

Une thing is that this process must meet the test, the adjudica-
tive standards test, of one that is going to seek justice.

S0 why not all of the protocol?

Ms_ FIFNBERG. We are in the process of examining that. I have
to take my recommendations to a board, I have to go to the SEC
for approval.
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The CHalEMAN. Az Chairman of the Commities, and I am not
Chairman of the Subcommittee on Securities, but I think when yon
start hedging like that, yeu give enple reason to be insecure. I
don't mean you personalf;f: I thm the Nasdaq people have been
doing great things, particularly under the leadérship of my {friend
and former colleague, colleague in terms of Gﬂvemment BEFViCE,
Frank Zarh. He doee an excellent job. -

I think he's brought great distinction in doing lots.of things posi-
tively, but | don’t think that you do yourself or your efforts, which
scem to me to be very cnncentrated in a relatively short [:I-Enﬂd of
time, justice when you say “most of them” are included and “we're
in the gmcess of Yocking st them.”

I understand you have to meet with your m]leaguea to further
dizcuss the matter, but the SEC certainly {3 not going to, in any
way, quarrel with you adopting all of the protocel. I can assure you
of that, and I believe Commisaioner Hunt weuld agree-with that.

Is that correct, Commizsioner?

Commissioner HUNT. I think that wnuld be right.

The CHAIRMAN. They are certainly not going to dispute that.

I would just leave this to wou, if you're moving in the right dirvec-
ticn. T want to commend you to take a look at the total protocol.
If you want to keep a system from being overburdened with costly
litigation as it relates to the resolution of disputes with customers,
ct cetera, on the cconomic side, then | would supgest you use the

" total process.

Mow, as it relates to the other areas, as it relates to discrimina-
tion, et cetera, I have to tell you that T wouldn't like having to si n
away my rlght te bring a suit that every other ﬁ.mencan might
have a right to bring.

But reasunable F-eu le might differ on that. Go ahead.

Mz FIENBERG. 1 didn't mean to sulggest Senator, that we had re-
jected any parts of them. We are still m the evaluation process.

I puess T would rather be understated than overstated.

The CHAMEMaAN. DK, aure.

Ms=. FIENBERG. 1 don't have anything further to add, but I would
be hap]éy to answer any other questions you might have,

HAIRMAN. We are deeply appreciative of the facta that you
bring, and the sperial knowledge and understanding you have on
the subject. I think Mr. Kaswell almost volunteered before you did,
kut vou pot there first, 5o I'm now going to call My, Kaswell.

OPENING STATEMENT OF STUART J, KASWELL.
SENIOR YICE PRESIDENT AND GENERAL COUNSEL
SECURITIES INDUSTRY ASSOCIATION

Mr KaswreLL. Thank you, My Chairman., My name ia: Stuart
Kaswell, and I am Senior Vice President and General Counsel of
the Securities Industry Association. The SIA commends you for
holding today's hearing, and | appreciate the opportunity te testify.

The CHAIRMAN. Mr. Kaswell, do me a favor.

Mr. KasweLL. Yes, sir.

The CHAIRMAN. Boil it down, and let's talk about that part of the
dizpute resplution process that exists teday as it relates to discrimi-
nation, At this point, that's what we're focusing on, and [ don't
want to get into the other area, OK? _



24

Mr. KASWELL. Yes, @ir.

The CHAIRMAN, Tell me, should the practice be continued as it
is? Should it be ehanged? Where are we?

Mr. KaswELL, Well, sir, I think I can make a few points that ad-
dress that issue. First, I want to correst one thing that some others
have stated, and that is that by choosing arbitration, people are
choosing their rights—they have to make a choice between their
rights and their job, and we just den’t agree with that. We think
they are choosing their forum and not their rights.

The CHaIRMAN. Wait a minute. Can anybody get hired without
signing this decument and meking a decisom?

%. KASWELL. Senator——

The CHaARMAN. Now, lack.

Mr. KaswELL. May [ make my statement?

The CHataMaN, Thid is my forum.

Mr. KasweLL. Yes, sir.

The CHAIRMAN, You don't have to testify, but I try to be fair. I
really try.

But I want to know if somebody applies for o position and doesn’t
agree that all disputes, including those that cover whether or not
they have been diseriminated against because of age, race, creed,
sex, et cetera, if that person doesn't sipn and agree to arbitration,
they don't get hired; do they? -

My, KaswELL. Yes, sir, that's correct.

The CHaTRMAN, They don't get hired.

Mr. KasweLL. They do not get hired in the current situation, yes,
sir, that's correct.

The CHATRMAN. All ripght. You may think that's voluntary, but I
don't helieve it is, We may agree or not agree as to the proper fo-
rams to give people legal redress. That is, absolutcly reasonable
pecple can disagree. I'm telling you, however, that if a person is re-
quired to sign and say that I waive my rights to go to conrt as a
condition of employment, I don't think it's voluntary. .

If the whole industry has this as a pattern, how voluntary is it?
What you're saving is, if you want to work in this industry, wou
have to give up the right that pther peeple would maintain in other
arcas of employment. In other words, that they can bring suit; isn't
that true?

Mr. KASWELL. Yes.

The CHaIRMAN. OK,

Mr. KASWELL. The situgtion now with the eurrent Form U-4 has
required-'all industry registered representativea to agree to arbi-
trate their disputes in an SRO-sponsored forum.

The CHAIRMAN, Right. _

Mr. KasweLL. We have supported the change that has been dis-
cussed here.

The CRAIRMAN. All right. '

Mr KasweLL For that reason, we understand it will now be a
matter of agreement between the firm and the registerad repre-
sentative as to how they're going to handle the situation.

We already know that one firm, the largest in the industry, has
gaid that they are not going to require registered representatives
to sign predispute arbitration agreements, and others are cxplocing
other alternatives outside SR0-sponsored fora.
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We believe there is a lot of opportunity coming when this new
rule takes effect in January, and that there will be competition and
there will be alternativez available to people. [ can™t tell you that
I know which ones will be available lyet but we're very hopeful

The CHAIERMAN. Good. We catne a lonp way.

Mr. KasweLL. I can be trained, sir.

[Laughter.]

The CHATRMAN. Do you want to make some other pnmts'?

Mr. EasweLL. [ have a muple of other paints,

The CHAIRMAN. Sure.

Mr. EAswELL With respect to the demographics that have been
discussed here earlier, we looked at New York Stock Exchange ar-
Litration cases inw:rlﬁng women wha alleged that they had been
discriminated against, and we found that in 96 percent of those
cased, the panels included a female arbitrater. We believe there ia
a big chanpe taking Yplame

The CHAIRMAN. You are saying that there has been a change
between the repert of 1954 and the situation that emts today. 1
think Comydissioner Hunt agrees with that as well.

Commissioner HUNT. I just thought that my experience was al-
ways that the New York Stock Exchange panels were much more
diverse than the industrywide panels. There were always women
and minorities represented on New York Stock Exchange panels.

"Mr. KasweLL. We, like everyone else here, are just not satisfied
that everything has gone as far ag it should. We Want to sec more
diversity.

The CHAIEMaN, But what do you think ahm:t the due process
protocal? Shouldn't that be sometging that you operate by? -

Mr. KasweLE. We are supportive. We haven’t zeen the proposal,
so it's a little difficult to react with specificity.

We believe the NASD process i3 very fair. They have gone a long
way and we will be looking to see that proposal.

The CBarMan. QK

Befora I call on Ms. Toledo, 'm going to take another 2-minute
hrnlaak. I hmrni_I another call mlma]{e. q

m, gorry, bul everyone is leaving town, and we're toying to wrap
things uwp, When I return, I would be intarested in hearing your
cominents,

[Beceaa.|

The CHAIRMAN. We are now poing to hear from Elizabeth Tuledn
Vice President of the National Organization for Wumen

OFENING STATEMENT OF ELIZABETH TﬂLEDD
VICE PRESIDENT, NATIONAL ORGANIZATION FOR WOMEN

Ms. ToLEDD. Thank you. Pstricia Ireland was called ‘away on an
emergency family matter,

The CEAIRMAN. I kept looking for her.

Ms. TOLEDO. I didnt laok like her,

[Laughter.]

Ehe regrets not being here,

Thank you for the opportunity to submit testimony on behalf of
the National Crpanization for Women. 1 am Vice President of the
lar est group of fermniniat activiats in the United States, Since NOW

cdicated to ending discrimination of all kinds, we are keenly in-
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terested in ending mandatory arbitration in the gecurities industry,
and nationwide. . .

. We believe that due to mandatory arbitration, the securities in-
dustry ia still dominated by white men. Women and people of color
are forced to work in offices where many managers have little fear
of —or respect for—civil rights laws. As a result, we have become
engaged In many cases where women have suffered egregicua dis-
crimination with absolutely no recourse, and continue today to suf-
fer great injustices.

Today, I want to focus on the impact of these policies on womsn
and people of color in the industry itself, and to talk about the con-
sequences for the industry and the Nation.

The human cost of this system has heen high. It has created s
hostile work environment of which many cases have arieen. We
have heard today about the now infamous “Boom Boem Room.”

Altheugh the “Boom Boom Room” ia perhaps the most notoricus
abuse at Smith Barney, it is not the most egregions. For example,
complaints regarding pregnancy discrimination, gex discrimination,
and sexual harassment include women like Roberta Thomann, a
senior sales assistant when she went on an B-week maternit
leave, who reports that she was notifed only days before her sched-
uled return to work that she would be demoted, wherenas male em-
Eloyee& who take medical leaves of absence had not historically

een demoted.

Judith Mione, & 40-year veteran in the securities industry who
has succesafully completed the licensing examas for registered repre-
sentatives under [Tniform State Securities and Branch Office n-
ager, comyplains that she was repeatedly denied the opportunity to
advance in manaperial positions at Smith Barney. Even though
men with less qualifications and experience were hired to fill such
positiong, and despite repeated ap]ft]ir:atiuns and interviews, she
wag forced to take a position as a sales assistant, During one inter-
view, Ms. Mione reperts that she was told the ideal candidate
would be “some puy with brasa balls."”

Lydia Klein, a Vice President in Smith Barney’s main office in
New York City, alleped that she was subjected to sexual haraas-
ment. Accerding to the complaint she filed, male emplovees in her
office sent her a calzone in the shape of a penis with ricotta cheese
epurting cut of one end. On another occasion, she received choco-
late candy in the shape of a peniz. She also complaina that a male
supervisgor wsed to look at her breasts and comment, “Och, 1 love
them.” A male trader also stared at her breasts and would ask,
*How they hanging? Ms. Klein stated that men in the office often
referred to women using derogatory terms for female genitalia too
grotesque and too offenzive to repeat.

All of the 23 named plaintiffs 1n the Smith Barney cass chose the
risky course of pursving a class action suit in an effort to avoid the
industry-sponsored mandatory arbitration. They opted for litigation
even though the odds of certification of the entire clasa were very
low, and despite the likelihood that their class, even if it was cer-
tified, would cxclude many of the lower-level staff who were pre-
dominantly wormen,

Why did they choose this course? Perhaps it was because they
did not believe in the validity of the arbitration system where they
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knew that the majority of arbitrators hiad been white men gver the
age of 60, many of whom had been employed in the management
ranks of securities firms. Perhaps they preferred litigation because
arbitration is binding with no aﬁpeals procesa. Some of the women
may seek justice in civil courts becavse arbitration panel members
are not required to be tramed or experienced in emp uyment or dis-
crimination law.

Clearly, mandatory arhltratmn has been bad for employees, and
has also cost corperations money. Since the only way women snd
pecple of color can hope to have their day in eourt is to form a class
and sue, companies—like Smith Barney—face expensive class ac-
tion suits in Federal court: The. plaintifis in the Smith Barney case
would never have initiated & class action if they could have had ae-
cesa to the courts. Ultimately, even billion-dollar Wall Street com-
paniea will benefit when arbitration iz an option, not a mandate:

We applaud the recent changes that have been discussed by the
NASTD and the SEC today. Both have opted to remove the require-
ment that securities industry employees slgn away their civil nghts
m exchange for a joh.

Deapite the anticipated changes, we balieve it i3 urgent that Con-

s= move forward to provide immediate relief to women in this
imdustry, and to secure the rights for all employeds on Wall Street
and across the couniry. Securities firms have internal personnel
policies that re ql ire the arbitration of employment discrimination
complaints, While we applaud the action taken by the NAST and
the SEG it will prove tu be litfle more than a hu]l:}w sture to
women end people of color in the industry whe stjll are Tocked out
of court and deprived of the right to argue their cases in front of
an impartial jury and & jury of their peers,

Congress must take immediate action to insure that employees
are entitled to the full bepefita of the Nation's equal employment
opportunity lawa. Your failure to act would send n dangerons sig-
nal to employers in the securities industry and others.

Since 1991, a growing number of employers have been more mo-
tivated than ever to stay out of court. Increasingly, other employers
are looking with envy at the securities indusiry system of man-
datory arbitration, We have entountered numerous companied as
diverse and varied as JCPenneys and Hooters who are trying to
impose this unfair syatem on their emplovees, while they ask, quite
reasonably, why iz it that this system should apply only t.u the se-
curities industry?

It is imperative that you safeguard the rights of all empln:,fees
I urge you to right the wrongs suffered by s0 many women and peo-
ple of color by ending mandatory arhitration, first in the securities
ndustry and ultimately in every industry thrﬂughuut the country.

As we examine the continuing effortz by the industry to self
regulate, we urge you to ensure that they not control the furum
an%h t::?]i the mandatory part of mandatory arbltrahnn is remmred

The CHAIRMAN Thank you very much.

I want to thank Mr. Robert Meade, Scnior Vice President of the
American Arbitration Assm-:]atmn for hlE pan&nce and call upon
him now. : :

Mr. Meade.
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OPENING STATEMENT OF ROBERT E. MEADE
SENIOR VICE PRESIDENT
AMERICAN ARBITRATION ASSOCIATION

Mr. MrapE. Mr. Chairman, thank you for this opportunity, I

preciate it. ['m going to touch on some of the develo opmants in
}f securities area, but what I would like to do iz to talk about the
alternative and the due process protecol, and add some flesh to the
bones of that.

The CHAIRMAN. | would appreciate that.

Mr. MEADE. I would like to remark, though, that this 1= a much
larger issue than employment dispute arbitration. In May of this
vear, we issued a protocol governing conaumer disputes, and today
up in Toronts, the President of the American Arbitration Assoeia-
tiom, President of the Amwerican Bar Association, and President of
the American Mecdical Aseociation are issuing a protoco] for the ar-
bitration of health eare disputes, patient disputez with doctors and
with HMOs. - )

There is the idea of establishing minimum due process proce-
dures and arbitrating individueal disputes, whether it be consumer,
employment, or health care, as suhject to the attention of this asse-
ciation and many of the other organizations cooperating, mncluding
Mr. Palefsly’s orpanization.

Firat, the AAA, my crganization, we won't help vou if your car
breaks dewn, but we are a nonprofit

The CLLAIRMAN. [ was poing to do that, hrut 1 rc-cunsldered and
thought better of it

[La hter.|

EADE. 1 saw it in yvour eyes, so I thoupght I would get there

ﬁrst

We are a private, nonprofit 501{c)(3}, headquartered in New York
City. We have been there for over 'i'l] years. 1 haven't been there
70 years, but we have been there. We do a great deal of research
and develugment in developing fair dispute resolution procedures,
not only arbitration, but medlatmn negotiation, and all aorts of dis-
pute resolution.

Last vear, we administered well over 78,000 cases around the
country and arcund the world, which represents about cne-third of
the ¢ases filed in all Federal courts in the Nation. Fifteen thousand
of those cases, by the way, wera between individuals in labor orga-
nizations and eompanies where they had bargained for the n{ght to
arbitrate grievances, I believe that in the labor/management forum,
parties feel that this is a very fair, economir, just way to resolve
grievances in the emploviment setting.

Approximately 141 of those cases arose in the securities mdustry,
however, [ would gay that none of those cares uw::-lved employment -
dlsputes, they were trading disputes.

There were 1,345 of the 78, [IG[: that involved individual employ-
ment mmp]amts outside of the labor/fmanagernent setting, but only
half of those 1,245 cases involved individuals affected by empln}'er-
promulgated plans. There is somewhat of a usage of private tnbu-
nala to resolve emtﬂluyment disputes, but I believe.it's very small
measured against the total usage.

Approximately 400 eompanies have worked with the Association
aver the past 4 years to design and implement employment dispute
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Emgrama.-That' would equate to covering about 4.5 million people,
y @ very rough measure. - '

I would comment that one of the companies we recently worked
with was Merrill Lynch, mentioned here previcusly, [ guesa, per-
haps not by name. On July 1, the beginning of this month; they
implemented a new program covering Empl{}yment disputes that al-
lows the individuals who have eigned the U-4 agreement to either
opt tz arbitrate before an independent ageng. including the Amer-
ican Arbitration Association, or to go to the SRC or to court if they
have a statutory izsue, .

S0 Mermill Lynch, for ite some 40,000 employess—howeyer many
of thosa are governed by the U-4—1I think iz way out ahead of the
game in terms of allowing employees with statutory issues to go
e:ither to a private forum, an ZRO, or {6 court. That is already in

ace, '

P One of the things that we have been doing generally throughout
the employment community is educating employers—and, to the
extent possible, employess—in the use of alternative dispute reao-
lution syetems, mechanismes to rezolve disputes on their own, short
of having to go to external fornms: the voluntary use of internal
mediation; pear review, which is ancether form of dispute resolution;
ombudsmen; et cetera, so working with the organizationeg and the
employees to reaclve employment disputes without having to go 1o
the antside. :

Our policy, the American Arhitration Association pelicy, on em-
ployment disputes is such that we require any company designing
an employment dispute program te file & copy of that program with
us 30 days prior to it going into effect. We review it [ur conform-
ance with and adherence to the terms of the protocal which has
bean discussed here today, and the Association’s emnployment dis-
pute arbitration rules which incorporate the protocol.

The pretocel touches upon a number of very basie issues and
rights that the individual sheuld have: First, it ensures that the
plan clearly state that the individuzl has the right to counsel if he
ot she =0 wishes to be repreaented, either in a mediation, which is
a nonbinding process, or in the arbitration. That has to be abun-
dantly clear,

The plan cannot in any way, shape, or form, reduce the remedies
that are available to the individual that would have heen available
by statute or in court, It can't sherten time limits to file, can’t take
away punitive damages, attorneys fees, any remedy, the right to re-
inatate back pay, front pay, et cetera. No remedies can be gbridged
through these programs.

The timeframe to file must be as gllowed by statute. If you have
3 years under statute, you have 3 years under tlie programs, things
of that nature.

The program should clearly atate that this does not prevent an
individual from filing her or his complaint with the EEGC, the
MLRE, the State Human Rights Cammission, or the New York City
Human Rights Commisgion if you're in- New York. It cannot pre-
vent an individual frem going to the agencies responsible for over-
seeiny these programas.

Alsp, T would hke to stress-1 mentioned just one moment ago,
mediation. We strongly urge, and I think virtually every company

50002 99- 2
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we have worked with has adopted, a mediation step where the par-
ties sit down at a table with a mediator and try to negotiate a set-
tlement. That has been effective in over 90 percent of the cases
that have been presented to mediators in a broad range of areas,
including empleyment. It's a very important part of thia,

We do administer Frugrams—and this is where Mr, Palefsky and
the AAA have had lengthy discussions—we will administer cases
where employers mandate arbitration of employment disputes as a
condition of employment, as leng as they mest the requirements of
the due process protoeol.

The CHAIEMAN. Which you have just spelled out.

. Mr. MEADE. Yes. :

The CHATRMAN. Me. Toledo, what iz your thinking about that?

Yeou don't abridge anyhody's riEht.s. Feople can sue in any forum.
But they set up a process whereby you minimize the necessity, the
mmiuismn that people might feel, to take the matter to the courts.
By the way, if they want to, they can.

Let me ask you to just think akout that. Il come back to you.
You can gather your thaughts on it.

Mr. Mcade, have the Nasdaq peocple or the New York Stock Ex-
change come to you for some advice as it relates-to seeing to it that
they have panels which meet the protocol test—fairness, people of
ability, et cetera? This business of just having arbitrators, if you
don't have the right pool then you have poelluted the systam.

You have to have a pool, and I think Commiszioner Hunt has al-
luded to that. I think Professor Estreicher said that when he stated
he wants to have the kind of judicial process that gives a person
the best opportunity for real justice.

How would you work it? If you were going to advise, let's say,
whether it’s the Nasdagﬂ;r anybody else, how would they get their
arbitrators to see to it that people are ensured a fair process? Let's
suppose it's an employment wmatter that comes before you, how
would you see to it that they have people who are qualified, who
are going to give them an opportunity to use this process, and they
can {eel that their case is going to be heard on the merits?

People want their cases heard on the merits. How would you go
ahout that?

Mr. MEADE Let me quickly describe the model we nses.

The CHAIEMAN. Sure.

Mz, MEADE. The due process protocol was sipned by a proup of
people that negotiated over a period of about 10 months. It was an
ecumenical %ﬁ{:etép:_Plaintiﬂ‘s' counszel, labor, unions, corporate coun-
zel, Federal iation Conciliation Service, and on and on.

We established a national advisory gromp which was replicated
throughout the United States, of people to nominate and sereen the
arbitrators and mediators that would come on our employment
panel. We created a new panel of approximately 600 people around
the United States, based on the recommendation and nominations
of people frem various walka of life with various interests.

e also mandated that all of the people that came on that panel
go through a standard training program that touched upon the
process and the law so that we have now created this body, this
national body of 800 pecple, diverse in pender, sex, culture, and
background, but all must have 10 to 15 yeare of experience and a
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great deal of familiarity with employment law, and be able to inter-
pret the statutes and the law that's pres.ented to them in the cases
they hear,

The CHAIRMAN. Now, let me ask you thiz. In vour due process
protocol, if a person sigms this, they can still then bring suit if the_ir
choose; is that correct?

Mr. MEaDE. Not if the program is a mandatory program as a con-
dition of emplayment. They can still bring suit, but whether or not
the court mP | force them to arbitrate is another issue.

For example, Mr. Cole Burns has been referred to here in this
Washington

Mr. PALEFSKY. The due process protoco] does not speak to volun-
tariness. It cnly speaks to once you're there, what's fair. The iasue
aof whether it has to be voluntary or not was not something that
the defense bar and the plaintiffs bar could apree upon.

Every other neutral entity and the arbitrators themselves have
said it has to be voluntary. All of the fundamental underpinnings
of arbitration, the limited review, the limited discovery, the risk of
an ineorrect result, are all dependent on a truly voluntary choice
and the submission to semeene that you have confidence in,

My, ESTREICHER. I want to correct something that Mr. Palefaky
said on that. JAMS/Endispute, the National Academy, and AAA—
all of them will administer these apreements if they conform to the
due process standards,

It i& true that the National Academy has taken a posilion in liti-
gation that these agreements should not be imposed as a condition
of employment, but the Nativnal Academy’s membera also admin-
ister these aprcements.

Ms. ToLEDO. We would be opposed to any system that d]d not
have a veluntary mechanism for entering into this system at its
very earliest stages.

The CHATEMAN. Yes, Mr. Meade.

Mr. MEaRE With respect to, as was menmne-d arbitrators’ deci-
sions, if an arbitrator in the empluyment context is dealing with a
statutnry iesne, she or he must write an opinion that clearly ad-
dresses how ahe or he found wnder the statute, sc that if, subse-
quently, a court takes a look at that decizion, a court can decide
whether or not the statutory issues were addressed.

Finally, with respect to the publication of awards, which has
been an issue, our National Advisery Committee, which incloded
Mr. Palefsky, has now recommended and we are pursuing finding
an outside agency that will begin publishing decisions in this area,
probably redacting the name of witnesses, and perhaps the name
of the individual, but not the company or the arbitrator zo that yon
can de research on how arbitrators are deciding cases,

Me. FIENEERG. Not only have we published oor awards for many
years, but also we make available to all the parties in the forum
all of the awards issued by an arbitrator when those arbitrators
are on a ligt from which the parties ean select their arbitrators. We
have been doing that for many years.

Mr. PALEFSKY. There are very different kinds of awards. The pro-
tocol requires a readoned explanation. Findings and conclusions of
law are also required,
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But the securities industry, en the other hand, has historically
trained their arbitrators not to write opmions and to use only one-
sentenee awards like “all claims dismissed,” spacifically to frusirate
an appeal.

There is & very big distinction. You can publish those awards,
but you can’t tell anything from reading them.

The CHAIRMAN. I am going to ask, Professor Estreicher, do you
want to end the hearing with any snmmary that you weuld like to
make? I will then continue on and ask each witness if they weuld
like to include their summaries.

Mr. ESTREICHER. I see a lot of consensus on the need to move the
ADR systems into conformity with these adjudicative quality or due
process standards.

The CHAIEMAN. I think Mp. Tolede would agree with that.

Msz. ToLEDO. That's right.

Mr. ESTREICHER. The only question really is whether or not these
agreements should be left as a matter of contract between the par-
ties, or whether there should be some stipulation by Gevernment
that it's sutside the realm of contract. That's a little bit of a loaded
way of putting the point, but that'a really the only question I hear
that divides the panel. -

Mz, ToLeEDG. First of all, we feel very strongly that the industry
should not continue to regulate itself, to be outside of the laws and
regulations that Congress has set forth for the rest of the Nation.
In no way should they repulate themselvea,

Thay siuu]d not have any further ability to do anything that is
not absolutely volun From the outset for employees. 'We zee 2
very dramatic impact when that happens.

The Cialpvan. Mr. Palefaky,

Mr. PALEFSKY. Voluntariness ia the one simple golution to every-
thing. If the parties have the ability to themeelves guarantee fair-
nesg, they will only agree to go if the arbitrator is properly trained,
if the forum is fair, and if the right rules are there.

The paint [ would love to leave you with 1s—and it pains me to
say this—I do not think that the industry should be allowed to run
its own forum anymore. There may have been a reason many years
ago, but in 1998, there are a0 many truly neutral forams.

¥ou can see the distinction. T just think it's a huge mistake.

The CHalfMAN. Profeszor Estreicher, do you agree with that?

r. EITREICHER, Yes, I do.

The CHAIRMAN, Mr, Meoade. '

Mr. MEaDE. Thank you for the opporturity and happy birthday.

The CHalRMAN. Thank you, Mr. Meade.

Mr. Kaswell. '

Mr. KaswELL. I agres, happy birthday, Senator.

We believe that a lot is about to change in this envircnment as
the new rules take effect. There will be more choices available to
peaple,

We would disngree with the characterizatinon that the- seeurities
industry has some sort of hammerlock control over the arbitration
fora that are SED-gponsored. They report to the SEC, net to us.

Thank you. :

The CHAIRMAN. Ma. Fienberg,
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‘Ms. FIENBERG. 1 would only say that we do not consider our-
gelves to-be ah industry forum. We run a neutral forum.

The disproportionate number of awards for customers certainly
demonatrates this, What happens iz that the broker—dealer firms
subsidize the coat of the ibrum; otherwise, it would be much mare
costly for investors to be able to bring their cases, either before the
AAA orin court.

The CaratRMAx. 1 would like to zee yuu do something as an indus-
try. It seems to me. that mandatory arbitration makes a lot of sense
as it relates to disputes that center around a business transacticn.

I believe that you have a right to BEY, this is the way disputes
are going to be settled. I honestly do.

As it relates to the terms of cmployment, T think that's a very
different matter. It would appear that you would want to try to'en-
courage a yoluntary aystemy that would be less costly to all con-
cerned, and in which a person has a right to chogae the forum that
he or she might want..

That's a different area. That's my. opinion. Indeed, if you have
Merrill Lymch moving in that direction, I would hope that others
would look at that.

In the fullness of time, I think ¥ou bring much more eredibility,
particulatly given some of the egrepioua situations, and you always
get egregious ones, as Ms. Toledo peinted out. But I believe there
is a very clear distinction between those eases and the arbitration
proceedings, 80 plus percent of them which center around business
transactions,

It's that other area, the one which includes the pessibility of pes-
ple being foreed into arbitration and of those who feel they have
no recourse from an unjust process, that's s different matter. These
who believe they really have been discharged because of ape, be-
cause of spx, that's a whole different matter. I fieel it should have
differcnt treatment.

Comtnissioner HUNT. T wanted to gay happy birthday too, since
we share the same birth date and we both will be over the age of
60 tomorrow, but obvioualy I'm not white.

[Laughter.|

The CHalBMAN. Commissioner Hunt, only you could pet away
with that.

[Laughter.]

Commissioner HUNT. 1 did want to say that your put fecling
about these contracts reminds me of a contractual doclrine, that is,
contracts of adhesion by people with vastly dificrent bargaining
power, and that sounds like an unconacionable contract.

When you have Merrill Lynch dealing with one person, take it
or leave it, because you have lo sign this, sume courts would have
held that to be an unconscionable contract.

Your feeling, 1 think, Mr. Chairman, is right.

The CHAIRMAK. I want to thank all of the panelists for being so
patient, for coming in on & Friday, not always an easy time.

I want to thank you for your candor, snd I wanted it to be eandid
because I wanted to get a real feeling as to what the industry was
doing, where you were moving, what the rulcs of the road are.
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Professor Eatreicher, I am extremely privileged to have met you

Eigerson, I have read about you, and to meet you is a woenderful
E.

h:j:; Meada, I didnt get into. the ﬁﬁﬁ, I was going to make that
Cra

1 want to say, Ms. Toledo, indeed, NOW is very fortunate to have
pomeone such as yourself as the Vice President. Thank You very
much for coming in.

Mr. Kaswell, you did a good job under difficult circumstances.

Ms. F1enberg, I think you eontinue to move the gna]s in the right
direction.

I hope my m]]eagu&a will have an opportunity to review these
matters when they return.

We stand in recesa.

[Whereupon, at 12:12 pm., Friday, July 31, 1998, the hearing
was adjourned ]

IPrepared statements and additional material supplicd for the
record follow:]
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PREPARET STATEMENT OF SENATOR ALFONSE M. IPAMATY

Today the Committer meeta to examwine an jaave of great importance ... the nse
of mandatery arbitration agreemenis in the spcurities induatry, especially me they
relate o claims of discrimination, :

There ia eimply no plage for discrimipation o the workplaes, or hera elas.
Diserimination uoderrnines the very mystem of meyitoeracy and individual achieve
ment that makes America great. People should be judged oo the basis of Lheir abil-
ity. not ot the oolor of thewr skin, Fender, ethnic background, religions affiliations,
or any ather jrrelevant baaia. The practes of disérimiodtion must oot be tolerated,
mdkv.rfr must do all that we can to gogore.that discriminztinn has ne place in the
workplace, .

For this reason, we naed to addreas the penuine abuses that paraiat in the medern
working enviggnment, 60d & moat ensyure that évery workiong man and weman has
an opporiunity for redress end access to the legal avenues needad W confont and
prevent diecrimination.

Mandatory arbitration of disputes ja a longatanding practice in the securities in-

dustry. For yenrs, employees in securities firms have o required to sign such 2o
apreemient da & conditian of employnent, mandalinﬁ that all dispulas be 3ettlad by
way of arhitration, rather than btigation. Customer disputes, as well sz disputes be-
tween gecyrities firme, arc also sukject to arbitration,
" There ate thoae who believe that the ariutration procesa of the secunties indagtry
ghould exclude cliima of diserimination, Let me moka it clear: A system of arhitra-
tion which leaters discrimination canoot be permitted te astand. Hut the replity of
nur averburdened court system demonstrates that we need to allow for the option
of arbitration where it 14 deamed appropriata. ’ )

The Federal securitics lawa, over which this Committee has jurisdiction, emhbody
a unique cheme of self-repulation by the securities industry and markets auhject
to the suthority of the Secyrities and Fxch Commiwmion. A8 g resnlt of coneerme
raized about the inclusion of discrimination claims in the industry's commonly ueed
‘arbitration proceta, many changes have already been roade. - .

Recently, the MNational Association of Securities Dealers chiabged it rule regard-
in? ite mandatory arhitration process. 1o additien, T wae very gratified to receive
& letter from the Mew York Stock Eachange anneuncing that al their September
meclng, the NYSEE Boerd expects, and I quote, “to submit our rule chabpe to the
SEC and have it in place by Januery 1, 199%.7 I look forward to hearing about these
poaitive developmenta during the course of thia hearing, .

I want to commend Sepator Feingold and Congressman Markey for focusing at-
tentinh on this important mmmr.u’lig]??' have both studied the 1ssee carefufly and
are here to ghare their views. [ thank my ditinguished colleagues for their dili-
gence, and for joining ue tu-dady 1 leck feward to hearing their lestimony, ag well
a3 the testimony of cur other distinguiahed witnesses, including Commissicher Huaot
of the Securiticd and Exchange Comihissinm,

PREPARED STATEMENT OF EDWARD J. MAREEY
A .S, REPRESENTATIVE IN CONGHESS FROM THE STATE OF MASSACIIRETTS
Juny 31, 1993 :

Mr. Chairman, Senator Sarbanes, Members of the Committes, pood morning. 1
would Lke to thaok yoeo for holdieg-this hearing this morniog, se that we might
have the opportunity to more fully examine the arhitration syatam af the aecurities
industiry amﬂl& inherent inequities.

ZBince the early 19%'s, empleyers across the coupdry have soupht to circumvent
our Mation's m-jf rights laws by forcing employess to Sign awny Eheir fndamental
right= ko a court hearing, As a condition of hirng or prometion, a growing oumber
of employera are requiting cnployesa Lo agree o submit any Furure claims of job
discdmination to hinding arbitration panels. Employees who sjgn thess mandatory
arbitration contrmets give up their right to due procesa, triel by jury, Lhe appedls
procean, full dizcovery, and other court provided rights. In esaence, mandatory arbi-
tretion eontracts reduca eivil rjf‘hta protections Lo the status of the company car, a
perk which eaw be denied at will, - .

And while this practice has become increaaingl}rmula.r among cmpleyers i the
fielda auch a3 information technolagy, health care, engineenog, oo induatry hag
gmployed mandstory arbitration molracts to the same extent as the securitiea in-
dustry. Tha aecuritees industry is the only industiy which requires employees to
eign Awdy theit civil rights as a condition of licénsing. Anyune wishing to work as
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& registered representative for any securitiea Grm in the United States must agres
to pubmmit futurs elaime of job discrimination and sexual harassmeot bo indystry-
gponsored arbitration panels, This Licensing pgreement ip o take-it-or-leave-it offer;
putFutigl employees cen either agrea to mandatary arbitration or can seek another
profession, .

Mendakory arbitration of eivil righta is wroog even if the arbitration procass were
n balanced one, hut too often it ham ooly 8 eemblance of impartiality. The securities
ipdustry, ity particular, haa tratels & rotentialb' impartial and indspendent ju-
dicial epvironment inke ome where neutrality and independence are virtuelly nem-
existent. Rather than providing ita empla with a quick, inexpensive, mod Gair
altermative dizpute resslation érum. Whall Streat hes established 5 mystem which i
slow, eoathy, and oiten appears biamed,

In 1994 1 cornmissioned the (eneral Accounting Office o carefully study Wall
Btreet’s arbitration aystem. The GAD fsund that an astomishing 59 percent of securi-
tiem arbitralors wers white men evar the age of B with little or no expertise in the
area of employment law. AL hest, puch a setting han the sppearapes of unlairnees;
at worst, it is a teinted forum in which ao employee can never be guaractoed &
truly fair hearing, Like lcing ampioyees ta buy goods st bhe company store, the
price of auch secalled justice in just too high,

I am pleassd Lhat the securbies industry has finally begun to take steps Lo alimi-
pate ita inequitable mandatsry arbitration egquirement Bom its licensing agres-
ment, and 1 spplaud the Securities and Exchange Commission's recent decizion to
spprove the Wational Association of Bacuritios m' proposed rule change to
aEmm’ inate the mandatsry arbitration clpuge from ita licensing agreement. [ am alss
pleased to hear that the Board of tha Naw York Stock E:l:r:hm:lge in expected tg vote
mmpmal to elitninate ita own mandatory arbitretion requirement at theic next

o :m!eting in Septembey, [ encourage the NYSE Board bo act quickly to approve
this rule changs.

Dweapite the ponitive stepa taken by the NASD w elitninata its mandatory arbitra-
tien reguiremend, 1 have concerns aboot the muoch delgyed implemeantation daka of
the NASD rule change. Although the NASD Bonrd voled to eliminate the mandatory
arbitration requirament [om ts licepsing ngreement last Auguat, the rule change
appraved by SEL does not take effect until the begioning of 1999. 1 do not un-
derntand the rationala for requiring Wal] Street employecs to wait 18 months afer
the NAST) voted to eliminale this reguirement bo Filly exercise their constitutional
and civil rights. This delay may merely encourage securities Grms Lo 026 the interim
gerluli ts impose individual moandalery arbitration contracta oo their employees,

uch action would elimicate any rEalqz:eneﬁt gecurities employees would have re-
ceived ap a result of the NASD ruls chenge. Wall Street employees have waited long
suough to reccive their n'ﬂ]t. te 8 day in court; they phould not have to wait coe
more day to fully exercise their conatitutional and eivil righta.

The propased waiting peried is particulatly qmtiﬂn:ﬁe ity Light of & recent desi-
sion by the Ninth L5, Circuit Court of Appesls regarding mandatory arbitration
in the eecurities jodustry. |o the cage of Jguffrield v, Roberiaon, Stephens & Com-
peny, the murt specifically examined the legality of the securities industiy's licens-
Ing ement, the Form U-4, and found that it was in vielstien of the Civi] Rights
Act of 1801, In its dacizive ruling, the court atated that the "Form U-4 compela pra-
cigely what Conprese intended o prohibit in the 1991 Act: mendatory arbitmation
requirements under which prospective employees agree as 5 condition of employ:
mant to swrrender their Aghts to litipate future Title VII claims in a judicial forpm
and accept arbitration instead ™ IT macdatory arbitration requiremsnt of the
Form U-4 ta of doubtiul Ieﬁulityr why aren’t we eliminating it immediately?

Althsugh the NAZD will ne longer riquird ils registered reprepentatives to use
the NASD arbitrption forum, same individual securities Grme will conliie to use
thin forum to resolve employment dispytes with employees whe have signed com:
PAOY Contracty with mandatary arbilmation wirements. I'm v coneerned ahbout
the fairness of this system apd, in pacticular, about a recant NASEE propaatl bo pleca
limitaticra on punitive damages that can be pssessed in employment arbitration
cades. | balieve this proposal, which would limit the sole reconrse emplovees have
to punish wongfyl behavior by securities fivms, ia inconaistent with every Supreme
Court decision alfrming the legitimacy of using arbitration for statutory claimms. ‘The
U.5. Supreme Court has tedly taled thet erbilration im an aeceptzble forum
for Litigation becasse plaintiffs are entitled to the aame righta and protections in ar-
hitration sa they receive in court. The industry can't have it both ways; placing caps
on punitive damages while elaiming o afhrd equal protastion.

An the securities industry begine to take acuion to eliminate i mandatory arhi-
tration requirement and raferm ita arbitration system, we must snaure that Wall
Street employecs aro provided with the same aceess Lo the courts affordad ta ather
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- Americang who sre subject to discrimication 4n the baais of race, age, sex, or dia-
ebility. Werkers on. Wall Street muat have a fair, equitable, and voluntary forgm
in which to reaolve Title WII claima.

I understand that today's hearing is an oversight heating oa arbitration in the
seouritias industry and is not [weused on any particular legislation, but [ have jeined
with Sepator Feingold (0=W1) and Representative Copstance Morella (R-MID to
intraduce the Civil Rights Provedures Protection Act. Cur legislation, which would
make mendatory arbitration eontrocts unenforceable, would provide relief to thosa
employees in every industry, including the sscurities industry, whae are required by
their employer to =ipgn mandatory arbitration contracta and would puarantee thal
ha ane cruld be forced to choose between thelir sivil righta and their jo

PREPARED STATEMENT OF 18AAC C. HUNT, JR.
CommMissionir, TS, SECURITES AND EXCHANOE COMMISSION

JULY 31, 1908

Summary .

The Becurities and Exchange Commismion (Commission) has been a atrong adve-
cate lor civil rights of securilies industty employees. Tha Commission belicves that
in order to assure that securities industry employees are oot subject to illegal Jig-
c¢rimination, they deserve to have the sppastubiity to pursue their nghle doder the
varous Faderal civil righta statutes,

s Reeent Notionof Association of Securities Denlers, [ne, (NASEH Rude Change; The
Commission recenlly approved ao important chaope to the rules of the NASD
which chmigates the MASD'S requiremeaent that aecurities induslry employess ar-
bitrate statntory employment diserimination claima.

Crerel Bewhts Provederes Protection Act {199?.‘ The Commission believes that the
deciaion 8% to whether to amend the Federal civil rights lJrwa and the Federal Ar-
bitration Act with res to the arhitration of employment diserimination claims
i% uniquel]:;;a.n igsue (or Congress W decide, The Commisaion aupporta the hill if
Congreas believes it will enhanee the. civil righta of securities industry employees.
The isaue of whether employee discrminntion dia&ites may be the subject of
predia_pul;e arhitration contracts is-impertant, and Commission atanda ready
to amsiet the Congreas am it moves lorward on this msue.

Introdustion
Chairmen D'Amato, Senator Sarbanes, Membern of the Committee, 1 Appreciate
the uppurtunlt{ to teslify on behalf of the Securitiea and Exchange Commisaion re-

arding the erhitration of employment discriminstion disputes in tha sccurities in.
Suar.q.r. Thank you, Chairmen D'Amals, for requesting the Commission’s wiews an
thia important and timely iasge,

Under the leadership of Chairman Lewitt, the Commission hes beatys & gtrong
advocate for civil righta of mecuritics industry employees, The Commission firmly
kelizves that securities jndvatry employees deserve to work free of illegul disenimi-
pation. 1 and other members of the Commisgion have spokea sub against discrimita-
tion in any form in oy indestry. The Commiesion, moreover, believes that in order
tg asgure thal accurities industey employ4ed ace not subject Lo illagal discnmination,
they deserve the opportunity to pursue their rights under the warious Federal civil
rights atytutas through any svailable forum.

I: Racant NASD Hule Chanpe

Ba | am sare you know, the Commisgsion recently spproved en important change
to the rules of the National Asseciation of Sacurities Dealers, Inc., which eliminates
the NASD' requiremuat that securities induabry emplo arbitrate statutory em-
ployment discrimination claima.! This impertant rule change distinguishes discrim.
tnation claims fom other employmest relnted disputes, and removes the WASDFe
requirement that stalutery empi;:.rment discriminntion claims be arbitrated. The

1Zarurities Exchanpe Aot Release Mumber 40108, 83 FR 3525% (fune 0, 1599). Each aali-
regulatery ergnization (SROY applics ite ey avbitration rubes o ita metbers. The WAS[Ye ar-
bitration rules, for example, generally provide thet any diapots concerning the bustness of an
NASD membar, of Brising out of the soployment ar termination of cmployment of B0 aescialed
pergon, with certain exesptions, muat ba submitted to arbiteation st the request of oo invastor,
or in intm—j.nduaﬁ{' Cabed, &8l request of either party. The other SRO's, Like Lhe Hew York
Stock Exchapgre {NYSE), have similar requirsments.
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rale change puta the vast majority of the securities induatry in the position of many
-other induxtj'?:a; thot ia, i:ni’;'!'] de.n"ifgned o permit the digputing parties to decide for
themaehves how best fo temsolve their differences, The Commission has encouraged
ecd axpecta the other ERO' to adept gimilar rule changes industrirwide.

The Commissien's zpproval of the NASD rulé chapge doea not indicate that the
Commission pecessanly cooslders arbityation to be sn inappropoate forum feor re-
selving diserimination claima fairly. The U.8. Supreme Court has upheld contraets
for the resolukion of these claims within securitics pdustry arbitration? The Com-
minsion is committed to ensuring that securities induetry arbilration is a fair and
equitable forum for resolving tha full range of disputes that arise betwern brokar—
dealers, their employess, and imvestors.

The NASD rule cﬁ';nge is responsive to concirbe raised by Members of Congress
the Equal Employment Oppertunity Cemmission (EEOC), ovil righta groups, an
othera that statutory em ent discrimination claimg should oot be subject b ar-
bitration b ration o gg rules approved by the Commission pursuant tg the
Securilies mn & Act of 1934 {Exchange Act). The Commisaipn neted in approv-
ing the WASD rule change that the statutory employment antidisenimination pro-
visiona reflect Coogresa’ express oteéntion thal employees ahould receive special
prolection from discriminatory conduct by employera.? Buch at-atuw:t;’vrighta are Em
important part of this country's efforts to prevent discrimtination. 'We encoragad
ungoagree with the NASDFs determination that, in this unique area, it ghoold not

wire arbitraliog,

Commission believen that tha securities indunstry and its amployees #hould be
frac to the seme extent as other industrics and employess to vse arhitration ar any
other aliernative dispute mechaniagm to resphre disputes. The Commission in ewars,
of courae, that the N, 's Tule changs does oot affect private agreements that firma
m‘:ﬂu enter into with their amployecs—these are governed by contract law and tha
Federal Arbitration Act. Ooe practical affect of the MASD's rule ¢hangt tould be
that many firma would aimply tequire their emplo{een to agree as a condition of
employment tp the arbitration of discrimination claims through separste -
meata. I think a geed iodication that this will oot happea i that sot major broker—
dealer emplover already has stated that it will net require it employees to enter
ints prediapute agreements requiring them to arhitrate statutery amployment dis-
cominalion cleime. Wa expeécl olher al=o to copaider serioualy giving théir ém-
B}uy-eea the cptinn of going te court or going to arbitration after o dispute arisgg.

s expact bo monitor with the SRO's changes in the uae or tha tarma of 2eparata
emiploymeat tontracts of sicurities frms with their emplovees to learn whether
thare are issues that shonld be addresged.

The Commission alec agrees thet it im very important for the SRO%A to ook ve
closely at their existing procedures t:tmi.'»a:'l:lil:l%I treining, arbitrator aelection, and ad-
miniatration for cases involving emnplo ol discrimination claims. In 1994, tha Dh-
rector of the Comminsion's Division of Market Regulation wrote to all of the SRO%
that administer arbitration programs ta encourage them to take sppresaive acticen
to train existing nrbitrotors or to recruit oew arbitrators with expertise jin discrimi-
nation law ko essure party confidence in parels selected for these coses. He noted
that at thal tune, when there were very few casas wiath discrimination claime oo
the SIW¥s dockets, arbitretors generelly did oot have a polid feundation in discrimi-
pation Jaw. Merecver, he sdvwised tha 5SRO0 to assure that training is developed to
provide for a balenced presentation of the discrimination I3sues that may eres in
wdustry disputes, and that recruiting efforts sheuld be aeositive to the continuin
eeed for balanced and impartiel papela.* The Division's letter followed the Genera
Accaynting Office’s (GAD) March 30, 1994 re entitled Employment Discriming-
tion: Houwr Registered Representatives Fure in Discriminotion Disputes. The GAC had
several suggestione for impreving the administration of ceses involving discrimina.
tion disputes that the Commission end SEO's implemented.

Since that time, we understand that the SRO% that have administered arbitration
ages with discrimination allegations have in fact expanded their arbitretor recruoit-
ment ty reach cut both to erhitraters with appropriate sxpertise and to greatar
nutbers of women and minorities. 1 think the ‘8 have. identified the foct that
they need to strengthen even more their approach to reschving all empleyment law

2 (rilmer v. Interitale fSifinaon Lane Corp., 500 118 20 ¢1881). Recently, paversl sourld have
revitwed Lthe ofequary of SR nebitration forume in the cootert of stalutery discrimination
caen. Compere Desiderio 7. MASD, Fre, 1958 WL 156271 (S D.N.Y. April 27, 1988) with Rosen-
B v Mermill Lynch, Pieres, Fenner and Sneitk, fae, 595 F. Supp. 150 (D Masa. 1958, .

263 FR 35285 3530% (June 2% 1398) .

+3er, E.E. lettar dated Jone 2, 1994 from Brendon Becker, Director, [Hvisioo of Markel Ragu-
latwen, ta 5. Clemante, Dirertor of Arbitraticn, New York Stock Exchange.
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cases, We are aware that cumw a cpmmitbee composed of representatives of the
MAEDY Regulation, Ine and the 3E, as wall 4% employment luwyers, an academic,
and sacurities industoy mprmnmnves, is Bmdfenﬁe thess issues, including: arbitra-
tor selection methods, disclosure iesuea, & ror how to uae a "dus process
ol* uzed in other plternative dispute resolution brume, among other issues.
look forward to lanrning more about the committee's work, and hope that the re-
anlt el ita eflorts is that 5:.6 arbitralion foruma become more attractive for the ress-
lution of discrimination digputes, and that employees will elect to use them, even
il 3oma of thome smployees alsp have the option to procesd in couH.

I1. Civil Rights Procedures Protectlon Act of 1987

The Commigsion'a approval of the NASD's racaot rule cha.n ROV
latory requirement that NASD member employees pursve the:r Federal cuvirrlgﬁ;
claima in mrbitrotion, Like the NASD's aa:t.wu approved by the Commission, 5. 83,
SBenator Feingold'a bill, distinguishes smployment discrimmmation claims from other
claima between &mg]nyem ansuempl.c e hill establishes special ralea in the
civil rights laws and Federal Arh:t.mtwn Ml for the resolution of these disputes, Se-
turitiéa iIoduatoy ampl.ﬂ].raru and empleyess would b treated like any other iodustry

Th% decigion am Lo whether to amend the Federal civil rights laws and the Federal
Arbitration Act i3 uniguely an Bsue for Congresa ta decide, The Commisaicn sup-
ports the bill if Congreas believea it will enhance the civil righta of gecurities indua-
try amplayees, In lormulating it owh approach @ the N a rule, the Commizaion
looked to the etudies and concluzions of the EEOC, the ComIniasion on the Futume
of Worker—Marnagement Relations (Dunlop Commission), and others with expertise
in thig Area,? and also considered the views of omployers aond employees. We under-
stand that Congress will do the same in congidering 5 63, and the Commission
would be happy to asmiat you ss Conpgress moves forward.

III. Background an Achitealion o thé Setaritits Industry

I would slac like to provide you with some regulatory background that may help
you W understand the place of arbitralion withia the securities indusiry. A broker—
dealer may not effect securities transactions through any employees who are not
qualified by and registered with 5 naticnal securilies amspciation —the MASD—or 5
pational securities exchange—auch B the WYSES As vou know, under the Federnl
aecurities laws, broker—dealers have an independent shligation to supervies their
amploywss, In Lhe course of meetiog this obhgation, broker-dealars and Lheir em-
ployeea sometimes have duput&t that relate to the firm'a ar emp]n;.rpea abligationa

er the Federal securities laws. Arbitration of these disputes, in which neither
firme. por employers assert amploymwent discrimination issues, generally provides
fair, expert, and efficient dispute resolution.

The mecurities industry has relied on the expertise of arbitrelors mince ol least
1872 to equitably resobve disputes with less disruption to the business of securitiea
firma than court litigation mey involve.” It is generally believed that solving Eecuri-
ties dispules between pecunities industry parties wilhio arbitral forums benelita the
iﬂduatig because such disputes con be more quickly and cost effectively resolved in

pee forums.

F8se ewpa, Dunlop Commistion, Report and Racommendations (1584 and Equal Emp]nymznt
ﬂPp:ﬂupﬂj' Chmmﬂ:np Pulmy qtalém.tnl. an Mabndalo Hi.h.d.Lﬂg’ .!\rlh“:rnl.wn of Emp\]u_ﬂ:ncnt
Dhperimination Dinputas ag g Gondition u'FPrnplnymmi [1 .

€See, ez, MASL Rule 1031 and NYSE Rula 311, (ne lmpurt:nt way the Commisgion and
ELRD'u Encsurage nvestar pootaetion and healthy aod vigopous securiies morkets je through re-

ring the mgmstration of mont secunlies wdostry peessmnesl RBegistration requirements permit
ql.:.la Commission, the SRy, aod Stato regulatocy authorities 1o control whe enlers and meits the
securitien indvstry, and to keack (he eolivities of PaErages e‘unanmg in the indunstry, Registration
FACT Empowerk Inveulérn I:gr ]:m\.rl.dl.d.' them with bacl Land tmolidn=—ngch o8 pcrm;r Aand-
tions or criminal convictivns—about the who advises them on investing their savin

Bectinna G{eMINB) and 154K F) of the Aet permit the MYSE and WASD o establish
regwtration rwy&::mh for their members perowns aasccinted wath their members, The
NASD, vther S5HFe, and State ragulatory authonities mest their registration shligations in part
b:r IJ:ru:IF all u._pg‘]n:.mlu for regintrnlion sl persans assoeiaked with a broker-denler to com-

ete sod eign the Form U-4, the "Uniform Applieation for Securities Industry istrativn ar

ra.n.!l'ar Amang ather chinga, the Forrm U-4 includes an agresment by registered paraons bo
arhitrate any claim thet is ¢ ﬂh]a for acbitroticn woder the culep of tl.'w SR{} with =which they
rerister. A a reanlt of the NASD's rule change, stafutory diccrimimation claima will no soger
bee eerrered By thim cingese.

7 8ee Constantine M. Katesria, Foreword: Mew York Stock Exchange, Ine. Sympraium on Arhi-
Leation in bhe Securites |nﬂ|.|.ll.r:|.' §% Fordham L. RHew 1501 (1985E Philip J. Hoblie, Seeurities
Arbitration Froceduras, Eitrateg}es Cares 1-2 (2d =, 10000,
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A5 wou know, the Commission. carefully ceviews ol Bpproves afl SRC arkitrgtion
ruleg, aod napeets their p ams for the fair administration of them. The Corn-
tnission'a inspection ataff wnducks periodic reviewn ta assess the SRO's procedures
to ¢psure the evenhanded sdministration of the arbitration rules, Arbitration has
played, ared will continue o> play, an important part in resclving industry disputes.

’ﬂu- issue of whether employment discomination diaputes may ba the mabjest of
predispute arbitralion cootracts is very importapt. The Commiesion believes that
the NASIFs rule chanpe and the decisiong individual industry members are making
it thiz area will help ¢ provide industiy emple with mere meaningful choices
on how to resolve disputes under the Federal civil rights lawe. As a vesolt of the
rule = #, employers and employeas can nepotiata ovar whether to resolve any
statutory discrimination claims it & court of law or in arbitration. [T seme statutory
employment discrimination ¢mses Temain in arbitration, the Commissivn helieves
the SRra ghould ¢ontipue to anelyze closely their procedures to addresa whethar
they muat ba medified for these special casaa, -

Conclusisn ' ’

We thank you for offering us the eppertuntty b appear here today, and te provide

our thuuﬁleits for your consideration, @'?w [?om.minsfun and its stalf atand ready to
t

provide Committes with aasistance on this important iaage.
PREFARED STATEMENT OF SAMUEL ESTREICHER *
ProrFessor, NEw Yorx DNiversiTY ScHO0L OF Law
JULY 31, 1998 '
Introduction

My name is Samue] Eatreicher, Since 1978, 1 have been teaching labor and em-
ployment law at New York University Sehogl of Law. I am alsge the Faculty Director
of ﬂmi‘[]'s Center far Labor and Employnent Law and [nstituke of Judicial Adminia-
tratipn, Since 1984 I have served as Coungel te Cahill Gardon & Reindel, a law frm
in MNew York, whers | handle labor and employiment matters. In addition b oo
teaching, wrling, and law practice, I am an the [ebar, employment, and commercia
pancla of the American Arbitration Association and oo the panel of distingoished
neulrats of the Centar for Puklic Resources (where T also sgrve op CPfR's Employ-
ment Digputes Commitees), The vicws expressad are aolely the author's snd shnruort'i
oot be attributed to any organization or ather persan.

I hiwve long been enpaged in exploretlion of the legal and pelicy issues in connas.
tion with predispute agreementa bto arbitrate gtatutory empleyment claima, includ-
ing my work on the Centar for Public Resources' Employment Dinpulan Commmities
in drafling medel arbiteation end mediation procedures apd on the American Ar-
bitration Assccietion’s [Natinnal Employment ADR Task Force, Subcommittee on
Eules and Procedures. I have alao given testimony on this subject belbre Secretary
of Cornmerce Browo's and Secre of Labor Reich’s Commission oo the Future
of Worker—Macagement Relstions (Dunlop Commiseicn) oo September 29, 1994, |
thank the Committee for this oppertunity to teatify on these meoes, with particolar
refefence to the situation in the aecuribies indystry. Chairman FAmate and all the
Members of the Cemmitree are to be commended oy holding this hearing oo thesa
important guestons.

¥ viaws e 8et out o full in my recent article, “Predizpute Agreementa to Arbi-
trate Statutory Eoployment Claime,” 72 M. Y.U.L. Rev, 1344 (Des. 1997, which is
encloged and should be appended éds an appendix to this teatimony, 1 offer here only
somye highlighta of the points made i the articla,

A The Courta are Bagically Getting it Rlght in Enforcing Predisputs
Agreaments te Arbitmts Statutory Employment Claime Becanse Buch
Agreements Further the Jeint Interesis of the Fartian and Fromote tha

Public Interest in Expaditions, Fair Regolution of Civil Rights Claime

Predispate uFr_ezmpnta to arhitrate atatutory employment claims are & legitimats
pltatmetive to [tigation Lthat flers the prospect of a quicker, less enstly, less divi-

" Peofesgor of Law and Director, Center for Labor and Employment Law and Inalibols of Judi-
eial Administration, Mew York Dniversity School of Lww; Counsel, Cahill Gordon & Hevpded.
This testymony cepresents the views salely of the auther and should oot be attzibuted to the
Center, Inatitute, my law firm, or any other organiration. Addreas: dff Washington Squara So.,
New York, New York 10012, 212-908—5226 itel); 212-895-4341 {faxk email: cestreichar@
lucing luw oyaedus.
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giva, less diatracting, and nonpublic resalution of enplwyment diaputes. Such sprea-
ments should he enforced provided that certain adjudicative quality standarde {of
the type pmpomd by the Dunlop Commission ! and promulzeted by ieading arbitra-
Lintt marvicdd oreshizetions like the Amenmn Arbitration Asmpciation? and JAMSES
Endsputal? are met.

1. The Clverehelming Weight of Judicial Authority Supports the Validity of
Predispute Arbitration Agreements

Building on .the Supreme Court’s decision in Gifmer v, faterstate’dohnson Lone
Corp, * the Federal courts of appeald have fairly uniformly held thet thesa agpros-
menta are enforceabla undar tha Faderal Arbitration Act {FAA)LS whethar the claimes
pought to ba arbitrated arise under contract law or Federal or State civil righta
laws.? Tha one exception, a recent decision of the MNinth Circuit,? contends that
gresa in §118 of the Ciwdl Rights Act of 1991 -aub silerito overniled Gifmer, The
Minth Circuit’s reasoning is open to serious question,® and its decision is oot likely
10 aurvive Supreme Coukt review,

2. Suek Agreements Further the Joint ntercsts of the Pardics Withou! Effecting &
Woiver of any Subsiaative Rights

The ressoting of the eourts in Gilmer and ita progeny is that predispate nebitva-
tieh agrecments can Further the joint ioteresta of the partics without resultiog in
8 waiver of any substantive rights. From a predispuote perapactiva, the parties arae
belter off becanse thay have the option of a dispute rescluticn mechenism that s -
fanter, less coRtly, and Jess divisive. Ne subskantive waiver coccura because the arhi-
trator, under (rifmer, must have the authority to apply starutory atandards and
award statwtory remedies it a viclation is found. The only waiver thet ccours is a
waiver of the purely procedural Hght W a judicial forum. In esscnce, predispute ar-
bitrabion agteemants confrming o the sdjudicative quality stunderda idantificd in
Gelmer, and am promulgetad by the AAA and JAMS/Endisputa, Mnction purtly as
an alternative frum-selection device.

18es UE. Dopta cll'f.‘-nmmarr.u and Labor, Commissicn on the Future of Worker-Management
Relativos, Repori and Becommendations 31 Dec. 194,
flﬂésga American Arbitration Asa'n, Mativoal Rules for the Ressluticn nl’ Emplotment Dinputes

A Bee JAMS/Endinputa Achitrution Policy (19968

500 TS H0r189])

EOTIEC 514 .

8%e0 Senx v, John Nupeen & Co, oo, 1998 115 App. LEXIS 11507 (34 Cir., Jusa £, 1558}
faacuritien broker alleging Title VII and ADEA clainel, OWeit v. Nilton Heod Horp., 115 F 24
Y2 {deh Cir. 1997} teompelling nrbitcation of FMLA caimp;, Paplerson v, Tenef Healtheowrs, 113 .
F.3¢ 832 {Bth Cir. 1997) {lormer hoapital medical techoologist allaging Title Y1T aod State civil
righis Jaw eloima); forent Wentern Corp, v, Procack, 110 F.AD 222 {3 Cir. 1587) {forraer m
ooneultant for marigage mmgﬂﬁf Egm[? sexuel harsssment claim woder State lawk; G
Hurne Intl Sec. Serew., 14 . Cle. 18597} (lareser seeurity guard al 4 rau::aJ
dicrimination and hermsament claime ander Title VIl wnd itentioosl iniliction of emalicnal
digtrems claiis under Stots law);, Rojan v, TE Communicotions, Ine, 87 F.3d 746 iBth Cir.
1996} {fyrmer dimk jockey for radio atation olleging sewual hormeament claim wsder Titla Wi,
Matthewa v. Rottina Hegie Hall Co., T2 F.2d b0 iTth Cir. 1996) (lormer emploves/consultant
of psuronce broker allagiog ADEA and Frandulent indocement clairae}; Axplo Trer Etp!rl
Co v. Bales, T1 F.3d 532 {Eth Cir, 1996) (former chied executive af predecrssor meter servies
wORkpAn Y a.ll.eg'mg contract claimal
19"'93“ Puffield v, Robertann Btephiens & 0., 1908 1.5, App. LEXIS 9784 {Ell'-h Gir,, Moy 8,

" An the Third Circuit reapoaably chestved in Sguy:

Wor do we balieve that thin straightbrward declaralion of the fult Coogrese [in 5114
of the Civit Rughks AclL af 1581] con be intarpreled to mean that the FAA i |::1|;|luec|.lg.r
- reparled wich respect to agreementa w arbitrata Title VII claire which ware exeeubed E
an smployse 88 a condition of aecuring nm_pl,l;ly:mqn!., Thus, »m mp-pﬂﬁ.ﬂ d“.nﬁn-n wit
the deginwgn of the Courl of Appeals for the Ninth Circuit 4o Duffse abe T a0
Srephens & Co, 1995 115 App. LEXIS 264, No, 97=lamid, 1948 WLl 227469 (Sth Qi
May 8, 1938} Ad we uaderstand the opinion in thet case, te court reads the prefutory
clavar, “awherg nprmpri.a.ta and Lo the extant awthorized by law,” in light of the lagialative
]:unbnr]r as & codilicalicn of & ]:||:|r|'.i.|:|.|||.|r vimwe af the decimooal Jaw r:gurﬂ:mg Tille ¥l ar:
bitration we it exicted i:nm' to the Suprems Court's decision in Gitmer, Ta ue, it eeams
mment reasanable ta this clawse g8 8 referencs tr the FASA . Fin even if wa wers
i accepl “suthorized by daw™ pa ictended to codify come law we wol f:u.d ‘the text in-
compstible with the notion that the law codified was cass [aw inconsistant with-& Su-
prame Caurl case decided & montha pelore the passage of the [Civil Righta] Act.

1508 U 5, App. LEXKIE 11937, *22.
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8. Cancerng CGuer Fhe Adudicative Quuﬁmf.?eruﬂ!iea Fndouxtry Arbotration
Procedures are Premoture in Light of Recent SEC Action )

Lagitimats, if overblown, concerns have besa raised about the adjudicative quality
of secuniies industry arbitraﬁnidpmdurﬁ, principally the fact thet arbitration
agresmenta were gecured an 3 conditivn of registration with the self-tegulatory orga-
rizations (SRO%) in the soeorities indestry (the Wationn]l Association of Sscuritlas
Deaters (HASDH and the New York Stock Exchanga (NYSEN and thetﬂa:uela of arbi-
trators were aelected by the SROM themsalves, However, i viaw of the recept BEC
aciion® np%mvlui‘uthe chapge in NASD rules to remove arbitration of statutory em-
pleyment claims frgm the reach of the NASD arhitration proceas, these concerpa are
premature, This is becauss we can anticipate similar action shortly by the NYSE,
and when that occurs registered representatives in the securities industry will ba
it precisely the mame position ad the atheér emplayees in industrizs covered the
FAA—arbitration egreements entered inte directly between the smployer and the
smployee, with tha arbitrations modutted pursuent to the adjuclli):at.i\re quality
standards of the leading provider crganzations.

I believe it is best to allsw the parties—the employers and their employess—in
the securilies ndustyy themszelves ko work oot the dispute resplution procedures
that beat fit their jpint ohjectives, In light of the above developments, Lhere ia cer-
Lainly po warrant for specal legislation targeting arbitration of employment claima
io the pecuritiey indvstry, .

B. The Policy Otgal:' ticng to Predigpute Arbitration of Statutory
Employment Claims Arw Misplaced .
Admittedly, paople dissgree ionataly here, Let's copsider pome of the pelicy
clgactiong that have been 1':1:im.'4fma

1. A New Form of "Yellow Dog” Conpract? :

Ona aseurce of erilidam ja euggegted by the referencom to "yellow dog™ cantracts
This conjures up the imaga of powerless workers giving up hard-fought rights in
crder to meet hare necoagities of life. The imagery s vivid bult does oot guite
fit the facts, Arbitration iovalves a changs in the forum—fram the courts to & jointhy
solected nautral decisionmaker. It does not fovolve B watver of aubstantive rights.
When a contract provides for arbitretion of statutory claima, the arbitrator most be
empowered to apply atatu standarde and award statutory remedies.

Io the o iation of employment contracts, thare are gome nonnegotinble terms
established by law {e.g., minimum waFes, maximum hours, toodiserinunation rules),
but preas of everwhelming importance to the employees leg, compensation, pension
betiafita, job security) are leit for the parties to nepoiiate by themselves Liftle in
grined by the “yellow dog” rhatoric. The policy question iz whether thers ara stro
recanns for placing the forum-selection topic’ outside of the realm af contract an
thus inte the bonnegotinble aphere. This 18 not current law, awd the burden is oo
thase meeking legal changs to juatifgﬂtaking thin matter put of the sphers of joint
deteritination by the parties themselves,

2. Procedtnl Adequary: Fresh Apples ve. Spoiled Granges?

A second mource of criticiam points to the procedurel inadequ of arbitraticn:
that the process is supposed tu';:e informal, with ecant op equn?g lor prebescing
dizeavery and with lttle adheranee to procedural scruples. Critics sugrest & kind of
gecond-class justice symtern,

Some of this erbicism, koo, in overblown, To a certain extant, apples are bed
compared—oek with crangea—hut with apoiled fruit. On the one hand, wa are of-
fered a picture of private litigation under ideal sonditions {2 world ef substentiel
mone claics warranting the attection of able advecates like Judith Viadeck and
Clilf Palefsky, quick and cheap access to the courts, and hefiy jury awards). Ou the
other, arbitration iz depicted at ite worst [claimanta without lawyers confrooting
their former employers in management-dominated industry panele, aod proceedin
rife with bias) This, too, is good rhetoric but, anzlyticotly, a mistaks. Wa should
be ssseasing the mlative merita of litigation and arbitmation under the real-life eon-
dilioea that meat employees and employers will face. For the average employee—
whose claims will oot warrant the sttention of any sophisticated trial lawyers—
arbitration offers a better edjudicative alternative than court litigation,

There ara, of course, pome i.mrdmtant issues of procedural demign that’ have to be
eonsidered. E-Icrw extenaive should the oplportunit.y for discgwery be in arder bo pro-
vide 8 meaningful hearing on statetory claime without ot the same time replicating
the costs and delay of A court ackion? Can we provide a mechanism for the publica-

*EEC Releaps Mo, 34-40109; File Wo. SE-NASD-97-77.
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tion of awards—gt Lthat representatives of emp] and employces can momwkar Lhe
periprmenes and impartizlity of arbitrators, while preserving the bepefits of low-
visibility, informel claims resglutipn? Can the standerd for judicial review of ewards
be modilied to ensure aome adherence b Atatutory Tequirem ents without convertin
arbitrators into trial ecourta? These questione should be addressed, and are baing ad-
dresaed by the leading provider orgenizations and in tha cousrts, but they do pot
present a case for new legialation,

3. Frivale Law?

Opponenta of arbitration asaume s world dominated by private arbiteation of stat-
utory claims in which oo public law, oo gudanee from pror decisions s geoceated,
An with postdispute pettlement agreements—clearly lawiul at present—there wiould
temain under any realistic acenario plenty of cloms for the civil courts. [ndeed, pre-
cisely becpuse arbitration ceduces coata for claimants 5% well a3 employers and pro-
vides pely limited opportunity for judicial review, many firma will be raluctant to
promulgate arbitratlon policies. In any event, even if the unimaginable were (o
semur, 4nod all povele claimanta were confined to the arbitration forum, surely this
would free up the resquresa of adminiatrative agencies to puraue systemic litigation.

4. Aboenee of Jury Tricfs

A fourth objectien highlights the abserce of jury trials, Jury triala indeed play,
aod will continoe t{riplay an important role, io the overall system. But coneider the
following: Firat, ciwil litigation resulting in substantial jury awaeds 18 8 realistic
Eemspec‘t for velatively few claimenta. For the vest majority, a private lawyer cannot

gecured and their claima will be addressed, if at by owarworked, undaratafed
administrative agencies. These apencies—after conziderable delay—typically affer
little mome than a perfunctery iovestigation.

Even where privats Jawyers can be securtd, very few cmployment cuaes go to
trial. The swerwhelming aumber of theae cases are resolved by cﬁsposiﬁv& mation.

Secnnd, while aome 1odividuals wilh substantial claims—often, white senior man-
agers with age discrimination grievances or, if they work in California, Michigan,
aod a Jew other placea, wroopful dismisssl allegations—may lose access to Jury
trials, the jury trial is a relatively recent inbovation in em{:loyment lnw lintroduced
an lata ms 1991 for Title ¥1[ and ADA lawauita), We should not assume jory trials
are an essential featura of the ampleymecot law laodacapa. Major strides were made
in the diserimination field for 25 yeara without resort to juries, Our basic labor Jaws
do aot provide for jury trialsa. European countries with wrongful diemiseal laws rely
on specialized lahor tribunals (esaentially tripartite arbitration boanda), with well-
definad, acheduled recoveriea, there in no acceas to the ordinary eivil courts, et
alone civil juries, Tor such disputes.

From the employers perspective, jury triala inject an element of uncertainky be.
causn of the unpredictability of jury awarda and the nigk thzat, in certain cuses,
juries will dispense thuir own view of social justice rather than fadiag facts in ac-
cordance with the law, Thia apectre of liability undermines socicty’s interest in ena-
bling firme to make sound peraoonel derisions and, as the Band atudies sugpest,
may have pegative effcets for the willingnesa of firma to hire additional workers.
We have, in & a system io which a few individuals io protected classes win a
lottary ol poxta, while others queue up io the administrative agencies and face re-
duced empleyment opportunitics,

C. Where Does the Publie Interest Lie?

Where does the public interest Lie? I submit it liss in alltwing marimum freedom
of choice comeiskent with the subatantive commitments of Federal and State civil
righta und cmployment laws. Pradiapute arbitration agreements are nop for every
induvatry, every employer, of for every employan. There will be a pood deal of variety
in practice, with pame eachewing arhitration a favoer of medistion and oeohinding
procose while others embarking on internal digputs resolution syatems culminating
in A fair binding arbitration process, The civil rights eoforcement agencies will be
Freedgi:!l' perfunctory procesaing of routine claima, aod will be able to pursue systemic
wrongdmng,

Binding arbitration of public law disputes can be fairly conducted withmt arerific.
ing the E!l];lﬂtﬂ.nti%frﬂmtiﬂnﬂ of employment lawa or luming proceedings into full-
Bledged civil trials, Appropriate safeguards include:

« A competent arbitrator who koows the laws in queation;

+ A faft and simple method for exchanpe of information;

+« A fair method of cost sharing to eoswre affordable accesa to the system for all
employees:

* The rght o independent representation if sought by the employes;
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* A range of remedies squal to those aveilable thmu%h litigation;

* A written nward explaining the arbiter's ratignele for the result; end

+ Limited judicial review suffjcient to enmate that the tesult is sonsistent with ap-

plicable faw.

Conglusion

A well-denigmed private arbileation altzrmative for employment claima. is in the
public ipterest. The law should epcourape arbitration of emploment disputes in &
manner thet gatiafien the atandards for a fair adjudication before g oeutral arbiter
empowered to apply the law and, where warranied, impose Ptatuterly evailebls
remedies.

Thaok you.
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PREDISPUTE AGREEMENTS
TO ARBITRATE STATUTORY
EMPLOYMENT CLAIMS

SaMuRL ESIREICHER”

{lver the fesl droade, T Supeorte Cowern, theaugh G0 nierpreains af the Fedaral
Avtatrarren Act of F925 (FAAL has expanded the role of arbirarion wr the resobi-

e oof Tegal dicpites, inciuding disputrs arinimg wrder federal ol srate tiriutes

Recenily, much Aekate has arisen cwer tae frsie of whelier the FAA aprher o
prtaleenrent contracty, dnl whsher peplopdes can gptér Btip bindmp predispure
GEFRCRIER TR arlutrate Sramiery erupopstertt claims. e Gilmer v Inlerstaied
Johnsna Lane Coep, the Slenrsate Coure el ihar under fee FA A, eaploveds cowld
i fact seer iat) juck predumte ogeeemenss. Becapse the agrevmedt i Gilmer
war s pent of an employment conrracl, Rawever, the Suprerte Coure 2t open g
eritical quenio, namely Hie scape of e FAA exclusion of employmene comire
Jar certain emplayees engaged in forefgn or infersiare commerce. 0 dhis Aricle,
Profeipor Estreicher firdl pdeiresses the vorious pablic pelicy arguments raised by
tponenls of predispute agredmenis o grbiinale siafutery emtployeroet olafers Ad-
deesting agefl Ome in teln, B calched#e A wiiged centain procpdural sefegieards
oz impicmented, arbirration & fnderd a propar forum far the resofieat of Thne-
tery emplaymens claims, anad gl predispile agreemeni fo arbifrale provide vali-
by bemefirs fior troth emplovers and emplovees. Turning o the istue feft apen by e’
Cowre art Tlilmer, Professsr Extreicher eapfered the comfusion furronmilieg e
seape of the FAA arrlusion af smploysteme conracts, whoh i falge porr Nesrs
Jrom on uncertain legicdanve bistary, and suggeqrs eHal, Biren recerrt Coeel deciinmt
and the policiet underlying them, a marrow wierpreianon of the exclusiar by the
Supreare Court it probable. Profeie Exreicher conciuder by stressing thar 2
prenper arbitettion spstem can advance the public policies comteined in federal and
Mdig amplgyprteet siaites.

[ rrROpUCTION

The Supreme Court held in its 1991 ruling in Gilmer v, faterstare’
Johnren Lane Corp.' that, in view of the strong federal policy in favor

= Professor of Law and Direclor, Center for Labor and Employment Law, Mew York
University; Counsel, Cahill Gordon & Reindel. A E., 1979, Columbia University; M.S.
(Industrial Retations), 1974, Cornell Liniversity; 1Tk, 1995, Columiia University. A n sarly
weriicm of these remarks was presented ai dhe American Arbliralion Associatinn's “MNa.
tiona! Employment Enclave—The Faces of Conflict in 1he Workplaee: The Future +f Em-
playment ADR,™ Sepr. 7123, 1995 and appeared in Proceedings of New York Universily
4%h Annual Conlerence om Labor $3.121 (Samue] Fstreicher ed., 7797 The quthor also
filed am gmicas brisl on behall of the California Fmphoymemt Law Council in Dutfeld v.
Robersen Sizphens & Co, Mo, C95-0U09 {N.D. Cal. Aled Jan 11, 19935), appesl dockeied,
Ma. 97-15698 {Mh Cir. Apr. 23, 1997}, The views sxpressed here are the aofwor's and
should not be annbuied to any organlzation. The research assistance of Matlhew Kramer
and Jeffrey Hirsch of the WY U Schoal of Law (Class of 1994} is gratefully acknowledged.

1 500 LIS X {199t
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af arbitration embodied in the Federal Arbitration Aci of 1925
{FAA). employees could enter into binding predispute arbilration
agreements encompassing claims they have againsi their employers
under te Age Discrimination in Employment Act of 1967 {ADEA)
and, by extensivn, other federal and state employment laws. Brcause
in Cifsrer \he arhitration agreement was part of a regislralion process
with the New York Stock Exchange, rather than a cantract of employ-
menl directly between Gitmer and his fotmer employer. the Courl was
ahle to aveid construing the reach of 1he exclusion in & t of the FAA
for “contracts of employment of seamen, railroad empioyees, of any
olher class of workers engaged in lorcign or interstale commerce.™

Since. in the absence of FAA compulsion, predispute arbilration
agreements covering statutory employment claims generally will he
denied enforcement, the scope of the FAA § 1 exclusion will have im-
portant practical implications for Ihe future of employment law arhi-
ration, In post-Gitmer rulings to date, the Digieiel of Columbia,
Third, Faurth, Fifth, Sixth, Severth, and Eighth Circuits® have read
the exclusion narrowly as limiled to seamen, railroad workers. and
ather workers direclly “engaged in” interslate commerce, Despile (he
clear Irend of post-Gifmer decisions, hewever, there remains a good
deal of uncertainty and controversy over whelher predispule apree-
menis 1a arbitrale slawtory employment claims will or should be
enforced.

This Article addresses some of the policy and legal questions con-
cerning predispule agreements betwesn employers and employces 10

THUEC, & 116 {1994).

VI LLEC BF G21-674 [1594).

Lo LR Y {1594y

5 Seg €1'Meil v. Hilton Head Hosp,, 1105 F.3d 272 276 {4t Cir. | ) Lompelimg arhe-
tratinm of claim under federal Famity and Medical Leave Ao fFsl AL, 24 LR 6 2N
(194 £ Supp. 1995}); Pamerson v. Tenet Healthcare, o, 113 F3d B33 RLS 3T (Rl Cir
1997) (alilrming dismissal by disttiel eaurt of hospilal medwal lechinician’s action agairst
lorrer employer alleging vinations of Tithe Vil and state anlidiscrminalion Yaw). Lirvat
W. Morigage Cotp. v. Peacock, 110 F g 222, 22627 {3d Cir.) (aPirmiing order of disiriet
courl crimpelling arbatratlan of marggage consullant's ¢laims againat employer pursuant in
state sexual harassment law], eenl demied, 1991 ULS, [EXIS 6057 (Ocl. 14, 1997); Tl «.
Burns Int'l Sec. Servs, (05 F.3d 1465, 149072 {D.C Cir. 1997 fadfimung, disirict crurt
order compelling arbilration of dlscharged sacurlly guard's claims against tormer cinmlnyer
alleging racial discriminarion and harassmen in violation of Title V1L amd mmentional mflic-
tien of ematinnal distress in visdation of srate aw), Ropas v. TR Cormnunicaians, [ne, 87
F3d 745 T4Y-28 {51k Cir. 199 {affirming dismissal by distrien eeunl of dise jickey’s action
against Tormgr employer alleging seswal harasement in vedation of Titke VT M e v
Rollins Hudig Hall Co., 72 F.3d 50, 53 0.3 (Mh Ciz 1935) {reversing dowial by disinct eonn
of emplover's motion 10 compel Arkilrglian of frmer employes’s ADCA and stare law
fraodulent inducement etaims ), Asplundh Tree Eaperl Co v Bates, 71 F.0) 592 5000412
(6th Cir, 1995) (affmming districl count nrder contpelhng arbiveation of gontract ohnime
brought by chiel excentive nfficer against company which purchased his cmployer)
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arbitrate fulure disputes, whether Lhey arise as a matter of conlract ot
under employment discrimination statules or uther employment faws.
Policy considerations are considered at the outset because they are
likely o iofivence heavily now the legal issues raised by Giteer ulli-
malely will be resolved,

I
THE CONTROVERSY
nvER PREDISPUTE ARMITRATION AGREEMENTS

Posidispute agreemenis o arbitrale existing dispuies, most would
agree, do nol radse especially difficull questions. At least since the
Supreme Court’s Alexander v, Gardner-Denver Co ® decision, the law
on postdispule waivers has been relatively clear. Once disputes have
arisen, phonfls may enter into “knowing and voluntary™ waiver
agreements in which they trade potential elaims under federal Jaws
like the ADEAT Tirle VIl of the Ciwil Rights Act of 1984 and the
Americans with Disabilities Act of. 19H* {ADA) lor mounetary or
olhet consideration, If clawms can be Iraded lor money. it shoold naot
be beyond the realm of contract {or the panlies o negotiale 3 Fair
postdispute adjudicative process.'!

fA[% LIS 3 {1974}

T The Gider Workers Benelil Proteetion Act, Pub. L Mo, 100-433, § X1, 104 Saat 978,
BE3-EA (199%)) {codificd ot amended af 29 LS O § GZ60ICNY (195941), sels cerigin minimm
slandards Inr pestdispwie quhsiantive waivers of ADEA daims.

T 42 UEC 44 2000 ko 200017 {19M),

* Tifle 1 of the Americans wilh Disabilities Act (ADA), conlaining \he employmen|
privvisions, 35 codifed a1 43 US.C 8 12110147 {1994}

"W Thig is Ihe premise of the voluntary posidispute arhiteaian cxperments of the
ECUCC and siane spencies. See EEOC Policy Stalement on Allemalive Dispuls Resoly-
fion, 3 EECC Coymplianee Marual (BHAY N-H055 {fuly 17, 1995) (&nabiishing EEOC
comemiime it Adternadive Dispute Resolution (ATIR) and seiting guidelings Tor use);
Ageney s Commuied 10 ADR Bul Questions Remain, Miller Says, Daily Lab. Pep.
(BMAY, Jan 4, 1935, available in LEXIS, BNA Lihrary, DLABRT File {describing ADR
pikil program it which four EEOC districts offered mediation in selective discharge cases
resulfing b0 52% sertlemern rate). For cxperience under the voluncary arbiwatian alterns-
nive autharized by Mew York's Human Righis Law, MY, Ewee. Law & 297, subdl. 4, par. A,
subpar i (MeKinney 1993), see Peter A Prosper & locl M. Douglas, The Ackilration of
Human Rights Complaines: The New York Esperienice, Atd. J.. Dec. |92, at 26 (deserih
ing Mew York's program); Peter Blzckman, Claimanis Wanied: Project Ties [0 Convince
Employees to Arhiecane, N, LI, May 26, 1994, at 5 (rcporting Thal programeis waniing:
for daimants becawse of minimal promagon and becawse in arbiration plamtifis pay soun-
sel, wheress when case it before adminisirative law judge, plaintiffs have joeess (o free
Eovemiment counasl). For a discussion of Lhe virtues of postdisputle mediation, see Mwigh |
Codan, Eenployment Disputes in Mediaring Legal Disputes:  Eifective Siwrategies for Law-
yers and Medistonrs ¢ 199%); Matlhew W. Daos, Mediating Disabillty Employment Discrimi-
nation Claims. Disp. Regol, ), Jan. 1997, a1 16, 17-19. For a model of postdispure
proced ures the author had a band in drafting, see Center for Public Resources, Tnc., Model
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Predispute agreements to arbitrate ¢laims arising under individ-
val employment conlracis alse would seem relalively noncontrover-
sial. If we put aside lor Ihe moment questions concetning the
enforceability of such agreements under the FAA, siate law would or-
dinarily be avaiiable to compel the parties te a contracl to honor the
dispule mechanism set out in the very instrumenl that creares the un-
derlying substantive claim. There may be, however, cases at the mar-
gin where—because of problems of iflusory promise or contracis of
adhesion—peneratly applicable principles of state contract law pre-
clude enforcement.!! Also, the public policies of some stales, as ex-
pressed in their arbitration stalutes, may allow either party lo an
employment conlract to disregard executory arbitralion promises1?

Nowever, a controversy is raging over the validity of predisprire
apreemenls [o arbitrate sraeutory employment claims. [t is here thar
distingwished plaintifls® lawyers like Mew York's Judith Viadeck

ADR Procedurcs: Employmen] Termingsiion Dhspute Resclulion Apecemen) and Mo
dure [19HY

' Compaare Gihson v. Meighborhood Healih Clinies, 121 F2d 1124 (Tih Cir. 19%497)
(habding that arbitcation clause was not enforceable because of lack of consuleration in
farm of any reciprocal employer promisc), and Heurichise v, Reliable Bus. Congpuiees,
Inc, SS0PMW. 2 243, 247 18R (Mich. 100h) {hedding chil thera o no enliveealste ahligation
under Michigan law to submit sex diserimination claim 1 arhilration where manageoimenl
reserved right 10 chingd tmphoyee handbook comeining arbitration clause and hamdho
stzied thai it sbould nod be consizped as binding contracy; three jusices alsi frogad violp-
tinn of sate poblic policy). cart deread, 117 5 CL 1311 (1097), with Lang v. Butlinglon N
RA. B35 F. Supp. 114 1106 {D. Minn. 1992) thalding that mandalary arbilration policy
Adeled 1o emplaves handboosk 26 yeart alter plainill was hirgd conslioned affer accepred
by plainlill through his contineed employment and barred posl-iermimalinn lawsuid, and
finding no evidemoe thal pravision eesuited from fraud or wes “inhereelby unfair*1, and
Fregard v Jet Aviabon Bus. Jets, T84 F. Supp. $0, 957 (DML 1991} (findiang that gaicy
ance and arbinration procedures spelled out in employae handbook proxiding for apgseal 40
supervisor and then to company™a baard of adjustrmgnl, with provision for sehection of im-
pactial referee if board was deadlocked, must he exhausied before fired l.'rnplug-'l:r CHIT ST
fof breach of contracl, and staiing that “Ihere is nolhing Tutile o dlusry ghauy 1 pri.
oess") See geneeally Samuoel Eatrescher, Arbitrativn of Emplayment Dispuics Witheu
Unions, 88 Chi-EKent 1. Rev. T332 {1990);, Alired 43 Feliv, Legel Consequences of Nonun-
ion Dispuie-Resolution Systems, 13 Employee Rel 1. 83 {1937). ]

12 Snme stile arbitration stalunes exclide srbitralion agreememts contained in cmploy.
ment contracls or made a condition af employment See, e g, Anr Rov S Ane §17
1517 [Wesl 1994); lowa Code Ann & BTLACKL) (West 1967); Kan Star Aan § %
d0bie 2. (Supp. 1996) Ky, Fev. Stal. Ann. § 417080 (Michie 1992 5.0 Onde Ann § I5-
48-10 [Law. To-op. 1906 & Supp, 1997), Thtse slale lew eaclwsons hecome material 1othe
issut of arbitrakilily of emptoyment claims andy if the FAMA is b2 ld al toapply g arbsiira.
[icmn agresmienls contained in masl empleymen contracrs. For cxampds, 35 ehe Supron
Court of Hawaii recently ruled in Brown . KFC Ml Management {2, %21 F 2l bk
{Haw. 1904], reconsiderarion denied, 922 P.2d 973 (H{aw. 19%), even wdirre the <iace arhi-
tration stafuie requires that 1he arbitration clagse bz inoa written cimploymem conirid,
“the FAA merely requires thae the arbitration prowision, hut mol necessanly e cinmrart
out of which the controverey arises, be in writing.” Td at 159 Hence, whore the A4
applies..the limitations of staie arbitralion law have no praclical eMect
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charge that the law is sanclioning a new form of “yellow dog” con-
tracl.'Y Or, as San Francisco's Clifl Palelsky puts it, “an inlellectual
and legal scandal . . . is occutring in hroad daylight,”"1* Notably, oppo-
sitiem from thie plainiifi's bar, civil righis groups, and advocacy groups
led the Dunlop Commission on the Fulure of Worker-Management
Relations {Dunlop Commission) (o scultle, at the éleventh hour, a
recommendation that predispute apreements meeling certain qualily
standards should be enforced under existing law. 'S With mixed sue-
cess, plaintifls™ lawyer groops have been pressuring arganizations like
LAMS Endispute and the American Arbilralion Association
{AAA) 10 decline the processing of predispule apreemenis.|®

1% See Judith P. ¥ladeek, ' Yeliow Diog Confrecis’ Revisited, B Y. L _ July 14, 1995, 31
7. Professor Stone adopls similar theloeke in Katherine Yan Wezel Btone, Mandelory Arbi-
rrztion of Individeel Empleyment Righis: The Yellow Dog Contrad of the 19905, T3

Denv. L L Kew 11T (1906

I% foyce BoCutber, Arbitration  Suits Challenge Mamdalory Arlsiieatmn s Depriving
Emplevees of Their Righis, Craily 1ah. Rep. (BHA), Mar. 3. 1095, awailable in [EXIS,
BMA Library, DLABET File (qunting CHIT Pelefsky of MoGuinn, Hillsman & Palelsky].
Mr. Palefsky represenrs plaintiffs in the pending challenges in Dufficld v. Roherison
Seephens & Cor, o D95.0008 (H.D. Cal. filed Jan. 11 1995) {order compebling arbilra-
fion], appeal dockcled, Mo @0 13898 (Hh Cir. Ape. 200 199 Burion v, AF M. Servs, Mo
BE5R52 {Cal. Super O hled Dec A 1994). appeal deckelsd. Moo AD7302 ol €1 App
Apr, 15 19964 :

15 For the author's testimony defare the Dunlop Commission, we Staement by Profes.
sot Samel Estreicher o0 the Commission an the Fulore of Worker-3Managemeni Reladinns
Fancl on Frivate Dispute Fesolution Alternalives, reprinted in Craily 1ah Rep (BWA).
Sep. 30, 1994 available in LEXIS, BNA Library, DLABRT File. His views on 1he Dunlop
Comtrnission’s repoft ane %1 aul in Samee] Estreicher, The Dumlep Repart and 1he Fulure
of Labor Law Reform, |2 Lak. Law, ILT (1996], sarher versions of which were published.
all under ehe same (i, in Conemporary Issues in Labor and Employment law Pro-
ceedingg of Mew York Upiversity 481h Annual Mativmal Conference on Lahor 291311
{Brone Swein ed, 199 ), Regulaign. Mar, 1995, a1 28; and Daily Lak. Rep. [BNAY, Junc &,
1595, availatile in LEXN14, BNA Library, DLABRT File.

I& Several plaimifls” bar &nd wnion Tepresentalives participated in Do Procegs Proo-
ol for Mediation and Arbilratikn of S1a1mory Arbitration Dispules, in %4 Lah. Rzl Rep
(BMAY Mo 142, a0 534400 (May 9. F005) [hereinafrer Dus Process Prolocol]. However,
this group could hot réach consensus on whether predispure agregmens o arbitrale statu-
ity employment claws could be required as a condition of employment. Sge id. 0 July
1997, the CECH restated i1s Loakg -stending opposition to ~agreements that mandale hind-
Mg arkilration of diserimination claims as a condition of eotployment.” EEOQES Policy
Statement an Mendatary Arbitration, reprinied in Caily Lab. Rep {ANA) Mo, 113, a1 E-d
i_JU].]I' 11, 19971 Twe months earlier, the Hational Academy of Arhilrators had adopled a
sitelal position. See Manonal Academy of Arbilrators Statement and Goidelings
Adapted May 21, 1997, Daily Lab. Rep (BMAJ Mo, B3, at B 1 {May 29, 1997)

_ Elfcetive June 1, 1996, the American Arbitraiion Associafion {AA4] issurd new na-
thofial Thles for Whe resolufion of employment dimpules Ses Amzrican Arbittation Ags .
National Rules for the Besoluion of Employment Trsputes { 1999) thercinafter A AA 19596
Rules] The Association's policy ia to “administer dispule tesolmion programs which meet
_"'"-'f due process standards as oullined in these rules and the Due Frocers Proiacal. This
incledes pre-dispute, mandaiary atbitradon programs, a5 a comdition of epplaymen.” 14
it 3-4. The AAA tules were cecently amended ™10 address techaical issues.” See Amcti-
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Thr Case FOR FACILITATING
PREMSPUTE AGREEMENTS CONFORMING -
T0 LCEREAIN ADIUIHCATIVE QUALITY SAFEGIIARDS

I do not share the position of these critics. In my view, arbitra-
tion of employmetit disputes should be encouraped as an alierpative,
supplementary mechanism—in addition 1o adminisirative apencies
and courts—Tlor resolving claims arising under public laws as well as
contracis. 1 #5 an aliernative that offers the promise of a less expen-
sive, more expedilions, less draining and divisive process, and yet sull
effective remedy. Private acbitration will never, and should not, en-
tirely sepplant agency or court adjudication. Butif properly desiened.
private arbitration can complement public enlorcement and, al the
same lime, satisfy 1he public interest abjectives of the various statoies
poverning the employment relationship.

Admicedly, arbitration of public iaw disputes is not the same
thing as arbilration of coniracteal disputes, The public policies behind
the laws reguire that cerrain adjudicative quality standards be met,
But these standards can be provided without turning arbitral proceed-
ings mto full Nedged civil trials. The essential saleguards (drawing
tavgely from the Dunlop Commission's reporr'*} include:

* no resitiction on the righl to file charges with the approprisg:

adminisirative agencies;

* a reasonable place for the holding of the arbilration;'®

* acompetent arbitrator whe knows the faws in question;'”

+ afair and simple method for exchange of infoesation:

can Arhiration Ass'n, National Bales for the Resclution of Employne st Dispaies ¢n-
clnding Medianon and Arbitration Rules) 9 (1997} [hereinafier AfdA 189% Rules|. -
Similarly, 1.A M 3 /Cndispute, while expressing oanecrn “when 3 company reauires al| of
its employees do arhicrale all empluyme it disputes 25 an exclusive Temedy. ™ apparcacly wilt
prroacess disputes grising onder such program if 3 *pisiingm s¢1 of proceduses or standards
of procedurat faimeys” are med. These standards are set outain the organieation's policy on
employmenl arhileation, See J A MSERSigpUS Arhitralion Fdwy. i1 %4 1ah Rel. Rep

{BMNA], Mar. 26, 1996, at 534:52|

1 Bee UL Dep'rt of Commeree and Labor, Commission #n 1he Future nl Worker-
Management Relations, Repori and Recommendations 31 (Lec 1994),

* Alhaugh 1his item is non mentioned in the Dunlop reparn, empluyers shindd oo he
ahle by mrans aof an rbitration Clauss o compe| Shalmants o liligane n 3 disianl, incomee.
riend Joqum in circumstances where ap gaprass fhoice af farum elause Mivig Ihe san
effect would be unenforceable. See Pagl D Carringlon & Faol H. Haagen, Comitract asl
Jurisdictiods. 199 Sup. O Rev. 331, IRY-RE {cniticizing Supreme Cowrt's failure b qifilress-
forum |ocalion issue, which was not bricfed, in Doclar's Assagianes, hic, v, Casarnfn, 1A,
5 Cr 1652 {19963),

1% Rule ti{aliy of the AAA 1997 Rules requires 1hal - |3|rh|1*a!::rs wr-.mg, wnder €l
rules shall he expetenced mn the figld of gmplu}m:nt law ™ A&A [T Rules, note 14 ar,
15,
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» g fair method of cost sharing w0 ensure affordable access to the
system Tor all employees; 2

= the right to independent representaiien of Roughl by the
employes;

= g range of remedies equal 10 those availalle theough ligation;

& g writien award explaining the arbitrator's rationale for the re-
sult:?! and

& |imited judicial veview sufficient 1o ensure that the resull is con-
sistent with appliceble law.22

® Foy example, Arown & Rool,. s nuimenatce, constiuction, and temporaty stalfing
company, pays (he casly of the arbiteation, excepn for (e ¢xpemet of witnesses produced
by the employee and 3 §50 fee paid by (he emplayee (of former satplayeed il 1he procesd-
ing is luetiated bty the employee or 1the resull of a demand seeved o {he company by the
employes. See Brown & Rodl, Inc, Dhspote Resalution Flan and Rulbes 17 (1994] [an fil=
with the Aew Yark Universing faw Rewew). This company also esieblished a benefin plan
to teimburse #% of anoroey™s fees incurred up A0 an anaual cap of $2500 per yeat, with
$25 deductinle paid by the empluyee, Sa¢ Brown & Boal, Inc., Employmend Legal Can-
sultelion Plan 4-5 (%) (on file with the New ¥ork University Law Revienw). In Cole v,
Dums (0 See. Servs., 105 E.3d 1465, 1485 (D C. Cir 19%), Chigf Judge Edwards held Tor
the court that, where the predispute agreement is silent of ambiguous on his guestion and
actiirafion “gocurs only an rhe option of the employer.” the courl wodakd iterprer the
agreement 4o require the empoyer (o assurne 1he achitrator's fees and expenses. The comit
stated:

Cole coule med be required to arhitrate his public law claims 4% 3 condiion of

employment [ (he arbitration agreement requiteed him 10 pay all of parl of 1he

arbiraior's fees and awpenses. b hight of this holding, we find thal the abitra-

lian agreement in (his case is valid and enforceable. We do 50 because we

imerpeet the agreement a5 tequiring Burns Securiy 1o pay all of Lthe arkitra-

tor's foes Tacessary Tor & full end fair resolution of Cole's statmary claime.
id,

# Rule 32 of the AnA 197 Rulst depars from the Assacialion™s cUsOmaTy ne-opin-
inn appreach |n commercial arbitrations and requires that “jt]he evard shadl be in wriling
and shall ke signed by a majority of the arbitrators end shall provide the wrilten reasons
Tor the qward uniess (he parliss ggres oiheroise.” AAA 1997 Rules, supra aoie 16, a1 24,
The Assopiation's Cuide for Employmeanr Arinsraers {efleclive for cabes filed an or abjer
June 1, 19907] Turther slales, “The award must inclede 3 sratesment cegarding the disposilion
of any slatutory clalms.” Amendan Atbitration Ass'n, Guide for Emplopmen) Ackirators
16 {1997},

B The Sppreme Courts Silmer decision sates: *[A]lthough judicial scrutiny of arhi-
tration awards negestarily it limited, such review s sufficient 1 &nsore thal arbiralors
comply with the requiremaents of the staome” at issue.” Gilmer v. ImerstaeIohnsan Lane
Corp , 500 LS. N 32 nd [1991) {quoting Shearsen/ American Express Tne v Meddahon,
482 LIS 320, 132 (1987)).

The approgciate stendard dor téview of arbitration of public law digputes remains an
impertant unresnlved lssue. Some lower toucts have recognized & “manifest deseegard”
standerd, & judicially created eddilion 1o (e stamtory grounds for wacaring an award se1
Torth Imthe FAA. See.eg Siegel v. THan Indus. Corp., 779 F2d B9, 89293 {20 Cir. 1446
(applying manifest disregard sundard in arbitration to dererming value of siock held by
sharcholder). The “manifest disregard™ standard requires 3 showing (hat “the erhitralar
‘undersiood and correctly stated the law bt proceeded 1o igoere it' " [d. a1 893 {queling
Bell Asrotpact Co. v. Local 516, 356 F. Supp. 354, 356 (W.DN.Y 1977), rev'd on other
Eroumdts, 500 F.2d 921 ¢34 It 1974)). The Sscond Circuit has Ien open the gquestion of
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Mat all companies will be willing Lo subject their supervisory deci-
sions lo a neulral oulside arbitralor under these conditions, even if hy
doing 50 Lhey could avoid the risks and expense of jury trials. The
limirations ol arbitration are reciprocal; many companies and employ-
£es may he reluctant o submit 1o Anal, binding delerminations with
only limiled opportunily. for correction by the courls.

But where companies are willing 1o ¢stablish programs con-
forming lo these guality saleguards, the question is whelher the Law
should facililate or obstruct their establishment. Consider the contro-
versy over workers' compensation laws satlier in this century. 2 From
an ex post perspective—alier an accident has pecurred —waorkers with
serinus injuries able (0 comenand the attention of competent trial Taw-
yers have a beiter chance ar substantial recoveries before a jury rather
than under an administrative system. el from an ex ante perspec-
tive—before an accident has eccwrred—1he worliers’ compensalion
systern offers systematic advantapes over Lort suits, whether the objec-
tive it delivering compensalion of promoling workplace safety, for
both workers and their employers. Of course, the tradeoff in the con-

whrihat 1he “manifes) disregard™ standard is appropriane for arbitration of cerin federal
statuory clalms. See DiRussa v, Dean Willer Raynobds Ing, Mo, S6-9%A_ 1997 [15 App.
LEXIS 205005, at *6-=10 {2d Cir. Aug. 5, 19%7) (noting thel “mamnifcse dissegard” doctring is
“severely limited™}; ef. Chisalm v Kidder Peabody Asset Managemeni, Tic, 8656 1 Supspe.
38, 127 (ST MY 1997} (applying, though questioning sollability ol " mamilest disre-
gard” standard for such elaims).

Framed Tor conifactual dispules, the “manifest disregard™ standat may be toodeier-
£nfial fo arhitation of public law clajms. DBy analogy 10 the Maliomal ahor Brbitiong
Buard's policy of deterring 1o Tabor arhitracion awards thae resolve scnnmory isucs, a pref.
crable approach woult fe 10 require that arhitrators give reasans for Aheir dispnsition of
slalulory tlaims and to confirm awards anly if they are not “cleariy repugnant to the pur-
poees and policies of Lthe Act." Spielberg Mg Co, 113 HLRB. (085 LOSZ [1953) (in
1984, the Board sofiened its own test.  “Unlass the award i3 ‘palnably wrong ic . Unless
the arbitrator’s decision is non suscepible of an inigrpretation consistom with the Acl, we
will defer.” Olin Crap., 268 ML R.B. 573, 574 {1934} (footnote omiied)] The D02 Cir-
cuair™s Cofe decislon siated (in dicterg: “[Arbitration of statutory chaines o] valid rnly i
judigial review under the ‘manifest disregard of 1the 12w standard is suffcicntly siganome n
ensire that arbitralods have properly interpreled and applicd slafuliry law™= Crdel [0S
F.3d ar 1467,

¥ For a survey of employer practices, see L[5, General Accounling Cice, Fub Mo,
GAOMEHS-05-150, Employment Dizerimination:  Most Private-Socior Empliyees Ll
Altermiiive Dispuie Resolunion {Repon 1o Congressional Requesters] fuly S, 1953, The
1945 survey found that 107% of firms used arhitranon a3 3 dispute resalimion mechansn for
their nonunion emptoyees, and in one-fourt o one-hall of thase finns, arhiltEnon was
mandalory. Seedd sl 7. ™o 1997 yhe A updaled ifn survey, finding dhat, ol Tirws re.
porling the vsr of ADR for employment disputes, 19% wsed arkitratinn, Sce 8 5 Cweneral
Accounting Qffice, Pob, Mo GAQGGIGT- 157, Atternadive Dispurte Besalulion .
players' Experiences with ADR in 1he Workplace 2 {Aug 1997} '

™ See penerally Lawrence b Fricdman, & Flistoery of Amercae Daw, SKTHE (103,
Richard 4. Egsicin, The Hislorical Origins and Ecannmic Struciure ol Warkios £ armpuen
satbon Law. 16 Ga. L. Rey. 775 {1941
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text of arbitration of employmenl disputes s differenl hecause arbitra.
tion will not proceed on & no-fault basis. Mevertheless, employment
arhitration also offers sysiematic advantages over lawsuity for both
workers and their employers. The policy question is this: are workers
{and firms} generally bener off—is the overall sysiem of rights and
remedies for emplovment disputes enhanced—if the law permits com-
panies Lo establish binding predispule employmeni dispule systems .
that satisfy adjudicative quality safeguards?

m
CHOECTIONS T0 FREDISPUTE ARBITRATION AGREEMERTS

Admiltedly, p:u.p]c disagree passionalely here, Some of 1he ob.
jections thal have been raised include the Tollowing.

A A New Form of “Yellow Dog™ Contract?

One source of criticism is supgested by Judy Viadeck’s reference
to “vellow dog” conlracts 2™ a phrase conjuring the image of powerless
workers forced 10 sell their indusirial hirthright in order 10 meet the
barc necessities of life. The imagery is vivid bul does not guite i the
facts. What was wrong with “yeMlow dog’ comirfacls in cur earlier la-
bor history was that they were used by employers as purely strategic
devices ro blunt unionization, ‘These agreements served no mierest of
etployers ather than that of thwarting the asseciational freedom of
their employees. Employers sought by these clauses 1o lay a predicate
for obiaining injunctions apainst labor vnions which, by Lhe mers act
of atlempting. even peacefully, lo organize their workforce, could be
found to have engaged in tonious inducement of bireach of contract,
Once public pobticy evolved in suppart of the right of workers 1o Inrm
independent organizalions—or, as of the enaciment of the MNorris-
faGGuardia Act of 1932.2¢ the right al least to be free of courl injunc-
tions in the peaceful pursuil of organizing objeclives—these clauses
were properly deemed to serve no legilimate interest of employers,

By contrast, predispute arbitralion, if properly designed, can offer
ex anle advantages for both parties to the contract. Moreover. such

3 The “yelbow dog™ lahe] has 3 long indusitial histary, H aben bas ealered podiseal e
William Satire reminds us of the 1oy aboul Totn Heflin, & senanor from Alabara {apd
uncle of Howell Heflint, wha tried 1a gdispaurage southern Demodrals from bolong the
parly wheno it nominated Al Smith, & Catholic, 2 wer, and {worst of all} 3 Mew Yorker.
Heflin ls reputed 10 have aaid, “['0 vole for & yellow dog if he ran on the Dentodgratic
ticker,” See William Safire, On Language: Blus Dog Demo, MUY . Times, Apr. 23 1995,
#6, at 24 In shon, il is ol the label bot the sebsiance [hat cownts.

26 Norris-LaGuardia Act, ch, %0, 72 S1at. 70 {1932) (codified as amended ac 29 LL5.C
& 0115 [1994) ).
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arbitration imvolves a change in the forum only—from the courts to a
jointly selected neutral decisionmaker. 11 do#s not involve the waiver
of substantive Tights.27 When & contract provides lor arbiteation of
statuloty claims, the arhitralor musl be empowered a apply stalutory
standards and, if a.violalion is found, to award statolory remedies -
A wariant of the “yellow dog” theme 8 that workers canool
meanirgfully enter into binding arhitration agreements boeause of an
inherent inequality. of batgaining pnwer. Professor Grodin arguea the
fullowing, for cxample:
Nefpre a dispute anses, i s impn-ssihle for a parly 10 assess precisely
what is being waived and the probable effeel ol the waivar—even if
i o her attenlion 1§ fneased on (he issue, In the employment con-
text this is especially a problem for the employer. while the em:-
ployer can fake into account statistical probabilities affecting all s
employees, the employee's ability 1o predict what may happen 1o
him or her individually is hbeyond the scope 'of such analysis, Morc-
ower, while a posi-ispute agreerhent 1o arbitrale is ltkely to be the
product of rue pegatiatiuns against the backdrop of threatened fiti-
gation, pre-dispule agreements Lo arbitrate are far more: likely 1o be
part of a package of provisions imposed by the employer on & Laka
it-or-lcave it basis, ™ :

[L is not clear why most job applicants or Emplﬂ}'tf:s cannot make
a raticnal decision whether Lthey prefer 1o presérve righis In sue in

¥T Ax the Supreme Courk stated in Giraer, © thy agrecing bo arfimane a staiulry clym,
a parly does ind o po the subdlantive rights affordéd by the staiele: il anly subais fe dheir
rescrlution in an arbitral, rather than 2 judicial forum," " Gilmer . Inlerstate!hshnsan Lane
Corp., 300 LS. X0, 26 ¢1990) (quiding Matsubdishi Motors Corp. v Saler Clargsler. -
Plymicaih, hae , 473 LS. 614, AZ8 [1945]).

2 Py see [MeCastane v. Smith Barney Inc., Mo, 95 Civ |ﬁl1 199 11LS Q2 ) EXIR
LI4dk, at *bB (S.DNY. Feh 5, 1948 {hadding that althouwgh arhilration procediee did aui
gllow erbitrator to award injunciive relief, allorney's fees, or punitee dlmapes. ©[1he
wiere (360 Thal thedse stalutory remedies mey he unevailahlé i the arbilenl Do oy diogs foe
i liscll estahlish chat Title Y11 clanms wwgy be resodved inoa coart 0f law"] 15 is unclear
whether this rufing is consistenl with Lthe Supreme Court’s sppradch in {lae Giilener Joeision,
See supra nole 237 and acoompaning 1ea1, Conceivally, the Trilure e wwand ailonme y's
fees of punitive dimages in an appropriste case stll woold he grounsds for vacaling 1he
award. Cf. DiRussa v. Drean Witter Reynolds, Inc.: Mo, 86 BES. 19T 0SS App 1 EXIS
20508, at = L0-~1d {2d Cie, Aug. 5, 1937 (declinng o sacate award s plaimeil™s [aver fit
did nal provide aitomey's Tees hecause plainofl had failed boomak e chear doarkanahes thn
altorney’s [ees weee mandabiory award for prevailing plainlills wmler AUFEAY Annicis
Bl of Califerrna Employment Law Cogsell a2 20-24, Duffleld ¥ Rolwreison Steplens &
Ty, Mo Q050009 {N.D. Cal filed Jan, 11, 1995), appeal dowkencd, Mo W0 156%9H ¢4 fir
Apr. 21, 1997) (arguing thal, in vigw of $4 of FAA, procedural adegquacy, al aclugrinne
should be resclved through judicial yeview rather than 2l moton toocompel arltirmnm
Slage).

% ll:m:]:lh R. Grodin. Arkitration of Employmemn Dllu:mnlrlalltm Clasrns:  Dewcirine
and Policy in the Wake of Citerer 14 Hofstea Lab, 12 L PFOU%0) Frolewsors Camingon
and Haagen adopt & srmlar wiew in Carrington & Hasgen, Suprg nne [Koar BT 88
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court in the event of an employment dispute rather than work for an
employer that requires arbitration of such disputes.™® Meither the fact
that the rights given up may not seem particularly valuable to the em-
ployee in view of The low probabitity attached to the eventuality of a
dispute * nor that some employers will insist on arbitradon as a pre-
condition, seems 3 compelling reason (o negate an agreemenl in the
joint interests of both parties. ™

In several areas our laws do stipulate minimum conditions: that
are oonwaivahie features of the employment bargain®* Employees
have rights 12 organize independent unions, to be paid statutorily de-
clared mimimum wages, (o be free of discriminalion on account of
tace, s¢¥, national origin, age, and disability, and so forth. Bul in
many olher arcas of vilal imporiance to employess—such as the basic
econemic terms of the relationrship, whether it be compensation, bene-
fits, or job security—the law allows 1he parties to negotiate a conlract
that meets their joinl objeclives.

The pertinent question is whelher, in the overall mix, the nature
of the forum for future disputes is a subject thal may be determined
by contract or whether this term belongs to the nonwaivable,
nonmodifiable category and, hence, is outside of the realm of contract,
The answer cannot be supplied simply by speaking in terms of 2
nonwaivable “right" to 2o to court, for Lhal in a sense begs the ques-
tion. Rights are created by siatule or decision and are the resuft of
policy judgments. A judgmeni has to be made on the merits whether
the benefits of allowing the parties to shape their own dispute resolu-

M Where all emplovers in a given Indugiry require predispule arbitralion agreemens as
# condijian of employment, the employes’s pracial abilicy to shep for employers thal will
nol requane arbitration is sukstanbially diminished. The Jruffield litigation, sec supra nae
14, raises Vhis issue in Lhe securilics indusiry contex1, where all registered ropresentatives
o1 Row.s22 infTe nole 34, must agréd o arbiltation of empleyment claims as 8 condition of
emplomment i al industey, 3o Plalaotl- Appellants Opening Briel ar 54-59, Dufficld v,
Robertgon Stephens & Co, Mo CO5-0109 {N.D. Cai. filed Ja 11, [995), appetal dockeLed,
Mo, 715698 (Mh Cir Apr. 23, 1997) (arguing that indusery. wide requirerient of predis-
pute Arhitrarion agreements forced upon plambill he *Hobeon's chodce ™ of farfeiting con-
siuhomal rights or forfeiting employment in secerities indusiry}.

A See Maver G Freed & Daniel D. Polshy, Iist Cause for Terminarion Rules aml Eeo-
nomic Efficiency, 38 Emory [, 1097, 1105-07 {1989) [discyssing “petcepiual disinontion”
argumen! for mandeting "just cause”™ Leominglioh rules).

T Again, al the miargin theee oy be sinationg where, under the jursdiction s general
law af coniracts, Ihe eonditions for & valid, enforceable agreemeni are not mer. The ques-
tion here i whather. as Prodessors Groding see Grodin, sppra mate 29, a0 20-26. and
Caminglon 8nd Haagen, se2 Carninglon & Hadgén, supra nowg 18, ar a0, supgest, we
show | areurne that all predigpune arhiteation agreemean s ansisied upon by emplogcrs a5 a
condition of emoymen are unenforceable contraees of adhetion.

1 Fgr y eritical view of such eegulatinns, see Christapher T. Wonnell. The Coniractual
Disctwpowerment of Emgployees, 46 Stan. L. Bev. BT {1953)
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tion mechanism outweigh the altendant costs to the: parties and o the
public pelicy objectives of the stafules in question.

A Provedural Adequacy: Fresh Apples Versus Spoited Cranges?

A second source of criticism points up the supposed deficiencies
of arbilration: that the process is supposed ko be informat, with scam
opporlunily for prehearing discovery and litile adherence to eviden-
tiary scruples. The sugpestion is that arbilration is a kind of second-
class justice system. -

Much of this criticism, oo, i3 I:werd rawn. To some extenl, apres
are heing compared not with oranges but with spoiled fruil. On the
ane hand, we are offered a picture of private litipalion under ideal
condilions (a world of substantial meneglary claims wacranting the at-
tention of able advocates like Vladeck and Palefsky, quick and cheap
access 1o the courls, and helty jury awards). Oa the olber hand. arbi-
Lration is depicted al its worst (claimants without lawyers conlronting
their former employers in skewed industry panels™ and proceedings
rife with bias}. This is goad rhetaric bul, analyticafly, a mistake. We
should he assessing \he relative merits of litigation and arhilralion
uncler the real-werld conditions thal mosr employees and employers
will face,

The assertion is often made, for exampie, that under arhilration
employers enjoy syslematic advantages as “repeat players” thal would
not be available in civil litigation. Although having some farce in the
context of industry paneis the point is copsiderably overstated if arki-
tration is conducted, as is likely, before arbitrators chosen by the pay-
ties on an ad hoc basis. An employer may be a repeal player in the
sense that it likely will be arbitrating disputes with mere than vne em
ployee (or former employee), but arbitrators chosen on prior ogca-
sions are unlikely 1o be deemed acceptable by claimant
representalives, Moreover, the real repeal players will be the lawyers
for both defense and plaintifl bars in the area—such a5 the members
of the National Employmen Lawyers Association, a plaintifl group—
who can be counted on to share information within their proup abowl
the track rocords of proposed arbitrators.

H It May 1997 the Nalional Associglion of Securites Dealers {HASTH farmed a spe-
cial panel o consider whether the NASD shoyld conlinue In reguire preeispuee aprec-
tenis (o arbitrate employment discrimination claims. Sec Falrick McGeehan, Bias Fancl
Is Formed by MASD, Wall 51 ), May 20, 1997, 2t C1. Three months laler, e HASID
proposcd elimipating from its L4 registreiian farm &ny requirement il registere] nopre.
sentafives mus? agree bo atditrate their siaiuiory employmenl discimenation clames, See
George Gunsel, Securities Group Yiskds on Subs, Chi. Trik., Swg 8. 1997 § 5 a1 1
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There arg, of course, some importanl issues of procedurel design
that have w3 be considercd. How extensive should the oppotiunity for
discovery be in order 1o provide a meaningful hearing without at the
same time replicating 1he cosls and-delay. of a coun action? Can we
provide 2 mechanism for publication of awards. so that representa-
tives of emplayers and emplovees can monitor. the performance and
impatiiality of arbitrators, while still preserving the bencfits Lo both
partics of low visibility, informal claims resglulion? Can the siandard
for judicial roview of awards be modified to ensure adherence to stal-
ulory reguiremenis without converting arbitraters inw administragive
law judges writing detailed opinions? These questions should be ad-
dressed: Lhey do not, however, present insurmeuniable barriers,

. Privare Law

Dpponents also assume & world dominated by private arbilration
ol statulory claims in which no public law, no gidance from prior
decisiens, is generated ™ Mandalory publication of awards is a close
guestion, for such a requirement would diminish an important benelit
of the arhifration allerpative. But the private law ohjection plainly
overshoots the matk. As with private postdispute seltlement agree-
ments, which alse preempl a publicly accessible decision on Lhe mer-
ils—and are clearly lawful at present—there would remain under any
realistic scenario plenty of claims for the civil courts. Indeed, pre-
cisely becanse arbilration reduces access costs Tor claimants in addi-
tion to other costs faced by employers, many firms will be reluctant to
promulgate arbitration pohicies. In any event, even if the unimagin-
able wete Lo occur, and all private claimanls were conlined 1a arhitra-
tiom, ™ surcly this would Iree up the resources of administrative
agencies lo pursue sysitemic litigation.

. Absence of Jury Trials

A fourth objection highlights the absence af jury trials, Jury trials
indeed play, and will continue Lo play, an imporiant rele in the overall
systetmn. But consider the following:

First, civil litigation resulling in substantial jury awards is a realis-
tic prospect for retatively few claimants. For the vast majorily, a pri-
vale lawyer cannot be secured and their claims will be addressed, if a1

¥ Bee, eg. Owen M. Figs, Againsi SeMlemenl, 93 ¥ale L1 1072, 108990 CBB4) forin-
cizing those advocaling cmphasis an sé1tkement rather than adjudicalion because setile-
ment [eils to fulfill sssential public law fuacion).

¥ Widespread nesort to privzle arbitralion of siatutgey employment claims, however,
would change the colcalus and soppon an srgwmdnt for mandatery publication of awards.
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all. by overworked, understalfcd administrative agencies. ‘These agen-
cies—aller considerable delay—typically offer little more than a per-
functory invesligation.

Second, while some individuals with substantial claims—often
while senior managers with age disctimination grievances® or, il they
work in Calilornia, Michigan, and a few other places, wronglul dismis-
sal allepations—may lose access to jury trials, the jury trial is a rela-
tively recenl inmovation in employment law I_'mtmduced as late as
191 [or Title Wil and ADA lawsvils),

We should not assume that jury trials are an esseniial featiire of
the employment law landscape. Major strides were made in the dis-
crimination ficld for over twenty-five years wilhout resorl ta juries.
Qur basic labor laws do net provide for jury trals.® Evropean conn-
tries with wmngful dismissal laws rely on specialized labor tribunals
(essentially tripartite arbitration hoards), with well-defined. scheduled
recoveries, there is no access Lo the ordinary civil courts, lel alone civil
juries, Tor such dispules

Tury trials have their downside. '[‘hey inject an element of uncer-
tainty because of the unprediclability of juties and the risk that, in
certain cases, jurers will dispense their own view of social justice
rather than make appropriate findings of facl in accordance with the
law. This specter of liabilily undermines society’s interest in enabling
frms to make sound personnel decisions and, as RAND Insiilute
studies!” supgest, may have negalive eflects on Lhe willingness of lirms
to hire additional workers, In short, we have a systent in which a few
individuals in protected classes win a lowtery of sorts, while others
quzue up in the adminisicative agencies and lace reduced employment
opportunities.

¥ Gee. e.g.. Michael Schuster & Christopher 5. Miller, An Empiricat A<sessmeni of the
Ape Discrimination in Employment Ao, 3 Ind, & Lah. Rel. Rev. &4, £ {1984 (indicaling
that majority of ¢omplaints under the ADEA are filed by mak profession:ld and manag-
ers, amd inferring from Indires! evidence thel mosi such plaim (B ars whitg)

MW Eee, e g. Mational Lahor Rzlations Act of 175, ch, 372, 4% Stai. 449 (cedificd as
amended al 29 US.C_ 84 151-16% [1924)); Railway Labar Act af 1926, ch. 17, 44 Sra. 577
(1926} {codified Bs araended an 45 LS C, 5 151188 {1904]).

¥ Ser Samuel Estreicher, Unjost Dismiszal Laws: Some Cautionzry Noies, 13 Am )
Comp. L. 310, 113, 115, 215 “QES} Idgy:nhmg wee of 5Pcc|a'||::|:d biargs and 1r1hunah in
adjudigate such madters in Hrilaln. Germany, snd France]. '

40 Gre fames M. Dertouras & Lynn A, Keroly, RANT Inst. Moo R 3920408 Laher-
Markel Responses ta Employer Lighility 4661 (1997) farguing that stace advpoon of
wronglul 1siminaion docinine reduces Aggregate employment); see akn James M.
Dertowros, Elsine Halland & Patricia Ebensr, RANDY Inst. Ko, R-3602-10T, 'r'm.- Lagat
and Ezanomic Consequences of Wraongful Termination 48 (10RR). 7
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E. “Volumary” Agreciments?

Some have suggesied that predispute arbitration agreements
should be enforceable only when Lruly “veluniary™; presumably, any
evidence of insistence by employers would taint the validity of such
apreements. ' There is cenainly a fustification for requiring a "know-
ing" waiver for ensuring tha arbilration clauses make it clear if their
intended scupe encompasses statulery employment claims 7 More-
over, arbilration clawses should be wnvalidated if they fail 10 satisly
general principles of contract Jaw, in the absence ol other circum-
slances indicating that the emplovee understond what he was waiving.
But 1o go further @nd insist that these clavses will be vpheld only il
they salisly some vague lesl for “voluntariness” is problematic.

What will be deemed 2 “voluniery™ apreement will be subject 10
the vagaries of afier-the-fact Tiigation. [ is unclcar, for inslance,
whether under rhis standard applicants could be required 1o agree to
an arbilration clause as a condition of employment. whether improve-
ments in benefils could be exchanged for agreements Lo submit fulure
dispules 1o arbitration, or whether voluntary agreements would ever
be found exeept for a narrow category of hiph level execulives, A
“voluntariness™ test injects an additipnal element of uncertainty--on
top of the doubts under exisling law over whether these apreements
are binding. This additional layer ol unccrlamly will have The elfect of
discouraging such agreements,

A voluntariness standard also detracts from the desired unilorm-
ity of interna! dispute reselulion programs if predispute agreements
will be upheld for some emplo¥ees but not clhers who are similarly

41 See. e g. Lewis Maliby, Paradise Lost—How the Gilmer Court Lost the Opporiunity
for Aletnanive Digpuie Besolution 1o Improve Ciwvil Rights, 12 N¥ L. 5ch } Hum, Ras L,
10 41954} {arguing that besi spproach is to altow only "kneowing and voluntary” waivers of
siatnary rightsy; Lawis L. Maltby, Amercan Civil Liberties Union, Siatemeni of the
American Civil Libertes Umion Submitled 1o 1he Cotmissicnt on the Folare of Worker-
Managemem Relations 4 {Apr, &, 1904) (on fle with the New Fork Dnivertiny Law Re-
wew) {insistng 1hat ADT pragrams are only accaplable of valy “volumiary™)

42 The Nipth Circyil, in Prodential Ins. Ce. of Am. v, Laj, 42 F.0d L2599 (b Cip, (90d],
held 1hat 2 waiver of the jodicial forum must he 3 knowing ane, and because 1he NASD
rulcs at the time did nat expressly tefer 1o arbitration of employmeni claims, heng was no
Lngwing waiver in that case. S id a1 1304-05  Con October 1, 1993, (he Secorities amd
Exchange Commnsion amended its MASD rules to provide —for the arbilranion of any
despute, claim oF eontroversy erising out of o7 in connection with the bosiness of any mem-
her of [MASD] ar arising cut of the ermployment or termination of employment of associ-
sted parsoniz) with any memhber.” Kuehner v. Dickingon & Co 84 F 3d 316, 320-21 (%K
Cir. 1996) (enforeing atbitraton under new rult); see Willlams v. Cigna Fin. A dvisars, Inc.,
51} F.3 656, 638 {Sth Cir. 1995 (quaring amended MASD rule). Sec supra note 34 o
diseossion of subsequent proposal by NASE Lo efiminate from i1s reglstralon fnoms any
requirerment that registered represeoiatives agree 1o acbilrate matetory employment dis-
eriminalion claims.
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situated in a particular workforce, A dispute cesolution system, like 2
pension plan, is whai economisis call a “colleclive” et “public” pood.
It is efficienily provided, if at all, en a collective basis. This is because
lhe cosls of such a program (an in-hause claims processing office,
ombudsmen, passible medialors, efc.), even when justified by the cel-
lective benefits to the affected employees, (ypically exceed the bene-
fils 1o individual employees. Piecemeal application of a dispute
resolution program could threalen lo uwntavel the program fer all
clher similarly situated employees,

We should face up to the policy question of whether, in the over-
all mix, predispute arbitration, if conducted under the right standards, -
is socially desirable, rather than inlroduce a voluntariness standard
that zeeks indirectly to achieve the same uutcume as a fat pmhlbltlnn
of such agreements.

v . -
Tk SUPREME CoURT'S Ordien DECISION

The Supreme Court, in 5 number of rulings over the last decade,
has interpreted the FAA ag a broad siatement of congressional policy
in favor of agreemenis to arbitrale both existing and future statotory
and contractual claims. The Courl’s recognition of 3 strong federal .
presumplion of arbilrability culminated in the 7.2 rulmg'r in 1991 in
Giimer v. IntersiateFohnson Lane Corp 43 :

Robert Gilmer was hired by Intersiate as a Manager of Financial
Services in 1981, As a condition of his employment, he was required
to repister as a securities. representative with several stock exchanpes,
including the New York Stock Exchange (NYSE). The NYSE re-
quired an agreement to arbiirate “any dispute, claim or conlroversy”
artsing between him and Interstate# The NYSE's Rule 347 expressly
required arbitration of any dispule “arising out of the employment or
termination of employment of such registered represeniative,”*" Dis-
charged six years later al age sixly-lwo, Gilmer filed an age discrimi-
nation charge with the EEQ)C and then brought suit under the ADEA
in the federal disirict court in Morth Carglina. Interstale then filed a
molion o compel arbitration under the FAA. The districl court de-
ried lhe motion** [t ciled the Supreme Court’s 1974 decidion in
Alexander v, Gardrer-Denver Co.,”" which held that union-repre-
sented employees who pursued arbitration under collective bargaining

43 500 L5 20 (1991).
It ar 23

LEN

4 S g At 24,

AT 418 1.5, 36 (1574),

80002 92-13
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agreemenis could not be preciuded from bringing suils on their
independsnt stawlory claims** The Court of Appeals reversed, find-
ing nothing in the ext. 1zgislative history, or purposes of the ADEA,
to prevent arbitration of age bias claims*® Wnting for himself and six
others, Justice While apread thal arbitration could be compelled.s

Y ) )
Legat CHALLENGES FORECLOSED BY {riotres-

Crifemer left certzin issues open, but others were clearly reselved.
[n all likelihood, registered representatives in the securitias industry—
who are now required by third parly registration organizations 1o
enter into predispute arbitration agreements over claims ansing oul of
their cmploy'mem—“rlll have 10 pursue iheir statulory Cmp]D}rmi:nl
{and other]) claims in arbitration™

4 Sge Climer, 30 ULS. 21 M {civing Gardrigr-Derver ). The courts of appeals are pres-
ently divided awer whether Gitbesr requarss & reconsderaiion ol Gardner-Deaver's hold.
ing, 3 lewst in a case wheee the collective bargaining agreement authorizes the srbilrator
expressly [0 comsider siatutory claims and the individual employes 1o pursue arbif cation
irrespective of the unions wishey Compare, c.g., Brisentine v, Stone & Webster Eng'g
Corp.. 197 F.34 319, 526-27 f1Wh Cir. 1997) {arbitralion ¢lauss does not bar ADA laesuit
where emplayse has not “agreed inldi\-idually to the ganirac] contalming the Bridiration
chauge™. whe agreement does not “authorze the arbilralor 1o resolve Sederal stalvlory
claims™, and the agreement does oot “give (he :mpluye: the right vo insist on arbilration i
the fnderal stanulory claim is mod resolved o his satisfacnion Inany grievance process™ ), and
Pryner v. Tracior Supply Co., 18 F3d 354383 {Mth Clr 1997) {lzbor arbitranion does ool
preclude Tawsyin of Title Y11 and ADA claims unless employse “consenis (o have them
arbilraned™), with Martin v, Rana Corp , 114 F.M 421 (3d Cir. 1997) { requiring athitratlon
of Title VAT claim wheré collective sgreement awmhorizes arbilrator to résolve shaigtory
daim and emploves can inERL o acbilration}, vecaled & reh’'g 20 bane granted, Mo, 96-
1746, 1997 WL 168629 (1 Cir July 1, 1997, and Austin v. Cwens. Brochway Glass
Contaimer, Tec, 78 F 34 A5, £70 [dth Cie), cerr. denied, 117 5. CL 432 {1996} {requiring
arhitratlan of Tide V11 and ADA laims where collective Agreoment requires that em-
ployer comply with “all [aws preventing discrimination™},

* For an aliemaiive 1o Garder Denver inthe union-represented sec10r, see Committee
on Labor and Employment Law of the Association of the Bar af (he City of Newr York,
Achilradon of Sunutary Discrimination Clalms Under Cobledtive Bargaining Agrecments:
Comments to the Secretary of Labor on the Report and Recommendations of the Com.
mission on the Future of Waorker-Managemenl Relations, 51 Record of N.Y.C.E,A. 154
(Mar. [996) (oifering interesting “eleclion of remedics™ proposal). .

# See Gilmer v Intermarsifohnson Lane Corp.. 895 F.2d 195, 197 (4th Cir. I'}Qﬂ}

W See Gibmer, 5300 U5 a1 21

HIf the NASD proposal to eliminate mandatory arbittation of discimination claims,
W Bupra mote M, iy gltimately approved by the SEC. cogiersd representelives who sre
required by their empleyery (o agree o predispuie arbliraton ctausea will be treated the
samE &s cmployees in other indusiries sublect to the FAA. Note should bso be raker of
the Duffield 1itigation, see supra nate 14, where ptainiff lrg;u:d that Gilmsr [avolved nrﬂy
# rejeeilen of facial challenge 1o securities indusiry arbitration in @ context where the reg
ord wa1 haze regarding procedural deficiencies of arbirrgtlon under NASD or NYSE aus-
pices. See Plainlifi-Appellant’s Opening Brief st 3239, Dulfield v. Roberbgn Stephens &
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There is also no parsuasive basis for treating Title VI, the ADA,
the Family and Medical Leave Act.’ or laws like the Employee Poly-
graph Protection Ace* differeniy than the ADEA™—parlicularly in
view of the Supreme Court’s Statement that Lhe party opposing arbi-

Cu., Mo, O8541109 (M.[. Cal. fled Jan. ¥, 19953, appeal docketed, Ko, 97-15608% (Mh Cir.
Apr 23, THTL

Mareover. in 2 récent paic of fulingt 2uthored by Judge Reinhard1, panek of the Minth
Citeuil appear 1o have exended the Lo requiremen of 3 "knowing waiver™ 1o require
Lhai “Lhe emplayee must explicitly agree do waive 1he specific eighl in quention.” Nebson v,
Cypens Bagdad Copper Corp., (19 Fd 756, Talka2 {9th Cir. 1997} {emplovee handboak
tequirgd that new emploves “read and understand” its contenia bid did not eaplicilly re-
uire that empleper sgrag 10eg enntents] -Remngsia v, Prudeniiel Ios, Co. of Am., 113 F X
T, 1106-08 (5 Cir. 1997} [regisicred representative did not make “Efowing waiver™
Petause she signed U-4 agreement prioe ta Oetaber [, 15993 arendment of MASEDY Code,
even Though ducoment bound plaintsfl o arbitrate all dispules isted in MASD Crebe a5
may he amended from timme o lime ). Other courls are 1ikely 1o find & "knowing waiver™
il the arhitration Agraement €apressly Tefers 10 employment disputes, whelther or nof 1he
specific starpne that is (he Basrk for a laer claim is eaplicily Hsted. Sec, ¢.g., Mugnann-
Bornsaein v. Crowell, 577 W E.2d 242 {Mags, App €1 1997} {(Ainding employee, by signing
arbitration agreement specifically referring to g ployment digputes, 10 havie agresd fo sub.
mhit gexual harassmenl and gender discrirmipalion claims to arblration),

RO29 LLE O b 2601-2653 (1994).

B39 5, 13 I000- 2009 (1904),

H For an artempl 10 disingoish clams vnder Tite W1 Trom claims under ADFEA Tor
arkilrahilily porposes, see Patrlek O, Qudridgs, Tile VE| Arbitcation, 16 Perkeloy 1 Lanp.
& Lab. L. 209 [1945).

- Hoctawry languags endorsing alternative dispule n:mlutmn in provisions of the Civil
Rights Act of 1991, Pud. L. Mo, T12-166. § 116, 105 S1a1 1971, 1081 {1%91) {codified a1 42
VLS B 12202 (19545, cannol [aizly be read vo chamge preesintiog Taw will respecl m
prédepuie arhitrativn. Because Congress did not amend Tile Y11 1o restrace arhiration—
indeed, section 118 45,90 anylhing, supparlive of arhitraiion “jw]here appropriate and io
Ihe extent auiherized by law™—sldements such a8 those contained M (he conference come-
Tsliee repnil on the pre- G 19960 version of the 1990 law &0 nal resodve [he arh
trakility issuc: . )

The Conferecs emphagize - . thal the use of alterndlive dispuiz’ resoluliom

Tnechanismt is intended fo supement nol suppland, the remedics provided by

Title ]I, Thus, fur example, the Conferees. believs thal any agreencnl o
tubmit dispuled issues oo arhirangn, whether jnothe coneeat of o colleetive
bargaining agr=smeni or in an cmploynent eoniracl, does o preclude the
affecied person from seeking reliel under 1he enforcemenr provisians of “Fitle
WII. Thic vicw is conslsient wirh e Sopreme Coure's imerpreeslion of Tale

Wil in Adexarrdier v. Gardrar- Denver .., The Conlerees do not inlend thir
rectioer to be wsed to preclude rights and remedies iy wituld echerwise fie
apailable.

Coenf. Rep. om 5. 2104, Civil Reghts At of 1990, reprinted i | 36 Cang Ree, BRSO aily
ed. Sepl. 26, 19%0) {submivicd by Rep Hawking} (emphasls added). In e delntes ower
Lhe 1590 faw, sonne legitlaioTs were suppnrenive of Suierer. See 137 Cong, Rec. TI9948 (il y
e, Mo 7, 1300} [semgrks of Rep. Hyde): 137 Cong. Rec 515478 (daily ed. Oy, 30, 1%H)
{remarks of Sen. Dole). Cihers were disapproving. See 137 Cong. Rec FIP30 (ukaily o
Mew. 7, 19%1) (remarks of Rep. Edwards); Stephen Breyer, O the Uses of Lepislalise
History in 1he TAterpretaiion of Stanes, 5 5. Cal L. Rev. 845, Bd5 96 {1992 {quming
ludge HaroM Leventhal's ohssrvation thal te gislative: histary of this type % akin 1n ok
ing ower a crowd and pleking oyt youwr inends”),
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tration bears the heavy burden of showing 1hat **Congress itself has
evinced an intention (o preclude a waiver of judicial remedies for the
statutory rights at issue."" And, not surprisingly, the courts of ap-
peals have so cruled

Adter Gilmer, if the FAA is held 10 apply, broad argumenis based
or the supposed inferiority of arbitration as a mechanism for adjudi-
caling slatulory claims or on the ipherent inequality of bargaining
power belwcen the parties—despite Justice White's characierization
of Gilmer as “an experienced businessman™—will be unavailing.
Nor is there any probability of success in pressing the view, in 1he
absence of clear staturory language precluding or limiting arbitration,
that poficies against prospective waivers of rights and remedies in the
lederal stalule in question overngde the F.h)\‘s presumption of arbi-

55 Gilmer v Interstgtefdohnson Lane Corp., 500 U5, 20, 76 (1991) (qudting M11suh|sh!
ktars Corp. v, Soler Chryster- Frhmouth, Inc., 473 U5, 614, 638 (19859
¥ See, Lg. Batiersom v. Tene! Healihcard, [nc. 113 F 3 832 (Ath Cir, 1997 {requiring
argitration of Titte VI and s1ate k3w discrimin ation claims; Anding suppore it section 1 L8
of 1he Civil Righis Aci of 1991} Greal W. Maorigage Carp. v Peacack, 110 F34 222 (d
Cir.) (requiring arbitration af claim brovght under Hew bersey 1aw Against Discrimina-
tiom}, cerl. denied, 1997 LS. CEXIS 6057 (Oor. 14, 1997); Pritzker v. Meerill Lynch, Picree,
Fenner & Smith Ine, 7 F3d 100 (3d Cir. 1%93} (requiring arbitration of claims under
Employee Betreawent Tnoorme Security Act);, Saari v Stith Barney, Harris Upbam & Co.
¥ifl F.20 R7T (Wb Cie. L992) (requiring arbitration of claim of relaliation fon refusal 10 take
lie devectar tesi allegedly in violation of Employee Polygraph Protection A<l); Alfnad v,
Dican Winter Reynolds, Inc., 939 F.2d 229 (Sth Cir. 1991) (requiring arbitration of claims
wnder Tite ¥H}: see alsa Mebolty v, Pradential- Bache Ses. né, R?1 F. Supp. 567
(E DMLY, 1994} (requiring arbittaiien of sales n:prl:s:nlalm: 5 Claim Lhat he weas demealed
for failire bo et production Guota an accound of tme oul Tor jury service allegedly m-
vialation of federal Jury Syseems Improvement Ac, 28 ULS.C08 1075 (1904},
¥ Gifmer, 500 U5 at 31 Although Justice While's' apiniod appears o-lzave open
some 1o, 1he comteat makes clear that challenges 1o arbitration agrecmenis cavered h:,'
the FAA are confined 10 (he narmow siraits of § 2 of (he sanme:
[TIhe FAA's purpose was to place arkircation agresments oo 1he same fuoting
as other contracts, Thus, arbilration :p'cementf. are enforceahble save upon
such grounds as exist ar law or in equity for the revocation al any contract. OF
pourse, courls should remain ationed 10 we |1-supparted claims’ (hat the agree-
memh to arhitrate resufted fram ihe Socl of Traud or ot he Ming Ecornamic
porwier hal would provide grounds for revocation of any comzacr. There is ni
Indication in this case, howewer, 1hai Gilmer, an experienced husinessman, was
coerced of dt frauded inle agrecing to the arbilritian clause in his registration
application, Az with the tlaimed pruccduml inadequacies discussed abowe, this
claitt of uncqual bargalning power is hest 1okt for resolution in specific cases.
Id. {interns| quites and cilations omitted). Sixtés can apply cuslomary conlract doctrines
uh 8z fraud apd gpeonackofability. However, as the Courl realflomed i Doctar's
Amsnes, Ine. v, Casarotie, 1185 CY, 1652, 1656-57 (1996}, the FAA preempts any state las
that largets arbilrason agreements far Jifferent regulatory ireatment than outher contrace,
Set infe note 93. For & Survey of state law contrecl defepses. sas Jonathan E.
Breckeoridge. Note, Bargaining Unfaleness and Agreemems o Arbitrate:  Judichal and
Lepislative Applicatien af Cemiract Defenses to Arhitration Agreements, 1991 Ann. Sury.
Am. L, 925, 97181
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trability. These arguments were expressly rejected in Gidmer™ The
Coaurl reatfirmed that a no-waiver policy in a stalute ordinarily refers
o substantive rights and not the righl to a judicial forum, and that
arbitration is sirongly presumed to be as competent as a civil court or
administralive apency in adjudicating statutory rights. Thus, the Fifth
Circuit has ruled that the safepuards Compress enacted for waivers of
“any” righiz under the ADEA in the Qlder Workers Benefit Prolec:
tion Act of 1990% (OWRFA} refer only to waivers of subslanlive
rights and do nol apply 10 predispwe waivers of a judicial forom. ™

VI
THE CrRimcoat Opren QUESTION;
T Seoer oF TRE §'1 EXCLUSIONARY TLAVSE

Gilmer did leave open one very important. issue for our pur-
poses—Lhe applicability of the exclusion in'§ 1 of the FAA. This pro-
visiun slalcs that “nothing herein conlained shall apply to confracts of
employment of .seamen, tailcoad-employees, or. any other class of
workers engaged in foreign or inlerstale commerce,™" Justice While
noted for the Coort thas the & 1-issue had not been raised below 52 [n
any event, he added; the arbitralion promise in this case was not con-
tained in &0 empleymenl agreement between Gilmer and his former
employst. Rather, “the arbilration clavse atissue is in Gilmer’s secur.
ities registration application, which is a conlracl with the securities ex-
changes, not with Interstate.™s?

Justice White's reasoning leaves room for improvement. 11 could
he. argued that the securities registration was tantamounl 10 an eém-
ploymenl agreement; since Gilner did-not otherwise have an employ-
ment agreemenrt, he had to sign the rcgistralion stalemenl as a
Londition-of employment, and 1he arbitration clause included disputes
- arising out of his emplayment with Interstale. Moreover, Inlerstate is
a member organization of the exchanges 1hat require excoutinn of the
registralion statement, {Also, Justice While's cilations o lower courl
decisions did not support his reading.of what constitules a “contract of
employment”™ for purposes of the § 1 exclusion.™} Pethaps this

NS LIS, Al 26

W29 UL.S.C.0 620011 {1994),

& See Williams v. Cigna Fin. Advisors, Inc., 6 F.3d 656 {Srh Cir 1'2!'2!"5}

t0 & ULSC § 1 (9] :

6 See Cefmer, 300 US AL 25 n 2,

A

o See il [ciling L[Hcksigin v, duPone, 443 F2d 78T {Is] Cir. 197135 Malison v
Prudential-Bache Sscuritics, Inc., 654 F. Sypp, 101 (W.0 W.C 19873, Lepg, Mason & £ v,
Marckall & Coe, Inc., 351 F. Supp 1367 {3 [.C 19723 Tanetti v. Shitley, 2149 Cal. Epie R1G
(Tt App. 1985], These decisions 2ok nowledged (hat employment contricts were inwolvel,
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proves nothing more than that the Supreme Court is infallible because
it is final, not the oiher way around. :

-A Arbr'rrar:'nn Requived by Thivd Party Ovganizations . -

If the Supreme Court ultimalely yesolves the issue it left open by
holding that predispute apreements to arbitrate statutory ‘employment
claims are enforceable only when those agresments are required by
third pariy registralion organizations, the reach of the Gifmer decision
efleetively will be limiled o registered representatives in the securilies
field #* The Court is not likely to accepl agreements among emiployers
1o establish third parly organizations whose only purpose is Lo secure
atbilration promises from employees of the participating employers.™
Such arrangements, in all likelihood, will be viewed as subterfuges.
Few, if any, industries are like the securities indusiry in mainlaining
self-regulatoty organizations with licensure and other functions that
aperate under the sanction of federat law and with the imprimatur m’

a federai regulatory agency.

B, Arbitration Pursuent to State Statutes

It has been urped thal, whatever the scope of the § ! exclusion,
stale arbitration slatutes—many: of which do not contain a similar ex-
clusionary clause®™—are available 1o enforce predispute arbitration

hutread the exdlisionary clayse as Timited to employee in ranspor tation industrics,. S
Esireicher, supwa gong 11, sl 753-54.
# Bl cf. supra nale 4
5 For example, Garry Ritzky ia 5 fish and human mmurces manager for Tarmer Broh-
ers Trecking Ine,, 4 company that parlicipates in & peer review adjudicalion program main-
Leincd by Emplnymem Cispete Resolulion, Ine. (EDR], an allemative dispute r:sululmn
Arm based in Atlanta. Ritzky vrines:
_ This company aperates a5 a third-party entiyy that comracis with em ployees
and employers scparately o provide binding arbiteation of Al employmen-
related dispuces, including personal injury, age. race, sex, digabiliiy and rel-
gion. The concepl i based on the third-parly armangement used by siockbro-
kers . . and all invettors who use their services.

:my bt ank_-,- Reduging Employment- Ratxted Litigation Risks, Risk Mpmt., Aup. 1994,
Al 4%, S0 (discossing benchits of employment dispute resalulion’ - The program comes com-
plete with & defense Tund shared by panticipating emplayers and involves training of m.
ployees whe become adjudicarors avallatie for ather companies. EDR provides a list of
thret trained nongxemipl eonpdoyees fiom other companies, three trained management em-
ployees from other enmpanies, and three refired judgestaitomeys. FOR, foonded by Lyan
Laughlin {formerly coumse] with the Jackson Lawis firm), i reporied to have a hall dozen
companies 25 clients Lh addilion io Tumer. See Wade Lambert, Emplovee Pacis 1o Arbi-
Irie Sought by Firms, Wall 50 )., Oci. 22, 1992, at HI; see abo Stephanie Overman, Why
Girapple with the Cluudgr Elephani?: Altermarive Dispure Resolotion, HR M:pzmu Mar.
1991, 2t 50

4T Ser supra noie 12
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clauses.™ The FAA by ilself would not preempl siale laws enforcing
arbilration agreements excluded from its reach™ These stare laws
thus could be invoked to compel compliance wilh promises (a arli-
trate claims arising under state common law and employment statules.
1t is anclear, however, whelhet they provide a basis for requiring arhi-
tration of claims under federal statutes that by their. lerms contem-
plate judicial remedies for violavians, Cifmier and its antecedenis
relied on a lederal presumption of atbitrabiliy based on the FAA,
requiring evidence thal “Congress ilself has evinced an intention 1o
preclude a2 waiver of judicial remedies for the statulory rights al is-
sue.''? Presumzahly, that presumption would be unavailahle if the ar-
bilralion agreement falls within the § 1 exclusion. The issue would
then turn on whelher—without regard to a federal presumption of
atbitrability—the particular federal law precledes binding predispule
arhitration agreemenis.

C. Alemative Readings of §

On the FAA's applicability, two different textual readings of 1he
§ | exclusion are available. ©)ne position argues that “cmployment
conlracts,” in erdinary parlance, means all empleyment contracis, and
that the phrase “workers engaged in foreign or interstate commerge™
should be taken 1o embrace all workers in industries that are subject
Loy the reach of the commerce power of Congress. On this view, as
Justice Stevens urged in his Gilmer dissenl, § 1 reflecls Congress's
central purpose in the FAA to enforce “commercial” coniracts ameang
merchanis, not agreements between employers and employees, 7

A% Ree, eg., Todd H. Thomas. Clsing Arbiiratiom o Avoid [itngation, 44 Take 1.0 3 11,
14 & n 58 (150
# As the Conrl nored in Velt inin. Seienees, Inc. v. Board of Tresires of Leland Stan-
ford Jumior Univ., 4289 U5 458 (MO9Y) the FAA “comiaina po £¥9E55 [ Sl v (e
siuy, M choes it reflen @ congressional intend o oceopy the entine ek of arhilration.” il
at 477. Vol held thay parnies 1 an arhiteation g gresment covedd by e EAA conll elecl
[ he govermned by a stale athilralion stadute because such choice 0f faw chasses gl i
conftit with the pro-arbitration policy of federal law. Sz id. al 479,
A Calmer v NeeerstiaedJohnson Lane Corp , 500 LIS 200 26 (1960 foiting Milsubahi
Motoes Corpe v, Snler Chrysler-Plymauth, Inc., 473 LL5. &14, £2A 11935} ).
" See id. a1 39 {Slewens, 1., dissenting). In his diseenn Justice Srevens alas gl A
potieon ol the hearings on the propessd hill:
The trouble aboul the malcer is thal @ grean Many of these coniracts thae are
entered inteo are really not |weluntary] things 31 all. Take an insorance policy,
tlhigre s a blank in it You can 1ake that of ¥ou can leave i, The agent Bas wn
prwer gt all to decide it. Either yew can make Yl conlract or yoo can noo
make any canntact [ is the same watll a gaod Mdre coniacts of eenplagerre. A
men says, “These are our terms. All right. imke ilar leave i " Wel ahere -
nathing for the man g do except 10 sign i and then he surceanlers lis rinli i
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The alternalive reading—embraced in virlually all of the post-
Cifmey decisions in the lower couris—maintains that Congress used
limiting language in § 1 1o exclude only contracts of employment for
“seamen, railroad emplovees, or any other class of workers engaged in
foreign or interstale commerce."™ On this accounl, the reference to
seamen aond railecad employees suppests thal Congress intended to
cxclude caly employment conltracls of classes of workers ditectly en-
gaped in interstate \ransportation rather than of all wotkers in indus-
tries “aflecting” commerce. Moreover, in view of Supreme Court
decisions from the period, Congress might have undersiood the term
“engaged in foreign or interstale commerce™ Lo connote only workers
“engaged in interstare 1ransportation, or in work so closely related 1o
it as Lo be practically a part of iL."™ Thus, the Sinth Circult stated in
Asplindh Tree Experr Coo v Bapes:™

We conclude that the exclusionary clause of 4 | of the Aflviita-

livn Acl should be narrowly construed 1o apply to employment con-

tracts of seamen, railroad workers, and any ather class of workers

actually engaged in the movemeni of goods in interstale commerce

in the same way thal seamen and railrozd workers are. We believe

this interpretalion comporls with the actual langeape of the statule

and the apparent intenl of the Congrass which enacted . The

meaning of the phrase “workers engaged in foreign or jnucrsiae

commerce” is illusirated by Lhe context in which i1 is wsed, particu-
latly the two speeific examples given, seamen and eailroad employ-

_ees, thuse being two classes of employees engaped in the movemant
of goods in commerce. ™

"The post-Gifrmer decisions also rely on precedents originating in
the 1950578 that considered Lhe FAA's applicability to disputes arising

have his case tried by the courr. and has 1o have il tried belore a tribunal
~ which he has oo confidence at all.

14, [emphasis added) tquoting Sates and Contracts to Sell in nterstate and Foreign Com.
merce, and Federel Commereial Arbivcation:  Hearings on 5. 4217 and §. 4214 Before a
E:l:c:rﬁm. of the Senate Comm. on the Judieiary, 5Th Cong. 9 (1923} {staterment of Sen.

alsh)). '

CTRUEC ] 19%).
) " Shanks v. Delaware, Lackawatna, & W KR Co, 2w U5, 356, 558 (1916} {constru-
g Federal Employers” Liability Act aof 1908).

™ 71 F.d 567 (6ih Cir. 1995).

M 4. @ 60001 - .

i Bee Signal Suat Cotp. v. Local 475, United Elec. Radio & Mach. Workers of Am ., 233
F.2d 293, 302 (2d Cir. 1956) {determining that ewployees of auamoive clectrice il
mert manufaciurers wete nob involved in Intersiare commerce and hence no within § 1
exchusion)t Tenney Eng'g, Inc. . Linited Elce. Padio & Mach. Workers of Am.. N7 F.2d
450, 452-33 (3d Cir. 1953} (holding That employees engaged in produciion of goeds for
tubsequent sale in interstale comerce wete ok £sempt under § 1

These rilings were vealiimed in later cases. See, & g Willer Hrewing Cn. v. Brewsgry
Workers Local Utiion Mo, 9730 F.24 115%, 1162 ("1qa Cir. 1984) (e wplaining that ¥ 1 exclu
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under collective hargaining agreements prior to the Supreme Court's
1957 decision in Texnife Workers Union of America v. Lincofn Mills of
Alafrarmma.? Fearful that the anti-arbilration premises of slate com-
men law would undermine labor arbitration, the courts in 1hese cases
strove mightily Lo preserve some role [or the FAA in enforeing arbi-
tration promises in collective agreements.”® They did so by reading
§ 1 cither as inapplicable to eollectivie bargaining agreerents alio.
gether or as limited to employees in parlicular: ransportalion indus-
trics. The Supreme Courl’s lour de lorce inp Linceln . Mills—
recognizing a federal common law of collective bargaining contracts -
under section 31 of the Labor Management Relativns Act™—essen-
Lally removed the need for such creative readings.

Despite its pedigree, the “transportation industry only” reading
of § 1 sulfers from-at least 1wo problems. 1t requires, as the Sixth
Circuit noted {by way of dicla) in Wilfix v. Dean Winer Reynniis,
Ic MV that the lerm “commerce™ in & | be read narrowly while con-
struing expansively the “transaction involving commerce™ langlage in

sion applicd oaty Wo workers in transporiation indusiries), Erving v Yorpinia Sguires Ras
kethall Club, 468 F 2o 6064, DAG (2 Cir. 19723 (holding exclusionary language of & 1 not
12 apply (o conivact of professional baskeiba i player); Dicksiein v. duPon, 443 F.2d T,
TBS (1at Cir 1971){esplaining that § | exemption applicd only to employess involved in,ar -
closely related oo, aciual movement of goady in indersiaie CHmmerce). .

77153 U5, 448 {1957} .

" The union in Lincodn Millz offered the FAA a5 an abtemarive hasis for coforcing the
employer's tattulory promise to arhilrale. See David E. Feller, End of the Trilogy: The
Declining Stale af Labor Arbitration, Arh, ), Sept. 1003, a6 18, 19 Jdiscossing wrien el
ance peemarily on sechion 301 of the Lebor Management Relations Ade of 1947, ch. {20, 6t
Srat. 136, 156-57 {oodified as amended a1 29 U5, & 155 (199411, "because rf 1he hrslilily
of the courts b arbilration under the FAA Ag a back-up [ihe union| alsn zrgoed Wal 1he
gxclusion im Seclion | of the FAA of sontracts of employment applicd rmly to nklividual
eonira<ts and was inapplicable to coflective hargaiming agroemenis " Tho nnion Ak re-
licd. in the sMernalive, on the * ranspoctadion -industry only™ reading of b 1:

[} ihe Caurt should ind thai the exemption of coniracls o employment -
tained in Seclion b af the Aci was jplended tor exemp! all lnhar arhilratien
brecause those who drailed it would not have recognlzed jhe Bistinctrnn
e fweed ealleetive dgreements and contracls of hire, then, an the same prinei-
rdes, 1he exemption shogld be read ag covering only what il was intended 1o
cover, ihat is. coniracts af s=amen, railrgad employees. Al other workers en-
gaged direetly in Torcign or interstate commerce, 1 2annsd simudiznceamsly b
trged Thad The 1925 exemprion should be read a5 i would have been read in
1923, but ihat 1he clacs of workers affecred by the carmption <shruld nia I-!.;-
limited 1o the elass of workers inlendad 10 be covergd by the 1925 [angunpe
The waskers in 1his case are mol chgaged in iRIETSEAE cCeanwmdice Ty ane-
enpaged in imdusiry affecting inlerstace commerce . .. . '
Petitioner's Briet at 58-59. fiseodn Mills fHa. 2110
™ORF USRS ([9%)y.
B0 Q4 F.2d 365 (Gih ©Cir. 1991,
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E 2. which defines the FAA's substantive rcach®  Indeed, the
Supreme Court in Allied-Bruce Terminic Cog, fnc. v. Dobson™ held
that the lanpuage of § 2 should be read broadly as coextensive wilh
the reach of the Commerce Clause—even though the pro-New Deal
Congress that passed the Act in. 1925 was working with a narrower
conceplion of the commerce power 81 .
Anolhee difficulty wirh the “transportation industry only” read-
ing is the absence of evidence thal such a limitation reflecis a discerni-
ble purpose of Congress, While it is hard to assume Congress wauld
have any purpose to exclude arbitralion agreements signed by highly-
placed execulives, il is no lest difficult to attribuie to Conpress some
putpose for excluding individual employment centracts of seamen,
railroad empioyees, and olhers directly engaped in inlerstale shiptnent
of goods while covering individual employment contraets of all others
who work for firms subject 1o its commerce power. In a 1953 ruling,
the Third Circuit attempled to justify such line drawing by neting thal
Congress had provided grievance machinery lor seamen and railroad
workers and presumably sought o exclude from the FAA wotkers “as
10 whom special procedure for 1he adjustment of disputes had previ-
ausly heep piovided, "™ S . -'

B See jd. ot 31011, Seciion I makes enfarceahle 2 wriflen Arbiation provisian in “a
comiract evidenging 3 iransacion itvol ving commeree” ¢ LS GO § 2 (1994),
RSN LS, 265 (1995,
M Sew il an 275 Thus, Professor Finkin argucs: )
In L92%, Congrexs had no power 1o l=gistate ragarding comtiacts of employment”
of accolmtanmia or secretaries dven il they worked for railroads ar sieamship
companies, ur of deliverymen If Lhay did not cross state lines. [ was irrebevant
whelher ar not 1he stalute dealt with employess “in™ interstate commerce, “en.
gaped in” intersiate commerce, or who were “involved in” inetsiale cam-
mezee, for however the stalube was phrased, these employees were wholly
oulside the power of Congress to regulase al the lime, and Comgress could non
have inlended 10 Inchude them. - 11 shoyld follow 1hat a8 the Cowrt expanded
the scape of ihe commeres power 1o reach all these employees, the scope of
1he exemptian expanded as well, leaving Lheir status just as Cofigress contem-
plated, i.e., as ool reached by the arbitmation ani.
Matthcw W. Finkin, Employmem Contracts Under 1he FAA— Reconsidered, 48 Lat. L),
329, XXX {Junc 1997, ) . ) )

A somewhal dilferent srgumene Eor excluding FAA coverage is siippested by Kushion
¥. Meijer, Inc.. Mo, 190684, 1997 W 47636, at *9 (Mich. App. Aug’ 19, 1997 [arguing
that mtaes's Moor detcctive's duties "did nol facililaic, affesr, or arise oul of inlersizie o
foeeign commeree”). The suggestion. cannol be squared, however, with the Supreme
Court's Dabran ruling. . :

™ Tenney Eng'g, Inc. v United Eke¢. Radio & Mach. Workers of Am., 207 E24 450,
452 (M Cir, 1953} As the court stated in Temaey. i
Seatnen constitule o class of workers 48 1o whom Congeess had long provided
machinery tor acbilration. In exempting them (he draftsmen excluded akso
railroad employees, another class of workers 28 10 whom special procedurs for
the adjustmenl of dispures had previcusly been provided. Both these lasses of
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Both readings of the § 1 exclusion are hampered by a murky leg-
islative history. What evidence there is supgests only thar the cxclu-
sivnary clavse was inserted in response to objections from-organized
labor—principally voiced by Andrew Furuseth, ihen-hcad of jhe Ses-
farers' Union—that the FAA would somehow operate as a "compul-
sory labor" measure, The original hill, introduced in: 1922, did not
conlain the exclosionary clause® In Lhe congressional hearings, rep-
resentatives of the American Bar Associztion {ABA}, which had been
actively invaived in the draftmg process, urged thal lahor's concern
was misplaced:

It was nat the intention of this bill 1o make an industriaf arbitration

- in any sense; and 5¢ 1 suggest that | . . if your honorable committes
showld feel that there is any danger of that, they should add 1o the
bill the following language, “but nothing herein contained shal! ap-
ply to seamen ar any glass of workers i interstate and [oreign com-
merce.” 1 is not intended thal this sheil be an act referring (o labor
dispures, at all. 1t is purely 2n act to give the merchants the riphl or
the privilepe of silting down and agretmg with cach mhr_r a5 to what
their damages are, il they want to do it*

wrrkers were engaged direcrly in infersiane or foreign commerts, i Phess Hhe
draflsmen af 1he Ach added "any olher clas of #orkers engafed i [orelgn or
iferstale cotmeres.” We think ihat the menl of e laller Janguage was,
under the rule of ¢jusdery penetis, o inchade only those ciher classes of wiirk-
ers who are tikewise engaged dirgcily in commeree, thet is, only (howe nther
classed of workers who are actuglly engaged in the movement of imieritale or
toreigh omnmerce Or inowork sn closely ez lated 1hereto as e i praciical effer
part of il The drafesmen had in mind the iwe groups of FAASOOFIAE0N York-
ers 85 L0 which special arbitration legislation already eeesled and they runded
out rthe exclusionary clause by excloding all ether simidar classes of workers,
Id. at 4531-53. The Sixth Uircail quoted this passage with spprovalin Asplundh Tree Fxperl
Lo v, Baeg, 70 B30 592, 598 (61h Cir. 1795)
Chiel Judgl: Edwards of the 1.7, Circuit and Chief Judge T'm.:n!r uf the ‘i-l:w: mh {"lr-
cuil 1ake @ Similar view in, respectjvely, Ol v, Bumns Int'l Sec. Sores., 15 F3d 1465, 147
{0.C Cir. 1999 (upholding panics' arbitralion sgremnent and suppering rmrmw_rq.-umng
of exclusionary clause hased in part on ressoning of Feaney ) and Prymer v Trachr Supply
Co., 105 F.3d X34, 358 (Mih Cir. 19973 (finding that fegislative histoey suprores narmw Tead
+ Ing af eachusionary clause].

B See Sales and Conetacts an Sell in Inieeseate and Forsign '-"tll'ﬂ:n:rcr: anil Tidreal
Commercigl Arbliralion:  Hearings gn 54213 and § 4214 Before 3 Subomm ol the
Semate Comm. on the Judiciary, 87h Cong. 9 {1923] {statement of WO TV Piatk, oo
of the Commilfee of Commerce, Trade, and Commercial Law nf dhe Anectican Har
Amsohanion). '

B ). [eraphasis added).
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Whern the hill was reintroduced in Deacember 1923, il contained the
exclusionary clanse " Apparently, organized labor was satisfied be-
cause it played no role in the subsequent hearings.,

Based on a review of the internal proceedings of the American
Federaiion of Labor and the Seafarer’s Union, the argoment has been
oifered that labor's objections were misstaled by the ABA representa-
tives®™ O this accounl, the wnions' principal concern was not Lthal
the FA A would mandate “industrial arbitration” of labor disputes but
rather that ship masters would be able to foist arkitration and compul-
sOrY service on scamen who were required by federal law te have indi-
vidual contvacts of hire. Accordingly, the § 1 exclusion should be read
as a response to broad-based concerns over the inherenl inequality of
individual workers’ bargaining power 5

There is, unfortunately, little, if any, evidence that Congress in
1925 shared this understanding when it enacted the FAA™ If the is-

AT See Arbilcation af Intcrstate Caommerclil Dispuies: Jaiot Hearings on 5. 1005 and
H.E. 646 Befors the Subcomnms. of the Comms, on the Judiciary, S8ih Cong. 2 {1924)
timcluding recitation of bifl rext (hat conramed cxclusionary clawse).

M See Matthew W. Ankin, “Workers' Contrscls™ Under the United 5iales Arbitration
Acl: An Essay in Historical Curification, 17 Berkeley 1. of Emp. & Lab. L. 282, 795-9%
(19963,

M Comgiter Judge Potner's reaciion 1o Professor Finkin's essay in Pryner v, Tractor
Supply Ca., UM F.3d 18 (Tth Cir ). ¢orl. denied, 1997 WL 275009 {Oci. 14, 1997}

Prafessur Finkin argues 1har the prevailing view, which limits 1he prelusion in
wetioh | 10 employment conteagts in itampartation, is wiong. His review of
the legistalive history - . . has persuaded hitn {hat Congress s imiention was [
cacfude afl employment conicacts. Yel, 85 he acknowledges, the mmpetos Tor
the exclusion came ¢nuirely from the seafarers union, conceenen thar arbicea-
tars witld be Iess favorably inclined toward seamen’s claims than judges were.
Judges ravored saeh claims, the union (hought, in part because of a iradition
that seamen wete “wards in admirally.” in part beeause of pecoliarises of mar-
etime 13w W31 would maks it 224y (0 tlip an athiteation claose inta 3 martime
smployment conract withoud the seaman’s naticing 11, amd in part because lhe
maritime emplaymenl selation was already heavily regulaced by federsl law. 1L
was soo0n noticed that the eailroad Mdwstiry’s labor relations were also heavily
eegulated—by o siatule [1he Railway Labor Actl that included provisions for
compulsgry atbilralion of many disputes. MoIar carriers were nol yel Compre-
hensively regulated, but it may hawe seemed (and was] only 3 maiter of lime
belore they would be: hence the enpansion of the exclugion from seamen 1
railraad o other ransportation workers. I teemns 1o s, a5 il did 10 the Third
Circuit [in the Terriey dechsion]. that this histary supporis miher than under-
ol :;;Em Heniting “engaged in foreign or imtergiate commerce”” 1o Ianapanation,

.2 .

W Professer Finkin acknawled gex )

Mo “papes 174il™ has Been IeN of ihe history of the ¢ xemption. A searchof the -
fikes of the Commerce Department, the Senale Judicisey Comminee, then See-
retary Hoereer, Senator Walsh {wha b a voluminous archive), ihe bglstarive
Rles of the AF of L, and Victor Olander {for the Hles af the |Internationat
Seamen’s Union[d yielded n seanty record besring upon 1he Act and ma record
whalsorwst Concerning the exempiion. :
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sue of interpretation turns on the specific intenl of Congress at the
lime, lhe mosl that can be said is thal Congress inlended In exclude
dispules invalving colleclive bargnining agreements from the reach of
lhe FAA MY - Yel the lanpuage Lhat Congress uzed in the exclusionary

clause cannol easily he made (o fit an exclusion limited o labor dis- -

putes, even if this were Congress's principal focus in 1925.
The Supreme Court will have (o choose betwesn 1wo alternatives, -

Cne interpretation of the exclusionary clause essentially reads ihe’
FAA out of the picture for all employment dispules oulside of the

security industry. The second offers a narrow reading of the clause’
that seeks to preserve a substantial role for the FAA in this area.

Although prediction is a hazardous n:nlerpnse—f:spccnally when

dealmg with the Supreme Court—a broad mterpretalmn of the exclu-
sion is imprabable. The Court wnuld have to reject the’ essentinl

thrusi not unl:.-' of Filmer but also ity prm-r rulmg in Pfrry ¥. T?mmm 2

Fnkin, suprz note &8, al 293 n&d ftmphams acded). For Senator Walsh's slatemgni, SCC _.

supra nale 71

91 See United Paperworkers Intc! Union, AFL-CIO v. Miseo, Inc., 484 LS. 29 40 nYy
(1987} fquoting B 1 exclusion and abserving that “ihe federal courts fhave dien lonked In
the [FAA| Tor guidance in labor arbitratipn cases”). The th.'nr implication s thnt § | cx-
dudes eolleclive bdrgaining agrecments.

Consider also the Fourth Clreun's assesement of Lhe lepisianve porpnss in LU mitcd
Elec. Radia & Mach. Warkers of Am, ». Mler Metal Proda., 215 F 20 221 (41h Cir. 1954):

_ It appears that the exclusion clavse of 1he Arbitratlon Act was intecdpeed info

the siabute In meet an oblecion of the Seafarers Inieenadional Union; anid cer-
tainly such objcction was divecred ar facluding rollaciive Bargaining g revHmmeg
raifrer ihan irdividue! eoniracts of employseni weder. e pravisions of the 11ae-
ute. The terms of the collcolive bargaining agreement becene 1orms ol 1he
individual contracts of hiring made subject to ils provigions akd dhe eanirave

sts &% 10 which arbitralion would be appropriane arise {0 almuost all instances,
nol with reapest o (he individual conrraces of hivlag, but with respect 1o the
terms engrafled on them by Lhe collegtive hargaining agreement, [0 iz with re-

spect 10 the Ialter thatl nhjectinn arises {0 the compuksory suhenisgien fe ahi:
iratlon which the Arbfiralion Aoy covisages, Mo one wandd Nuve sereeds |

GOJECION b SUBRIIRE fo artiiralion the saraes covered Oy the tdivadual cort
iracts of Airing divorced from the provisions grafted on thes B the codfee e

hargauring agheertents.
I1d. ar 234 (emphasis 3dded) {quoled with appruval n Krnpfrldtr v. '*‘srlap Temabe Crrp., HW
F. Supp. 952, 757 (D, Md. 1954,

Cm 1he viher hand, the Count in Milar Metal }"ran‘mc!l was “[ret] impresacd hy ehe
argument that the encepling clawse of 1he staimle should Be construed as mil appl}urug 15
employees engaged in the produetion of gowds for interstate conimeree as diseinguishol
from workers enpaged in transpodiation in inberstate canmeree, 25 held by the.magnrity in

Teaney ...

M Muler Meta! Products, 215 F2D at 224 Altempting, o gqaaclily 1hes Lasgoage

the district courl in Kropfelder v. Snap-nn Toals Corp, B3 T Supp UA2 ol M 1199,

suggesied, "[t]nat statement was ma.de in the comtear of artitranion agrcl 1nenls, rr3|11'1|1|1'¢l -

in colective bargaining Bgrecinen s 14, at 957 n 11,
9t AR2 (15 481 {I1987) (hokling thal FAA preempled anli-arhilrasion pruw-qcm al b |I
forme wage payment law so 31 1@ coampcd arbiratinm}.

L
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which likewise involved siatulory employment claims, Moreover,
although one can say that the Court simply would be interpreting the
scope of the § 1 exclusion—an issue nol square |y resolved in any prior
ruling—the underlying policy justification that would he alwributed 1o
Congress for soch a broad reading clashes with much of the reasonimg
that underpivds the Court's FAA jurisprudence. The Justices would
be, in a sense, dizowning their earlier pronouncements of arbitral
compelence—that arhitration is not a disfavored inslitution for resalv-
ing statutory claims and thal generalized comcerns over inequality of
bargaining power cannot be raised 10 prevent arbitration (unless the
federal stalule in guestion evinces a ctearly stated policy againsi arhbi-
tration or the coniract would be invalid under the state’s peneral law
of coniracts)* In addilion to the obstacles crealed by prior rulings,
the cascload angd “litigation explosion™ censiderations that implicitly
pmmpted the Court in the first place 10 find in the FAA a broadly
preemplive pro-arbitration sword atgile against a broad reading of the
exclusion which is compelled neither by text nor available legislative
history, B

Vil
Rore oF Puslic Povicy CoNSIDERATIONS

It'is important to remember, however, that, irrespective of 1he
scope of the exclusicnary clause, the federal agencies enforcing the
empluymf:nt statules have an important role (o play in the process of
ensuring thal arbifration of stalutoty claims broadly eanforms 10 the
public policies contaimed in those Jaws.

A Anr-Reralimion Provisions

[f we decide as a policy matter that predispute sgreements are
enforcezhle, even il insisled upon as a condition of employment. thal
determinarion should foreclose use of the anti-retaliation provisions
of 1he employmeni laws™ to attack. without more, such insistence on

# 1 Doctors Assotiales., Inc. v. Casarotio. 116 5. Ot 1652 { 1996}, the Supreme Caurl
cxamined a Montane siaie thal declared arhitration clauses unenforcsable onlesa 1hay
enfained o prominent nodice o Lhe first page of ke agreement stating that the contract
was sufyect e arbitraiion. The Court held (2-13 that the staiute was preemyied hy § 2 af
the FAA O U'SC §2 1994y, because il singhed oul achitralios bor régulalion nol applica-
ble t3 contracts pereralty. See id. a0 1656-57.

. '}"_ Section TM(a) of Tils VI provides in pertingn) pan that an employer may not dis-
iminale againm the employee {or formét employee) “becawss he has opposcd any prac-
tice made sn onlawiul employment practice fy this subehapier (so-galled opposition
clause |, of hecase he has made & charge, bestificd, assisted. or participaled in any manner |
i &n lnvestfgatlon proceeding, or hearing under this subchapter |so-called participation
clause] " 42 UEC § 200de-3(a) {1994}, The legal istue wookd e whether an cmployers
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the agreement itself. These provisions should not be used as a back- .
dout vehicle for relitigaling the policy judgment already made. f an
employer has a right under the FAA toinsist on a predispule arbitra-
tion clause, the refusal (o hire a joh applicant who declines {o agree o
such a clause cannol be aclionable retaliation under the discrimination
laws. .

~ There would, however, be seme role for Lhe anti-retaliation pro-
visions. . As the EEOC v, River Ogks fmaging and Diagrosic® liliga-
lion in Te.as makes clear, employers should nol he able 1o use
arhilration agreements as a club o retaliate against employees who
have filed charpes with the EEOC™ . R

'
"

© B Right fo File Charges with the EEOC

A more productive roule lor regulalory oversight is.provided by
the right of claimants to file charges with the EEOC and other en-
{orcement agencies even when they have signed predizpule arbitralion
apreements. Linder curcent law, employees may not waive; and em-.
ployers cannot reguire waiver of, the right Lo initiale a procecdmng .
with the EEOC and other agencies.’? The filing of a charge gives the

- .

insistenice an & predispule arbitration clause, or in iis adheremee once a dispule has arisen,
vinlales vither the “opposilion™ or "paricpation™ chase. .

% Civ A, Mo H-95.758, 67 Fair Empl Prac. Cas (BNA) IH3 (512 Tex. Apr. 19, 995)
{pranting preliminary injunction prevenling smployer from requiing empiodesd lo agres
1o disprate resolition procedure fthat interferes with amployees’ right e flle camplzinrs with
EEOC). _ - - L

% Conalder, hrwever, some of the declsions refocting sn “clectn, ni_ repbedus” op-
proach for onion-represenied :mﬁlnyﬂ;ﬁ. Jee.e g, EECH v. Beinl nr_(.iuutrn_nr_s qu!nt:_
Colleges and Univs., 957 F.2d 424 (Th Gir. 19#2) {hoMing thal colkeci e Barga.ning agres:
menl prodibeling gricvances Trom proceeding 1o arbitredion il cmpleyee Hed lawsuit or
ape-bizs charge wilh EEOC viotated ADEA]; EEOC v, General Moiors Corp, kaei F
Supp. 1122 {N.D. 1. 1593) (determining thal employsy vielaied argii-re laliation F‘?‘_’":“‘“‘
of Tille ¥IE and ADEA by withdrawing access 1o internal dipule resalutirm proge Hr; .
when smplogees fled charges with EEDC). Employers {and unionst shuld be Prevemied ©-
from wilhholding contractual processes simaly because employses haree filed fh’i"E“'":' !
the EEOC or wiher enlorcement agencies. Bul gy wheLher | '"".'"';:PI:;T f" :; '
slons should bar the parties (0 a collective hatgaining rtlaliﬂﬂ!.h’P fram "'“_“I F ‘ﬁ Ir;:c; :
gram for intem3| resoRution of disputes that, if invoked by snfkoyees, Jorvelnses 5'* and-
court suil, provided ihat the athileaioe has The authosity 1 gonsider stalutnry '“:;" .
award setutnry remedies for violations. For 8 retaied pr al, 5 Suprd nnl::r '-| |har

47 Ser Qlder Workers Benelin Provection Act, 29 LLAC. § G208 “rw'*] [ﬁ:alhun i--;- I
"Ny waiver may be used o justify inlecfecing with b lr'lil'i:lltﬂtd rlsh!di;‘ H:;:TIPF(%E'] "

fite a charge or participaic in an investigaiion or procteding nmdUFIC ¥ havec 1'”."“"” m;
EEQC v, Cosmair, tn¢ , 21 .2 LORS, 10R9-90 iS1h. Cir. 1967) thelding S0rbes 2 o L
right to file charge with FEOL void as againet public polio The 38 LAl S T bl
sciflement agreements that preciude the filing of sharges *iIP 1I'i'isu1'-n- prefiminar v ric
EEOC v Anra115A Ine., 929 F, Supp. $12 [0 Mast Ir?t:‘lsi:ﬂ';“ I-_,rﬂnh.'[;iun.u erphirers .
tion restraining emplnyer Trom enforzing seqlemend 38 ¢ eharges), 3dn psr e
from assisting EECC in i1 imvestigaeion of sl h‘“'_smm R o
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agency an _apottant window of opportunity 1o menitor employer
practices (including the fasirness and integrity of arbitration proce-
dures) and to decide whether 10 e a lawsuit. Even if the courts ulti-
mately hold, as Jndge Sprizzo did in the EEOC v. Kedder, Peabody &
0.9 litigation, that the EEOC ‘has no authonity 1o seek monelary
telief far an employee wha has agreed to arbitrare his employment
dispute, the agencies rerain aulherity to pursue injunctive reliel where
appropriale and sue on behalf of employees whu have not agreed to
submit disputes lo arhurauun "

C. Pranndgeien of Quality Standards by Agency Rufemaking

Another roule would be for the EECQHC and other agencies 1o use
their rulemaking autharity (if they have it), or at least 10 issue reguta-
tory guidance {if they do not), to set the quality standards that should
govern arbitration of stalulory employment claims, One step Lhey
could readily take is Lo endorse the model procedures of dispute reso-
lution crganizalions like the AAA™ apd the Center for Public Re-
sources'™ (and those supgested by the Dunlop Commission and the
Due Process Frotocol]. “Moral suasion,” 1o use a term favored by
Felix Frankfurter, would go a long way to imprave the process. '™

vacated i part, 94 F.3d 738 (Ist Cir. 1998) {drs-mlurlg |11jun~:l.|un Bul affirming tha
nongssisianes covepanid prohibiting emp!uyee cemmunication walh EECH are wnid a3
againsi public palicy)

M Mo, 92 Cie. 9241, 1997 WL 20000 (S.D.H ¥. Gt 6, 1997) thalding thai EECOK may
il seck only monetary reliel on behalf of individual employses wha have signed binding
predeipute afbiltilion agreements): sccocd EECAC v, Frenk™s Mursery & Cralls. [nc., %6 1.
Supp. 500 {E.D. Mich. 19%7).

W The Supreme Court in Civer stated 1ha1 “artiiration agrecments will not preciua:
the EEQC frum bringing actions seeking class-wide and equitable reliel,” Gilmer v Inier.
staterbohinaon Lane Corp., 300 LS. 20 32 {4001}, but did nid resolve whether such agree-
menis could preempr an ERQC aoion seeking monetary relief on behall of indwidwal
employees whao had agreed to arbiration, Cf. EECHC v. Harris Chernin, Ine.. 10F 3d 1286,
139092 {Tih Cir. 193] (halding 1hai prior ADE A judgment precluded subsequeni FROC
actlom seeking individoal relief for employee, as opposed (0 imjunclive retiel agains ferther
vilation} Because in the Kidder, Pratody litigaton the eiployer had gone woi of busi-
ness, and ma theory of successar ability was pursocd against the parchaser of is asse15, the
EE conceded thae it lzcked any basis lor secloing injunctive of orhar prospective relief,
Lee EEOC v Kidder, Peabody & Co., Mo, 82 Civ. 9243, 1997 WL 620800 (5. N.Y. et B,
1997,

I See supra note 16.

10V See Cencer for Public Resources, Institute for Drispute Resoturion, Employment
ADR: A Digpute Resolution Program [or Corporale Employers {10053,

IR Parher than play this beadership rode in peodding companies to develop arkitration
sytitms mesimg essenbal adfudicatiee quality standards, (ke EEQC is conten? 1o rail
againsl the prevaliing winds and siate its implacable opposftion 1o predispule arbli racion of
employment discrimitation claims. 3ee EEQC Policy Siavement on Mandatefy Binding
Arhilration, reprinted in Dafy Lab, Rep. (BNAY No. 130, a1 E-4 (Tuly L1, 1997} (seiling
{orth posinion thal agreements mandaling bending arhilration of dedrimination claims ag
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CoNCLUSION

A well-designed private arbifration alternative for employment
claims is in the public interest 2nd is achievable, The law should en-
courage, rather than hinder, arbitration of employment disputes thal
are conduocled in a manner that satisfies the standards [or a fair hear-
ing kelore a neutral arbiler empowered Lo appl}r the law and, whcre .
warranied, 10 award statutory remedics.

condition of employment are contrary 10 the policy of the employment discriminariin
laws}, .
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FREFPARED STATEMENT OF CLIFF FPALEFSKY
CHANMAR, SECURITIES INDIUSTRY ARBITRATION CUMMITTEE
ON BEHAELY OF THE
MATIONAL EMPLOYMENT LAWYERE' ASSOCTATION

JULY 31, 1598

Introduction

The MNational Employment Lawyers Association (WELA) is an organization of over
2,000 of this counkry's leading civil fghts and employinent lawyers, NELA'S mem:-
bere include oot oniy attormeys in privete peactice but.alse lawryera on the ataffs of
the Equal Employment Opportunity Commissien and varicua State antidiscriming-
tion agencies. We are the attoroeya to whoem Congresa looks for help in enforeing
pur Malion's civil vrights and labar lasa.

The MELA atrongly supperta all vafuntary lorms of alternative dispute resalution,
including arbitretion and mediation In facy, NELA has beeo in the forelront na-
tienally wn encnuraping mediation a3 a preferred method @r resolving emglu:.rmem
disputes, Wa h,elpeﬁ draft the Due Process Pretocol for the Heselution of Starote
Diaputes and worked closely with the American Arbilration Association in the devel
opment of Lhiir specialized employment arbilration rules and prosedures,

Because there npypears to be guch a great disparity between the public perception
of arbitration and ita day o day reality, bBoth legal and factual, it i3 imporlant to
brgin thees comments by getling forth seme basic (et abowt the precess which are
often misunders .

Unlike our tonstitulivaally deliped civil juslice system, arbitzation ia aot designed
with the primary goal of achieving the legally correct resylt. [ta primary objective
ia finality and economy 1n achieving that nslity. Although mo=t of the geoeral pub-
Iz ia wnaware of the fact, Aarbitrators are pnot eequired to know or follow the law.
Maoreever, a iegally incorrect ruling cannot be appealed or rectified. The law 1a clear
that a decision reached through binding arbitration inust be cmndirmed even i there
iz an &rror of faet or law on the face of the award that eposes aubatential injuatice
to the partiea.

Litigants for whem a quick and final decision ja of primary importaoce, whe do
gt require myuch discovery to establish their casea, and who are willing to risk a
decision thal tould impéea & reault céntracy Lo law, are cartainly eolitled to apt [k
binding arbitration of their claims, and indeed it maE well be the moat logical foram
for the resolution of certain kinda of diapulea. But the compuleory mubmission of all
elaitns, inelnding civil vghts claima, whistle-Blower claima, and ERLISA claims, by
.employess am g condition of employment s another matter entirely. The problem is
BevED more acite when Lhe forum .is controtled by the employers and dees aot con-
Mrm te coneengns minimum standarda of due process,

Simply pul, yeu cannot allow the ectity being regulated by your legielation to uni-
laterally opt sut of the tequirements of that legialation,

Proponents of mandatory arbitration mis nly assert that arbitration s “just
atwther farum™ and that substuntive righta are oot et o that forum, These elaisa
are aimply not true. Employees loae the right to have the employment Jaws pasaed
for their protection cerrectly enforced, which is the ultimate substantive right.

It does enplioyaea little Ly hove numerous protéctive statulea enacted by
Congresa for their benefit, if the arbitratorg by whom those statutes pre-enforeed
are avlected excluaively by their employers and are perinitted to ipnore or misapply
these laws at their vwn discretion. {.’at thig is praciaely the situation which is [ced
by emrlu:.reea in the securities industry arbitration context and, since courts are ea-
sentially powerlesa to review_gr correct decisiona reached. through such binding arbi-
tration, arbitrators are wnchecked io their power to ignore or misapply statilory
lawr, including the civil righta laws,

Securities induatry arhilratora are sxplicitly inatructed in their Arbifrator's Men-
wal that they have no sbigation to follew statutory law. Even if an intdividual arhi-
tratar feels morally obligated to folbow the |ow, however, he or zhe may make an
errar of law. In puch an instance, it is virturlly impossible ta overturn even Lhe mast
blatant errors of law, since the standand of review is exceedingly parmow. A8 Jeveral
eases have estublished, that standard requires that the arbitrakor: (a) knew the law;
th) found it ;rp“.cn'h]e to the Dacta at iasue, and, nevertheless, {c} apecifically chose
to ignere L. Not surpriaingly, such & mestrictive standard of “manifest disregard |of]
the law™ i3 nearly impossible to meet. This leads to such outlandish pesults as
BiRuzee va. Dean Witter (121 F.3d 818 (3nd Cir. 199%), in which the arhitrator
failed to sward attormeys fees to a prevailing plainlif in & discrimioation case, in
plain vialation of the statuto by requirement. The arbitrator's ervoneous decision was
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affirmaed by the court, which stated that even though the arbitrator was clearly
wrong under the law, the court could oot reverse or correct his decision since there
wan r?iue;leu proof that he had “known” the law and then had intentionally *dis-
TREA " it : ) .

errection of an errpneous arbitral decision in alse reodared virtually im ible
E}' the faet Lhat arbitrators are not required to set forth any written explanation

their decisjon, 9o thers ia carely anythiog W review aoyway. More signifficantly,
gmeurities industry arhitratorn have higtorically bees trained and encouraged ned
to provide written [ndings in order to frustrate judicial review. Most arbitrotion
awerds in the securities industry fora are not even written by the arbitretor. They
are usnally drafted by etaldl weing boiler plats langnage that makes it impossible te
determine what wan or wag not decided. The consequent lack of effective judicial
review ia particularly serious in arbitrations which have been unilsterally imposed
by gone party on the other in & forum controlled by the atronger party.

Furthermore, the costs to an empleyea to \r’ma\;nu' te hiz or her rights in the arbi-
tration forum are exorbitant, despite induatry rhetoric to the contrary. An employes
doea not have tp Tay & Federal court judge to hear his or her dissnmioation claim;
acoepl Ly the public courta is free, once the initial 3150 filing fee is prid. By con-
trant, employees who are required to submit such claims to mecurline industcy arbi-
tration face eworbilant “frum” costa—n $500 indtial filing fee, and then between
1,500 and 3300 per day in arbitration forom fees, The result iz that, over the
esurse of & ty})iul pecurities indumtry srbitration, a plaingiff may vltimately be lia-
ble for tans of thousanda of dollars in foram fees even if A2 or she prevoifs. Forum
fees in discrimiination cames in the securities induastry are roubinely in excean of
20,000, and several have been.in excens of $40,000, $60.000, or #ven, as io the case
of Wolfe va, Schial, 352 660, . .

Thess outlandish coats and feep impoesd oo thess whe have been compelled to ar-
bitrate their cloime act as a significant barrier bo empleyees who wish to exercise
thair slalutory rights. Indeed, several cirouit eourts have recently found that there
ia no precedent in American jurisprodence for chargiog u citizen for tha right to
have sialutas enacted for his or her protection enforced and that such coste cannot
he imnpoaed. Cofe vs, Burns Internations! Security, 105 F.3d 1465 (D.C. Cir.. 1997,
Pafadine va. Avnet Computer, 134 F.3d 1064 (11th Cir, 1968). Despite the clear
kolding of two circuit courts of appesl that such fwed are in fact illegal, the NASD
oot otily continues to charga these unconscionable fees for the virndication of etatu-
tory rights, but has asked for the right to increase them. :

t is alze impertant to oote that, io arbitration, diecovery is significantly limitad,
which u.n.t'ajrl{ burdens employess peeking to vindicate etalotory rights, Arbibration
works best when the parties have equal Bccesa Lo the evidance necessory to prove
their claime—in comtrack or conatrugtion dispates, for example, where extensiva Jdis-
covery i8 oot pecessary. An amployee plaintiff, o the other hand, generally needs
fairly extenaive discovery if he or ahe v going to establish & discricainativn claim.
Such a plaintifl oot ooly has the burden of proof, but alas must, in many employ-
ment cases, E;uve “atate of miod™ by circumstantial evidencs, show “pratext™ by the
employer ta disprove the stated reason for d%ﬂﬂm show & “pattera” of dis-
criminatory conduct. Without fall and complete di , auch proof 19 extremely
difficult to eatablish, ‘This imbalapce of access to avidencs 1a sxacerhated in tha em-
ployment context by the fact that empllngyee—glnintiffs‘ attorneye are tthically pre-
tloded fkom informally contacting moat of the delfenduot’s cprrent employees,

In litigakion, such essential dismovery ia easily obtained under thm %ﬂdera] (or ap-
licable State) Rules of Civil Procedure. Arbitration, hewever, typicall roits very
ittle, if any, discovery, and whatever limited discovery is allowed s fegem the dia-

cretion of Lhe arbitrater {dapositiens, for example, which are oftén the only method
for obtaiving critica] evidence from employee witnessan, afe often either prolubiled
altogether or seversly limited in arbitralion). Theea limitations on diecovery in arbi-
tration inevitably, and very heevily, faver the Emplﬂﬁ'ﬂ in’ any employessemplayer
dispute, Bifwe the employer usuolly controls olmost alf of the crilicafeuidzm. Seml-
ritiea arbitrators hmretzfstnrimlly been trained to ﬁm:‘t depositions ocaly e the
urpose of preserving testimony of witnegrea unavailabla for artual arbitration.
prefora, employess oftan hear meny of the stated repsons e Lheir discharga for
the firat time at the arbitration heering itself, with no effective methed of coose-
examination 1t most be noted that the secorities industry ham steadfastly refused
to adopt the expanded discav E‘Dﬂmm of the due proceas pretocol which have
fﬁtﬁ &dﬂp_l‘,ded by the Amarican itration Association and every other truly neuatral

provider,

A further obatacle to emlgl ecd in arbitration ie the Fact that arbitralors are pot
required bo follow the establishied rales of evidence, Thie can, and viten does, mean
that tha emplovee/plaintiff losss the bepefit of Aignificant evi:ientia.rj.r protections. 1n
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aeXual harssament cases, for sxemple, consansual mexval sctivity by the plaintiff
with perasne olher than the havaaser s excluded. unoder Federal luw and in many
State juriadicticns ag irrelevant and invasive of the plaintifi'a right to privacy, Yet
an arhitrator in auch a came, under oo obligation to comply with such Ao evidentiary
reatriction, may sllew tha cuployer to forage where it dasiren in a plaintiffs private
conduct.

Extensive docomentation now exigts as to the fupdamental inequity of mandatory
securities indusiry- arbitration of employaea’ statutery claims. Many recent studies
surveys, ahd articles by professiesal heutrald and seademics heve damenstrated
conclumively that mondatory arbitration of stetutory c¢laima ploces the coaployesS
plaintifl at a severe glgdunnioge and that cutcomes in mendatory arbitrations are
congiatently far mere favoruble to employers than to employees when compared to
the remulls reached io mimilar cases bmught in a public court—which s precisely
wlév Lhe induatry hae fought 20 hard to maintain the prasent system.

vidence of this disadventage to the employee/plaintff inchudes;

1. "Repeat Taer Bins.”" Many scholars and commentators have for some time ax-
preased concern that, since arbitratora rely oo repeat business for inoome, there ia
a poteotial for “repeat uaer bins” by arbitrakore, ie, a natural tendency to favor tha
Eﬂﬂy which has the potential for using the arhittator's sarvices agein (0. Sehwartz,

aforcing Small Frinf to Proteot Big Business: E’WM and Corsumer Righls
Clatme in-on Age af Compelied Arbitration, 1097 Wine. LR, 33, T3-81, 132-23
(19971 £ Sterelight, Panacea or Corporate Foolt: Debunking the Supreme Cotirt’s
Pﬁ:e;:zrencz for Bmding Arhitration, T4 Wash. 1), LG, 637, 647-62 (19961). It a
wathout saying that, in the employment setliong, the “repeat usem” are the smploy-
erd. Significantly, there oow exista an empirical study by Professor Lisa Bj_ug?mm
of the [{?I:livmii tf Indiana School of PuElir: Policy which demonstrates that this
“repeal weer bins” does ik foct exisd ia empfoyment. arbitration (L. Biogham Empdoy-
ment Arbitration: The Repear Plower Effeci, Emply. Bts, & EmplPolicy Jouraal 1
{1897)). The importance of Lhis study is snormeas in acy consideration of employer-
mendated arbitretion in the securities. iodustry, since it stalistically coofirms the
reglity of structural biss in favor of the employer in eraployment arbitrarion, Securi-
fies industry employers ates have extensive databpses of arbitrators' prior awards
and proclivitizs, which gives them o major advan in tha selection process.

€. Sevaral swdies And aurveye confirm that empiovers are far more suocessial in
arhitration than they are in court before a jury. Emplayers oot ooly win mara oftan

* 1a arbitration; Emjloym who do manapge to prevail are awanded far less in damagen

{D. Schwortz, Enforcing Small Drint to Proteet Bip Business—reited abose BOAl
layne, Statutory Discrimination Cloims: Rights "“"ﬁiue‘d‘ and Lost in the Arbitrn-
tiere Forgwe, 10 Hofatra Lebor L) 381 (1996); Bompay & Fappas, Ja There A Hetter
Way? Compulsory Arbilrative o Emfkéymﬂm Diacrimination Claima After Gilmer,
19 Emp.Ral L.J. 197 (19941, Theae findings are consisteol with stodies indicating
that, whea a pelition to compel arhitration is filed, it is always the employer who
is sacking to compel arhitration, while the employee is inevitahly attempting ko
bring hix or her claime in Federal or in State court (D, Schwartz, Enforcing Small
Frint tg Profect Big Brsiness, Bompey & Pappea, Iy Thers A Betier Woyl—both rited
afove). Employera would hardly be un]'l':rl.'mll;' geeking an arbitration forum unless
they purroctly understoed it to give them an sdvartage over employees. )

3. Caunsel for employers repuatedly and pubticly recommend thoat their employer
clients use mandakory arbitration for disctimination claima. These attermeys on.
abashedly huse this advige on the fact that, in arbitration, esployers will win more
and pay less in demage awards when they lase, be far more likely (o avoid Bo ae-
aeagumant af punitive es, &nd even podaibly Aucceed in discouraging the em.
ployee from Eumuing a claim altagether, given the costs aod ohétacles impused
arbitratipn (1. Schwartz, Enfereing Small Prinf to Protecf Big Business, Bompe
P‘a]:!pas, Is There A Better Woy ?--Ffai‘-h cited gbove, and BHA%m loyment Discrimi.
nakion E‘-&Wrg. 19756, ‘[i'ﬂ-l. G, p AT, summm;;inbgfmmmnta by Faul CMEédahmm_
fgement employment law attorney, in a5 ore A conference aponsor the
Laber and Epmp wrpent Law Saction of I‘.h.epegtate Bar of Califernia), pos ¥

_On the other hund, Government agencics and commisesions, academicn, and profes-
sinnal arbitratisn Grganizationa have an on record me atrongly opposing mandatory
employment arbitration of statubory claima.

The Eyua! Employmenr Cinporgynity Commission, the ageney charged by Congreas
wrilh repponsibility for enforcing this Nation's civil righta laws, has issued an exten-
give policy statement dealing with mandatory arbitration. While ﬂtmngl}r Aupporting
the ubilizative of veluntary ADR procedures, the EEQC stated thap, “Apreements
that mantlate bicding arbitration of discrimipation claims as a condition of em-
ployment are contrary to the Fiodamental priociples evinced in the Federal enoti-
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discrimination statutes,” apd are thus both illegal and upenloresable. EEQC, Policy
Statoiment on Mandatory Binding Arbitration of Empleyment Diseritnination Dis-
uten aa 8 Condition of Employment, 133 Daily Lab.Rep, (BNA) E—4 (July 11,1997
it EEDGIEUIE was approved unanimously by the Rapublican and Demetratic ap-
polnteee o the Comnnisgion. : .

Ameng the EEOCs objections ars thot arbitvation is not governed by the statu-
tory requirements and standards of Title VII; it is conducted by arbitrators given
oo training and pﬂmusiugenn expartion in amﬁrlo}-mgut law; and it forces employees
ta pay exorbitant “forum fees” in the tena of thousands of dellars, greatly discourag-
mﬁ‘ﬁlg'grlwed employees from saeking relief.

& Nationgl emy of Arbitrators, the leading and maat respected national or-
oization nfprnfmiana] abtr—m ment arbitrators and tha bedy which gwave
pbor arhitration ita credibility, has taken the historic step of passing B Tesolution
condemping mandatory arbitration of stztutory employment disputea. In 1857, the
Arademy stated that i, "opposes mandatory employment arbitralion s a condition
uremplﬂymenl, when it mequires waiver of direct accesa to gither a judicial or edmic-
istrativa forum for the pursvit of atatutary rights” (Natisnal Academy of Arbitrators
Statement and Guidelines, 108 Daily Lab Rep. (BNA) E—1 (May 29, 1957)). Thae
Arademy has expressed strong concern that mandatory arbitration often resulia in
arbitral fore whi o oot provide elemen updamerts]l fairnema ko amployees,

bitral fo hich do oot de el t& of hiod tal fai Lo 1
and in which arhitratora are éften oot sbte or willing to enforee the clai atatu-
tory rights, In fact, the Academy took the unprecedented atep of fling a brief in the
wmatter of Duffield v. Robertoon Stephene (1998 U5, App. LEXIS 9384 (Ith Cir.
18081} aaserting that the seeurities Mdustry arbilrolion symtem and ity procedures
were mot adeql:mte ta. indicote ataru rghty, . -

Recently, the Society of Professionals tn Disputr Resoiurion, this country's other
leading orgapization of professional neutrals, anoounced that it, too, opposed man-
m enﬁp]byment arbttrativn. In o Janeary 1998 policy atatement issved by ita

of Directors, the organization stated that it, “ia in substantial agreement with
the position taken by the Mational Academy ef Arbitrators in epposition bo apree-
ments imposing echitration of statutory rights as 5 condition of emplo t." State-
ment on Arbitration of Statutory Rights Imposed es a Coodilion of Employment,
A%rwed by BPIDR Bozrd of Directors Januery 24, 1888, R
@ requirerient of voluntakingss ia alis supported by-the recommendations of the
“Cortioninaion oo the Fulure of Worker—Management Helationa® (the “Dunlop Com-
miggien"}), a blue-ribbon Presidential commisaion eonmiating of business and labor
lagdara, of Government ofliciala, and of professionsal neutrale. In ita December 1994
“Report and Recommendetions,” the Commisaion stated that, “"Binding acbitration
agreements should oot be enforceable s a condition of emp ent.” Comminsian
on the Fuoture of Worker-Management Rolations: Report ated Rscommendations
{Dacetnber 1904} alse pxpressing concern aa to:

The ntial for abusa of ADR created by the imbalance of power betwesn
empig;?:ar and employee, and the reaulting unfeimess to employean who, vol-
uotarily or otherwise, submit their disputes to ADE. These concerns are ob-
¥ioud il the procesa is controlled unilaterally by employers, such as when
employees are reqoired b aign mandatory itraticn clauses 52 8 condition
of employment. . . : :

[ndeed, the Dunlop Commission Eﬂismi.ﬁca]!ﬁ siogled out the securities industry in
ita report, The Commispien stated that, “With rampect to the securities industry, the
Commisaion believes emplayees of securitics firma should not ba required as s condi-
:.mn of empleyment to arbitrate disputes arising under Federal or State employment -
mﬂ-. . . ' "

The National Labor Relotions Board has alse challenged mendatory employment
arbitratioh agrsements as being illegal. In a4 1996 report, the Geoaral Counsel of
the WLEE concleded that mandoatory, bindiog arbitration clauses, impesed as a con-
ditien of employment, viclated the Notional Laber Helations Act. RE Creneral
Counsel Report, 19596 Duity Lab Rep. 36 E—4, E—6,7 (Feb, 23, 1996)..

The General Accounting Office hus similarly determined that securitiea industry
arbitrators were frequently et quatified or 1y Lrmined to dedde diserimination
cames. (reneral Accounting Cffice, Report HEHS-54-17, Employment Diacrimina-
fton: How Repistered Hepresemintives Fore tn Dizscriminotion [Maputes (March 30,
1954), i

Additionally, a dumber of the sountey’s moat prominant employment. law profes-
sore and legal schelare bave written law review articles o which thay conclude that
mandatery arbitration of statutory employment claima—impoged by emplovars as o
condition of amployment—ia wolawful, Their regaons include the absence of a “wol-
untary” waiver of righta, a lack of constitutional due process in the arbitration sye-
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tam, the basic conihict with the purpeses end lanpuage of the cavil deghts laws, and
the fact that the Fedaral Ashitration Acl (FAA] doed bt apply o #Xployment ¢on-
traces, (R Allevne, Statuiory Diacrimiradion Clzims, L. Bingham, Emplovment Arbi-
tration: The Repeat Flaoyer Efect=—both cited above; P Carripgton & P. Haoagen,
Lontract end Jurisdiction, 1996 Sup, Ct.Rey, 331, 34445 (1957 J. Grodin, Ardiirn-
tign of Employment Dugerimination Claims: Doctrine and Policy In Woke of Gidmer,
14 Hofatra Laber LJ. .1 {1996); 5. Hollman, Mandarory Arbitration: Alfernativg
Dispure Resolution or Coercive Drapute Supprersion?, 1T Berk J Empl. & Lab L. 131
{lﬂgﬁ}l; R. Reuben, Public Juatice: anartfn State Actwn Theory of Allernative Dis.
pute Resoludion, BS Calif L. Rev_ 3 (19971 D. Schwart2, Enforeing Small Drint o Pro-
fect Big Business, ). Sternlight, Panocen—>both cited abowre; J. Sternlight, Rethinking
the Coanstitulionality jf the Supreme Court's Preference for Binding Arbitmdion: A
Fresh Axseaament o{ ury ‘J'rmi' , Segparation of Pawers, and Doz Process Coneerng,
72 Tulane LR 1, 7 {1577y, 8, Ware, Employment Arbitrotion and Volunrery Con.
senf, 26 Hofstra L. Rev. 83 (1996})

Arbitration is only viable, from either & legal or policy perepective, if it ia tha re-
sult of a l.ru]cfr voluntary agresment by the partica, who ars awars of erbitration’s
atrengths and Limitalionz, and who hove freely decidad to use that procass W setile
& particular diapuate, Without this element of & Enowing, volentery agreament, there
is no legal or moral justification for enforciog an arbitration agreement.

Ax the Mational Academy of Arbitratera has stresaed.:

The strength and juatification for the epforcement of pgreementa to arhi-
trala, and for the himzksd judicial rentiew of arbitration swarde, reata eo tha
foundation that agreements to achitrale ke voluotary ... uoless & ¥ has
apreed to arbitrate, it will not be compelled to da pe. Likewize, the imru-
oily from judicial review of an arbitretor's slleged error of law or fact is
premiged on the voluntary cheice of the pertiva to submit to an arbitrator's
iudg‘ment. Without the veluntarinesa of the arbittation aprestnent, the pub-
ic policy favoreble ta arbitration lacke a foundation. (Academy Amicon
Briefl in Dufffefd, cited above.)

Anmide frem general concerns about mandatory arbitration required as g condition
of smployment, tha seturitiem induatry orbitration systema iovolve certain unigue
features distingwiahiog them froc other arbitration systems administered by néu-
tral entities. ]

For the past 10 years, T have been the Chair of NELA'S Secorities Industry Arbi-
tratien Coramiltes. In that capacity, [ have heen extennively invelved in menitoring
the rules, procedures, aod results of securities industry arbitratitns § heve hed no-
merous meatings and discoagipne on the topic of prbitration of employment disputas
with sxecutivem in chargs of the NASD and NYSE arhitration syatems. 1 have had
meetings and discussions with Lhe etafl of the Securtica and Exchaoge Commission
end [ have frequently been asked by the SEC to comamant oo changen to arbitration
rules pro d frem time 16 time by the verious self-regulatory crganizations.

1 am slap co-counse] for the ;?;]_m“ﬁ in Duffieid v, Robertoon Stephens (USDCS
ND}Cal. Case o, CO5-0109-EFL, filed L11/%5), in which: the Ninth Circuit unani-
movaly held that the securities industey ¢ould not compel arbitration of discrimioa-
tion claima through the pee of the Formy U=4, [n the esurse of my represantation
of Ms, BuMeld, [ took the depositions of the heads of the arbitration programa gL
both the NASD and the WYSE and reviewed tha arbitration awards, precedurea, and
all of the training materials used in the accorities industry sioee 1990, The exten-
pive record we developed in Deffield was submiteed to relied upon by Federal
Judge Meney Gertaer in ber landmerk derision in Rossaberg v. Merrill Lyneh (76
FEP 681 (D Mans, 19981}

[n foserberg, after reviewing tha actunl structure, sperations, ang reaults of the
securities arbitration syatem as the Supreme Cowrt had invited in Gilmer v. Inter-
siulalLane Jodraon Corp. (500 0.5, 20 (1001)), Judge Gertner determined that the
Exchange's system wan structyrally bizsed againat employwes aod fell outside “cone
Wwmporary standarda of arbitral impartiality”™ due to the industry's domination of
the system. There ia no queation that Judge Gertaer was correet in her analysis,

A review of the awards [ have obiained demonatrates that even when plaintiffs
prevail in seruritien industry arbitration, they are frequently oot ewarded atternoye*
fees aod coats as required by the civil richta [awe. As already noted, forum fees have
been a5 high as $42 600, $42,5900, 349000, and even $82.000. My review of these
awards demonstrated that many cases have hearings stretching over menths, with
tengthy breaks between the sesaioms. This sort of acheduling makes it very difficubt
Eu-preaeqt e'v_ldsnl:e coherently and lor the arbitrators to keep the facta of a particu-
ar chse in riod.
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In building our record in Duffield, wo alsa disccvered that the NASD requires a
special revicw by ita slaff of any award of attorneys’ feea or punitive damages before
puch an award 13 issned, sioce in the NASD forum attetveya’ fees bré)unil:ive dam-
agan arm coneidered “extrecrdinary awards,” This review (8 pot provided for in any
publizhad mules of the exchange. The purported reason for tha review i3 to amaure
that the award of thesa domages or lees has a legal bazis, It i3 telling, heweves;
that no such review ia conduried for any other isane—including situatinona in which
claims are dismissed in their entiraty without any explanation ac all

Chver the past several years, the NASD, at the industry's insistance, hos dissusaed
proposels to cap punitive damages in their arhitration forom, eveo though evary
Judicial opinion ot the subject confirma that this is oot insible, The first ree-
pmmendation te that effect was made by Lhelr La mury’ Committee. A Bimi-
lar recommendation was then formally made hy 'l?w Ruoder Comimittes, After being
poundly reiected by the Securities Indusiry Conlerenct oo Arbitration and =van by
the Mew ¥ork Stock Exchange itaelf, which deemed such an intrusion Lot gubatan-
tive rights completely iuampdata for o thearetically aeutral provider, the NASD
Board of Governora went ed erd unilaterally epproved a propessd rule change
which has been submitted ts the SEC. This rule change would cap punitive damages
at 3750000 or bwo times special damagan in customer cases, whickever is less, and
tha ataf is considering a similar proposal for employment casen. Theee efforta hava
created a enlture within the mecunties industry snd ita arbitretion syatems in which

.puritiva damages ave discouraged and, in fact, rarely awarded,

" Most significantly, tha setuntias im:iuar.ry fora atand alene in their refusnl to en-
dorse, wse, or conform 1o the Due Process Protocol for the Arkitration of Statutory
IHaputes, This means thera is significantly lans discovery, reasoned awands are not
provided, and mmﬁuli.cnted legal iaaues are resohved by unqualified, indastry affili-
ated arbitrators who have oo lepal training and am tld they are not mquired o
follow the laws passed by Cony or the decisions of the I1.8, Supreme Court.

Even when plaintifs prevasl on disctissibalion olgima in the securities industry
ayatem, it ia evideot that Federal discrimination laws are oot being 1y ea-
forced and Titla VII claimants rarely rective their full statutory remedies. [ am naot
aware of any discriminacien crse ip which remedial ralief haa besn atdersd o im-
prove hoetile or diseriminetory working environmenta. .o

A further impediment o securities indoatry employees is the fact that the exint-
ence of compulesry arbitration belore gacurities indestry arbitrators makes it more
difficult for & plaintiff to obtain legal help in pursuing hia or her claims due to the
aecurate perception of unfair re.a-nﬁt.s, fewar awerde, and lower damagas remulting
[rom such arbitrations. DBased on my owo éxtensiva ufm.rienm abd on my converaa-
tionm with plaintiff at from meoroas the country, 1 believe that the requrirement
that & <laim be arhitrated in the sépurities industry forum deters plaintiff counsel
_Erotn accepting casoa that Lhey mi%J;t olherwise take oo It is thus mora difficult for
seeurities industry employeea to find attoroeys willing to represent them in that
forum. Thoze who ere auccessful in chtaining counzel have m%e advized that, evan
if Lhey preved], them s oo assurance that they will recover forum feen or ullornays’
feea, even if such recovery ia provided by statute. 1 am awara of far {00 many cases
where women were adviaed to sbandon ap tly walid and substantiated diserimi-
oation and haraserment claime if the only feram available to them wa= the sacuritiea
induatry arbitertion farom,

Finally, end of ultimete importance, ia the fact that a justice system must oot
saly be fair iz fact, but muat zlao be perreived to be fair, i 18 i ko [LIFL its purpose.
That perception does not exisl any longar with regard to the iodustry-controlled se-
‘cuzitize arbilcation systess. 1 in my experience that the securitiea industry arbitra-
tien forum i correctly perceived by both m mment and emploves counsal ag a
muora favorahla forum for emplopers than the Federal courts, 1 have, in fact, partici-
pated in oumeroua presentations gt the American Bar Asspciation and other meet-
Inﬁ:s where that exact statemncnt wes made. On more than one pecasion [ have
deflense counsal in & securities industry case say to me, "What's thia cass worth, it's
going to arbitration?” . .

It is pow upfortunatsly well eslablished that, due Lo the continued demination
and overreaching by the industry it the operation of the aystem and the repeaced
promulgation of rule chonges intended to deprive employees and evstomers of sub-
gtantiva statutory rights, the secorities systems have lost the “perception of fair-
neda " not ooly in the eyes of Lha ADR community, bat of the publie, the media, sod,
increasingly, the courls as well, as evidenced by the recent gemﬂ& Cireuit spinion
in Halligan va. Kidder Pecbody, in which the court vacated an.arbitration deciaion
becauss the arbitrators bad dismissed a compelling age discriminzalion case with oo

-explanation whatsnever. Even the Seeond Cirentt, which haa been historcally sup-
portive of arbitraticn, is new telling the industry, "Encugh is enough” .© -
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Conclusion .

The bottom line iz that, o matter what you think of arbitration, in 1998 thare
is o longer any justification for allewing the securities industry ta control its oeen
mandatery ferum. Thia affront to law and baric priociples of justice has gooe on far
too ]ung,gespil;e repaated demende by the EEQC, ovil tighla arganizations, aod theo

rafeasionul neutrsl community for reform. It ip pecessary that Congress perform
i oversight Mneken amd protect the Ie-fal ang ¢opetitutional righta of eegurities in-
duatry employees and the iovesting puhlic.

When Lhe Mation's leading academics snd arbitrators summon the moral eourage
to publicly proclaim that the sscurities aystem is unfair and take the extraotdinary
gtep of opposing the =ecurities nrbitration 3yetem in cowrt in order to preserve the
credibility of "[air™ arbitration, their mesasge cannct be ignored. When The Wall
Street Journal, The Mew York Times, USA Today, “20-20" and cther mejor national
0ews S0urees feature promioenl exposes oo the abuses of mn.ndmcgg'a.rbltmtion,
and the securities arbitration ayatem in particular, then Al Gir-mind ople muat
take nota. For in tha end, ensuring the integrity of the lawe passed DnETEN
uod asmuring the public of the integrity of our Wation'a marketa muat be your goal.
The investing public arll be right in asking: " we cant trust the industry (o oper-
ake a justice systam without taking unfir pdvantage, how can we trost them with
our moneyT

Thank you for your coneiderstien. 1 would ba plaased to mest with membars of

our Btaflyi.f you desira more infrmation and decumentation regarding the matters

heve addressed,

PREFARED STATEMENT OF LINDA Ir. FIENEERG

Exzcurive Vick PrREsipexT, Dispute RESOLUTION AND Chier HEaRING OFFICER
NASD REGULATIGN

JULY 31, 1995
Summary : .
HASLD Regulation operates the largest dispute resolution forum in the Uniled
* States for securiliea markat partipeots. NASD Regulation handles 90 percent of
all mecurities arbitration claima ﬁleg with the self-regulatery organizations {SROsp
annuably. In 1997, 5,000 arbitration claims wera flled with NASD Riegelation, most
of them iovolviog investor digputes; only 20 percent fabeut 1200 claime) inwvohred
intra-industry dieputes (member—-member or employese—member}t and, of these, only
13%=about 2.3 percent of all claims—alloged amployment diserimination. .
Fer many years, the SEOS have required registered persons (individuals werking
for a eoker—dealer and engaged in the securities business) to arbitrate employment
diﬂgutes-. The registered persons sign A uniform regietration Form U-4 used by all
SRiY's and State securities regulators, agreeing to arhitrate sll disputes between the
employee and a eustomer, firm, or other registered person.
Judictal Rulings. In 1891, the Suprewae Court held in the Ciimer case that claima
of age discrimination were subject Lo mands arbiteation under SEO rules where
- the employee had signed a Form U—4. Gilmer has since been expanded by Federa}
¢ourts in meosat circuita to cover other claime of discrimination ueder varous Faderal
and State statubes,

Arbitration Policy Tk Foree.  In September 1994, the WASD formed g task force
to study NASD arbitration poliey, chuired by formar SEC Chairman David 5. Ruder.
The 1996 Task Force Report fcusad en investor arbiteation, but found that employ-
foent arhitration offera the same advantapes of speed and reduced costa, that statu-
tory discrimioation cleims are usually interwoven with induostry specific issues, and
thal arbitratisn i3 fully copable of protecting the public rights expressad in the anti-
digcrimination atatutes, It recommended that employment disputes remain eligible
for arhiteation, bul enggested that the NASD continue to moniter thia evelving aves.

Advisory Committee i Emplopment Bscrimingtion Cloims, NASD Regulation as-
teblished an advisory committee in May 1997 to conaidar the isaven relating to mag-
datory arhitration of employment disetimination claitne, Afler considering the views
preacnted to it during a 2-day meeting, and in light of the public perception that
civil rights claims may present important legal imsuea better |£!E|lt with im a judicinl
aetting, the NAST) Board determined in August 1997 to remove the maodntory arbi-
tratien requirement from NASIYs rules,

NASD Rule. The SEC approved the NASI's rule prepasal to elinténates randatery
arbitration of statutory employment discrimination claims under NASD rules on
June 22, 1994, effective January 1, 1999
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Working Groap on Employment Discriminativa Claims. WASD Repulation has oon-
vened a working group to coneider procedural enhancements for the arbitration of
digeritnivation claima, I¢ @@ congidenmg: panel compozition for discrimination ceses,
a apecial poster of amployment arbitrators, model arbitration disclosures for empley-
ees, the application of new investor arbitration rules to empleyment arbitration, and
& requirement that firm arbitration agreementz select o forum that meetd ceréain
procedural standanda. '

Introdection ]

I am Linda D. Fietbarg, Executive Viee President for Diepute Heaolution and
Chiel Hearing Officer of NASD Regulation, 1 thank the Committee for thiz oppar-
tunity to testify an the role of the NASD in the resclution of discnimination claima
hy empleyees of the securities induatrey. . ’

The NASTH werking with other regulatem, with the induatry, and employee repre-
pentatives, hae been active ib addressing cobesrns abeub the mandatery arbitration
of amployment discrimination claimg in the secorities industry, and welcomea this
epportunity to report to the Committee on its afforta.

The NASD

Let me Orst briely outling the pole of the NASD in the regulation and eperation
of our securities marketa. Established under authority granted by the 1833 Maloney
Act Amendmenta to the Securities Exchange Act of 1934, the NASD ig the largest
pellregulatury orgapigation, or 8RO, for the ageunties induatey in the world, Al
though not funded by taxpayer dellacs, the netivities of all SEO's are pubject to Fed-
eral oversight by the Securities and Exchunge Commissien. Evary broker—dealer in
the United States that conducts g sapuritied business with tha public b required by
law to be a member of the WASD, The WAS[Ys membership comprises more than
8,500 securities firms that operate in excess of &7,0{0 branch offices and employ
more than half a wiilion registered securitiea profesfionals, .

The NASD ia the parent company of Toe Nasdaq Stock Market, Ine. aod NASD
Regulation, Inc. Theee whellyowned subsidiarics oparate under. delegated authority
from the parent, which retaing overafl 1--.-..rtp|:|n3'LI::|iIit%r for enauring that the organiza-

. tien's atatutory and sell-repulatory functions and oblipaticns are fulfilled. .

The NASD i poverned by a 2¥-member Board of Governors, a majority of whom
are not affiliated with the aecurities fodoatry. Roard members sre selected from
leaders of induskry, scademia, and the public. Amonp many other responaibilitics,
the Board, through a series of stonding znd select committees, monitors trends in
the industry and promulgates rules, putdelines, and policies to protect inveatora and
enaure market integrity. o

NASD Regulation is respensible for the regulation of the securities aclivities of
brolker—dealers and for the aurveillance, oversight, and sofoccoment of trading rules
al The Nasdag Stock Markut, It eleo operates the Jargest dispute resglution forum
in the United Statea for participants in the sscurities markets. NASD Regulation
carries out all of its examination, disciplinary, and other regulatory responeibilitics
through its Washington, D.C. headquarterm apd 13 district offices located in majr
cities throughout the eountry. Threwgh close cooperation with Federal end 3tate au-
thoribiea und other seif-regulators, overlap and duplication are minimized, fresibg
governmental reaounces (0 focus vo other areas of accorities regulntion.

NASD Regulption Dispute Resolutien Program

NASTH Hegulation offers & dispute resolution progeatn, governed by the NASD'a
Code of Arhitration Procedure, 58 5 gervice to all investers, firms, and registered
peraona. NASD Regulation’s program includes bwoe nenpudicial metheds of resolving
dizpubes: arhitvation and mediation. i

Arbilration is°a mopjudicial dispuee resotution mechaniem that determices lighil-
it¥ and darneges. 1o arbitralion, an impuarlial pemen or panel hears all zides of the
iagues a2 pregented by the partios, studies the evidence, and then decides how the
matter ahould be resnlved, Arhitration i3 final and binding, subject to review by o
cpurt only oo & very limited basia.

Mediativn 13 en iolermal, soluntery aprraach in which a mediatar facilitates the
nepoliations betwoen adverse partics, heiping them e (ind their own mutually ac-
captoahle resolution. .

CGenerally, nonjudicial diapute reanlition metheda {called alternative dispute reao-
lutipn or ADR} such as arbitration end mediation zre faster and I=sa expeneive Lthen
State or Federal court litigation. They also are less formad than cowrt proceedinga.
MASD Repulation achitraters mnd mediakors are carefully selected from a broad
cross-section of peopla; they are not empluiees of the MASD but, rather, serve ga
prutrals for an honorarium. In all NASTH arbitration cares involving a cuslomer and

50002 09 -4
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in all employment discrimination cases, the arbitration panel hearing the claim
muel have a majority of pablic (that ia, nonindeatry} meombers on the panel.

MNASD Regulation operates the largest diapute resolotion lorum o the Uoited
States for participants ib Lhe securitizs markets. NASD Repulation aew handles
appreximately %3 percent of all srrurities arbiteation claims filed wilh the SEO' an-
nually. [n 1997, 8,000 arbitretion claima were Gled with NASD Regulation, most of
them inwobring investor disputes. Dely abyut 20 percent (or 1,200) of the claims ip-
wolved intra-indus disputes gnd, of tho=e, cnly 139—lesa then 3 percent of sur
total claima—all erploymant diserimination.

Securitiss Industry Employment Arhitraticn

Now, I would like to describe briefly the background of employrment arbilration
in the securitise industry, For many yeard, the securities industty SROFs, auch as
the stock efchanges apd the NASD, have rmired reFinkerid representatives and

rincipals Lo arhitrate amployment disputes. This requirement ia imposed when reg-
istered pereona (individuals working for a broker—desler and engaged in the securi-
ties businees) mign a uniform regetration form knewo g the Form UT-4; this rego-
latory form i veed by all SEOYs and State securities regulators, Administrative and
clerics] employees who work for & broker—dealer are not required to register and
thus do owt sign a Ferm UU—4, By signing the Form 174, each registered persen
a to arbitrate, acocding to the rules of the organizationa with which the em-
is to be registered, all disputes that may arise between the employes and A
customer, member firm, of other regiastered person,
Judicinl Rulings .

In 1991, the Supreme Court held in the Gifmer case ! that claims of ege diserimi-
oation were gubject to mapdatory arbitration uoder the New York Stock Exchanpge's
(WYSE) arbitration rules where the employvee had signed a Form 1),

Eoon after the Gifmer decizign wan anoounced, B court in Califerpia noted some
differances between the arbitration rule language of the WYSE and the MaASD, It
determined that the NASD' rule, which required arbitration of digputes “aristing
out of or in connection with the bumness of any member,” w2a meant to encompass
poly dimputés over business lransactioos and was oot epecific enough to reguire reg-
istered peraons to arbibrate gfnployment disputes ®

In the weke of the California case, the NASD added to ita Code of Arbitration Pro-
cedure gpecific langunge mirrering the NYSE languages and clarified that employ-
ment disputes werg meant tz be cavered by the Form U-4 wrbitration agreement.
The pew language covered ell dispubes “ariging out of the employment or termi-
natwn of employment of sescciated persone.” [o ita rule filing with the Secorities
and Exchanpe Comaisdion, the WASD descritnd the Lypes of empleyment diaputes
that might be ingluded it the requivement, auch om those Rrising under Titie ¥I1
of the Civil Righta Act of 1364, the Age Discrimination in Employment Act, and
olher mimilar equal employment opportunity statutes, The SEC approved the rule
change af being ceneistent with the Becuritien Exchange Act of 1534, and the role
hae been in elfect since October 1, 1953, L .

The helding in the Supreme Couwrl's 1931 Gifmer case has sinca heen applied to
caaea Arising under MASDs rules and has been axpanded by Federal courta in mest
circwita in securitios and nonssmuriliea cases to encompesa claime of diserimination
under various Federal and State atatutea 3 )

However, the Ninth Circult tecantly held in ite May & Duffield ducizion * that, ol-
lowing the Lnited States Civil Righta Act of 1981, employers may oot, as 5 condition
of employment, empsl indi\*iduafs @ waive their rigf.t ta a judicial forum in casca
uileic'mg emplyyment discrimination. The Ninth Circuit is the oaly 11.5, Court of Ap-
peald to reach this conclusion A month after the Pufield decision was issued, the
Third Circuit in ita Seus decision disagreed with the Ninth Cireuit’s interpretation

1ﬁl_fmgr L3 Igerﬂa!d..é:ﬁnm:rlﬂw Corgr | 5%0 L1535, 20 (1991).

inE ¥, Supdriar Caurp a Anpefea County, Mo, BOETO2R (Cal. Cct. §, 1991), re-
wiew ﬁnled and muion ordared not nﬂﬁaﬂy ]:-uhl':'ghad, 1 Cal. Rper. 2l EJ;FEE!PE}. .

*8ee, og., Lol ¥, Burae Intertatianal Secartey Serwiona, 105 P35 1465 (0 G, Car. 19975 Senr
¥. ofkn peet & Ca, Inc, 1988 U5 App. L 5 11507, 1990 Wl 294020 (2d. Cir. June 8,
1988); Avsfin v {hrenp-BErochway Glags Container, loe, T8 F.2d 875 (4th Cie. 19960 Afford v.
ear Wirter nofdts, Tac., 939 F.2d 229 (5th Cor. 199713 Willis v, Degn Wiger Reynolds, Inc,
S48 F.2d 305 (kb Cir. 1491y, Merz v Merrill Bynck, Poeree, Fenner & Spuith, Ine, 35 F.3d4 14BE
(10th Cir. 1904, Beneder «. A7, Edisards & Sona, fac, 971 F_2d 636 (11th Cir. 1999).

M. F mg'ﬂ;r oertacn Stephens & Co., No. 97- 156898, 193% LLS. App. LEXIS 22R4 (oth Gir,

BF ¥, ' )
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of the 1991 amendmenta and sided with the majority of crcoits in helding that the
Form -4 arbitration agreement i3 enforeeable as to Titls VII claima 5

Arbitratton Policy Tosk Force

In September 1384 the MASD formed the Acbitration Policy Tack Force to atudy
WASD arbitration pcriic_',r generally anmd to sugpeat teforms. The Tusk Force, chaired
h%' ormer SEC Chairman David 5. Ruder, delivered its report to the NASD Board
of Governors in January 1596% Although tha Tusk Foree focused on investor mrhi-
tration, it found that employment arbitration offers the advantages of speed and
vt that are asepciated with custsmer arbitrabion, and that gtatutory discrimination
claims are wsually interwoven with industry apecific isauea. Tha T Force alag ber
lieved that arbitration'a equitable approach to dizpute resolution s fully capable of
prolecting the important public righta expreased in the antidiscrimination stakutes.
The Task Force report recommended that employment-related disputes, including
statutary discrirsination claime, remuin aligible for arbitration with a oumber of en-
hunﬁemcubu to the arbitration process, many of which were recommended elaewhere
in the report.

While the number of employment dizcrimivation elaims fled with the NASD hea
ETOwWn over the past 5 yearm, it still representa s very amall fraction of overall claims:

NASD Employment Dheerimination Claimn 199357
1995 | 1994 | 1895 | 1996 | 1997

Employment discrimination claims AQ 48 £5 1039 135
Ferceot of total WASD arbitration claima | .74 O% [ 11% | 15% | 2.3%

Neverthelesa, there are many groups and individuals whe buleve Lhat slatutory
digcrimination ¢laims should not be subject to mandstery predigpute mrbitration
AEreements.

Advisery Commuittee on Emploviment Digertmitation Claima

Responding to continuiog intereal in the ivaue of employmant arbitration by the
newa media, the Equal Employment Opportunity Commissgion, employae anira-
tiora, and the new NASD NABD Hegulation leadership, we assermbled o gix-
member Adviscory Committes on Empleymeat Dizcriminution Claima io May 1957,
The Advigory Committes wao established to pagist NASD Hepulation in conaiderin
suggested enhapcementia te the employment arhitration process. [t was made up o
twe members appoioted from the NPAED Regulation Bosud {one an industiry member
represanting 4 membar inm and one a public member whe wak 8 former State secu-
ritiza commissicner} and [our other memkbers of the public with distioguished back-
grounde in busineas or academia, -

The Advisery Committee held a 2-day meeting in Washin anpd heard from
rapresentatives of civil rights organizations, the Equal Employment Opportunity
Commizzsion, general counsels of member firms, lawvers who represent cmpluyves,
employes uria.nir.atiuua, lawyers who repressnt fiems, and arbitration experta, The
Committea then met with MASD's senivr management to discusa the major izsuea.

After coneidering all of the viewa presented, and in Jight of vhe poblic perception
that .civil righta Eﬁ]ima may preacal important legal issuea better dealt with in o
judicial setting, the NASD and WASD Regulativn Boands made the determination
in August 138Y o remeve the mendatory arbitration requirernect from NASDYa
rules, [n particular, the Boards approved the following propoeala ko

« Amend MNASD rales to remove from the mandatory arbitration requiremeet all
employment discriminatien and sexual harnssment claims onder Faderal, State,
or local atatutes.

« Keap all other typea of cooplovmscot disputes in arbitration,

* Require that any firm arbitration agreements select an arbitration forum meet-

- ing certain procedural standards to be recommended by s newly formed Work-
ing Group, subjuset to alzprwul by the eASL Board and the SEC.

& Provide for better disclosure of rights and arbitration featurvs to all registered
persons.

5 & v JSohn Muveen & Co,, fne., 1598 ULS. App. LEX]S 11507 iJunc £, 1338},
*I served 83 & member of the Task Foron and as 3ts reporter. In that capacity, | was the prs-
opnl pothar af the cepart,
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+ Wark with other securities regulators {8R0Q'a, the SEC, and the North Ameriran
Serurition Administrators fasocigtion) eo that Form U-4:
« loferma applicanta must arbitrate all dispubes with cuatomers and all
pondiscrimimation emplyyment disputes, and .
» Compares the features of arbitration with court proceedings.

NASD Rule .

The ryle propesal to elimineta mandatery employment discrimination arbitration
under NASB' tulen wea aubmitted to the SEC on ker 171997, and published
in tha Fadernl Regizter on December 17, 1997, Tha rule proposal was appreved by
the 8EC oo June 22, 1995

Tha NASD originglly requeated that the rule become elfactive 1 year from SEC
approval to sllow Arma and employees w0 prepare for the rule’s implementation,

owever, in light of comments received in responsze to the SEC's publication of the
rule propesal, and in consultation with Lhe SEC stafl, the NASD smended ita pro-
poeal in A ril to met the effectiveness of the rule for January 1, 1959, The ruks will
apply to all claims filed on or after that date without regard (o either the date of

e alleged discriminatien or the date the employes signed the Form U-4.

Working Group en Employment Discrimination Claima

NASD Regulation has eonvensd a Working Greop en Employment Discrimination
Claima to conzider procedural enhencesments te the arbitration process. This 10-
member group includes representatives from securities firms, lewyera who represent
employees, noutrals (erhitrators and mediators), and the WNYSE, [a particular, the
ﬁ'!'uup has beet considering various aspects of a due process protecel that meveral

ls_lq:i':e rasolution ergaoizetione have adopted.

i3 Warking Group has met numerpus times and will meke peneral suppeations
Lo the NASD ataff, which will io turn present recornmendstiona to the N Board
Lhis fall. The enhancements beiog copsidentd by tha Warking Group include resom-
mendrtiona on;

+ Panel compoaition for employment discrimination cages;

= Selection of arbitrators fer 8 apacialized employment rostar;

+ Bodel diselosures for employees about arhitration and the effact of signiog arhi.
tration agrecments;

# Guidelines abeut how new invester arbitration rules epply to employment arbi-
tration; and

= A posaible requirement that any arbitretion ements naed by firma gelect,
am the arbitration forum, either oo SRO or another forum that meets procedural
standards adopted by the NASD Doard.

Conclusion

la cenclusion, NAST Begulation contiouea to support ita dispute resolution pro-
E:;am an un éfficient and fair method ts resolve employment discrimination disputes.

e believe we have a reaponsibility to provide a forum for the reselution of disputes
for amp g who choope erhitration over egurt or whe enter into privete apree-
ments with their employer Lo arhitrale those disputes. At the game time, we already
hava taken steps to remewe [rom NASD rules the mandatory arbitration reguire-
tnent for employment disoriminetion ctaims, and we gre moving forward expedi-
tiously 1 enbiunce [urlher the arhitrution forum in weys that should. make i even
mare attractive b employees.,
.. The MASD thanks the Committee for this opportunity to discuss the evolution of
its dispute resolution program for employment dizcrimipation cases and the issues
aurrounding it, 1 w:rultrbe pleased to respond to any queslions you may hava.

PREPARED STATEMENT OF STUART J. KASWELL
SENIOR VICE PRESIDENT AND [AENERAL COUNMSEL, SEMRITIES [NDUSTRY ASSOOIATION
Jiuy 31, 1998

L Intreduction snd Background .

The Securities Industry Asseciation (SI1A)? appreciates the apportunity to jestify
on the role of arbitration in resolving civil rights disputes in the securities indualry.

1The 31A brings topether the shared ioteresta of near]ﬂtﬂm securiliea fireme, empheying tmore
than 283,000 individuala e eceomplish comeaon goals. SIA wembera—ineluding broker—dasler,
inestwent banka, specialel, and outual fund companics—are setive in al markets and io il
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We commend Chairman [FAmato and all the Members of the Committese for holding
this hearing on this important issue.

In a debate marked by stark differcuesa of opinien, Where i3 one fact about which
there can be no dispute—3a]l forme of discrimination qhuu]d be sradicsted, oot only
in the secutied induatry, but in society as a whele, This ia the very premise of our
civil righez lawa. 5[4 and its members wholchearted|y embrace thia goal. Howevar,
we rejack the unfounded leap tuken hy some that Congress should now force all dige
]:uteu involviag allegatioaa of discrimination into court. Aa pur testimeny will estab-
ish, the court eystem is nejther the best, nor the only proper, moans by which work.
place discrimination may ba effectively redressed. Tha arm-nmuﬂl:.r dranm conclugion
thut arbitrating employment diserimination dispukes in the securilies industry will
somehew erode congressional efforts to eliminnte diserimination i not supported hy
the data or by common zenae.

The tasuc bring cxamined at this hearing i ideatical to that which was broached
by ane court, when it skated;

|Tlhere i3 os diaa ment among the mambers of this Court about the
Reneral proposicion that racial, pender, and all other forms of invidious dis-
erimination, ara ugly realitiea that cennot be countenzoced aod that should

be redressalle through the wideat prgaijble range of remedies (citation pmit-
ted] However, the jzsue before (12 1a not whelber dizcrimioation 14 4 aceial
evil that should be eredicated with ‘whatever togls we heve, Eather, the
issue ia whether, under exisliog ent, the important public policies un-
derlying [the Civil Bights Laws] af the Federal Civil Rights Act may be
desmed to overritds the “ewmphetlic national palicy favening arhitration" leita-
tiona omitted], as reflectad in the [Fed-eral bitration Act].?

IL Statement of Position

The emplayees of SIA member firms frequpnt!:.r arbitrate all claims arising cut of
their empr ent or termination of employment, including claima aneing under the
Federal a.nud:scn'nmaunu lowd. Until oo remnt]:.r. acculities Indugtry employesa
agreed to srhitrata their claima ]J].r virtue of registering with s self-regulatory orga-
mization [(SRO} whoae rulas requice arbikration lhmugﬁ the sawcution of o Uniform
Application for Securities Industry Regiatration (or Form U-4), or in gome razes, by,
execating a private agreement to arbitrate with his or her firm. In June af this year,
howevar, the SEC a ‘i roved 3 Ml chunge poposed by the National Asanciation of
Boruritias Dealers {NASTH, which removed from the NASD 5 Code ol Arbilration the
tequirsmant that ﬂmplu}’eaa muat arbitrate satutery claims of cployment -im
eriminntion, That rule becomes effective on January 1, 1998 auch that, pe and alter
that dats, claims may be filed in court for past conduct. if they are within the appli-
cable Btatutes of limitations aund meet other atatitory requirementa and ng utE
gads%e%t&e arhitration ngreements apply. SEC Release No. 34—40108; File No. SR—

In pmpuamg the rule change, the NASD reiterated its beliel that its arbitration
ayatem s fuir And provides many benefita o employees sa well as to ‘securities
firma, and thal the rule change should net 1o any way indicate a lack of cenfidence
« i the SR wrbitration syatem, SEC Releame Mo, 34-4010%; File No, SR=-NASD-97-
77, pp. T, 12, Moreover, a]thu-uglh many urged the SEC and the NASD to invalidate
even privafe agreementa to arbilrate Eltatutur_',' discriminalion claime, Lhe SEC de-
c]incc‘[pm da so. Tndeed, the NASIY hag expreasly stated that “such | wivate] Agree-
‘ments would not be affected by this mle c!;a.nge.” MNASD Notice to Members 53-56,
July 1998, p. 2.

-Although a ataunch supporter of arhitratien, the STA supported the change pro-
poeed by the SEC insofur as it purperted eoly b0 remeve the mandatory uirement
from the NASD' rules, In its Januaey 13, 1998 comment letter to the SEC, S51A
atated that it supparta “the rule in its ¢orrent form end commenda the [SEC]| stalf
oo ita effores to balanca the sompeling concerns of acbitration's criticy with those
who believe o 1t5 efficiency, fairness, and propriety for reaolviog all manner of em-
ployment claims." 514 Comment Letter ta Jonathan H,utz. Secretory of the SEC,
dated January 18, 1998 p. 1.

HaEs Dl' corperdte aod public ﬁ.r.am:e In the United Statea, SLA members eollestively account
E}r approximately 30 perecnt, or 3100 hillion, of seconlics Grma revenues, They mansge the
poeouwls of mere than 53¢ willion iovestors d:recllar and €ane of millions of jwestara indirectly
thepugh enrpormle, 'I'hrl.ﬂ‘. wnd panedon plinx, nod account far !Z?I] kablion of revenues in the
1.5, economy.

3 feichor v, Kodder, .ini.-m’mdy, El N Y 2d 62763 ﬁ EI:I'I. NY. S Ed. LAR, KOZ {'.I_Eﬂﬁ-] -|_=|.r|;||.|;:rab|.|_1‘t‘1.'
E;r?lmaFlﬂd gender discrimination claima pove by presumption uf arbitrability astablished

the ) :
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This hearing tedny thersfore arises ot & somewhat uoigue time. The S3EC's adop-
tion of the rule proposed by the MASD, which will become effective in just a few
ghort montha, evinces & sharp departure from the syatem which yirtually all
¢laimp in the securities indubstry hEve been arbitrated, In addition, rad as will be
diacnased more fully balow, the SRO's hawve been working hard, with both the indus-
try and with those that represent employeas, to ssaure that fairness in this aystem
ia meximized, To that eud’,: chanpges have bess made and further th,ange_u are now
being atudied and, where appropriate, will be made to improve the erbiiraticn mys-
tem even further. ) :

In Jight of the fluidity of change in this Ares, it is prematere to make any whole-
stle changes. It hoa been [#as thon 2 months since the SEC approved tha NASDR
propoaed cule change, and by its terms, the mole will oot bocome efective for an-
other six (6) months (Janmary 1, 1959) .

Although ona of tha securities mdustry's largest members haa announced publicly
that it does not inteod to require ita employees to arbitrate their employment dis-
crimination claime by private agreement, the majority of the induatry’s firma heva
apparently oot vet decided whether or oot they will do se. Accordingly mu.n%r' new
gppcrrmniﬂea will arige for (irms and amployess to addreas thia Bave. Until the in-

uatry aod its amplayees have hod suffiaent oppoctunity b reapond to Lthis new and
sigmitieant change, it would ba prematurs for Congresa to take further action at this
Jjuntturs, @, )

Theat developm#nts dre ocowrring st a time whet the correal court aystem Gor
resolution of employment cluima. is long, burdensome, and axpensive—an unlortu-
oete reality that beocfits oeither the employes nor employer. Courts mimply SARbat
manage their current caseload, pave any influx of eases that [urther change would
engender. Morsover, and as discussed below, even without an increass in volume in
castloed, however, the court aystem hae not been shown to be a particularly hoa-
pitable snvirmnment for discrimination clairms,

Arbitration's voeal detractors have noabashedly sesumed —withoul any meaning-
ful supportive dati—that the judicial system is Lhe best forum Rr resolving thess
disputes, and therefore, they argue, iz the most effective way to further the goals
of qur civil rights lawa. This argument in based in neither fact nor reality inasfar
ua mtatistics pnd the reality of an cverburdened and problematic court syatem dem-
onsteate guitite the contrary. :

In thia ptaternent, 1A intends to:

(i} Feview the atatutory and judicial bases for atrbitration of amployment dia-
crimination disputes;
- {ii} Explore the safeguards and improvements inatituted and beiog contamplatad
the ¥arious fora that hiear securities arbitration cases involving civil rghts
ClAITIE] .
(iii) Addregs why maiotenamce of the current aystem of arbitration is vital to fur-
thar the important policies establighed by Congress and implementsd by the
U.5. Bopreme Court; and .
{iv] Demonsatrate that the arbitration process is superior and more aquitakble te
employees than litigating such claims in murt,

IN. Long Exndersed by Congress and the Courts, Arhitratien in a Fair and
Efficient Meana of Resclving Civil Highty Clpima ) ]
A Congrens Hag Expressfy Endoraed Arbitration of Employment Giscrimination

Clacmy
. Those who oppose erbitration am § farom for regglving civi] rights or employment
diecriminaticn cf:lma- amgert that arhitration of employment discrimination disputes
tunk contrary bh eongteiewozl intént and deprivea indmviduels of substantive atatl-
tory rights. T the coptrary, Congresa long ago endorsed the resclubion of slatutory
claums by arbitrakign, which included amploytent discrimination claims. Cengreds
enacied the Federal Arhitration Act (FAA)Y in 1925 apecifically to encoutage the en-
forcement of arbitration agreements and te make ety to Arbitrate enforce-
able to the same extent ag other contracta. As the U5, Supreme Court pad count-

A4 i Commities im awars, bills bava heen whraduced in each of Lhe last two Congressss
that woull have barred mandatacy arbitrplion of smployment discrimination chimng:umt
Lo private agvecments. No action wes taken on the hille. See, rg. HR 4581, 103d 5. d
Seas. 'E:Ilg!&:i!:s:l: 2405, 103d Coag., 2d Sess. [1994); 5. 366, 104th Cong., 16t Sess. {1985).

B0, 31, At se )
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leas courts have ooted, the FAA thua constitutes & “coppressional declaration of a
liberal Federal pglicy favoring arbitration agresments,”s

Arbitration’s critics not ooly ignore Congress’ longsiending endorsement of arhi-
tration but alse fater o wiew that is inconsistent with the national trend to resolve
diaﬁum through eliernative means of dispute resolution

More apecifically, in 1831, Congress enacted the Civil Rights Act of 1591 (the
“Act™),E which amended varicus owil rights lews, by edding 4 peovision endorsing
arbitralion as o fair and effective means of resohving employment discrimination dis-
putea. Section 118 of the Act provides aa follows:

Where appropriata and to the sxtenl authorized by law, the use of alter-
netive mesng of dispute resolution, intluding settlement negotiations, con-
ciliatiom, faclitation, mediation, fact-fioding, mind trials, god arbitration, ia
encouraged 1o rasobve disputes arisiog under the Acts or provisions of Fed-
eral law armended by this title.”

Sinct the passage of the 1991 Civil Rights Act, many courts have recognized that
Section 11B conatitutes a clear congressional endommement of arbitration, meluding
arbitration of empleyment discrimination cleims pursuant to predispute arbiteaticn
agreements.t More i{md.amenta]ly. the Supreme Court noted in 1995 that Congrees”
purpose in enacting the FAA was “to evercome courts' refues] to enferce apreements
t3 arbilrate "* As a3 Faderal eppellate court recently held, “ths FAA oot aoly re.
verzad Lhe judicial hostility Lo enforcement of arbitration contracts, but alse cre-
ated a rule of contract copstroction favoring arbitration 10

. B. The Courty Have Approved of Arbitration az an Effective and Fair Meana of
Resolving Employment Discrimination Cloema

Critics also arpue that en employee who apress bo arbitrate discrimination clams
gives up importanl statutory rights, As the Supreme Court has euprmlﬁ disavowed
guch rhetoric, so teg ahould this Committee, The Supreme Court held, “|b]y agreein
to srbilrale & slatutory claim, & party does tol [orgo the aubstantive rights afford
b;,' the stetute; it only aubmits to their resolution in an arbitral, rather than a judi-
cial forum "1t

Lo Gémer, 12 the Court upheld the arbitration of an age dizcrimination claim pur-
guant to g Form U-4 agresment. After reiterating Congress” stropg endoreement of
arbitration ols, aod rejecting coiticinms of the arbitration proceas, the Court
stated that “ia]m:h eralized ot gn arbitration ‘res[tl on suspicon of arbitra-
tion am & method of weskening the protections afforded o the substantive law to
wauld-be complainta,” and an auch, they are 'far cut of step with our corrent utruni
endorsament of the Fedaral statutes favoring this methed of resolving disputes.'™?
Muotably, the Court conmidered the arbitration procedures vsad by the self-regulatory
organizations in detnil and rejected criticiama of tham 4 :

n tua from Geleter and s endorsamant of mandatory arbitration of discrimina-

ticn claims,!* Federal courts have widely upheld the uee of mandatory arbitration

*Moaey H. Cane Memnrial Hogpital v, Mereury Conetruchion Corp., 460 17.5. 1, 4 {1543

"Pyub. L. No, 102168, 105 Stat, L0M5 {codified in 42 US C §2000x, ef e, (19910

TId at B1¥A. Same eritica of arbitralion argus that Section 118 should not be construsd as
an endorsement of marddatory arbitration agreements. See Duffeld v Rofierfson Stephens & Co.,
1958 WL 230651 (#h Cir. T998), oppeal pending. We think ithe moce compelling view a8 that
which was axpressad reconily by the Third Cirenit Ceurt of Appealy in Sews v, John Novern,
1958 WL 234020, at "8 (3d Cir. Juns B, 1958} Expressly disagrecing with the Duffisld Court,
the Third Cireuit held that, “on ila face, tha Loxt of §113 evincen: a clear songreanions] latent
o encourage H.I‘Hll‘;il.lbﬂ'i af Tille VII and ADEX dm'mn, Bal ba pﬁdudle wrbiteation. ... Naor do
we balieve thie streighl ferward declaration of the full Congress tap be nts to mean that
the FAA is impliedly repealed with respect to agreements to arhitrats Tille VII daima which
wore exerated 2a 6 eenditing of seturing eoiployecl.” See ol canan Cited wfrg, o 3,

"See, g, Senp v. John Nuvegn, 1998 P02, st *A; Aurtn v. Quens Orockuay Glasy
Container, fre,, 18 F.3d BTG, BBL {4th Cir. 1996k (holding thet the language of the 1381 Act
“cou bl oot be iy 'more clear in dhowing congraedianal faver toward arbitration” and that wgroe-
menta to arbitrata both Titls V11 and Americans with DHeabilities Act stolubory claime wers so-
farceable], Moye v. Smith Barney Inc.. BST F. Supp. 100, 107 (S.DNY. 1995), requent for frute
o appea.l! drn.pnd, B3 F. Su 1= 8 T EONY. 1 i) {rﬂernu.g 1] "uemi.ngly l.m.mbuum [T
gresalonal endorsement of arhitretion in § 115™. . .

*Alied-Bruce Terminis Coa v, Dobaoe, 513 T1.9. 265, 116 5. Gt B34, 338 {1555)

9 Kuehnar v. Dickingon & Co., 84 F.3d 312, 320 (9th Lir, 15984

1:&]‘1&1&;{. Interatatefdobngon Lans Corp., 500 115, 20 (1591).

1 .t 2,

1 Fd at 30 {quoting Rodriguer de Quijes, 480 U5, at 481},

Wi, at 30—22.

04, i D8-08.
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for a wide ratge of Pederal civil rphts claims2¢ Thus, it bears repeating that gub-
gtantive righta are not waived by virtee of mondatory arhitratien: "By agresing to
arbilrate a statutory claim, a party does oot forge the subatsntive righta afforded
by the statute; it only submita to their reaslution in an arbitral, rather then & judi-
cial forum, It trades the procedures and opportunity for review of the courtroom for
the simplicity, informality, and axpedition of achitration,” 17

IV. Relegnting Civil Rights Claima to the Already Overburdened
Court System Will Mot Further the Landablo Purpesea of the
Civil Rights Laws

It i3 counterintuitive to argue, oo the one hand, that the geals of the civil righta
laws are paramount while, on the sther hand, blindly to insiat that a system which
i3 demonatrably slower and Jess fair, i3 the best means to further those moals, Yet
this ia Pmﬁa&§ the ilkagicol ment faatered by some who oppoae arbitration.
This being aaid, there is compelling evidence that the Federal couwrts are ool the
purvayors of bifnd justice that plaintiffe’ lawyera and other eritics of arbitratiom
would have us helisve, The court avatem is far from the flawless, time efficient, or
impartial forum that apponenta of arbitraticn claim il to'be,

ndeed, the Federal Judiriary ituelf recentiy has acknowledged that, with respect
tz all manner of diseriminstion claima, there exiats ]Eermptih g biag wn the judicial
troalment of parties, wilnesses, and counaela throughout the Federal court syatem.
Repoct of the Second Cirenit Task Force on Gender, Racial, and Ethnic Fairness in
the Courts, June 1957 (the "Second Circuit Study}, The Second Civcuit Stody found
that judges oflen axpress ppen hostility bo empl&'_-‘ment diserimination claima and
their litigants In the study, trirl judges “expreased their belief that tha proliferalion
of amall ¢anes invelving individual claimants, iocluding employment discrimination
cases, clog the Federal courte and divert the sttention of judges away from larger,
mire signifeant civil cases,” 2 Similarly, triel judges “exhibited impatience” with
emnployment diserimination claima to the point where.cne distriet court judge ia oe-
portedytu have unexpectedly awarded summary judgment te the defendaols despite
the fact that neither side requested such a ruling, nor had addresaed any of the aig-
nificant issues in the cases other than jurisdictional ones, ’* "Theaer peeliminary indi-
cations in the ... study raise a concern that, when, an employment discrimination
caar is properly befare a Federal court, a judge's beliel that the mattar s toe teivial
for his or her atteotion may tos easily translate inte sctual nnfairness woa litigant
as Lhe case proceeds through the systern,™

In thig context of judicial hostilicy to discrimination claims, a noted Federa] dis-
trict court judge held, in dismiesing & Title VI claim for racial discriminetion:

Thie ia maother example where the Mationa aotidiscrimination [awe are
being misused. Hare, 8 U5, distriet court ia asked to involve itaelf in a
minor inteenal employes gesipnment deciaton. ... It would be hoped that at
some point Congresa would review the law in this arés and make the nee-
easaty adjustment Lo eliminate these meritless, lotbery-type cazea 1

YEee, o8, Sewa v, John Nuveen, 1993 WL 204020 (3 Cir. June B 19930 (Title Y110, Patier
won ¥, Tenel Healthooes, Jac, 103 F.23d 832 4Bth Cir. 1997) §Title VI Code v. Burnr Inver-
mationed, 1056 F.Ad 1465 (D0 Cor. 15497 (Title WI:I;, tndenua v, Bob Baker Tu_yn.l‘n. 315 F. Eupp.
201 4511 Cal, 19981 (Americans with Disabilitios Act!; Willizme v, Karten Mpcken & Zaues,
3T F. Supp. 130 (.. 11 2593) (CHder Warkers® Benclita Protection Act), Byed v. Shearsond
LefimanfAmcrican Exrpreas, Inp, 928 F2d 136 [2d Car), corr. deneed, 301 103, 1251 (1551)
(ERISA) Mohiem v, WEC Efer., nc., 25 F.ad 1437 (3th e, 1994k 1Title VI, Saars v, Smith,
Barnzy, Hoerria Upham & Co., G68 F2d ATT (M Cirl), cer. denied, 506 T.5. 386 (1092} {Em-
p]ﬂE'Ee Polvgraph Frotection Actl; MeMuley v, Prodentupl-Boche See, fnc, HT1 F. Swpp. 56T
LE.DNM.Y, 1994 ) 1Protaction of Jurera® E ent Acty Greot Weetern Mortgage Corp, v. Peo-
cock, 110 F.5d 2232 1Ad Cir), cerd. dened, 11E 5. Ce. 269 (1907 {Mew Jersey Law Against [hie-
crimination), fuf pee Mrecdenciod foo, Co, of Am, v, fagg, 42 Po3d 1209 |90h e, 1994), cerf. dehiert,
516 LS. 3172 (1995} Dufield v. Robertaon Stephema, 1998 WL 22089] (#th Cir, May 5, 15933},
Bppfﬂf p;nd'fng’; Rorenberg v, Merrill Iynch, 995 F. Bupp. 10 1D, Mo, Jacwary 26, 19961, ap-
e nding. .

L E:fnwr, 00 US. at 25 fQuating Mitswdiski Motors Corp. v, Soler Chryaler Plymoecth, Inc.,
473 U5, 614, 628 (1985), Ser ofwr Keehrer, #4 F.54 at 316 (hotding that HASD arbiceation “dosa
. nak affeet [laimanl’s] sebaeantive rights .. %) .

18 As noted in the Second Circuit Study, from J9TE to 1939, the nember of revployment dis-
crimination clasaes filed iy Federal courts weeeaged by a stagmrerny 2,166 pereent, as comparnd
'Ié'-'ni.bh the 125 pertent wereas= in Lhe averadl ovid cuneload ﬁ:r thal same lLime period. /0. At

20 :d. °
AU King v. Grurgetown Uaivernty Hospered, 1938 WL 341556 (D.DNC. Funae 16, 12980
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Thua, while employees and thair lawyers seeking to avoid arbitration contend that
arbitration I8 wotair aimply becauae it ia not litigation, there is credible syvideoce
Lo wuggest that the crushing discrimication caseload in Federal courts has caused
Judges to losk askapes ot even meritorions discrimipation claima, and that this atti-
lude may reault in unfairmess io the eventital resalk, | .

Arbitration, by conlrust, seeks to resshve disputes fairly, quickly, and afficiently,
ga recegnized by the statistics set forth Balow as well a2 in a 1996 study by the Ar-
bitration Policy Task Forea to Lhe Board of Governora of the NASD, which stated
that "arbitration of employment related disputes offers advantages o terms of speed
end cost .. land that] arbitration’s essentinlly equitable approach to disputa resclo-
tion is fully capable of vindicating the importabt public Hghts expressed in anki-

dimcrimination statutes ™22

A Arbitration iz Swifter and Less Ezpensive Thoan Coure Liriparion L

Employees alleging workplace discriminalion, potentially out of work and Iacking
in funda, would most surely ocho the truism that “justice defayed is justice denied.
Cleims brought in the sverburdened court syotem typically are oot resolved for sav-
eral yearn. Even the staunchest of erition cannot ganuinely contend that such delays
serve the greatar gmd of eradicaring workplace discrimination as Congreas intended
with ita pasaage of the various civil righta statutes.

Tha civil trial procesa for smployment claims is [ong and burdenseme, Fven thoae
employers whi prevail after a jury trial sustain immense costs end disroptien in
doing z4. Faced wilh the prospect of hugs coats svan il they win, mahy employars
chomae (o pettle meritless claime rather than fAght them in court. Ar 'trnt.mn,"w
contrast, offers all parties a faster and maore efficient means of resolving claima. We
astablish belew, wilh referenca to povernmantal and sther unbiazed third-pavty sla-
tigtica, that; :

i1) Employees prevail more frequently before arbitration panels than before

LT s,
(21 hisu‘iminatim claims brought in arhitration are resolved more quickly than
) pourt. ectiona;

(3) In arbitration, the employecs ara virtuslly assured that their diserimination
claims will be heard insofar as prehearing dismizsal motiens are virtually
unneeu';tanl'.. By contrast in eoort, auch motions ame common and very often

vanted; :

[4) If arbitration is oot an available alternative, employeea’ claima would ba bi-
furented, the cost prohibitions of which may result in the abandonment of
atherwige valid ¢laimeg; and

(5] The mora informel arbitration procedurss fever employess, whoe geocrally
have more limited reasurces than de their employerm.

A compariaon of the results of diserimination claims brought before the New York
Stock Exchange {NYSE} and tha National Association of Secunties Dealers (NASD)
with these brought in the T8, Distnct Court for the Southern District of New York
{SDHNY) demonatrates that the important goal of eradicating discrimination is well
served by the arhitration process, which resulta in awards to clamansts more oflen

. than the court procesa & r identilying all claime in which any type of workplace
discrimination was alleged (including discriminrtion hased on age, race and color,
sex, naticnal origin, disahility, and religion), the SLA stall szamingd all of the daci-
sivns readered swce February 24, 1992 in arbitrations sdministered by the NYSE
[the "WNYSE Study") and by the NASD (the “INASD Study”). SIA stafl compared
Lhese resultd with the reaulta of all SDNY diacrinvination claima that culmioated in
a trial verdict since February 24, 1992 (the "EDNY Study™) 24

24 January 1996 Heport of the Arbitratiog Policy Toak Farce ba the Beard of Governors of the
MASD (Ruder Repart], at 113
28 The STHNY waon weletted because the lasgesl number of sraployses in thn pecyurilien industey
ara within tha jurisdiction of that Court, Alss, datn uuulﬂm annlyre mmployment diserimi-
nation cloimg was available from the Clark's office of the SDNY, .o
#4The following methods wore used bo enauce that the Lt of srplayment discrimination deei-
gicns rendered by pansels in the NYSE, MASD, and in the SDPNY danng the time period stodied
was complets. For the NYSE, the Securities Arbitration Commendaior (SAC)—an indepeadent
publication—provided us with all emoploymoent duscdiminslioa decisiona. Te be a8 complete 88
posaibln, we thes peviewed svery discriminetion decieion from February 24, 1992 ﬂm{i D
combar 31, 1996 on file 1o the E L at 90 Broad Sereel ia New YML:, Mew York. For
decwinod rendered fmom January 1, 1587 {ru%h May 31, 1998, wo rcqtll_ntad and recdived
eopies from the Dirpelor of Arbiteation, Robert Clemente, at the NYSE. NYSE iasued 2
ttal of 65 employment discrimination decsions during the Lime pered. With regard to NASD
Coatinued
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Bloth atudies exrmined carsa completed through May 31, 15998, The results are as
follows:

Length of Time From Percent of Casey Where
Forum Inception Te Dispoaition | Employes Pravailed
NY5E 15.6 montha . 28.46% -
NASD 17.8 mentha 22.57T%
SDNY 27 6-moatha 22 12%

The NYSE Study ghews that the average len of time between the filing of B
statement of claim in 4 diserimination cage and the rendenop of an award alter
hearing Ia 155 mwontha, Similarly, the WASD Study reveals that, on average, dis-
erimination cases are resohred in thet forum in 17.8 monthe.

Converaely, resolution of discrimination claims in the everburdened court system
in appreciably slower, taking more than 2 years (27.5 mentha to be precisel to re-
solve. Such a caleulation = in accord with the fact that, 1o the SDNY, civil cusea
generally {that is, those not limited to diserimioation crses} proceed from inception
te Lrial in 27 menths. ®® When the time aseociated with firet exhausting adminiatrs.
tive remedies in the EEOC and then ﬁaghting an employer's appeals 1& conaidered,
if ib ¢ven clearer that arbitrationzs alford apggrieved iodividuals much quicker reaolu-
tions of their daims,® 1n SRO arbitretions, clpirants 6re pob required to exhanst
their administrative remedies -before liog a statement of ¢laim, and appeals rom
adverge arbitration decisiona nre race, .

Mor can it ba said that overcrowded court deckats and incressiog case delays are
gion to be a thing of the past, Coeort atatisticians openly recognize that the delays
in ourt are oo the rise due to the increased volume of cvil cases in general and
employment cuses in particular, The number of new civil cases filed in the Federal
courts has quadrupled since 196047 Employment discriminaticn cases commencnd
in the distriet courts have rigen (rom 10,771 in 1992 to 23,796 in 1957, an increase
of lz]ugerbent.“ Thie surge of oew job discrimioation claim» has led a panel of Fed-
eral judges to propose that the EEQC be required tn investigate cases much mere
thoroughly befors allowiog workers to bring lawsuoits 29

A fagter resrlution of employment discrimioation disputes not ooly hos the obvi-
ous direct benefit of compensating an aggrieved employes 2 quickly as possible, byt
han several other thngible banefits as well. Many of the problems asaomiated with
delay, auch as witnesses” inability to recall Facts, difliculty of locatiog wiloesses and
doeumenta, and the attendant increazes in costs and illegicel resulta are reduced by
p mare expedient dizpoaition, Delaya can also result in sthetantizl disruption of the
employer's business and of the employes's ability to.earmn a livelihood, These factors
gubataptially incrense the coat of Litlpating en employment diserimination claim in
courl, es compared ko arbitration. Such 8 waste of resources, by both employers and

wwardn, BAD provided us with &1l esployenent discimination decisions. As a check on the oo
pletencas of SA4CW cumpilation, we requested that the NASD pravide ue with all swards in
which discrimination wna nllegped, which they did, The NASD issned & tetal of 132 awards fus
the pericd February 24, 1992 theoogh May 31, 1993 Finelly, with respect to the SONY napect
ol the Burvey, we celied on the Clerk's office of tha SONY to Eoﬁda up with a computer printout
of eciploymant, diserimination casea which had bees tried by a judge or jucy throogh March
1247, That prastoul included Lha mecesmary dala rogerding time o judgment and dispesiticn.
For the perwd Aprl 1, 1957 through Hnﬁcill, 1338, we utilizad PACER, & rourt-based computer
Byetem, to obtain a list of a1l tases that procesded do gud geent whose civil cover gheet col.
eguried the atbiun o an emlgluﬁ'mam discrimination matter. For sech of the 113 casem o the
liek obinined through PAGER that went to trial, we stodied either the docket shests andior
other relevant counl documents to osceriant the ecenxary daka. .
261085 Federn! Crund Monagemen! Statipiacs, Administrativea Difice of the United Stalea
Courts, Leonidas Halph Mechan, Director, p. 48, .
9 Appeala of adverss jury decinions add an additipnul 11.3 monthe fram the Gling of 2 notite
of appeal lo final dispesitpn 1996 Judicial Suainea of the Linied Stoden Caurts, Report of the
Director Leonidan Talph Meckan, p. 165,
CTJH & Fropaing To Nuormow - Access To Federg! Courd, NYT, 105/04, Seclion &, Page 1,
oluran 3. -
LS dndicial Business of the Dnited Seates Courts, Repart of the Directer Lesnidas Ralph
JMHHH, %9;39‘, U5 Covernment Stlatistisa p1.lh]:in]'|r:|:| At e mEepucke man, Tabla C-—Zﬁ.'_ e of
L Lt .
co Judg_‘r.u Frogosing To Mamowr Acevas To Federal CQuart, NYT, 12509, Saction A, Page 1,
ummn .
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employees, is (o nobody's benefit and would be substantially reduced blj." l:p-ntlinu"llng
I‘.1|:l permit lems coatly and more time cfficienl acbitzations to resolve discrimination
Clalma. ' .

B. Empfoyees Alleging Discrimination Fore Better in Arfitration
The arguments agaiost arbitzation of employment discriminabion disputea in the
securities induetry are grounded oo the mettaken premize that the procesas yielda
urifair raawlta to amployees, This is not se. i ,
Employees alleging job digcrimination benefit substantialiy when their claima are
heard in arbilraties. Thus, employess allegiog discrimination befora the NYSE and
WASD panels prevail far mors frequently than de employess whose diacrimination
claima are heand by juries. As established in the chart, an employes wha bnnEs a
dis¢rimination claim in arbitration before a NYSE papel i3 almoat twice ag likely
to pravail before a pane! in that forura than would that same employes beforw n
jury. Theee results put to rest the mistaken belief that ¢mpleyees cannot get a fair
'I\tarin.g before an SRO panel. Indeed, the foct that Emlt_r eea alleping discrimina-
tion prevaited in thirty-eight parrent (38 46 perceot) of the decisions rendered by
NYSE panels and thirty-tare percent (32.57 percent} of the NASD decivions, as enm-
with a twenty-two parcent {2212 percent) win rate in the SDNY leaves little
ubt that critica' concerna about eoc industry-dominated arbitration peoeeed-
inga ars inaecurate, Lo pay the leaat,

C. Employees Enjoy Mumerous Qther Bengfita in Arbitration

In addition to these aficiency and fairness benefits, employees who utilize arbi-
tration enjoy numercus other benefits than do their ¢ounlarparts o court. b evurt
Eromedin.gs, employers are [requently succepsful in_ having discrimination claims

inmissed on & motion to dismi=s or & motien (or sumtmary fudgment. [ndeed, ae-
cording to etatiatics compiled by the LS, Buresyu of Justice Statistics, during Gscal
year 1995, Federal distract courts dismissed 10,90 discomication cases sush that
only 1,021 discrimination capes ectoally went to tripl9 [n ﬁacallyes.r 1396, only 6.3
partent of emplovment discrimination cassa renched trial.? Similarly, a study of sex
and pge digerimination claime found that motions to dismisa wara sutcesaful forty-
wix percant (46 prroent) of the time aod summary judgment metions were successful
fifty-nine percent (53 percent) of the time 32

arooborating thig fact 8 an apalyeis of 3.7 million Federal diatrict court casen
done the ministrative Office of the United States Couris, asecmbled by the
Federal Judicial Center and disseminated by the Lnter-University Consortivm for
Political and Sarcia]l Research via the Interoet. This datz showed that of the 2 586
statutory employment discrimination cases terminated in 1994 that were oot actiled
or dismissed on other grounds, Almoat 70 percect were decided on pretrial motions,
Out of that T0 parcent, employara peavailed in nearly 98 percent of those pretrial
motions while plaintiffa sucoee&ed in just over 2 percent. ™

Such is surely not the case in arbitration where employees in all but the rarest
cazea will hava the o‘snllm'tuniur mdpreunt their case pt & hearing. Aa arbitration
practitioners will readily acknowledge, prehearing dismissal rulings are rave, Tha
rulea of the NYSE, for instance, do not even provide for motiona for summary judg-
meot or digmissal and, in actual practice, prebearing dismiesale are virtually noo-
existent. The implication of thia fact is thet claims which would ctherwise have been
dismissed in ¢ourt on legal grovnda are preseated Lo arbitrators, allowing the claim-
anta n opportunity which he or she may. otherwise not heve had—an epportunit
lo persuadn the arbitrators that “[airness” dictates that celiel shouid be pranted,
sven where the strict lagal elementa may be lncking.

Moreover, since diacrimination claims are oflen Trought in cogjunction with other
eraployment claima, auch as breach of contract, tort, eod wage and hour ¢laims, e
moving discriminaticn claimm from arbitration would cause a bifurcation of disputes
Letween smplovera and cmployees, The rezulting bifurcaticn is wasteful to a][m;nr-
ties, risks the anemaly of conflicting decisions arising out of the same facts, and is
particularly oneroua to the party which is lees abla to bewr the burden of parallel
proceedings —typically, the employee,

I Letter dated April 15, 1397, from John Sealia, Statiglicien, Bureau of Justies Statiatics.

Al 1995 Judiceal Huminesr of the rufed Sfater Courts, Beport of the Director Leonadas Ralph
Mechan, p. 164, .

12 Em, et Diverivtinotion Against Midiov onad Qider Woman, Yodume 7 How Courds Trear
Sex Ape Discriminafion Copes, & repord by the Women's Legal Befense Fund for the Amer
ican Aspociation of Hatired Persons, lBBéTp. B, :

#Theodore Endenberg & Kevin Clermont, Fedecal Distriet Covrt Civil Cases {aocertainsd foom
E;E:Iaite al addresy; Adipflreday I rornell et 8090 questaln. i, visited an of August 19,
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Angther bepefie of arhutration relatza to the less stringent rules regarding the ad-
misaibility ef documents at arbitration hearings, At the hearing, the strict rules of
evidenct uied by courts do not appuy. As the LS. Supreme Court noted in Qéilmer 34
this iz & distinct advantage for employees, ne it aflows them (o put before the arbi-
trators o]l manner of *evidence” that would net be admissible in conrt. Similarly,
the limited availability of hearsey objertions and other technical sbjections and de.
vices makes the process mene “waer-foendly” and therefore readily accedsible to em-
ployeea_ In short, these reduced formalitica of SR0 arbitration faver the party with
mere limited respurces—typically, the amployes. .

¥, Criticirma of the Acbltration Process are Misplaced

As patablished shove, there are many beoefits of -arbitration. Tuming (rom the
benafita of arbitration to the unfounded eriticiams of the procesa itaell, the following
iliscussion endervirs to correct aome of the more frequently espouaed criticizms of
arhitration.

Critica frequently elaim that the arbitrators who hear employment discrimination
casnga are not well trained. Thia 1. net true. The SRO% that corrently administer
securitiea arbilration eased apensor training progrums oo employment diserimina-
tign law for which they actively recruit participants. As the Ruoder Report poted, in
1994 aleme, the NASD conducted training seseions oo employment arbitration that
were pttended by approeimately 700 nrbirators?? A8 one example of the raining
thal 1= given, both the NASD and NYSE have participated in a braioing program
sponsored by the Asseciption of the Bar of the City of New York, 2 nsutral Fi;:rdﬁ
made up of réprasantatives of employers aod emplovees. Lawyers representing bolh |
emplayera anl:ﬂ;mp]o;.reen oonduct each trpining session, The resudt, in the words of
an independent Eubl:car.ion. that revirwed ene of tha sesaione of r.h?;_lprn , Wos
“cemmendably objective.” 3% The MAST) prepared profeasippally edited videotape of
the Association of the Bar training program, which it uzses ig its traiping seesions
throughout the country. Other treining efforts continue aa wall, ag discugsed balow.

The criticism of the suppesed lack of training by arbitraters is alse logically ub-
sound. Since juries heve no training in disgcrimination law, there ia no reason o sup-

that 4 fudge’a inatructions ta 4 jury conéctniog the law leave the jury any more
informed than arhitrators; particularly when arbitrators—unlike juries—{requently
have recsivied spodfic traimny io this area.

Critics alao argue that arbitration is upfair because arbitrato la_are net fa
diverse a3 jury pools, The SEC, in mmmenting oo a draft of the GAQ Report, dis-
prelled \his very notion, stating that “GAQ focused it attention on aome Aapecta of
the general operaiion of the forums, particularly issues relaled to the compoaition
of tha arbitraeter pogl, and again Jid nuzﬁnd raoblems thol affected any porticular
casor." 37 [n thet same emment, the SE furdfer autad that there was oot "any in-
djc.qnl.i:r:l-dﬂl' tias in the adminietration of the [diserimination] claims” that the GAQ
Teviewed.
 Muorecver, critiviama that many of the arbitraters -are older, white males and the
implicativn Lhat this demopraphic profile precludes them from rendeciog fuir deci-
aiona o discrimination acliens are—ironically—besed on discriminatory and offen-
sive stereutypes. Indeed, it ie just soch an unfounded preaumption that led the Su-
preme Court to hold thet gender and race bamed exclusiona ol potential jurors ie an
uncoenstitutional practice®* Moreover, the Supreme Court tepeatadly has “deciineld)
to indulge the urnpbiot thit the parties and arbitral body conducting 8 proceed-
ing will be unable or unwilling to retain competent, cosscientiows. and impartial ac-
bitratore." ¥ [0 all evenis, auch criticiema are misplaced in light of the commendahle
efforts by the NASI and NYSE to diversify their arbitrator pooks and to increase
the extent of training provided to their arbitrators—traiming which is certainly not
available ta juprg, s Ti;.i:!- ¢riticism also ipnores the practical reality Lhat arbitration

Hau LS et 32

*Ruder Report at p. 117

FEArhtration Training: Employment Law Seminge, Seo. Arb. Contmentator, June 1933, at 8.

T Letter foam Kobert L.D. Colby, Deputy Dicestor, Securilies and Exchange Commiasion, ta
Linda C. Mores, Directsr, Educatien and Employaest Issues, 1T % Oenecal Accounling Office
(Dhec_ 0, 1933 {Appenclia XTT bu 1984 A Report) lemphasis sdded).

“e8ee, g, Batson v. Kentucky, 476 115, 7h (1986) {potential jurars net aubject to peremp-
tory chalienges oo nerount of moe based on the RBsumption that & potential juror of 8 partecular
rece cannil impiertially consider merita of cass s invalid and wocomstitubisaly Sdmonon v,
Leesvalle Corergte Co, 50 US. 614 (1991) |“Botsen™ rule extendad to private civil cones eucli
that I'J‘JI? EXATCIBE 0f£emmpmrg challenges to exelude poteotial jueors braed on race dewmed
vncanetitutionall, JEB. v. Alzbama, S11 115, 147 {199} igender-bassd excluzion from jury in
uncornstibatianal).

Bnimer, 500 U, at 3 Mitsbishi Motor Corp,, 473 115, ak B2

A ebitrulion Trang: Emplosment Low Seminar, See. Arb. Cowmmentatar, June 1993, at &,
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panels ordinarily inclode a lawyer and en experienced buasinesa person, both of
whom typically have a reasonable underaranding of what the antidiscrimination
lewa require in terms of conduct and behavior.

The “older white male™ atercotype is alse factually unfounded, In a.gurvey that
was dope relative exclusively o gendar discrimination claims, the SLIA ana zed
every WYSE arbitration decision from Jasuary 1992 through September 1997 w
a woman cleimed discrimination. 1n 88 percent of those cases, the arbitration pane]s
ineludnd a famale arhitrator, as shewn oo the following chart, The NYSE has made
concarted efforts bo expand arbitration panela to include femala arbitrators and,
judging by the numbers, theze effpris have aucceednd.

Percentage of
Number of Awards in Percentage of Panels
Data of Avwards to Favor of Including Femala
Deciglon | Tatnl | Claimonts Claimants " Arbitratora -
10521997 22 12 % BE%

This same analysis of NYSE arbilrations evidehoes s atrong track record of suc-
cesa DY woraen in that farum. Duriog the past § years, women asserting discrimins-
tion clauzns in NYSE arialeationt racerved an award in b4 parcent of the craes that
wanlb 1o a besring. Thiz success rate eapeemlly significant conswdering that,
previoualy woted, unlike claima litipated in eourt, l.‘.].EJ.III.B heard in arbitrstion are
raraly dismissed oo motione prior to a hearing.

It aleso aumply ia oot brue that ioduslry employees domioate arbitration hearags,
an moma crifica assert. NASD and NYSE ruleas ragquire that bwo of the thres arbitra-
tors aksigoed to hear each employment case must come (fom sutside the mecurilies
industry. Tha one arbitreter who ts from the industry cannct be sssocdated. with the
firm jovolved in the case, and, like gll arbilrators, must sbide by rules requining
him or her to disclose “any circomstaoces which might precluda such artrator
from rendening an objective and impartial determination.”*' The fact that voe im-
partinl arbitrater is koowledpeable about how the securities indusiry works there-
fore mervam to bensfit all parties. Purthermore, each party has tha unlimited right
to chellenge the selection of any arbitrator for cause, aa well an the right to make
one “peramptory’ challange, ie., to remove an arbitrator without having to oifer a
reANGn. .

Critics glsa claim that the public neture of 8 court. proceeding acts &8 a.deterrent
to discriminntory practices, Tﬁjx eritieiam 18 sutdated in that arbitretion awards mre
publicly availahle and are, in fact, often publicized. A finding of diacrimination re-
mains a deterrent to future disctirmination, regardless of whether the proteeding
itaell ia open to the public. Furthermors, the relatively private nature of the arbi-
tration process mpy actually encournge emplovees to pursue their discrimination
cleims in arbitratian rather than endure the public nature of a plenary trial.

The arbitration process alee gives employess an extennive ppportunity to collect
evidenre. Employees are given broad leewsy to demand and receive all maoner of
perctinent documents and informetion from employera prior to the haarog, oflen
without the gort of imitations to which they would ba aubject in court canes,

Alae misplaced is the aupggestion thot court in preferable to arbitration for employ-
e2d becauge eome jury awards are IarEe than arbitration awards. Moraovar, even
when jury verdicta are aberrationally high, they are frequently redueced or nullified
by the court or oo appeal, as confirmed in a recent atudy performed by the Nativao!
Law JSourngl. Thia study examiped employment discrimination verdicta of $1 million
or mare which were rendered during 1#96 and 1997, and found that damages were
fully reversed in about B0 percent of the 35 camea Lhat had gone theeugh pest-trial
motions. ¥ Notably, this same study reinforced the pervasivs judicial hoatility to em-
ployment cases; particularly hy Federal judges, am discussed above, One of the rea-
gons ited in the study for these frequent, aod sometimes autamatic, reductiona or
reversals i Title VIl's 3300080 cap for punitive and smotionel diatress damages.
In ahart, the suggestion that the interests of & amell minerityof empleyees whe may
win gubstantial jury verdicts should dominete cver the inkeresta of the vest majority

WS, ]e'_g., KYSE Arbitration Rulsa Rule G1fad; NAED Code of Arbiteation Pracedues,
§F1031Hal
12 Fudges Slash Worker Awards, Naticaal Law Journal, April 20, 1958, p. 1.
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ol employeeas, who benelit from haviog & quicker, fairer, and more efflicisnl mecha-
hig fof regalving smployment discrimination claims, should be rejected 43

Y1 The Securitiea Industry 1s Werking to Foster a Workplace Eovironment
Thet Promotes Tolaranes and Respect for All ite Employees, Therahy
Promoting the Yery Goals of the Civil Rights Laws

As noted, S1A and its members deplore gender discrimination and intolerance of
all kinda. Although it is important o punish discrimipatory behavior, 814 believes
that it ia at lesst Ay important for the secuntias industry te recruit, hire, promote,
and retain qualified women and minesity smployess T t tad, tha SLA itaelf has
egtablished a high-level Divarsity Committes o [ocus membara’ attention oo these
ipmuea. SIA 8 activaly working with ita membership to increass the ranks of women
and minorities in the industry aod to mssure that all emplovees enjoy a working en-
viropment in which they can maximize their success and edvancement. SLA last
year produced and diggeminated g vides forusing oo the impartance of erenting di-
versity within our indusiry and gtreasing the commitmment of gur firme to thet value.
The video highlights the positive attitudes of senior management in our industry
about diversity, both in terme of woemen and minorities.

Mast importantly, tha securities irma thammelven are keeoly aware of the impor-
tamee of full pavtizipation by women and minoriting it their industry. Te that end,
firms have taken ab epergotic and proactive a,psruanh te develtpiog progrims and
initiatives designed to recruit, train, develap, and retain women and mirorices, The
pecutitien industry has been sggressively purauing a praactive agenda to help loster
pogitive developmenl, support, and understanding of amployment and diversity i-
cies amongst it ranks of executivea, mmpipers, and stafl. Those divemnity sffpris
focus oo all aspecta of employment, including recruitment, hiring, developient, ra-
tenbion, and promokion.

While it may be beyoted the scope of this hearing, we believa it may be helpful
Lty provide geperal information about Lhe many Lypes of initiatives and programs un-
dertaken by its memdber firma. OF courge, the apecifie Al and indtiatives that
hiuve beeri podertaken very greatly baged on the difering meeds and rescurves of
the firtus. Indeed, sioce the size and business forus of S[A's SO0 members do vary
ts 8uch an extrme degres—ranging bom firma with G006 empl operating
from G50 offices to firms with two emglojrm—il in aimply net possible to dascriba
the programa in {erms that are epplicable to all membars,

Recruvimeni. With an eye toward recruitment, securities firms have tailored and
expanded tradilional recruitment programs to attrect mere female apd minerity
candideten, In the interest of divarsity and, specificatly, with respect to reeruitment,
aome Grma have created advertizing ﬂmpﬂjm:gut«bd at female mod minarity
candidates. Others publish caresr opportunity ures that epeciGceally targat and
encpurage wWomen and minorities to enter carpers that in the may have bean
considered inhospitable (o women and minorities. Sscurities have increased
their upe of women-owned search firme thet focus epecifically on g] ityT Women in
the industry and some frms bold special meetings on eollege graduate achool
campusas for womer students. Some have formed alliances with minority MBA aa-
exciations al or busineas schools in an effort (0 become Bequainted with their
poale of quelified femals and minorty candidates. As part of some firma' recroiting
elforts, securitiea firma have icipated in comwunity outmeach programs, interp-
ehipe and inlstnal programs amglued to provide women and mineritied with a heed
start in nhtainingtﬁerm.mant employment positiona in the gecurities industry.

fetention. With respect {2 retenlion aflorts, that ia, programa designed fo assure
that w firm's culture encourages the advancament of women snd minoritien ooce at
8 firm, managars are aocouraged to develop all their employees to increase their
ekille and chances for success within the firm. At many , diveraity programa
are pﬂmEIL:mmted by mentorship programa to Asaist oew employees snd junior pro-
fasxionala in their esarly career development,

Lnvironment, Seturitien Grms work very hard to encourage an environment that
welcomed a diverse workforce, Programs designsad ko heighten the senaitivity and
swerenesa of diversily-relsted izanes in the workplace have besome an important
part of treining ot many Grma. Securities frma were smong the leaders in American
induptry in developing such diversity programs, These programa include mendatery
diversity and other training seminam to incrense pensitivity to gender and minority-

1 While plaialiffi’ lawyers may benefil from a ayslesn which dismisses many cases but which
helds oot Eu bwope of cailllon-dpllar verdicts, pluintidls themselven hem:l'.'l.t“inﬂ In & m
;t;]r:‘ll_m&m[m & betler chancy gt hewiog their "day in court™ and sl obtaining s rebional jody-

in heir lavar. .
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related jasues in the workplace, At many majer firma, auch diveraity programs are
privided to Line and support stalf as well. ]

Folicigs ond Procedures. The strong writlen policies prnhibiti:::F discrimination
that exist throughout the industry are alse a teatament to the industry's fome oo
diverwity-related isaues. In order to commuonicate a clear and sMtoong MeszaZe 19 am-
ployesa mod m ment that they will not ceadone 8 discrimingtory work eovirgn- -
ment, most Grma Ea\rt palicies specifically stating this value, The firme assure their
erployees that if discrimioa ‘vonduct is found to-have occurred, prompt end &)
E:nj:nau remedial action will be taken. SLAS mamber fizma vrge am s who

lieve they have heen discrimivated against to come forward, make koown their
grievance, and Loke cave to assure their employees that there will be no retaliatory
action for lodging a complaint. Emziﬁreea at many firma hove a variety of patha -
they may [ollew 10 raize concerna are free Lo choosa whichever is most com-
lortable fer them, For instance, an emploves may heve the opticon of apeaking with
their immediate aupsrvieor the naxt level of managemant, their human resources
repreaentative, or legal department of the firm. The exastence of catablished
po ? a0d procedures bo air employient grievances 1 disseminated in new hire
pac; s, by posting it in common work erena, andfor by publication in refulnr in-
ternal emplovee communicativos, At siine member firms, this messaga is dalivered
directly by senior management. . ) :

Inpestigoting Aflegations. Cur Grma s committed to investigating all cleims.of .
gemvdar discrimination or harassment and in many (irms, writlen mlemeal firm. pmo-
gedures require o prompt end careful investigation once a complaint is received,
Investigaticns are customarily led by human ressurces professionzls supported by
attornays whe are traised in conductiog euch investigations. Cice the inveatigation
is completed and if wro ping is uocovered, the appropriate diggiplinary ection ja
taken. Some examples gf appropriete action neluds counsaling, reductien in com-
penasticn demotion, and, of course, tarmination. )

While the securities industry i3 committad to providiog workplacea free of aexual
hargasment znd discrimination, even the stroogest of commilmenty cannot guar-
antes that there will never be any instanss of discriminetion. Cur industry employs
hucdreds of thousands of men and women and there will invarahbly be isolated
problems at a given fitin or branch office. Degpite the existence of individualized in-
stances of missonduct, euch miseonduect i3, unlortunataly, not unigque to our indus
but id problematic in almost sll industries, and even in Croverament While we will
NEVET able (o guarAptes Lhat igolated instances will oever pocur, we can state
uneqhu.'tmpally that these problems are not syatemic or pervagive, Thus, the point s
it that ingtances of sexual harasament snd cther forma of invidiows discrimination
uofortunately exigt in all jodusiries and in seciely generally, bul that semurilies
firma activaly address the issua and, to this and, oultures, work envirpoments, and
procedured Aré Progressing toward A aéa chaoge in the workforce in this conntry.

¥iL Whaolesale Changes to & Syatem That Works Well are Unnetésansy,
Particularly Where Improvemenis Have Been [mplemented aod
Further Changes are Being Examined .

While arbitration provides an attractive and fair alternative to court litigation,
the gecurities industl%ia oo record es being ready te work with Congreas, the SEC,
the EEOQC, and the SEOra ta develop waya in which to improve the proceas, Eather
than changing n ug‘utun that haa proven to be effective and fajr, SLA has advocated
that a concerted effort be made to improve cartain s, of the procems. S1A Jatter,
dated April 25, 1997, to M Schapirn, Fresident, NASD Reguiatian_ Virtually all
of the changes epdorsed by the industry have been or wre being congidered by the
SR(ra. These im aments include: (i) increpding the extant azﬁ quality of arbitra-
tor traning with reapect to applicable cmployment law, (i} mandatory and auto-
matic prehearing exchange of relevant decoments; (i) increasing efforts @ fbrm a
diverse pool of arbilralors from which panels are choaen to encourege demopraphic
diveraity of penels; and {iv) allering the method of arhitralor selection such as fur-
nishing parties with an increaped number of challenges or utilizing the list method
of salection of arbitrotors.

Bﬁ wioy of background om to the chanpea that heve been made and pre being made
to the arbitration %; in January 1998, the Ruder Report was insued. T%.at Te-

rt atudied the NASIF¥s securities arbitration process and recommendsd teforms.

#ight-peraon task force, chaired by David 5. RBuder, former Chairman of the
SEC, voncluded their invcsltifntian hsr isauing over TS reeommendstipns for chan
and improvements to the NASIFs dispute resolution feram, Sioesr mid-1996, the
NASD has baen reviewing and imﬂementing those recommendations, According Lo
a report eecently issued by NASD Bapulatiog, “the precess haa invalved ing the
central recommendations to the constituents who use the forum in an effort ta test
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the viability of Lhe recommandations and to build @ consensua for ch ! NASD
Regulatica Dispute Besolution: Status of Arbitration Palicy Teak Force Hecommen-
dations, p. 1, April 1098 {(NASDR Status Report) . .

Atnong the areas covarad in the NASDH Statue Report, ie arbitrator training. Ac-
cording ko the report, NASD Begulation conducls over 200 arbitrstor training pro-
grams aonually jo over 40 cities nationsids. NASD Rﬁulnt&uﬁ conducta training
programs lor new arbitrators and for more experien arhitraters who want to
chair panels. MASD Regulation invelves local practitionars in the development aod
delivery of training seminars oo specdal topics such pe employment law, discovaery,
or damage caleulations. 1o addition, NﬁSD%-eg'ulaﬁun traina arhitrators to function
an co-trainerm with a comprehensive Train-The-Trainer course. To supplement the
individual programs, NASD Regulation publishes The Nextral Corner, 8 oewsletier
for all arbitrators and mediatorn. The Newtro! Corner provides updates on new rules
aod policiea and expert guidancs on the diaputs resalution processes

Another area at io the WASDR Status Beport which mai.r have an mﬁ.
on the arbitretion of oivil dghta claims in medistion. NASTY Btion has wor
vary hard to devalop B voluntary, nonbinding mediatien program. In this forma!i
the parties control dispute reaglution process, including case scheduling, neutrs
salection, and the oulcome of the came Ioveators, brokerage Grms, istarad rep-
rapantatives, aod attorneys ara beginniltu]a; to explore waya Lo use and fit firam
the mediation alternative. Arcarding ta NAE&)R Btatus li'.l,".pw:lri;r walyme in medi-
ation has grown steadily sinoe the start of MASD Regulslion's p . Simes the
beginning of the mediation program in 1936, over 1500 cases have closed, with a
st=ady Bl parcant mettlsmment rate.

In surz, it would e hoth &umtinﬁ and iropic if Draconian chanpe ware im
when the majority of the recommendations made by the GAQ and by the Buder
Taak Foare have yat to be fully implamented by tha SR{Ve, and at » tima when
those changes are gupported by the securities indusuz. The industyy has bean work-
ing with the S8R0 Lo craft change that will benafit the system and improve the per-
coption that it 5 unfair whila st the same time, maiotaning the efEmem:y of the
procesn. Until the modifications heve been implemented and, perhaps more impor-
tantly, monitered in terme of their impact on poblic perception of tﬁ: ayatem, it ia
premalure Lo abandon the process,

The suggested imprevements will help make an excellent Arbitration ayaterm avan
more effaclive. The chenges proposed can only enhance Congresa’ efforts to combat
employment diserimination and protect the Nabion's smpiloyees.
¥l Conclusion

In mutn, maintaining the industry’s ebility to privately contract with their employ-
ees and maintaining arbitration as o visble foum for resclution of these disputes
is essential to reduce the costs, in terma of both money and humen resouzoes, inci-
dent to court-basad litigation, and b0 ensure the equitable resclution of discrimina-
tion claima in the securities industry. The ar Le against permitting smployres
to arbitrate diserimination disputes ignore: (1) the confidecce placed in the arbitra-
tion process bﬁntha Hupreme vt (21 the domumentsd suceess of SRO arbikration
pa in reschviog discriminetion claims fairly and eﬁ'lden;!l_;r: {3 the incressing in-
ability of the Federnl eourta to rosolve such claima fairly, effectively, and efficently;
and {4) the unwieldy bifurcation of claima chat will result if plaintiifa pre given the
eption of bringing employment discrimination claims iz eourt.

Arbitration of discrunination disputes in the eecurities industry has been a sug-
ceas for all pertiea and should ba ilted to ontinue mince it prvides an effective
forum for vindicating statutory claims and does not diredaish the employes™ aub-
at{'nfﬁva legal zighlt:; fy on this ami

e gporeciate the opportunity to beakify on thin important issue weleome any
Queations From the Committes. pe

FPREPARED STATEMENT OF ELIZARETH TOLEDOD
YIoE PRESIDENT, NATIONAL ORGANIZATION FOR WOMEN
Juny 31, 15493
Intredustion .

Good morning, and thank you for the epportunity ta submit testimony on behalf
of the National Orgenization for Women (NOW) the lerpast group of feminist activ-
iste in the United States. Sinea NOW in dedicated to ending discrimination of all
kinds, we have 2 keen intereat in ending Lhe mandatery arbitration of empleyment
diserimination dispules in the securitiea industry.
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Today, you will likely hear  Iot of detailed discussios about the merits vef fom
of mapdatory arbitration, what is cequired by justice versos what js currenily al-
owed by Taw._ I believe that the argnments about the Mawe in the current securities
industry ayatern are well-known and, in any case, can be betker ?ruented by others.
[ want to concentrate oo the direction the consequencea of the debate for the
indpatry and the Nation. T -
Arbitration Overhaul is Long Cherdun ]

Thanks to mandatory arbitration, the securitiea induatry ia atill a field dominated
by white men. Women and people of color are forced to work i offices where man-
agerg heave Littla lear of—or respect for—oivil rights lawas beciuse they karw they
are essentially immoune. When employees sign the Form U-4, they sign away their
righta. As @ result; the securities ivduatry is able to bvpass the very ayatem earahe
lished to protect the most bagic of rights: the civil courts, Withiout the deterrent ef
fact of the courts, discrimineticn. has bean allowed to feater—on Wall Street snd
thrgughout the iodustry—denying women and peopla of coler accean o the most lu-
trative pogiticos in the field. T

Alter listening to the atories of wemen who hava suifered great injusiices in the
securities industry, NOW's leaders and members have remched a clear conclumion:

Mendatory arbitration effectively puta the civil righta laws and rllows the stroritias

ibdustry to lag behind other prolesmionel fields in hiring, working conditions, and °
prometion of women and pesple of eolot,

The human cost of this umpuat systers has been high, The industry-sponeored ays-
tem of mandatery arbitrakion hes created » hostile work environmenl for women
and peaple of color. The list of complainty is endless. Ope recent case o which NOW
was Iniohved serves as an all o typical example.

The “Boom Boom. Room™— & fraternity house Siyle relreat for mala brokers ooly,
housed in the basement of 8 Smith Barney branch office in Garden City, New ‘.l’d:ri.
completa with & tmiet heoging from the ceiliog end-an oversized trash can used to
sepye Bloody Maryw—was, perhAps, the moel fotorsua sbuse io-that firm, but oot
the most egregiovs, We need <nly read the 94-page complaint in the clasa activn Suit
against Smith Barmey ko get 8 snapshot of the living hell women were forced to en-
dure. The cozmplaints includa pregnancy discrimicstion, dead-end career tracks for
women, and, of course, sexunl harasament.

Roherta Thomann wea & senior sales amsistRnt whep she went oo ot S-weck ma-
ternity leave, Thomenn reports that voly dayms before her schedulad return tg work,
ahe wad ootified thal she would be demorad. Acording to Thomann, male employees
who took medical leaves of absence were not dematad, . .

Judith Mione, a 40-year veterap ino the sernobies jndustry who has numa,fu]l}r
tompleled the Series 7 (Registared Representulive), Seriea 63 [Uniform State Seconi-

Heq), and Series 3 (Branch OfMice Madager) licenaing axaminations, complaina that

she was repeatedly denied the oppportunity to sdvanee inko managerial positions at
Stmith Barney—-aven though men with less qualifications and- experience were hired
to fill auch positions, Despita her repasted applications and ioterviews, Ms Mimme
3ajd she was forced to B ition . As A dales assistant. Duriog one interview,
Ma. Mione reporta she was told that the ideal candidate would be “some guy with
brasg balls"—clearly not Ma. Mione, .

Lydia Klein; & Viea Pregidenl in Smith Barney's main office in New York City,
allegedly was aubjectad to sexval harassaent. According to the somplaiot she fled,
mele employees in her office sent her a galygoe in the shape of & panis wilh-ricetta
cheens spurting out of ote end, Om another occasion, she receivesﬂchomlam cand
in the chape of & penis She alzo complained that 3 male superviser vsed o loo
at her breasls ang comment, “Cah, | Iove them.” A mals tradec alse stared at her
brezsta and would ask, “How they hanging® Ms. Klein atated that men in the office
oftan refesred 0 woman uweing auphemisme for female genitalin tos proteaque and
tot olfensive to repeat, - . . ;

All' of the 23 named plaintiffa in the Smilh Barpey case chose the risky courae
of pursuing s cially claas action auit ever industry-sponsoted mandatory arhitretion.
They chose litigation even though the odds of class certification were Jow, .and de-
gpite the likelilood that their class would exclude lower-leve] stalf who are predom-
itimatly wemen. Why? Perhapa it is because the majerity of arhitrators are white
men over the age of 60, many of whom have been employed in the management
renka of securitien firms, Maybe thed;aprefer litigation bacauwse arbitration ia ﬁiding
with no appeald process. Some of women may gsek justice n the @vil tourta
becauze arbitration pane] membérm are oot required to be trained or expericnced in
employment discricainntion taw, Under industry rules, arbitratora are not even re.
quired to uphold the law. . : )
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Clearly, mandawry arbitration is bad for employees, and it can slsa cost corpora-
tions money, Sincs the poly way women and people of color can have their day in
pourt is to form a class and aue, companies——like Smith Bamey—face axpeheive
elams action suits im Federal court. The plaintiffa io the Smith Barmey case never
would have initiated a class sction if they could have had aocess to the tonrta. TRY-
mately, even billitn-dollar Wall Stroet companies will benefis when arbitration ia an
optico—not R mandata.

The MNational Aseociation of Securities Dealera (NASDH and the US. Securitios
and Exchange Commiszien (BECY have come Lo realize that mandatory arbitration
is 8 bad business practics, Both have opted to reptove the mequirsment that indus
employees aipgn away their civil riphts in exchange for g job. The Mew York Sioc
Exchange { E} ie axpected Lo follow euit at its saxt Board meeting, While the
changs in industry requirements represents a (remendous stap forward, it by no
means signals an-end to mandatory arkitraticn. ) Ce
Congreasional Action (s Necossery - . ' .

Tieapite the anticipated changes in the Form U—4, mest women and people of eolor
amploved in the Becurities insustr_\' still will et have sccess to Lhe courts. Tha
MNASD's and the 8EC's rule changes will oot make mandatory arbitration on Wall
Street go away Securiliea firms—like Smith Barney—have intermal personnel poli-
cies that require the arhitration of smployment discHmination complaints, While wa
applaud the action liken by the NASD and the SEC, it will prove to-be [ittle more
than a hollow gesture to the women and people of elor in the industry wha still
are locked out of court and deprived of tha right to argee their cases in Eont of an
impartial judge and ‘a jury of peery,

ngregs muel take immediate action to insure that sseuritiss industry amployees

are eatitled to the full benefits of the Mation'a equal employment opportunity laws.
E 'i.E_-I"m the beat interest of the employees, of the firms, and of the Matioo to pass

inlation. : :

our failure ¢ act would send a dn.ngmua mignal t¢ employers in the sesurities
industry end gthera. Since 18%1, when Congress for the first time gave women and
people of cofor a right to trial by jury eod damepes in employment discrimination
ceseq under Title VII of the 1964 Civi] KEighta Act, a growing number of smployers
are motivated to akay out of court. Ineressingly, e see other Emplnﬁm looking with
envy Al the securities industry's system of mandatory arbitration. Numerous compa-
nics as different as JCPannays and Hooters now are tryiog to imposs this wofair
syatem on-their employess as they ask, not unreagonably, :ﬁ]!‘ it should apply ondy
to the securities firms. . )
Conclusion :

Senators, it'is incumbent wpon you b reaffirm your commitmant to the civil rights
laws of this country. It is imperative that you safeguard the rights of 5l employees.
I urge you to right the wrongs suffered by so many women and pﬁgplﬁ of eolor by
ending mandatery arhitration—ficgt in the securities industry—and ultimately in
every induatry throughoutl the oanmtry. : :

Thank yow -

PREPARED STATEMENT OF ROBERT E. MEADE

" SENIOR ¥ICE PRESIDENT, AMERICAN ARPITRATION ASSOCLATION

: SJuLy 31, 1598
- (Hten cited as a4 mare effective aption than traditional litigation, ADE programa
calling for the administrative servicss of the American Arbitrotion Association bo e
anlve monunios workplace digputes have been implementad lﬂ nearly 400 large cor-
poratins covering approximately 4 million amployeez worldwide. a num of
companies adoptiog emf]:ﬂg&ut ADR plana is expected to grow exponentially in the
coming year. exndusts traiving programa io conflick avoidance and
dlupuu_re-qnlut.inn technigues for Liuman resource manafaru and Aupmrvisors for
companiae including Boeing, Genernl Electric, and Merrill Lynch,
. A of July 1988, Merrill Lynch now includes the AAA as an optional forum for
its emplayess, making it the frmt Well Street firm to give ita emp the option
:f _ndvmtgydiaputu through an independent apency not alfilinted with tha seour-
ies induatry, - .

The Aacociation's experience aod balief i that eny ADR method used in the am-
ployment context is meat effective when the partics knowingly and voluntarily agres
an the process, and have confidemes in the neutrality of the mediator or arbitrator
and the procedurss and jpatitution woder which their case is being administeyed,
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Tha AAAS policy oo emplovinent ADR i» guidsd by tha stote of exiating law, s
well as its obligation to act in an impsrtial manoer, 1a following the law, and in
the intereat of providing an appropriate forum for the resolution of employment dia
putes, the Association admigisters dispute resslution programs which mest the due
pricess standands ss oullined in ila Mational Brulex for the Resolution of Employ.
ment Disputes aod tha Due Process Protosed, develeped in cogperation with repre-
mentativea from the Amerscan Bar Association, the American Civil Liberties Unien,
sod others. '

If the Aseociation debermices that a dispute regolution program oo its face sub-
atantially apd materally deviates Fom the minimym due procesa standernds of the
Nationgd fules for the Resofution of Employment Dirputen and Lhe Dur Procest Fro-
tecol, the Association will decline bty pdminimter cases under that pregram.

Introduction

Good morning. My pame is Robert Bleade, § am 3 Senitr Vica Prasident of the
American Arbilration Association. The leader in conflick management saoce 1028,
the American Asbitration Association iz a oot-lor- it, public Bervice ‘orpanazation
dedicated to the resolution of disputes through use of negotiation, mediation,
arbitration, and other ?olu:gl!a? dispute settlement techniques, [n 1997, more than
TB,000 cases ware administered by the Association in 2 full range of matters, inclugd-
ing 141 smcurities camea and 1,345 oeounion employment disputes for companies in
a wide range of induatries. Ti:raugh 37 oflices nationwide, aod eooperative agroe-
ments with arkitral institutions in 38 other nations, the AAA providea A forom or
the hearing of disputes, rules, and procedures, and 8 roater of impartial experta o
hear and resolve cases.

Ohften cited 88 & more effective option than traditional hitipation, ADR programs
calling for the admipiatrative serviees of the American Arbitration Asseciation to .
aclve nonunion workplace disputes have been implemented by oearly 400 large cor-
porations covenog approximately 4 million emnloyees worldwide. The number ol
ampanies edopting eamployient ADR plans I8 expected to grow exponentially in the
cOming Years.

Wi ii tha securities industry, brokerage house employees were historically re-
guired to reaslva disputes through one of tha salf-regulatory organization (SRO) er-
bitration foruma. Thus menth, however, Merrill Lynch becama the frat Wall Street
firm to give ita employees the option of resalving dizputes thrﬂu%h an independent
agency not affiliated with the securities industry, through the 5RO, or through
court. o a d ura from industry prarctice, Merrill Lynch has included Lhe
ad an optional forum for ita employees, Their program should perve as a medel Tor
other Wall Street firms.

In addition, the AAA hax commenced a conllick aveidance and dispute rasclution .
training and education ay for meveral hundred supervidors and human re
A0urcs MARDNZErA At M&npili?gfynch. Contueted under the avapices of the Amerizan
Arbitration Association's Center fur Educational Outreach, the goal of the traini
ia to educate executives, managers, and human resources staff in mediation ap
arhitration processes to enshle them to bettar communicate their progrem to =m-
ployaes and belter facilitate program implementation. In Lhe past meveral months,
the AAA has conductad similar traimag programe for The Boeing Company, General
Electric, and United Parcel Services, :

Sioce the 1981 T).8. Supreme Court ruling o Gilmer v, Interstate/Johnson Lane,
tha Inwer Federal courta have penerally enforced emplover-imposed ADR programas,
as looig AS tl'ua:mgmmn are fair, In the Gifmer decision, the Supreme Court refused
to invalidate Crifmer's ogreement with the New York Stock Exchange that he would
arhitrata disputas with his emplioyer aimply because ha was chliged to sign it in
order Lo work 28 & securities dealer whoae Lrades were executed on the Exchange,

AAA' Policy on Emplayment ADR

The A#A's policy on employment ADR is guided by the atate of axisting law, as
well as ita ohligation to act in ap jmpartial manner, In following the law, and in
the interaat of providing an appropriate forum for the resolutien ¢f empleyment dis-
putes, the Assotistion adminiaters ﬂiaﬁvute reaplution programa= which meet tha due.
procees mtandards as oullined in ils National Rules for the Resolution of Emplay-
ment Dispetes and the nationally-recognized DPue Procesa Protoes! for Mediation and
Arbitration of Stotutory DNaputes Ariging Out of the Emplovmend Refotionship. The
Due Process Protocol was develn by o task force composed of lndividuals repre-
Eenling management, laber, employment, ¢ivil rights organizations, private admiois-
trative agencies, and Government, including the American Arbitrotion Association,
American Bar Asagriation; and American Ciwl Liberties Union in May 1955,
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NetiGeation

If an amployer intends to utilize the disputs resolution services of the Association
in an employment ADR plan, it shall, at least thirty (30} days prier to the planned
effective Eate of the program:

(17 Motify the Asspeiation of ita intentiva to do so; and

(#) Provide the Associatiom with a copy of the employment dispute regolution plan
for review, If o employer doas not comply with this requirement, the Associa-
Lion reserves the right to decline its edministrative services.

If the Aspociation determines that a dispute resolution program on ite laee sub-
atantislly and materinlly deviates from the minimum due precesa standards of the
Nationat Rules for the Besolulion of Employment Dizputes and the Due Process Pro-
tocof, the Association will decline te administer cases under thet program, To date,
the American Arbitration Amaociation has refused to administer oearly & dozen am-
ployment programe when the companies, for exzmpls, tried to limit remedi=g or
sharten the statute of Limitations for Gling & claim.

Designing a Fair and Equitable ADR Program

Deacriptions of the full range of legally availakle ADR optiona and a checklist of
cansiderations for employers are included in Resofving Employment Dicputes—A
FPractirnl Guide, devaloped by the Asaociation in order to assist companiea and their
legal counsel in the raspon=ibla develepmant of ADR plans  Far axampla, ADE plans
ghall:

+ Give employees clenr notices of their right of represcotation;

+ Allow for the same remedies ated relief that would have been available to the
partien hed the matter bean heard in eourd; .

» Provida time frames that are consistent with applicable statutea of limitstion;

+ Provide adequite potice ta employees prier to the plan implementation.
in addition:

+ In-house dispute resolution procedures, such aa open door policies, ombuds, peer
review, and internal mediation are encouraged,

+ An external mediation component br reaclve diapulss oot settled by the intaroal
dispute resolution process i= recommendad.

+ Frogreams which nae arbitration ea n final step may amploy:

Predispute, final Rnd binding arkitration;

Predispata, nnnhindiniarhiu'ation;

Postdisputs, final and binding arbitration; or

Postdisputs, noabioding arbitratioo.

The Associetion’s experience and belief is that aoy ADR method used in the em-
pleyment eontart is moat effective when the parties knnwingly and voluntarily agree
on the process, end have confidence in the peutrality of the mediator or arbitrator
and the procedures and inetitution uader which Lheir cass i baing administerwd,

Panel of Experta

Io addition te the development of the National Rules for the Resalution of Emplay-
mernt Dizputes And the Tue Process Protocel, the American Arbitration Association
han put together a firgt-rate, national panel of 600 employment law experts —divarse
in gendar and athnicity and hiphly qualifed with more than 10-16 years experienca
to resalve these disputes, The arbitrators were all required o attend the AAA'S uni-
form, consistent traioing programs. Anyone who selects arbitraters oo our panel te
reaohve their dispute can have confidencs in their fairness, their integrity, and their
qualificativns wod experience.

Te mviaw and moniter ongoing developmenta in the vse of arhitration and medi-
ation to resolve employment disputes, the American Arbitration Association has »
Nationa! Employment Advizsory Council, berne out of the Employment ADR Con-
clave hosted by the AAA in 19595 in Washington, D.C.

Finally, the Association has led the way for the responsible development of ADR.
In 1996, the AAA was gamed by the Masaachuzetta Conmiarion Againet Discrimi-
oetion to administer ity ADR system, and we have helped the Depariment of Lebor
and the Equal Employmenl Opportunily Commission in having a dislopus en the
impertant emerging isdues for amployment ATR
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STATEMENT OF JUTHTH . APPELBALM

SENTOR COUNSEL AND DIRECTOR. OF LEGAL PROGRAMSE
NATHONAL WOMEN' Law CENTER

JULY 31, 1088

On behall of the Malienal Women's Law Center, 5 oonprollt organization that has
been working for over 25 years to advance and protet the legal rights of women,
I appreciete the opportunity to express bur views on mandatory arbrtration of em-
ployment disputea i the securities industry. We have long supperted cfferts to end
the practice of requiriag that any emp:lnq'taa, ineluding thasze jp the securitien indya-
try, sign away their civil rights by agreeing to submit al] employment diserimination
claims ko mwandatery arbitration .

Cur MNatior's civil rights statutes codify & commitment to fubdemental principles
of equal oppoctupity end faimess in the workpiace, and provide both eubstantive
and procedural protections for employees who experience diserimination gn the job,
Fequiring that empliyess forfeit their civil rights as o condition of employiiedt ia
inconaiatent with this atatutory frmmework and the nationa! eopy mitment jt reflects,

Meandatery arbitration i3 wnfair to individual claimants in employment discrimi.
oation cuses in A amber of ways. Employees foreed to submit their discrimination
¢laima te arbitration lack any guarantee that tha subatantive protectisns of Titls V11
and other civil rights meatutes will be corvectly and consietently applied; they forgo
Lhe procadura| safeguards thege lows afford, such ga fulf discovery and aF;; e e
of the rulss of avidence; they are lean likely, on prevailing, to recelve the full meas
ure of their damnges or altoroeys feex; they lose the nrportunity for a full siriog
of their disputes; they are deprived of judian] review of the merits of their claims
ax¢apt in the modt sXtreme canen of ]ega] wrer: And thav often pay forum fees many
timea greater than court filing costa—indeed, often in the thousands of dollare, end

agmetimes even when the claimant prevails. Fepacially i combinalion, thesa fea-

turea of arbitvation make it more difficul for claimants to Tedreas their injories.,

In addition, mandatory arbitration undermines the broader public intereat in de-
terving and prevenling diserimination. (e of the uoder]ving goals of private em-
ployment discrimipation suita is to vindiente the impertant- national public poliogy
against diseriminatory employment practices. But when discrimination claima are
resclved behind closed doora without the benefit of public seruting, snd when there
ia o judicial oversight to FuArantes oooeistent correct application of the law,
employers are oot forewarned about the consequencea of thewr actions and future
viclationa are leas likely Lo be delzrred.

Supporterm of mandabery arbitration argpue that the orbiteation of employment
disputes is fir and impartial te ell concerped, They glea contlend. that erbifration
affcrs 8 oumber of advan to claimants brecause it is generally lastar, cheaper,
and less (wrmal than litdgetion jn eeurt. |7 thege asfertions are true, howsyer, then
there i3 no reason to eompel smployeea o ggree to arbitration a3 & condition of their
employment, bevanse an employes with 4 discrimination. tdmplaint will have every
incentive to wvoluntarly agree, after the dispute arises, to au'i-mil it ¢ arbitration
oo motuslly agresable lazma. A strong reascn for industry representatives to ioaist
oo maeadeiory arbitration of employment disputes s thal in reality the deck ia
stacked, 33 we believe it is, in the employers favor,

We praise the decision of the National Association of Secyrities Dealers (NASDH,
renem!} approved by tha Securities sod Exchange Cometission (3EC), bo Lft the
WASD rule that required thoss rigiatered with it to arbitrate all employment dia-
crimination claims. The NASDy elimination of this eaquirement, which we had long
sdvocated, i3 a sipnificant step Gorward.

The HASDYs mowe, hewever, dees oot fully address the problem. First, individoal
securities firms may still attempt to require their employeea to submit v predispute
erbitration agreementa, These employees will be oo better off than if the NASD rule
were otill i place, They will stiﬁ be fareed to forfait the right to adjudication of
their allegationa in & ¢ourt of law. Particularly in an indusiry that has been charae-
berized by numersey sccounts of egregious mexusl harasgmpent and other forms of
discrimination against woemen, this i3 not acceplabla. See, for axample, “Wall Strest
Fails to Stem Rumitg Claime of Sex Harassment and Discrimination.” Wal! Strees
Journnf, May 24, 1396,

Second, neither employment discrimination oor the practice of imposing manda-
tory arbitration of diserimination claima in limited to tha mecurities industry. Nuo-
meroua eployess in o varety of sectors of the emnnmdv have sttempted to requirs
workers be corsent b mandatory arbitration sa & oondition of employment. lE;llqheme
worlsera, a3 much a3 these in the gecurities industry, have a right to the Mll and
farr adjudication of their discrimination complainks in open poyrt. And while some
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recont judicial decisicns have ruled that employers may oot require workers, as q
condition of employment, to waive thair righta to bring future claims undar Titla V1T
of the Civil Rights Act of 1984 (aee, eg., Duffield v. Robertson Staphens & Compeiy,
1998 WL 227489 (Sth Cir)), this principle = oot yat established either with reapect
to all of the civil rights laws oor in all of tha circuiks,

It 18 for Lhese reasona that we strongly suppart 5. 63, the Civil Rights Procedures
Protection Act, intreduced by Senetor Feingold, This bll would enpure that an sm-
ploves with en employment discrimination oaim, in the secorities jpdostry or an
other, would b ahll)e to Rastrl her rights under our eivil oghta lawes and take fu
sdvantage of the substantive and procedurel protectiona that thess laws provide,
This messure would pot prohibit caimanta and employars from sgreeiog peduniordy
to keke a dispute bo arbitration after the dispute arises. But it would expressly pro-
hibit mandntoq;grﬁdispuu arbitration agreemonts that bar the ¢courthouse dpor to
empleyess who have experienced sexual haragemant or other forms of discrimination
oo I;l:ejnb. It in an important piece of leginlation and we hope it will soon be enacted
mto law. L :
 Thank you for providing us with the opportunity to express sur views.
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Coesr Satyatod Feogguld:

The iesue of mandatnry arbitratisn af sRintory smplaysen demir st GaUIms was
zecenily visited by the Wational Assooanen of 3=cunnes Dealers, Inc. (MASD], winch
proposed a change to 155 Tales Hat weuld limunate the reuesnent that sch cavms be ”
athiated. Last mooth, the MASDHs poapopsd rule changs wee aperoved by e Lnisd Sratey
Secmties & Exchanes Commesniom (SECL 1 ig 2eneduled to takoe effect on Taqasny |, 1905,
The &lirumaton &f Scintes melusy arbabratien of canain disputes L5 4 grast netony for
trpioypeeg of that indumtny whe have lony been subjected to g srtmiration proo=s thet many
balietes i5 pafair. AL the frtt oppacianicy, L sepparied the NASD s proposed rule changs By
WriiRest cofTitients to the SELC (3 capy of these fomaments is attached]

T would Like to recard my suppont For vowr ull, the Cavil Rughos Procedures Pratection
Acd of 1997, for many of the same reasan: 1 adwscated appursd the imposigon af mandatoty
athiiration in the secunties isdustry. Thers is no questron of the mmense impor@nce of the
right 15 equal sropleyienl epperimdty regandless of racs, caler, r=hgan, 2ex, nancael pago, 288
ar disability. Inde=d, tee is o overwhebmingly sorog public pricy to protect ot o7
diserimupanen a2 evidenced by Gderal and state ool nghs lam-s whaeh hawe guaranbeed the right
oo equa] apgartunity it the werkqiace far mare ban thimy wears.! The bl woukd antend

' Sem o, the Exuat Pay Act of |963, a5 amended, 29 LLEC S2064d), Title VT af t
Civi] Fights Act ef 1964, 42 11.5.0. G200, = zoap. and the Civil Rights Act of 1991, the Age
Dascriminanion in Emeloyment Aot of 1967, as amended, 29 11.5.C. 5621, 21 5o, tbe Ameficins
with Disabiliviea Acc of 1994, 42 1 5.C. §§210] gl soq., wnd Mew Yok s Fumes Raghts Law
F2Ra[L].
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nuemserous fadenl cival oghts steules -— Titke VI of the Covil Baglm ACt, the Age
Discriemimatin i Ermgloyment Act, he Behabilitaton Act, the Amencans with Disabilies
Act, the Equal Pay Acl, dnd the Famiiy sd Medical Leave -.- amd the Federal Arbicanan
Act to prevent e orbianon of croplaymen! dipem runacen claims, unless AETEaments 1o
arnyTRtE ATe Wilmarly spbemed 1nta after mueh claents anze. While the Rbanale fae my
tuppart may ke gamarally applicable to bty pour =ffore and the MASDs nule change,
imnportantdy, the legiclatinn yow havs prepased woaid have mere far reachung consequences
than the MASD's rule change, lndesd, your biil would prevend ail employers, rather g rust
secunties indusery emplovers, fomn raquicing srnplevess @ 4gres to arhitrate errmpleyrment
discnimination claims.

Many of the deficcencics that presem themselves in arbital Farmms affiliated with the
3CUTIUEY Industry e evidenced it acher orbitral forums toa, making mardatory arbiorasen af
employment diteromir abiem. disputes vl o mater whai e forwm, Commenly cited
deficiencies of the arbitral procass jnelude te Tolbyanng:

- Crianovery it typically oo Jitiirted i arbabradjgo Gui L coud peacesdungs.

= ' Soeme remedies availzhle in GO, Euech % puni e damages, are not avaslable in
arbigranem.

®  The fighe ta 3 mial by jucy 35 noLavadable ip aptrauog.

- Arbmaion prcesdings ars oepicalty privace io canes. Arbitral decicont are upaally et
quired 1o ba Wit 204 typically go unpublisbed. hforaover, arbitrad decisiong ar=
subpect g peview enly ander limited ciseumaances. As a sesule (1] arbinaee deciians,
a5 'wel] empleyers and their pracbces, are nod seect o public reriny or accopntabilry
{2) the: farlure & arhitradors o comestly imerpret and apply the law 15 oo sabjectta
corrertion; mmd (5] the develapment of our | cighes Ivws o sevecely hamnrpersd.

In additign b et deficieseies, the wheren insquality of barguinng power berassm
itdunaual ampboyesz and cmplovers ntem lates the prascnplson of mandatery arbitrateed ol
tmploymend digciminanan <laima, This urequal bargeining power results in1he abitral proc=s
heang unileterelly immeoped o cmployoes By sonployes &t srhet caondhilions for hire ot
prensguitited b saobaling tmploymede While [ recognuze that achebraduein &4o b 4 Baat, coar-
effecove Wiy 1o rryglve degutes and tha, generally, 3 streng fedarnl paticy favnnng apbitration
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agTeements ax:ace, | sthangly believe that it 1g unfar ta demand Lhe uze of wbilrat:on i <he
centeet of smpleyment discnmonanon dspuies. OF ourse, showld employs=s and smpleyers
wish Lo resalve ther elaima thraugh arbitration they should be free oo da o However, becatss
of the ikbalagyse nf porwer m employer-emplpyes félationships. © fuppot agreementE 1 abitrte
anly if they are woluntary s entersd indo afber dispuies bave ansen. Nolably, the Civil Faghts
Srocedures Pratecrion Act of 1597 would nat prehil smployess and emplovers from entaring
‘RE AETeETEnts bo arnirabe digpaies afler dispules anze. - ’

I Light of the abave, I strongly suppart the Civil Rights Procedums Protectun Actaf
1397 2nd camumiend yal fac yous pocitive efTarts 1 protsc smigdoyess it beir wortkplaces

Fhowld you ar your Aaff wish vo diszues this 1ve Surther, please feel fres (o cootic me -
ar m» Cuvil Rights Burmm Chaef, Chevon Fullar, a6 (2 12) 41462250

ey, :
ENHTS C VACCC

ATTOFHEY CEMERAL
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CUMMENTS OF MEW YOEE STATE ATTORNEY GQENERAL
DEHNIS ©. VACOOD ON THR PROFOSEN CHANGE TO AOLE
10201 oF TEE RULES 0F THE SATIONAL RESCCLAPION .
OF SECURITIES DEALERIE. INC.-

Mew ¥Tork State Attcrmey Geoerdal Qennls 0. Vacod submitg
che Lollawiig commenca to che Securabies and Exchange Cammizgien
1*5EC-") cn the Dropoaed ciAcge bo Hole LAZ01 ofF the Aules of rhe
Matiomal hasociacion of  Fecurities Dealers. I, {YNASBe)
Cureantly, the HASD cequires char all reqistersd Drckers, ag a
condition of amployment in the aecurities ipdusicy, agrae to
drkiTrace all =mploymént claims. The cule change, which the SEC
published on Dercembar 17, 1%%7, would eliminate Ethe HASD'=
requirsment Gthat ptaktutory employment discriminatian glaims be
arbitraked.

hetarney Ganeral Dennis Yacca, who suppsrta the aver-
whelmingly scrong puklic policy to probect wictima of discra-
MipArian, &treagly oppoged mandetory achiccacion af enplaymene
descriminaticn dispukea. commends and supperta the NASD' 3 lead Lo
eliminate Lr, and ubgeda che 5EC ea appreve =he ruls chamge.! He
beli=vea, however, “hat the propgacd rule charge would betbter sere
the squal cpporcunley rights of smployess in “he <orkplace LE Sc-
(i} was expanded bo cower employment relatsd comman law claimm; (2]
prohibited private pra-diapube agreemenca; 131 encouraged privaka
past-dispute agreemenk& that preasrve statutery pratections and
remedias: and (4] hecame sffacrive chree (3} monche after SEC
Appraval . The ACTOrMey Genaral urges the HASD ra cevise the
propased ule change to reflegr thase puggestions 20 detailed
below.

! The strepg pukilie policy o procect wicgimy of

digoTiminaclon L8 evidencad by che federal and stare ciwvil rightes
laws which Haye Beaph snforeed in this nation's courss Ffor mora
than thirty yewars. 5498, &.9., the Equal Pay her of 1963, as
amandad, 2% U.5.C, J2064d), Ticle WII of the €iwil Righta Aok of
1964, a2 5., $20ivde, =€ pog. amd the Ciwvil Rights aer =f 1791,
the Age DipcTimuniakbicon in Beployment Ack of 1567, ap amernded, 23
T,B.C. §&21, oL gen,, che Awericand with Disabilicies et of
L3340, 9z 0. 5.C, %121d1 gt apg., and Hew York s Human Rigntao Law
€396 (11,
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1. The Propissd Rule Elimipating MandAcory

brbitrabacp Shoulkd Oe hopted .

The Atroeney General aupporks the HMAER'a propoaal rao
eliminace mardatory arbibration, as the process 1y 0t well-adapked
tar slaims of amploymenc dizcraimination.  Alithkoogh arbibtrakion can
be an afficiene way Eo reaclve Dromer-cuscemer dlspeces an bhe -
SECuricles andusktiw, nrup_'_n:,-eeg anil athéers have chailéepged: 11e
fairmmae 1 employment -related dispucea.  Inéeed, they have razsed
CoOURTledn arguments abouk fs deficieacles, parficoularcly - with
récspect Lo genpltive olaims auch as those involving semual
harapemenc . Complainte comcemindg .bthe arbibratian peocess - Focus
primarily on the zack of procedural protogtione and on limitations
placed on daigocwery and on cemedias b L. L

The Attnrney Gaperal finds ther the moze diseurhing
deficiency of mandacory arbitceflon in the securitiep indusbcy iB
that indusery arkicrarers lagk the Eraining and +xperience That ars
eamential tg iokgrpreting and applyusy employment diserimination
law. Ironlcally, Lncerprectation of digerimimatien laws s
neceRtary becaune they arm ec brosd.! Sraturery interpretation and
Appl =cakicn, howevery, are reles cypically given ko our Sourea.
Indaed, =zcurt=s hawe develeopsd mawy 1mporcant  legal deccrices
relating o mpployment diacrimdnatiian thrawgh judizial
IACarpyaTationd.  Appellate rev-osw has conbribuced greatly k2 the
dzvclapr:m'lt af those doctranma, For cxample, 1n Meg.t «, Javopow
pack, F.H Maingoo eg, an,, 47T 5. 57 119861, the United Scates
Supreme 'L‘I:rurt first definad sgexual harasament as a form of oex
discrimipacion.  Horegrer, when (ue Uniced 'Sktates Susreme Dourt

i Harvard Law Reviaw AGECCLIACISN, [evelopmene i The Law
= . . . _ X

Epplovmene DiepuTes, L0% Harv. L. TN 1690, 1RTA-1EE3] (May
L2gg] .

' Gee Alexander v, Sardner-Dgoyex [o,. 915 U5 3&, 57
[L¥Tdy ("The resclytion aof statutery or conetifutional isaaes ix
a pramary responslbllicy of che courts, & judlclal eongtruckion
haa proved especially fecessary with respect b Title WIL, whoae
broad lanouage Ifrmguantly can 2@ glven meanins only by refers=nce
=4 public law concapbav) .
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Eajled to resognize pregnandy digcriminationl as 4 Lorm of ey
digerimlnat.on, Congrede maashed the Pregrancy Uiseriminabilon mee
of 159T8.' [nduystry arbitrators’ lagk of apecaalized knowledge ang
Lrainlng sericusly dizadvantages empleoyeea iercad bo have their
empl oymenk disputas heard by Eheem

The ARpurities LHNEETYSF  suppart  Eor  mAndapney
arbirrakien ia hardly Aerprising consldering that employecg in cha
induptey typically fare well in ArhiCTar.imy g | cymane
disorimimation =laims. - Surveys show ChAT employers enjoy o greater
change &F guecesg in arbiceabion than ip cewrt hefore a jury, and
*hat the sizes of damage swards in arbicratiane are gmaller thar in
Jury Triald." In eS94, che V.5, Genmral hccaunting JEFige (Lhe
“GROT) issued 4 report <Ghd Agportt ) cancerning the uae af
arbitraktion in the gecuritiest indogtry. The GA0'8 Cindinge amply
demonatrace bkw the ayatem ipavitably Ewvore che ipdustry. In its
repart. the GA0 comcluded, amang ocher thikga; that 894 of Hew
York-raasd arkirtritors in che securities indugtry were white maleg
with an avgrage age of =ixty (E0) . The raport alao showed thac the
industry did noe routinaly aseass the arbitratora” ewpartise in che
EUbj==t mptter gf tha disputés when dsaigning them be panela.*

dther defociencies il the mandatory arbitration process
am it malpts today ingluda that: (1} it daes npof Pedquire eNak
sroicrators Lollew employment diacrimipation laws; (1) it does oot
Pequire that arhitratars state the ceagong Par their decimicna in
written opiniona; 131 arbitraters do nmot uswally fallaw the rulea
of evidence and often aAliow sy type of proof as ewvidence; (4]
dagoovery 1@ more limiced than 1n court peoceediogs=; [5) wickime

11T TN I w i . 429 k5.
125 (1978); Haghwille Qas Do, w  Salby, 434 0 5. 114 (1317]. Ge=
Algd, tne Pregnansy Juiecriminaktion Act of 1978, 93 IN.5.C.

4200de ik, concacned in che Ciwil Raghks Ack o8 1964,

H .. 21 Empleyen

Bel. T..F. 21, 43 (Sept, 139%).

¢ The OAD Reporc ac 4 & o3

3

Wb
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Emar baased creatment resuajbasy Eram closed hearinge: and |&)
arbitracien awdrds are genecailly final and binding. b

Bacavse of ehege: gpcrroomingt, thne Atcorney Coneral
SUpporTy the NASO 3 propogal to sliminacs mandacecy arhibrabion ef
emplaymene diger iMinATiaAn <iaims in the fecurities induetry, ag it
im an unfair Forum for employe=s that gariously derracts Erom che
subgcantive tights provided for them By Lhe legisiature im ous
digerimination lmws.

IT. MASD'e Propased Rule Shouid Bw Eavieed o
Ballcef The ALformew Cenazal'y FocompheBoaligon

A The Prepoged Rule Shoeuld Includa
Related Commoon Dow Clalng - 000

The Abforney General helievesd thakt che HAED' 2 proposed
rule change, which applies ooly to claimd’ alleqging “smploymant
digrrimiraticn or sexual harassment im wriolation of a atatute,= i\
Yo narrow. Thism office recomeendo thak ERe 507 bromden che mle
=3 includa common  law  clavma whichk  telare e amployment
dlacriminaricn claimms.

Wacurelly, related commen  law  claims  aften  joim
BLalutary claimg of employment discrimanatian ?r.ai;l: CCATDGT . aw
zlaima include wrongful -ermination and intenticoal 1afliction of
et ignal distress. T while the propozed mle rchange allowa
eployaal Eo bring gtacubory employment dipcrinmtnation claime 1n
Coure, it still requires chem e arhitrate any rglated cosmon law
claimg Ghey may have against thelr emplayere. Spliching such
claime 1nco zeparsce Corums duplicarss =he Fact findioey process af
¢laima whnich, by nature, ingxLricably interctw.nes Mor=over. Lha
dupliciby would prare extremaly costly and rime-coneuwming o
e leyean, and would impeas undie hardehif o them.  Coneequentty.

' Tther amploymant-relaced cowmmon law claims include

defamation, negligent aupervinics, ibwvasion of privacy, bortioud
interfeprence with sconamic agportunity. This ligrh, hewelrar, is
nat meant Lo be exhaustive.
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che proposed rale Ghakge would campel empiayees bo drop Cheig
commsn Gaw Claame, of Co arhitvate Lhelr acacdceTy emplayment
digeriminarion clatma,

The AtLorTey SGeneral, therefore, recowmends Chat the
proposed tule clhange alas elimapakes mandarzory ackitrabtion of
cummval  law  glaima wWhich  relate  £3 dracucoi  emplovient
Aipscriminatian claims.

H. The Proposed Rula Should Prohikde
'.v. - - w
The ALLormey Genaral sapparia Lhe employsc’'s chaice bo
restlve  employment claims choowgh  arbibtraraon amd te enker
apreementa reflecting that echoize. Nevertheloess, the BLtormey
General atrorgly cecommends limiting prlvate srbitrafich:Agreensntg
tp cibcumgtancas where bthe agreewmsnc im wolupcary and entared inta
atter a dispute hAP arifen | "poeT-dispule agresments®] . The
Attoriey Ganaral doubts thac wsre-dispuEa agreements are truly
woluntary, due Ea the uwhegqual bargainiley oewer hebwesn =mpleryreta
4nd effployesy.  Sheuld cha proposed rula becoms elfective withguc
thia medificarion, amployers can wasily mainlain Ehe sLelos gua by
impoglng pre-d;spube agreemenbs on regiskbered represgpbacives ag
cenditigna for maire and a8 eondiTionE To cdanfaining ewmpoo)=Tanc.
The teact Chex many Securiiies 1ndustry geplovers alToady imposes
such agrsements of non-Tegiatered employees guppotes che likeldihood
Chat l:hey will ampade Sucth agreemenls on regiFiered ompl owvess.

Chpogibioh Lo pre-dispule aThikrgrign acrhements is
wicegpread. Thoee opposed lnclude some membare of Congreass, the
Equal Pmploymant OQpporCunity Commission (*EECC*]. and bthe
Tammigzicos aa Lae Future of Worker-Managemsnt Relaclons (Oendap
Commission=| ' Legiflacion was infroduced earlaier tham yeaZ 1N
Barth the JH&ume =f Reprementatiwves and the Senats tha:t would
probhibit paT-ies Erom enTering TIO0  agresmencd o rrsDlve
enploymant digcriminacion claims. anless Lhey wolunbarily enkexs

' The Cunlep ComMmission wam sppainted by the Secrertary of
Labper and the iggoretary aof Dommerge to, among other bhango,
cegearch alpgrmative meEang Lo renolve emplayment didpuces Id.
At 14, qUorlng cne DUniop Repore af 32,

5
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guch agregments gfter smuch =laams arlse.? The ZEIC 18 “on yecory
in scromg supporc of woluntary alternative Jispube= Tesolutipn
PEYogramn Chat reaclve emplagment discriminat-or diaputes it a Fair
and ergdibla manner., and are entered into affer & diepute hag
arimen, ™ Addicienally, in  1ts  Oetember - 1394 PERSTE  and
Racammendationa, the fapleop Comildsien stressed that “lelmplayees
requiraed ] accept bindirng arhaitracion b larmp 1 oryroremre
diaceimination digpufes] would faca whab far many would ba ap
Lndppropriate choioe; giwve wp your right Eo OO To court. 9F give gp
vour jai. "

c. The Froposad Rule Change Sheuld Clardily
that Woluntary, Post-Dispuce ArbEitration
Limi i

The Attorney Ganeral sSupports voluntary posr-dispute
agraemants to arbirTate employment disputes only Lo the exipent thak
auch agreemsnfs prederve bthsa subacancive procecciong and remedies
afforded by atatutes., apd he ::muu.rageu'-'tht HASD to awerd Cbhelrx
propoaal to wnclude such pretactiens..  In Deboptapo v, Zmdch
Batmey, Ipg.. 45 Ciw: 1811 (S.0.H.Y., How. 5, 1997} (Cata, J.], &
cecant faderal court decisaon invelving a chellenge by an eogployes
Te Smith Barpey's arbicration policy, the sourt  found” Smich
Barnev e arhitration peligy vaid as against pu'nlil: tolicy ko the
axrant: char ie waived plaimedffrs right o obrain atbommey' s [ees
A a prevailing Titla YY1 plAintifE.'" Judye CoTe reasonad that
“tha fee shifting provaeion of Title ¥II is a coratical component of
Comngreax A  comprehendive  SCRtutary  Bcheame  For  wuncoverlng.
rl::d.rl:sa:‘,.ng, angd deberring unlawful employment digcrimiftalicn 1o the
Amgrican workplace " “Contrsctual clavses purpertang to mandace
arkEltratien &f Atarutarcy claimd as a sondiClicn 2F afpleyment’ are
enforogabla on.y Lo the extant that the arbitration pres=rves the

! H.E. 98Y and 5. X, 1l0sch Ceograss (2997).

oo Tha EEQC's Poligy Stabemanc on Mandetary Binding
Arbitration of Bmplayment Diacrikinaticn Disputes s a Cpndition
of Employment at 16.

" Defamtanc v, Spath Barbey, Iac,, atb 5.

E I, ac la.
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aukArancive proteccione and remediea aflorded Dy che siatora -
Judge Cobe deciardd. ’

o. The Prapoged Fule Change Showld Bacoow

Effeceiva Thres (3% Monche aftar It Is
Bedopg gl .

The BFrLoImRY Lenecal recoomesds charc che WASD' = BIGRuscd
Tgle chabge become elfecTiwa Lhrea monbhs afber approval by the
SEC, as apposed To QNg Year de su.ggeated by MASD. Thr Yhso
conbends that 3 one year period would "pezmit emplayeez anc F;pae
te determina what agreements Chey magiht wizh ro - reach with regard
L dlgpuce ceanluraue. - REowever, should individual fiems decide To
requwirTe privake arbitration aoreemsmts an part of  amploymee
zankracts, three Montha ahauld pravade Chem wich Bufficient Lims to
lmpiement the necespdry policy changes. Mersowver, becduse walng
poer -displbe agrétments, which can masily deafred on an =as needed-
bapin. is a viable oprien, the nead for a one yvear delay -n cChe
Tulé's lople=mentation is =litanATed. Indesd, when an emplcyment
dippute arissd, the paztiss inwolved mey then weigh the proa and
cepa of arbieracian. Furthermore, dee To The recent. coosidozable
Public athention on mandatory arkitration in Che accurinies
loduatry, pech firms and emplovesz have had adegquake deCice TO
prepare for its potential amd seemingly l-kely elimzmaktion

The ®HASLC alsc Sudgestws chae if chey implesen: che
Propooed rmile one year fram the dete af Dommission a.pprm‘.!l. Eh=o
the WRED will Rave cime Ca make "enhancesmenta® to the ackibrarian

Eorum. Suck promised :mprovements inclpde incTeaged dgavergity an
their arbitratien  panela and spacialized crainimg ol irg
arbacratars. The htitorney General strangly caommanods che RASD: S

ciummitament oo improve Ehe gualzby of LEF arblcraricn Dorum,
bowaver, bhie <ffice seex no Deed Lo postpone glving employesa che
righit Lo ELake Lhear grrevances So courl to allaw the AAED —ime= o
barrtar 1k armikraTion ayELEm.

1 Ld, an 24.
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113, COCLUSTaN

dew ¥ovk Stals ALCarney General Denemes . Vacro arges
the SEC co approwe the proposed rule change to elamanace vandabory
arhitrarioa of gmploymane digcrimination claims tn the secyTiries
industry, prawided that the changeg reccemended above  are
Ancoiporated 1n the rule chasqe.

DENMIS . WVACCO
ARttorney General af che
Stata of Hew Yark

Detember 1T, 1397
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@ U.5. COUAL EMPLOYMENT DPPORTUNITY COMMISSION
j— Washiagion, DLC 20507

Marcn 1), 1997

Mary 1. Sehamrm

Pregident

Bangnal Assommtion of Secur uc Daealery
]'lv:gulu.'.:l:m. Ine

F7A5 X Sireet MW

Wasj-';ingmn_ D_'l: lm

R sAard arory Arbitration @ 5letuiary Empleyment Crscnminaton Cleims
DCrear 3{s Echapira

The 1§ Zqual Foployment Opportunaly Commission strongly opposes the randalory
arbitration I employmient discrimoanos claims. [ have sisched, for sewr infomabon, & copy of
EECMCs reso urien serding fomhohia posinon . The EEQC is imthe process of deveioping madance
il Suppan ol s resaluion and 1 wifl enoaee LhAE wou are pepvided wach 3 copy of Lhar guvdance as
500 ks it is sdopted,

To deiz, wa have made FEQCS views known o M AGD informadly theaogh 2oneersations
with fimda Fienderg and anlser members of your slafl. We have apprecoed cheir availabiry and
TEspordgeuencss in discussing shese imporianl guestions Hewever, seme of 1he slacaments nisde i
the brch L1197, Jetter ra you from the Secunties [ndusiry Association {S1AY, urgimg that
MASD maincain the mandatory aciration of employment tsenmnation dispies, are of suthcien
CONGEN LD warram 3 more formal response

In p\ann;ula,.r. EIEN pn:i:m RPpELs 10 Te based un bwg ﬂwula.wm‘g prmsihnns whaeh,
i = Tect, serve a5 baosc Erubs L el argurnesril. .-\Dcl‘_lrdinp; 3q Lhe 514, "[l]rbil::ll:n;m e ol 1ke
lean expensave, most efficien and fairest means af resolving employment disputes” and “the
CIHTEN: 2aun ¥esemn For adjudicering discrimwnarion claine sllows for Tegalized blaskmadl ™ (ETA
.eCler 2t Loand i T-15]  Thetre i% cartmndy dn winportant prlicy Athate 1g be had onthe jjuesLicn af
rmandalory arbicraioh al emaleyment discrimanation <laims, and we are mor gaamend ol af the
developing caec law  MHonetheless, Lhese dwo staiements are natbing shert of breathiskong i [ heie
disregard nf she profound :mpartance that the judicial svsizr has plaped -- ond contirees w3 pivy
-« i che enforeement of aur cisl nghit laws. They are amilardy remarheble fe thezr willingness
1 pordlly discownt the very seal | mitauons of arsilation proesoss.
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Witkowrt befabioning (ke poin. i 4 Beyond dispote tha Congress expeesgly ntended 1he
caartd 1 play w centeal role in the developmen and enforeement of the ermployment
discrimenation siainles The courts have well szrued $4is purpose inoaeveral poncapal waws, Fidst,
the judicial aystem has provided a fair and publichy sccauniable theum far the eesalution of mamye
thousands af disputes uver e pasy thiry years. Second, i clanfying the responsbiblios and
obligatians of Lhe panies traugh the putlic process of Linganan, they heve provided inveluzbte
LiFislANCE m preventing and deraming future discrmapaoon, Moréswsy, (he cound have proved
imstrumencal v che developmenn of the lewe For axampde, the descinms that seangsl Hhrassmend
wigdates Ticke VT developed as a cosult of case law.

Az y direct eesule of the judisa? enforcament of the bew, we have witnessed a dranmlic
change im rhe denwpriphice of the Asenican workplace, Undorunalety, of sourse, 1he ssruggle o
elinunalc discrimination 15 (ar Giam gwer  And the counts are cantinuing sc play & e sole. Fost
eomsuder tha imporas gang made for rononliss e warsen hrough e fedaral coun lingaton
b recem eate gich a2 Texgeon and Publia, a1 well a4 the impanance of perdiog langation such os
EECHD 2 cage imvalving Mirsubishy.

Sumlerly, whalever ane thirkes of Lee value of arbacratian — and 1he Carmm sien is
siuarely gn the recard in suppor of volumary ADR — if is beyond dispure thal arbivston £40ie
witl i} & number f Hgnifiean lrjacions, Whale srbarcation may somenmes be lets sxpeasive and
mece eficient than litigatian, thas 15 certaindy nod ahwsys the case. In addion, impariant famess
Guestone are raiged regarding achulratos smpari ity end quelificacions; lack of reasoned deccions
and wubsiontree sppeals, Bmited discovery; limited 1coovery of renedies and atorney's fes wnd
Lbe impemnict of farum faes The 514 doet nor serve itelf well by ignacing these vary raaj
LONCEITE.

Whie my intent is acd Vo respand paant by poind o SIA's letter, there is one more matier
that warranes splention. The SLA's sugpestion thal Cangress has expressly endorsed mandaony
eemployment arbitranon. syswems is zimply wreag  Mothing i the Cinl Rughis Act of 1991
entdorser pre-dispute apreatiens requiring arbicraton ol empleyment dizeririnsmnn dispures az a
conduian af cmpdoymnen  Feecion 118 5 framed in general terms and odly “encoutages™ 1he wit
ol ADR “where appropiaie and 8 s exienl anhonized by s * Indeed | 1he egsslive histoey
dinonsteates thal Congress’ imorest was [ocused an vobenecy 4DE S Prudeneal Mgytanes
Co, YLl 42 F 3d 1299, 1303 (b Cir, 1994)" Speaking of propossd weccan |18, Serador Dide
explicily dedlired that the arbiirabign provisan of [Use Civil Bughes Act ol 1?91} encousages
wrbitration anly 'whete tet partiss knowirgly and vaburtanly sbect ta wee these methods ™)
Morenver, Congrett speciboally 1ecisd an caglier verdion off the arburition pegtazian Lha wonld
heve encouraged Lhe uie of provpectios mandatory sibiration H R, Bep. Mo 102.40, 102ad
Cong., ber Sess_ pt, Joaf BO4 {1901), 1990 LA CC AW Leg Himl 54% 642, Ferthermeore, the
Federad Acbirration Act_ which way passed lgng belgre Tille W1 was sven comempluied, cannod
urles ary dreich of snklybs be Shid 0o dxpredly suppodt mandacory arbiteaegs of empeopnienl
discrumimetan digpuates:
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Ay MAED cantinues 1o consider L ealremely imponsnt ssues resed 0 connesrian wih
muadalary srbitvatun g shpioyment discoriaation dispules, [urse yau te keep canefully i mang
Ihe ceala wl ehe fedor sl coufs on the enaforcecsent af Lthe cival aehis laws 22 well a5 the imptons o)

nrlsitcation systamd

11 ean ke of any [ither wszistance, plezse do mor hegitate 1o 200l on me.

Firnceiely,

D Wagpo
Elen ] Wargyas
begal Cepmansel

At g bmend

o

Hanorable Anmr Levit
Chairman, Seouriics ard
Exchangs Cofrmistran

Linda Fierbarg

Exccutive Yice Preqdent

NASD Regulation, OiT.ce of
Dispuie Resculian

Swar I Karwell
Semior Yise Fresdasnt

and Gererai Cimnsed
Sconctics Indusiry Assaciauon

fl
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Narional Parmership

M, A for Women & Farmitees

Tuly 74, 1984

The Henorable Rues Fenpold
United Seatey Senane
716 Hev Sepate Qiffic= Bujlding

W..hmgmn. oo XAS10
[icar Sentier Famrali:

e ibe Eennis Banking Commities coonders B, 63, the Diwl Bights Procedures
Protection Acl, wc Witlle o arge thal The Senkte pras tiy imporant civd nghts legislation, 2. 63
~wald prevent semplavers from forcing wokkera o give up beir Aight & go W talet - and
ascampanyinp legal pretectiony — when they have job digerimanarion clomd.

In a distorbring trend, more and more employers Equirs WRGkEE [ gt -« 0y 0 condition
af hining or promation - that any aod ali fitre emplojmens dispaes wilk be samled through
mapdalary, binding achiuanaa Such mdndaory arbitation updermines Ashdam sl rneiples
wablizked by che bard-foughl eivil dphis badtles af the Lot 30 years.

Mandatory Arbifracion albows Cefancams i ssoape 03¢ of the ke legaries of the Civil
Figh1s Actof 1384, whick ficsr provided job discrimination wietize with i right b have taeie
slaims beard io court by udges swarn b2 apply and upheld e [aw, Mandntory arbcrmion fusther
enables smplovers o bypaoe come of tw ciett impartene prateclions of de Crwil Right act of
1991, whaeh pravided for juzy Tisle and fuiler remedies for discriminsdion vietms.

handgdary arbitrethion seeks (o replecs aur public system of jodtiee i the o witha
privvate syslem. et the courts have played 3 rotical mie o iedicabng the civil dghte of bu
viclms — wcluding, (or erampic, develcping de [egal sandacds Egpinst wman] herusamens asd
publiely Bighlightlng emplarers” r=pansibility to paintan & dixdmicnon-free workplace. OF
Ao, This WEAK L8 o yer dote, 41 SourTy condices o el e 1 elaims of discrommeisen
i be htrahiabi end Tekacg +e1, ameng athers.

Egually digterbipg, magdsiomy arhirytion afen dlaws employ st bo Limil deeraics|ly fe
remnedics and proceduraf prolections avallable to disaimination vienma For example, same=
mardalary mhimation programs [imit 9 deay eoEpenouery a0d ponidvwe dabssgag — denying the
very remedies that the Civl Rights Act of 1997 extrnded to wictoss of hawement and orher
favms of dissrimination Acbitrators ales leck the srharior 10 chue e mjueetive relief s i
raucnely available in ke courts o emd discriminm sy prietoes and bvnt thaic recoece,

+ emeoeer, the (ederpl tules af evidence - that can be po impermn ip (oteoting dgamst entugive
Imaoumies mTa heradafsht v18Tmd ' it vATE dexlal hederies -- de nol apgly I arkioion

L

1875 Commars et A, T | Swaw TIA | Weashingros, O HO0F | D02 60800 | Far AOOHE I3 [ R Soe bt et ruoasie peyrscrupony
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Trocendings. -

While we balieve thet eli=rnative dispute resolution - when Fally woluntary and properly
desigred -- can in many cosex belpFully resalve cmploymem disputes. mandacyy arbitramion
faees wodkers to sbasdon their accass ta the caucts and accompanying legal safepuarde. § 863
araudd prevent such unfaimess aod resdare the provechans of our civil rights laws. Please suppen
the Civii Rights Pmcedures Protection Ast.

Sipecrely,

it ¥ Lol

Juduh L., Lichomen
Pregident
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The Waticnal Azzaciatian of lnvesiment Professianals

1 EA [ Py Soa T01. 5 i, MW ST
Phone: B 26 -hbke?
E:ipll  Hoicawfisgiulel (TET

» . af Giracing Basra ol kfnaees
T Srarias Ok Fracxn ’ Bty
g E drwigraan WAcw Prassiend Jurwwt P Py - il
Jary E Bgmanbary ‘n plramon
Tim P Qe P § rlaien -

July 20, 1598

Lenats Carrumitled an Bankang, Housing, and Urban AMais
334 Dirkeaen Senate Office Bldg
Washinglon, OC 208135075

Qfficlal Statemant of The Natonal dasociation of nvestrnent Prafgssionala
[HAIP) ot Mandatory Atbitrallon id tha Securites (hdustry.

Chazr Sanatnrs_

As 1r|9 Prﬁlﬂnﬂt of thes Nalnnnal Assoaation of In-.-asl:mam Professionaks, | would like 12
thank the Hanking Commsies for conduating the hearing scheduled new for Friday . July
31, 19588, on randatery arbibatn in e secyurties indugiry, and the sppadunity &
respond an thia izsue. COur hope 13 that MAIP e invited i offar lestimeny as Congrass-
eanducts futee heanings an this matier.

The Nationgl Associatian of Investmant Professionals (MAIP i3 a professianal sodieby
which ig dedisated 1 promaoyng the intereg: of the 550,000 regislored representatives in
1hi% contry with regulgtors and legeslalors, Registered Fepresentatives "canstityte
appradmately 32 parcenl of securties wwduiny employpees in e langast 5 sacuies
fima in the Linited Slatas™, according to the Generzl Accounling Office. Our mission is
1o enhancs (he mage of registersd amplovess and to help them becama moe
campatent Ik serving the invasimg pubhe.

The discussion befeme this body inwobes ha complex isswe of ensuring a cilizean's
cangtiftiongd angd stahtory rghte, and.the judisgry’s commvtment to eafarsing :
arvitration agresmweris  Our podellon & against pre-dispute mandatory arbdration in tne
secuntes ridusiry, and think thal emplovees should have & choica uffnmms when filvrsig
any type -ufemplwmernl: Haem. .
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Prasidant
STATEMENT OF THE IGSUES

1. Whether federal civil R B and ztabe shalulory law, pracludes snfarcessert of 3
pe-dispuie arbirraton agreement that pur'pu:ts to waitve the judicial right af action
pravigded to mazt cifizens in this courtry.

2. Whather tha mandatory arbitraten of stalutory clavns =ialed o smployment are
incenaieten] with the intent of Carggress and I understandifg of the Supreme Court,

3 Whathar a3 "arum aperaied by the SRO'S i3 adequale to vindicata the stalutoey righis
of thoae nvahed, ang whether other grounds exists for Congress to damy the.
erforceability of pre-dispubté arbdraticn 3greermnts given the fact thal the NASE ard
HYSE forums sufler fram amonert sructural bisg and that the SEC dees not
systamnatically check emnloyment arbitrallon cases than hawe bean heard through the
MaZD and NYSE farums.

ARGUMENTS

THE RESODLUTKIN OF STATUTORY ISSLUES |5 A PRIMARY RESPGHSIEILIW CF
THE COURTS.

Tha Supreme Court emwphasized in Alegapder v Gamdne:Cemer Co, 415 U.5.35 57
(1874, "the resciytion of stahrary or eanstitutiongl aues is & pimary responaibility of
the courts.

One of ihe primary adyvantages that the Judicial process has gver arbltration o the
publlc nature of the hearing. The & achewed first through publshing decisions of he
wourt  Judicial authority % e subject ta public serating and bo & syetem-wide se1 of
chacks ant balances designed 1o ensum ypifars sxpression of and gghersncs o
stAlLOry PRAGHies. Afniralors are not subject bo this vital public sending.

When courts Ll ba nderpret ar apply the stalulory law in accordanca with the pufblic
yalyes uhdetueg them, they am subjed ta camectian by higher laved courts and by
Congregs. These wienged in the arbilrsbon systems mun by the NASD.or NYSE haye
e chance of winning an appeal In a higher coun bacacde artstralors are nol
mar-dalt:n:l 16 submit a wiitan dacm.u:rn

-“'IE Wum alag play 3 I'.'-ﬂllf-'-'al rule in prwarl-ung and I:lvEl.BI’I'lﬂg Wl Ateares o law. 3z well
a3 providing remedhes or discrimmation welims. By eslabbshing grecedant, the courts
give valuable guidance to persons and entities covered by the lows regarding their

rights and respansibilities, enhancing valuntary gomoliance wih the laws, By awarding

damages, back pay, and wmjunctive milel 3% a8 mater of public recosd, the courls nol only
compefesale wichms af defametian, atc., but aleq provide noetice to {he community, ina

b

h
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very langitde way, of the coals of these infractions thimugh pubdicity in the media which
i alsa not present at arbitrated hearmgs, )

By 1ssuing putdic degisigns am? onders, tie courts also provide notion af fha identity of
viclalorg of the lmw and their conduct. Executives at securties firns, and the fims
thamsetves ars row rarety dissiplined By e LASE because of I in-bred, club.like
cutture that exgsts betsesn the SEC, NASG, and member firmg af the NASD. it has
baen dempnatrated tugugh this county's history that the risks of negative publizity and
a blamighed busmaas mpuliion can be powerful imfluences on bahevigr, Thia pewsitul
forea should be allowed to work in the securitles mdusry 35 b 203 0 any offvsr,

&in tha other hand, the arbitral procass allows — by dea:gﬂ for I'I'|I!'l1r'r|E|l if anvy, pul:llu:
acsountability of arbirators or arbitrad decisicn-makice].  Unbha his or her countlerparts in
the judicary, the ardratar andwers only 1o he privale parles o the disputa and not La
the public: at lzrge. The Supreme Court explained it : ’ .

A propar conception of e arbitralor’s furclior s basic. He iz aod 2 public
rbunal impased Upon the padias by superor artoumly which the peries
ane obliged to accepl. He has no gensml charter to sodmisier wstice fr
& COMMUARY Wil ansoands the partes. Hais ratherpart of a sysmm
nfsaf—gnwmmmmred hyandmnﬁnodmapmﬂus

By By ¥ Warmor g

battul ]y gt
ﬂﬂ. 3&3 u 3 5?4 5&1 {ﬁﬁﬂﬂ quiating fmm Sh'ulma-n
Bmagon, Contract, and Lavy in Labor Redatioms, 58 Harv. L,

Rav. 999, 1016 { 1655)

A5 previously staled arbitrators 2o not have 1o provide 3 written opinmen 1© suppart an
arbitaton decssdon. Furlhamiom, owsrds are ol rmads pubbe withaul the consent of
the pariea, Judicial review of arbitral decisiors is Imited to the namewest of groynds.
{Sec Feadaral Arbitrations Act) Higher caurts then are unable to act Io comes] anars n
statultwy mlempratabon.

PEDi Bingina Arbita

The Bunlap Sommission stranghy recormManded 1hat brding arbitration agresments net
I anforcaakle at o candition of amployent

The pubiic mahes mbodsd in $aie ard fedaral amsoymen faw - Ut g
ot o discrintnatiar: i tha wovkp/acs, - o dn mpevtan! part of
the goctal and ecomomic prolections of the netion. Empioyees required to
accep! binaing arpiralion of stch dizpures wookd face wihal for many
Wil Be A iagproniate oS! ve up paor dgll 19 Jo i caur, OF Qlve
L paur ol

Curdap Repot «f 32
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The Brcck Cammisséon {3ee supra n,43) agreed wath the Dunbop opposhion 1g
mandalpry arbitcation af amploymant dispubes and fecxmmended that alk employee
agreerments to arbitrmte be volurdary and post=dlspute. - And finalky, the Malional
Academy ol Aritraters rcantly cousd 3 staloment opposng mandatery arbitralion &6 a.
condiion of ermployment ‘when il requives waver of dredt access (o édthe! a judicial or
administraiiva farurm for the pursuit of slalutory rghls® Ses Mabonal Academy ol
Arpdratars’ Statemem and Guadedines (adoptad May 21, 1097}

MANDATORY ARBITRATION OF STATUTORY CLAIMS |5 INCONSISTENT WATH
THE INTENT QF CONGRESS AND THE UMDERSTAMDING OF THE JUDICIARY,

The courts af this countny are unger fe impressen thal famm bees aes pad by the
emplaygr, ol the wmployes (sae Cala v. Bums at pg. 1468, Federal Reportar], et
empleyess m the securties industry Huiriely pay forum tees of 320,000, $40,000,.
280,000 or more [o hawe their cages heard, Iniha Cole case the judges cpine that the
Eupreme Court nener woukd have approved of mandfony afzitretion in Gimer hat ey
Mought the ampdoyes Wolld have Rad 15 pay for the il to ba heaod. Concerming this
igsLe Coig siales:

Hiaovar, hers is ma mazon b think thal the Cacn' wagld heve spprved a
progrem of mandatory amiiation of staluony ofaims 7 Gilmer i ihe
AbsenCs of BapioLer BBt M pay arbilAlors' feas, Becavss pLbic
faw corfars Dot sutrsfantive Agiis ANd & reescnabia dphl of decess o
Neudradl foruae in wiich thoce nighte can be windicatad, wa Amo thai
smplayess canmat be mgured fo pay for ihe seheicas of 2 “udge” in arder
I purswe teir statuiory rghls ’

HASD AHD NYSE ARBITRATICN FORUME SUFFER FROM ITRUCTURAL BIASES
AND THE SEC DOES NOT MONITOR EMPLOYMENT CASES.

The public play: nig ol b e Salkthan of arbitators: rdeed thay ana hired, timed and
initlally selected ot paret mambership by the MASD ar HYSE — the brokerdealar
membership assacation | { 0% af 3l securitins armirations am held in nese fors),

S while 1he courts are charged with givired foma to public values efected 1 the law.
ha arbilvatr proceacs fam 3 far narauws! perspeciive: resalution of fhe immediate
dispute. The arbilrators “parspectiva” s anather issue warlh nehng. In a 19534 report
wayed by the General Agcouniing Offices

NYSE and NASD do mol systematicatly collect demegrapliic dala an
Artutrators g thair pools. We aztmale thal mosk of e MYSE Mew Yok
arkiiralys fabou! 83 pertent of 726 At the end of 1992] anre while mer,
awvereqimg 00 pears af age.
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| pairst; this cuk b uriderscore {ha depapdency these arbitrators may have: o the incama
they recere a3 arbitratorg o retirement gm their former full-rree posilkans. Many of
thesa artviralors depand an the meoma they facane as abibralons b seppement thair -
retirermant incame. Because they want o ba picked as arbilmtors repealably, many af
them are atrac) of making large awards aganst the brokerage firis A3 8 resull
arbitratars iend ta reach decisions that are favorable 1o e ndusly, e employeaz
reciived gnly amg ar parial award in cases which they won. (See May 12, 1982
General Accauntng Ofice mpart).

The amplover acerues A valuable structural achvaniage because if & reneat plays”
Brokersge firmg ang & party to arbitration in all dsputes wilh i#s ermplay®as in contrast o
the "one-shol player”  According fo Lisa Bingham in her unpublished shady
“Emplpyment Achitmation: The etact of repeat-playar siatus, amployea categany and
genger on arbdration outcomes” cannot e underestmated:

Ther amployes iz generally sz alie o make an rfommed selection of
Artuirerars than e smpiaver, Wha cart batier keap track of at arbilaigr's
track mcovd. In addiion, msults cenral but be infusrmced by e fact that
i employer; and mat tha amployes, is apu.rﬂntr&.l saurca of future
bumssﬁ:rﬂ'ma.rb:baﬁur

Ancther important work an the anaksey of mandatory arbiralion e e Comrmissian o0
the Future of Worker-Menagement Redalions, which was appowitad b the Secrelary of
Labar and the Secretary of Commerca 12, Inpart, address alamalve means |9 miohe
workplaca dispults, This Commtigsion found that the recant employver daperimentaton
with arhitraticn hag produced a mnge of programs that sclude "mechan=ms that
Appaar ta b of dubicous el far enborcoy) Be pubbc valuss stbaddad in our Bes”
Dunigp Repot at 27, Tha GAQ | surveying private employars’ use of ADR
mechaniams., found that emﬂng nmpluﬂr aﬂ:lrlmﬂnn SyLtems vary gmﬂﬂyr and tha.t

{aimaas, (Sa& "Empln‘yrnant |ruauun Muﬁt F‘rmtarﬁedur Emplaysds Lisa
Aftamative Dispute Respiroon® 3t 15, HEHS-55-150 (July 19095)

MASD and NYSE arhitratom are also redustant Io iseue sanctians far &S0 Ababation
Rules wialations, and ah ruling against e fiones awen in the most egeegious of claims.

ek of SEC Moniori

Undar the 1534 Azt the SEC had the responsikility to monitar tha SRO'S. The 3EC
doea ) inciude armploymenl deputes as pait of s ispection program howaver, The
March 30, 1954 GAQ Rapart addiess thix as follows:

SECs aversight of [he secuntiss ingirsing's arbirelion progrems foouses
ot customardirn dispues. as copesad lo amplovas-amploper dizputes,
Such a5 discamimatiart dismieg,
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Furthermmnore, e SEC aces not require the 3R0's to repart this informatien. Az a
meauit, Ihe SEC has no information io assass TRENDS n amployment cases, The
GAQ beligvses tral having the SROFS Irack (hds Jata wowld enahle tham to salect
discriminmation cases tor reviow. Wa bolieve the same could 2pphy b all employment
Lases,

The GAGCS retommandaion intluded eslatlahing a formal inspection oycle fgr
conducting inapectiona 3o that the SR would ba moes inclined 10 reapend
expeditiousty o SEC recommendations made gunng orevious mspacticons.

HE N

Individual civil rights and the public interest are hamed by the unilaterad impasiton of
mandated binding arbilrabion agwernents, whelher enfocad by the NASD ar through
employmert contracts Tha intend of commicn law i3 1o promola the camman gogd of gl
ther citizens of this counkty, Not axarnypt a special few who ok ey ane abowe its'
requlations, Individuats in the securtes indusiry should also nol be deprived of

virrd |eating thewr statitoey dghis in ha tdurts if that is the forum which Be$t addresses
their irdvidyual employment claim. |Fthe cour $ystam = n the pest forum,  then
ifdividuats shoukd have the choica of A hewtral third party foram to bave thair cam
heand in like thal run oy 1he Amenican Arbitralon Assocration (A44).
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