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For IMMEDIATE Release Monday, October 8, 184l
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON

SECURITIES EXCHAMGE ACT OF 1934
Releage No. 3033

In the Matter of T

STOCH EXCHANGE
OF THE COMMIGSION

am FE OTYT AR

Ftle No, 4-26

AFPPEARANCES:

Chester T. Lone, General Counsel, Garason Purcell, Director of the Tradlog
and Exchange Dlvislon, Gerhard Gesefl, Ifrving P. Turman, and Homer Kriphe,
for the Commlszslon,

Lester Bemneti, Timothy 4. Pfeiffer, F. Trowbridge vom Baur, and Harry F,
Bliss, Jr., of Milbank, Tweed & Hope, Esgs., Wew York Clty, for the New York
Stoek Exchange. ’

Robert H. Holt and Frenklin [ Kammond, Jr., of Gaston, Smow, Hurt, Rrce
& Boyd, Esgs., Beston, Massachusetts, for the Beston Stock Exchange.:

This proceeding was instituted by the Commls=sion under Section 1o (k) of
the Securltles Exchange Act of 1934 1/ to determline whether changes Iln a rule,

1/ Sectlon 15 {b) provides:

"(k} The Commlssion is further authorized, 1f after making appropriats re-—
gquect In wrltlng to a natlonal securitles exchange that suech exchande efa
fect on iis own behalf speeified changes ln its rules and practlees, and
after appropriate notlce and opportunity for hearlng, the Commlsslon deterw
mines that such exchange has not made the changes so requested, and that
such changes are necessary or apvroprlate for the protectlon of investors or
te insure falir dealing in securtties teaded in upon such exchande or to In—
surg falr administration of such exchange, by rules or regulaticons aor by
erder to alter or supplement the rules of such exchande (insofar as neces-
gary or appropriate vo effect such chonges) in respect of such matters as
{1] safeguacrds ln respect of the flnanclal responslblility of members and
adeguate provislon agzinst ithe evasion of financlal recponeiblllty through
ithe use of corporate forme or speclel partnershlps: (2} the limltation or
preohlbitlion of the reglstration or trading in any eecarlty wlthin a specis
fled peripd after the lssuance or primary dlstributlon thereof: {3} the llat.
ing or striking from lleting of any security; (4) houra pof trading; (5] the
manner, methed, and place of solirltingd husiness; (&) flctltious or numbered
peccpunts: {7) the tlme and method of making settlements, payments, and de-
liverles and of closing accounts: [8) the reporting of transactlons on the
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herslmafter described, of the New Tork Stock Exchangs are nacessary orf appro-
priate for the protectlon of lnvestors or io lnsure falr dealing In securltles

traded In upon such exchange ar to insure falr administration of such sxw
charge. gf The Rule relates to transactlons ln securitles whilch are listed
and traded under the Act upen the NYBE and are aleo llsted and traded or ad-
mitted Lo unlisted trading privlledes, pursuant to the Act, an one or more of
the other registered securlties exchanges, 3/ The Rule affects persone who
are members hot only of the NYSE but 2lso of one or rore of the other ex—
changes. if The HYSE 1z a nationel securltles exchange, registered under the

1 cont'd! exchangde and upon tickers malniained by or with the consent of the

3/

exchange, including the method of reportling short aanles, stopped sales, sales
of securities of lssuers in default, bankruptey or recelvership, and sales
invalving other speclal elreumstances; (9] the flxing of reasonatle rates

of commisslon, interest, listing, and other chargrs; (10} minimum unlts of
trading: (11} odd-let purchases and sales; {12} mintmum deposits on margin
accounts; and {13} simllar mattera.*

The Becurltiee Exchange act of 1034, the FNew York Stock Exchanpe and the
rule of the New York Stoch Exchange which ls the subject of this proceeding
are herelnafter referrad Lo, respectively, as the "Act", the “KYSE™ and the
"Rulen,

Securities of thls kind w11l heralnafter be called "dusliy traded sccurlties™,

Pnder the tepms of the Act, a security (other than an evempted socurity) can
lawiully be traded on 2 national securlities exchange only when the security
Is effectively reglistercd for such exchange in acrordance with the praovi-
sions of the Act. There are two classes of reglstered securlties: (1)
listec securltles which are lists2 and admlited for trading on application
of the issuer and {2} securltlies admltted to unlisted trading privilegdss
which are admitted for trading on the application of an exchange., The NYSE
hag wo securities admltted o unlisted trading privileges although mzny so-
curities listed on ihe NYSE are admitted, pursuant to the Act, to umlisted
trading prilvileges on other exchangdes.

A "membar® of an exchande as used herein and as deflned by Section 3. {a) (3)
of the act means "any person who is permlitted eitlher to effect transactlans
on the exchange without the services of another person acting as eroker, or
to make use of the facilitlies of an exchoange for Lrensactions Lthoresn withe
out payment ¢f a commisslen or fee or with the payment of a commlsslon or
fee which is less than that charged the general publile, and includes any
firm transacting a business as breoker or dealer of which a member !s 2 pari-
ner, anhd any partner of any sach firm."™

We ghall hereilnafter use the terms "dual member" and "local member” as fol—
lows:

"Dual member”™ mecans an lndividual or partnershlp whichk is at the same
time a member of the HYSE and of one or more of the other rojlsterecd
secierltles cxcharges.,

"Local membar" means an Indlvldual or pacrtnersilp whish s 2 member gf
one or more reglstered securities exchangess and is not o member of the
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s Act., Seventeen exchanges Lln fifteen clitles other than New York are llkewise
reglistered ag natlonsl securtties sxchanges. i} All of thege exchanges are
recognised by the Act 1o be lnstrumemtalitles of tnteratate ecommerge. For
convenience, the seventeen roglatered exchanges In cliles other than MNew York
will hereinafter be callezd "redlonal" or "local" exchangder. §f

]

This proceeding arose under the {followling clreumstances!

— Section 8 of Artlele XVI of the Constitutlon of the Wew York Stock Ex-

a shange reads:

1les

g "2c, 8. Whenever the Board of Govearnors, bty the affirmatlve vote of
geventenn Governors, shall determine that & member or allled member is

I3 connected, elther through a partner or otherwlse, wlth another exchange

- or eimtlar organizaticn in the Clty of Hew York which permlts deslings

“in any secarltles dealt Lo on the Exchange, or demls directly or lo-
directly upsn sueh other exchange or organlzation, or deols publiciy
cutside the Exchaonge 1n securities deglt in on the Exchanpe, auch mem-
ng ber or allied member may be suspended or expelled, a5 it may deters
he mite,” [ftnllee supplled)

On Pabruary 14, 1040, 5 special commitiee of the HYSE, known as the Stott

Les™, Committes, which had been appolnted Septembar 28, 1049 by the president aof thar
exchange %o study the problem of maltlple trading-zf In gecurttlee licted an

can sach oxchange, recommended in &8 report to the Exehange's Board of Dovernors

Ly "that the Committee on Mamber Firme of the EPwohange be directed to procesd to

enforee Section 8 of Artlele XVI of the Constltutlon wlth respeect to such deal-
inge of members on other exchandes ln securlties llotzd on thisz Exehange, In

o syeh manner and at such tlme as they daem advlsable.™ The Board of Covernors
on February 28, 1940, adopted thiles recommendation, and the Exchange on July

53E 12, 1940, lssued an offlclel clreular to the members of the NYSE whieh reads

o— an follows:

-4

B/ The seventeen regletercd national securitles exchanges lecated In cities
other than New Yorhk are the Baltimore, Boston, Chleage, Claveland,

{3} Cincinnat!l, Detrolt, Los Abngelex, New Orleans, Philsdelphia, Pliteburgh,
s San Franclsco, 5%. Louls, Salt Lake, and Washington stock exchanges end the
T Chleage Beard of Trade, the San Prancisco Mining Exchange and the Standard

Exchande ef Spokane.

§f Out use of the adjectives "“reglonal" or “local” is In ng way meant te Imply

L that the opventeen reglstered exchanges located outalde the City of New York
are upimportant or mere appendages of the NYSE.

1= 7/ The term "multiple trading”, also called "dual trading" refers, In thls pro-
ceeding, to trading ln duelly traded sequrities on both the WYEE and one cr

- nore af the redlonal exchanges,

1
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*on February 23, 1540 the Bogard of Covernors upen the recommendation of

the Speeial Committee on Multinle Exchange Tradlog, adopied a resoluticn b
directing the Committee on Member firms to procend to enforce Sectlon 8 the
of Articie XYI of the Constltution with respect to public dealings by the
renbers on other exchandes in securities listed on this Sxchanga. 285
. " . : The
"Fursyant ta thls eesolution Lhe Committer on BMember Fitms has ruled that Toad
" ; _ rac
after Jebbtemier 1, 140, ar)y member, allred member or member frrm actingp on 1
s gn odd-lot dealer or shecialist or otherwise publacly dealing For his 26
or 115 own acceunt fdirectly or tndirveciiy throuyh o joint accounl or reau

atker arrangenent) on anuther cxchenpe tn securities [isted on Rhe Few
Yort Stock Exchenpe, shell be subject to proceecdinys uader Section & of
Articie AVi. af

"Tog foregoing does not limit the right ef mewbers, allied membere or
mepmber Tirmg to execute orders for accpunt of otners on an agdengy bazis
on other exchanges." g/ {Italics supplled)

Weanwhlle, on April 10, 1940 the Cosmission instructed its Trading and The

Exchenge Bivisian te ziudy and report to the Commieslon on thoze phases af

pultlple fradingd which were pertinent to a cvensideratien of the actionr taken j:;ef

by the Board of Governers of the WYSE on Febreary 28, 1940. On Cotober ] ui

24, 1940 Commissjoner Plke, on behalf of the Commissiun, submitice to the RYSE o

a copy of 2 summary of findings snd conclustons to be ceuntained in the Deport G:G;;

prilat

—TT T e e T e e Commi

§f The term "Ruie™, az hereinafter used, has reference to Sectlon 8 of Article
4%l ¢f tvhe NYSE Constitutlon as tnterpreted ty the WYSZ Conmittec on Member 10/

Firms in its ruling of July 12, 1040, E
& provision similar %o Sectlon & of Article XVI haAas been In the Constitution b
ard 2wles of the HYST since 1863, The sectlon wasz put im Lts presens fornm E
in 1928, Prlor teo July 12, 1940, this provislon had never beon construed 11/ T
to prolible HYSE mepbors from dealing on exchanges ouiside the City of hew ==
York In securkties listed on the NYSE,  The Bale i1z szid to rest azen that L
vortlon of Zwetlign g5, Arvlere AVI whlch subjects to Saspenslion or expulslon h
sny member who "drals publicly cutside the cxchande Lln securliiles dadli in M.
on tpe Exchange.™ We very moch doubt the zoundness of the censtructleon :c
diven to this constitutlonal provizion by the Rule, The languzge and his- ¢
tery of Artlele xXVI, Sectlon 8 of the NYSE Constltuticn lndigate that, in- dc
sofar as 1t refers to deallng on sxchanges, the refepence is to exchanges <
in the Tty of Vew York, However, we do not propose to decide the propristy €<
af the construction adepted in the Pule but we shall procsed to determine 12/ o
the cperation of the Rule Iln the light of the purposes of the act, - ‘o
gf Following the lssuance of this rellng the Commlitees on Memder Firms ndonted ot
the policy of granting, upon application, extenstons of the effective date 13/ at,
af the raling beyond Septenber 1, 1940. = e
be
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L

to the Commission %o be submitted by the Trading and Exchange Dlvislon en
the Froblem of Multlple Trading. AL the same time the Cémmission requested
the Board of Governors of the NYSE to resceind its regslutlon of Febroary
28, 1940, pursuant to which the Commlttee on Member Firms made lis rullag,
The NYSE refused to comply with this request. On November 22, 1840 the
Trading and Exchande Divislon submlited lts full Report to the Commisston
on the Problem of Multiple Tradlng on Seoyr itles Exchanges. On Decenber
20, 194G, the Commission, pursuant to Section 1g (b) of the Act, formally
reguested the NYSE io

"effert such changes in its rules, as that term ls deflned by Sectlon
6 (a) {3} of the Act, ln/ as may be necessary to make it clear that
the rules of tha exchange or their enforcement, shall net prevent

any member from actlag as an opdd-lot dealer or speclalist or cther-
wlee deallng llf Upan 3any other euchange outside the Clty of New York
of whieh he is a member.' 12/

The NYSE, by reply dated December 29, 1940, advised that It could not
accede to the Cormlsston's request Ln thls respect. 13/ Thereupon, on
January 2, 1541, the Commlssion directed that = hearing be held “on the
question whether the Commicslen should, pursuant to Secctlon 19 (b) of the
Securities Exchange Act of 1934, by rele or regulation or by order alter
or supplement the rules of =such exchange insofar as necassary o appro-
prlate to effect the above spelelfled changdes thereln, as rrguested bty the
Commission op Desember 20, 1odn.”

10/ Under thisg sectlon the "rules" of an exchange refer collectively to
1ts canstitution, artlcles of lnocorporatlon with all amendments there-
to, and exlstlng by-laws or rules or instruments corresponding there-
to, whatever the nanme,

The term “dealing" refers to the activitles of a "dealer" as dofined

in Zectlon 3 {a) {§) of the ict; that 1s, a persoch enfafed in the
regular business of buying and selllng securities for his own resount.
Hr. Stott in the course of Kls testimony In thle procesilng and counsel
for the NYSE in thelr brief hive stiated that the Rulc does not prohibitv
a dual mexmber from making a princlpal trarsaction ot B redlenal exchange
for his own account unless he 1s actind as 3 dealer. The fHule also

does not limit the right of dual members to execuls orders for the ac-
count of otlers on an zgency basls on reglonal cxchanges,

1
=
S

12/ Our letter of December 20, 1940, made 1t clear that we had reference
to dusl members who deal 1n dually traded sequrltles upon one &r nore
cf the reglonnl exchanges., )

13/ A% the 3ame time, the NYSE aceeded to the request contalned In the
Comnmlsslen's lztter of December 20, 1940 that application of the BRule
be held in aboyance pendlng filnal determinstion of the metter, gy
clreutar dated Decembar 78, 1940 the NYSE extended, untll further
notice, the eilsting cxemptlons granted from the ruling and agreed to
prant, upon applicatlion, simllar exemptlens io 2ny other member firms
whizh an July 12, lad4p were engaded as add-Jlot dealers and speclallsts
gn another exchange ln securlties llisted on the HNYSE.

SIGHIRY WG LN L e R Ol 30
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A hearlngd before a Trial Examlner was held after due notica. Counszel
to the HYSE pnd counsel to the Commispton submltied requests for speclfic
flpdlings of fact, and the Trlal Examiner rendered kbls repeort, to which

excoptlons were flled. Counsel alsco filed briefs and reply briefs and
were neard beferea this Commiaslom.

At the outset we deam 1t deairable to outline brlsfly the nature aof
the discusslon which is to follow. First, we ghall deperlibe the technical
bockground necessary to undergstand the problems ralsed Dy the Rule, 1n-
cludlng a description of practlces and matters ralating to the mechanles
of trading en natlonal securitlas exchanges. We shall then proceed to
determine, pursuant te Sectlon 19 (b) of the Act, whother changes in the
Rule are noacessary or appropriate for the protection of lnvestora or to
insare failr pdminjetration of the NYSE, In order to make sneh determina-
t1on we shall csonsider the affectna of the Rules pnd the arduments advancad
by the NYSE in justiflcation of its Rule. FfFlnally, we ahall conalder

vhether Sectlon 19 (b} of the Act suthorlzes us to alter &r supplamant
the Rule,

THE BACKGROUNR OF THE RULE

It appears thet the sltustlon to which the Rule iz addrespad arlaes
as a result of practlces and of matiers relating to the mechanices of
trading on the stock exchange markete of the country.

The HYEZ malntalns a more or logg contibupue auctlon market, with
trading “posts™ at which shares of stock are traded in "round 1lgta"
fgenerally 100 share. lote). At these posts are located the speclallsts.
4 "epecialjet” iz n menber of the exchange whp, wilth the approval of the
governing authoritlee of the exchange, desls publlely en the floor of
auch exchange, for hls own aceount as principal, in round lots of speci-
fied megurlties and alme as a broker exsacutes orders for others on a2 come
mlusien basie. Another resognized function of that exohange market is to
fill orders for odd lote. An "sdd lst™ le any rumber of ghares less than
the reghd-lot unit of irading., 0Odd lots sre traded on the fleor of the ex-
change through "odd-lat dealers” 14/ who act as prinelpals and whoe aleone
may mcéspt orders to buy oF eall such odd lets.  Virtually all of the odd-
lot business oo the NYSE ls condusted by ihree odd-lot dealare {ag of
January 10, 1941) who have no dlreet deallngs with the publier they daal
only with NYSE members, the so-called "commlssian houses™. 1%/

14/ An "odd-lot dealer” ls & wember of an exchangs who, with the approval
of the governlng suthoritles of such exchande, exer¢iess the functlon
of dealing on the exchenge, for his own acgount as princlpal, in odd
lovgs of specified isgues of stock.

15/ & “eommissioh houme® iz o Tirm primarlly engaged in the buslness of
effacting transactlons in securities for the account of members of
the publle. Bee, Glossary to the Commission’s Report on Feasibslity
and Advisabifity of the Complete Segregation of the Fumctionr of
Dealer and Broker (19364,
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When stock s bought or sold in odd lots on the: NYSE, the customer
places hts crder with his broker who, as agent for the cusiomer, buys _
fron or sells to the odd-lot Jdealer. The pdd-let dealer dees not dictate
whe price o be paid or recelved; |t bs flxed entlrely by rules which link
pdd=1ot execuslons to gcontemparancous transactleons ln the reund-lot markst.
This method of execatlng odd lots mey be lllustrated by the following
typloal example: léf We may assume that a cuatomet places an order In the
office of a YYSE member firm to buy 25 snhares of X stoek “at the markei"13/.
THe merber flrm immediately transmits thls crder by direct wire to o booth
at the edge of the HYSE floor, where it is received by an order clerk. The
order clerk fills in am order sllp with the essestial detalls of the order,
Lnciuding the ncame of the pdd-lot dealer {rom whom the stock is to 2e
purchased {since in some lssues competing dealers swlst). This order
slip 45 tranemitted by pneumatic tude to the post on the NYHZ flogr at
which tranzactions in X stoek ordlrarily toeke place. When ithe order is
recelived at the post, It Is time-stamped and placed upon 2 clip for the
attentisn of the add-lot broker, whe Le sltuated at ithe post and througdh
whom the odd-lat dealer firm customarily effects {4z transactlols on the
fionaor of the erehanpge. A8 soon as the odd-lot broker removes the grder
from the ¢llp, it ls eligible for execution, The next round-lot trans-
actlon in X stock which is annadneed o the “erawd™ about the post flxes
the price which ths susiomer will pay for hils shares; the custamer pays
1/8 of 3 doliar more pet share than the prlee at winich the governing round-
lot crder is effected. Thus, if the round-let transacliob- governing ihe
customer's odd-let order takes place at a price of %50, the customer pays
$§G-1fﬂ per slaare for his 2% shares of X stock lgf fplus the Federal and
Yew Yorx State transfer taxes}.éﬂj

The odd-lot dealer op the NYSZ floor regelved no commizsions dut
makes Ris wrofit through this customary 1/8 of a point “oddolot 2Lffer-
gntial™; toe comitisslon house transaitwiing Line order recelves the com—
misslor from its customer, The odd-lot dealer uswusilly finds tiat he is
aeguiring, i thg caurse of nls wrangaetlons, elther a long or a short
fositian in a security greater than he tares or has the financlal abllity
te malntain, When this acours, he usually reduces such lond or short
position by effecting an "offsctting" or Lalancing round-1ot transactlon
in the rpund-lot nariet.

léf The example which frllows, although typical of odd-lodt executlons
effected on the HNY¥YST, does pot comprenend all of the various types
of such executlons which may gccur, and omlts various technlical
quallficatlions which would be requlred far a comprehenslve do-
socription, ¢.@f., the "baszls market™ and the relatlon of "eash trans-
actions™ in the round-lot market to pdd-letbt ¢xecutions.

1%/ Customerz' odd-lot "limit" buy orders are handied pnysically 1n

Mach the same way 23 marxet order:, althoupgh there is a differsnce ff
in the methad ef seleeting the governinﬁ(:alﬁctinﬁ:}rnund-lot
Ltransastlicn.

18/ If 4he cusiemer's market order were for the sale of sisek, the
round-lot execution of &850 would rezult in the sale of hHis stock
Lg the odd=lat dealer at $45-7/8 per share.

19/ It has been the practlee of sdd-lst dealers to charge to the buyer
the taxes foar which the dealer io lilalle as seller.

SIN-Zdb MK 3H; v AR5y
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Many of the securities whlich are listed on the NYEE are almpo traded
on ont or more of the esventeen redlonal exchanges, The largest volums
of trading in dually traded securitiss, however, occtura on the NYSE which
heg more members and a far greater volume of business than any other ex—
change, Censequently, the prices prevalling in transsctions candusted upon
the WYSEE iln duslly traded epecuritiea ecarry consldersble welight in detormin-
ing the pricees of such securlitles in transactlons upom the reglonzl exchanges,
Thias l= net always trus ip the case of .avery dually traded secuarity, for
there are a few. dunlly traded securities as to which the grsater volume of
tradlng occurs on & reglonal exchange. At July 12, 1940, nine af Lhe
reglonal exchanges 20/ had provislons ang.faclilties for the executlion of
transactlons 1n dually traded securitlea based upon HYSE prices., On wlu
of these nine sxchanges, namely, the Boston, Chizado, Cincinnatl, Clewveland,
Philadelphia and Pittsburgh.Stock Exchsnges, dusl members 21/ acted 25 odd-
lot dealers or speclalists 22/ in duelly traded =ecorities or finuneed, threngh
Joint sccount, lecsl members who handled the odd-loi books 23/ ln such se-
curities; 24/ other books wers handled by locsl members Independent of any
afflilation with KYSE members,

Round.lot executlons pn these & reglonal exchanges In doally traded
sgcurltles dlffer from thase on the WY3E, depending 1n each case upgn the
independence of the local market, the rules of the raglonal exchangs, and
the practices of the dealer op the loecal floﬂr.-ggf In some inetances an
lndependent suction market is malntained, although round-lot bide and offers

r— ————— r—— -

2¢/ These nlne regional exethangas are the Peaton, Chicago, Cleveland,
Cimeinnati, Detrolt, Los Angeles, Philadsliphia, Pltitsburgh and San
Frantlsce Stock Exchanges,

21/ 4 dual member acting as add-lot dealer or specialist on a regional 2x-
change in dually traded gsecuritles iz c<alled a "dual odd-lot dealer or
speciallst™. A locel menber acling as odd-lot dealer or apedialist on
a refional exchange s called s "local odd-lot dealer or speclalisi.”

ggf Cn the Chlcago Stock Exchange the functlons of an cdd-lot dealer and
spesialist in any dually traded iesue are combined in the same individ-
wal,

23/ The term "odd-lot book” means the privilegs grarted by the governing

suthorlties of an exchange to 3 member thersof to bg the odd-lot dealer
in a specified stock on the flegr of such exchange.’

24/ A major inducemendt to NYSE members in financing such local edd-let

denlers is to obtaln the broksrage commissions oh the wffsettlng trans-
actions executed on the NYSE for ihe Joint acsount, The connectlion may
alse procure for such dual members additional business obinlned by thelr
affliiated local members fram the publlc in securities whlch are traded
an the ¥YSE but .are not traded on the afflliated loval mexbers® regdlonal
exchange, '

25f A "reund let"™ on the regional exchange i dually traded lssies follows
penerally the unit of trading prescribed for those lssues by the MY¥Ss
except that on the Chicago Stock Exchange 1t may be a tradlng unas af
0 shares, In many local lssues the reflensl exchanges have spaller
units of reurd-leot trading.
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tend to be made in the light of prevalling quotations on the NYSE., In other
Instances, the round-lot market iz mechanical, the price on the.reglonal ei-

thange belng determined by the HYSE ticker.
an

=

¢ The methods for eaecutlng odd-lot orders employed by these reglonal
1£e 3,

exchanges are clmilar, in many lmportant respects, to those employed for
executions on the KYBE, In the case of dially traded securlties, the es-
sential difference is that, ln 1leu of baslng odd-lot executlons upen the
prevelllng roucnd-lot market on the local exchange floor, they are based upon
the H¥YSE transactions as reported on the ticker tape of that sxchange. To
clte the example employad sarllsr, we may assume tihat a customer places an
order in the office pf a member of m redional exchange to buy 25 shares of

X stock "at the market' and the. customer stipulates that such executien ls
to be effected on the floor of the iocal exchands., The locrl exchange mem-
ber would transmit such an order at gnce to the flosr of the loecal exchange
by private wire, where Lt would be racelved.by the registered odd-lot demler
in X stock. 26/ The odd-lot dealer ls.reguirsd to accept all edd-lat orders
tenderad to hlm. Upon recelipt, the order would bs time-stamped but, unlike
k the HYSZ procedure, it would not then lmmediately e ellglble for executlon.
Instead, three minutes would have ta elppae bafore thes order could be re-
garded as eligible for executicn, After three minutes had elapsed, the flrst
¢ roend-lot transaction In X stock reported oo the NYSE tlcker tape would fix
the price which the customer was to pay for the stock; Lf a price of #50 was
reported on the tape, the customer would pay $50-1/5 per share. 2%/
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Trading on the looal exchanges in dually traded issues ls facilitated
by the exlstence on the floor of these exchanges of the Hew York "taps",
whirh reports the current transactions on the WYSE fleor. In addittion,
current guotuatlons on the Mew York market in these issuee are. made avail-
N “able to the dual odd-lot dealerg or speclalists throndn wireg and pther direet
arrangements for "flash" or continucugs quotatlon sarvices.

The odd-lot deaslers or speclalizts on the regleonal exchanges, like the
vdd-lot dealers on-the NYSE, are faced wlth the necesstty of keeping thelr:
long and short posltions wlthin the bounds of what they feel 1s reasanable
in terms of .market condltlons, evallable capitel, and other factors. It is;
there fore, essential fov thes alse to rescrt to the round-lot market for

- pffsetting transactions, The record indicates that by far the larger portlen

I 26/ Om some exchanges, the odd-lpt dealer recelvas the order directly with-.
I gut the !nterventlon of an order clerk, while on other excharges the

' KYSE procedure is followed, whereby an order clerk transmits the order
from a booth at the edge of the floer to the odd-lot dealer. :

27/ Mo mllawance ls made here. for the varistlons in this procedure which
gccur at market openings, when "tapa latenens" is announced, or when
the rules of the reglonal sxchange permit executlons based upon round-
let transactions effected in the local markat.
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of such offeests are:made on the NYSE slnce the round-lot markets in dually

traded securlties on the regional exchangdes are not sufficiently active

either. to take or furnlsh the secuyrlties necessary to enable the dealers

te reduce thelir peosltlons. If these odd-lot dealers or specialists are not
NYSE members, they must pay nmoh-member commisslon rates 28/ in comnzctioh
with any offsettlng transactions whlch arpe exscuted upan the* RYSE.,  Whan
they are dua)l members, howaver, they are entltied to NHYSE members' commis-
slon rates (wolch are substantlally lower than non-member rates) and, con.
sequently, pay substantlally 1ess for effectustlng such offsetting transpc-
tions upon the NYSE, 29f

We have, herelnabove, described the technleal backgroumd underlylng
the problems ralsed by the Fule. A5 we have previpusly stated, we reguested
the FY¥SE to effect on Llts:iown behalf such changes in its PMule as may be
necessary to make it clear that the Hule ox lts enforcement would not pre~

vent any NYSE member from acting as an odd-lot dealer or speclalist or other-

wise dealing in duslly traded securltles upon any rejional exchange of whlch
he iz a member, The NYEE has not made the changes so requested, We zhall
noW proceed to examlne the effects to date and the Muture consequences- of
the Hule and the arguments advanced by the NYSZ Iln justlfication of the Rule
for the: purpese .of determining, pursuant to Section 1§ [b) of the Act, whe-

‘ther changes In the Bule are necessary or approprlate (1) for the protectlon

of lnvestors or {2) to insure falr ademlnlstration of the NYSE,
EFFECTS OF THE RULE
1,

The first questlon for declslon 153 ar= changes In the Rule necessary
ar appropriate for the protection of investorst

fside from the trading conducted upon the regional exchanges —- which
are recognized by the Act to be lnstrumentalitles of interstate commerce -—-
there is 2 larfge and ceonstant flow of business across state llnes between
the exchanses and tholr membere and investors, . Transactions 1o dually
traded tssues constlivte a substantlal part of all tre trading conducted
upon the Foston, Chicade, Clocinaati, CTleveland, Fhiladelphia and Fittsburdh

Staock Exchanges ard a very material porticn of such transnctlions are Qr wWwere,

bofore July 12, 1240, lhe date when the Hule was anncuj:ced, handled by dgal
members acting sz odd-let dealers or specialists on theze exchanges.

ggf Article XWil of the KY3E Constituotion prescrlibtes the minilmum rates of
commission which must Le charged 3o collecked by NYSK menbers who exe-
cute erders on the NYSE oo beghalf of ned-mesm.ers. Thls role will here=
inafter be catled the "mlnimum commission rzia”,

.29/ When, for exanple, a3 local Cleveland member gells for hls own account
100 shares of stock at $35 per share oh the NYSE Ffloar through an NYSE
member, the local member has to pay a commlssion of $19. When the stock
is gold by a Cleveland member who 15 alse an SYRE nember, the so-called
"clearance comoission' applicable to his transsctlon ls only $5.90.
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On soguat 31, 1940, the last day defork the effective date of ths Rule,
there were 249 dually traded lasues om the Eeston Fxchange, 10& on the
Chicago Exchenge, 13 an the Claclhnatl Exchange, 38 on the Cleveland Ixa

‘change, 408 ot the Phlladelphla Exchange and 64 on the Pittsbusgh Exchange.

The Jually traded lssues on these slx sxchanges ware handled by oddulot denlere g/
ar speclilint: who wers dusl members, local members flmanced by HYSE menbers

in jolnt agcount, or purely locsl mambers. The follewing table shows the
numbar of su¢h oddwlot deslers or speclalists on the dates indircated and

the. number of dually.treded lesuesz handled respectively by mambers afflliated
with NYSE members 31/ and by Ahose not so affiliatad:

ATFILIATED WITH  WOY AFFILIAYED WITH
NYSE MEWEERS NYSE MEMBERS

Mo. of Ho, af
Cdd-lat No, of 0dd-lot Mo. of

Exchange Cate Dexlers Issusn Dealars Iagues
Boston 12/31/40 14 (=) =L 24 113
Chicago 8/11/40 B 57 {**) 48
Clacinnati ar1/4n 3 10 -— -
¢leveland Rir2/40 1 11 x 22
Philadelphin 7/12/40 4 (%) 23 17 101
Pitisburgh nfl2/40 4 20 (*w) 25

{*} 11 of the dealers on ths Beston Exchange and 2 of the dealers on the
Fhiladelphia Exchaage sre local gdd-lot dealers flnanced by HYSE members,

{¥*)The record does not show the number of logsl odd-lot dealers in dpally
tradaed lsaues on these exchangen.

..The record shows what has already cccurred where the Rule was put lhoto
effect and what has happensed 1n antlcipatlon of the effectiveness of the
Rule as well as what ma¥ be expected to follew if tha lemporary sxempllons
granted by the NYSE are revoked and the Rule 15 made fully effectlve. It
reveals that the B dual member firms who were acting as odd=-lot dealers an
the Chicago Zxchange in 5% dually traded issuss wers het permitted by that
exchange %o avall themséelves of the temporary cxempilons, }gf and that these
firms have eiready relinqulshed their dual cdd-liot books in thess securltles.
Cnly local members &ould replace them, However, dum to the capltal reguire-
menta necessary to obtaln an sppointment. from the Chicagoe Exchange to tonduet
an odd-lot business, a aubstantlal portlon of the local Chicagde members ware
not ellgdible for appolntment,

in gome of the dually traded lssues there are no odd-lot dealers,

30/
" 31/ The term "afflliated with NYSE members' ix used here broadly to eover

both dual members end local members flhanesd by NYSE membere.

33/ The Chicage Stock Excnange comsidered it In 1ts intersst to refuse to
allow Llta dual osdd-lot dealers and apeelallsts to apply for temporary
exenplions from the Rule.
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Hureovgr. hha caplhnl ol thnse lnnal members who were appointud to eonduct
the odd-lut hpoks ln dually traded issues which wara relingulished by the
dual member firms constliutes oniy sbout 10% of their predecegssers’ caplital,
It appears further that one of the dusl member flrma, Paul H. Cevis & Co,,
wag, on July 12, 1940, thes odd-lot dealsr or Bpeclaliat in 29 dually traded
sacuritlies and alse the general odd-lot dealsr 33/ In 114 local securltiles.
Accordlng to the testimony of Ralph Daviae, a partner of this firm, the an-
tire book wae baing operated st a "good" proflt, and the 29 dually traded
ssgurltiss, which were mors sctive than the local aecurlties, contrlbuted
about 754 of tha firm's proflts, Even thougn the firm dropped lts odd-lpt
books tn the 29 dually traded sesurltles oh September 1, 1940, in complishce
with the Hule, it har had to malntaln about the same gverhead as bafore In
order that its trading ln the 114 local stocks mlght be sarviced edeguately.
The reault heg been s degllne ln trading profits; in fact, for Decenter,
194G, the firm suffered a losse in the operation of ite books. If the
cperatlion of these local booka continues to be unprofitable, Relph Davis
testifled, Lt is doubtful whether the flrm will remalz 1o the odd-lot bus-
Iness. Thus, ae a result of 1ts rellnguishment of the o¢dd-lot books in 29
dually traded geocurltles as requlred by the Rule, the Daviz flrm may be
forced to discontlnue service on the 114 locel odd-lot bPooks whileh it now
handlesa,

On the Boston Exchange, LR entlclpatlon of the effectiveness of the
Rule, the books of certalin dual members wers dropped and reallocated te
local mambere, However, aw of the time of the hearing, % odd.lot books
in dumlly traded issues on that sxehange had act bean taksn ep and no logal
rembers hnd been found whe were willing and able té take tham, The ihrea
dyal menber flrma which eperated odd-lot books on the Cinglnnatl Exchange
relingquished thelir odd-lot boocks in ten dually traded securities shertly
after Lt bepame known that the Rule was te be lnvoked. The Beard of Trus-
tees of thet Exchange wae able %o flnd only one logcel dealer to take over
these baoks, This dealer, accerdlag to the testimony of the prosident of
the exchange, had a total gepital of only 38,000 avallable for the buslness,
Prescott & Co,, the only odd-lot dealer affected by the Rule on the Cleve
labhd Exchange, gave up its odd-lot beoks ln 11 dually traded issues. A=
a result of the readjustment that took place, four of these lsaues ars no
longer handled by cddwlot dealears. As yet there has beeh no reunllocatlen
of the odd-Iot books In dually traded securities ob the Plitsburgh Ex-
¢hange since the peragng there affected by the Ruls are operating under
temporary exemptlons. The four dual odd-iot dealers on the Philadelphla
Exchange who operated the books In 23 dually traded issues, applied for
axenptions from the Rule, &s of January 1941, thers waz no changs In Lhe
handiing of these books.

33/ 5 "ganeral odd-lot dealer" on the Chicago Stock Lxchange ie a person
who [s requirad to glve edd-let executlons on all nen-dually traded
isgues on the sxchenge.
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k' In summary, the Rule, aven undar limlted application, has already
% had dlgrupting effecis on the operation of the odd-lot hooks 1n dually.
traded lgauex on the reglonal axchanges. The record svidences that
al, ’ enforcement of the Rule je likely to result in {1i] the further lese of
, gdd-1lat books in duelly traded isouss on the Bosten, Cleveland and
d : : Plttgburgh Exchanges, (2] the reallocatlion of auch pdd-lot bosks on the
‘. ; Cincinnatl and Pittsburgh Stock Exchanges te loeal members with mnore
_ limlted ecapital rescurces, and (3) the placing in Jecpardy of odd-lot
books Lln aome ar all of 114 looal lasues on the Chicago Stock Exchange.
" ' The effects whlch have followed a limited application of the Kule
nce rortand more serloud, consequences in fhe future, should the Rule beconme
n 1}r fully effectlve. Wdl member flrms have more caplital
1y o and far greater resources than a#ﬁ avallable to local member firma. If

the Rule should Pecomé fully effective, all of thepe dual membter filrms

will bhe pracluoded from metlng as odd-lot dealers or speclalista gr pthar-
wlae wublicly deallng for thelr own mecount 1o any dually traded securitles
on the reglonal exghenges, Varlpus repregentatives of the raglonel ax-

q changes tesatified concerning the serious effects whleh ¢an be expected to
follow in the future, 34/ Lf enforcement of the Rula. la permitted,

The president of the Beeton Exchange estlmated that Iif the Rule
became affectlve, a minimum of 25% of pll dually traded lmsues, or aboutl
Ed in pumber, would be without an oddalot deanler on the Boston Exchange.
The firm of Procter & Cook, dual members of the Boston Exchangs, flnances
the gdd-lot books in 21 dually traded securitiea, George K. Froctor, the
firm's partner who has operated the cdd-lot bBooka on the Boaton floor far
many years, testified that 1f the Bule Lz enforced, his firm would not be
willing to continue Ao the odd=lot bualheasa. Harry W. Besae, an odd-lot
dealar of long experience on the Boaton Exchange and sssociated with
‘Draper, Sesars & Co., dual members, lndloated that if he withdraw from that
firm, as raqulred by the Rule, In order to operate lndependently as an
odd-1ot demler, he would heve to rellngulich some of the bogks which his
present azsoclatleon enables him te handle, HKaleoclm Amsden, Walter J. )
Erown and Ray E. Southgate, local odd-leot dealers ln Jolnt account with

sl

65,

32/ Counsel for the NYSE has objected to the trlal exemlner's admission
cf testlmony by representatives of the reglonal axchanges regardlng
the probable conseguences of enforcement of the Rale, HWe overrule *
this cbjectlion because we balleve thet in thia type af procesdlng
the testlmony of persons quallfled as experta with respect to the
probable effeots of the Rule |5 gompetent oplnlon evidence. See VII
Wigmore, Evidence (3d sd. 1940} §§ 1918-192%, 1576, See also Ofp
Cotton Miils, Inc. . Adminizirator, 312 U.B, 126 {1241} and John
Bene & Sensz, Inc. v Federzs! Trode Commission, 255 Fegd. 468 {C.C.A.
2d 1924} where the Circuit Court seid at page 491

- "We are of oplnlen that evidence or testlmony, even
though legally incompetent, if of the kind that
ustally affeets falremlnded men in the conduct of
' thelr dally and more lmportant affalrs, should be
received and conaldered; . . . M
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HYSE members in 71 dually traded securlties, stated in substance that
if the Rule compelled the withdrawal of such flnanclal assistance, they

”yauld not have the resources necessary to contlnue to operate thelr

books.

On the Chlecaga Stock Excﬁange, whetre no tenporary vxemphbions wete
obtalned, 35/ certaln effects of the Rule hgve already been observed,
Accardlng to the teatlmony of Artvhur M, Betts, Chalrmaa of the Boerd of
Governgre of the Chloage Stook Exchange, the round-let markets on that
exchange in cartaln of the dually traded lsgues have become thianner since
September 1, 1940, because the lacal odd-lot dealesrs and speclalists
appolnted after September 1, 1940, have been unwllling or unacle to take
as much stock for thelr own aceopunt as thelr predecesgors, the dual odd-
lot dealers. If thls drylng up of the Chlecago roand-lot merket in dueally
traded Issues contlnues, 1t may Jeopardize the Chlcago markets in local
issues,

Enforsemant of the Rule would regquire dual edd-let dealers on the
Plttsburgh Exchange to rellngulsh thelr bosks In 20 dunlly traded lsoues,
It was testified that the Flttsburgh Exchange, antichipating this con—
tingency, was having conslderable difficultiy in findlng persons with
adeguate capital to take over Vhe odd-lot books In the event thery must
be dropped by the dwal member firms., It seems that only ome loecal member
has indicated a willlngness to cperate some of these bookhs and he is ln-
active on the Exchange at the pregenrt time, Even Lf all of the odd-lot
books in dually traded lszues now handled by dual members cn the Clp-
cinnat]l end Plttsburgh Stock Exchangers should he raallocated to lacal
members, detriment to these exchanges would result slnce the lLocal members'
caplital respurces are relatively very llmited, Finally, the 4 dual odd-
lot dealers whe now cperate under temporary esxemptlons ob the Phlledelphia
Exchange wlll be obliged to give up thelr books in 23 dually traded issues.

1{ the Kule should bpecome fully effeetive, the volume of trading. on
the Boston Stork Exchange would be perrceptibly reduced, sines, ascording
to the estimates of the preslient of that exchange, the odd-lot books in
about 90 isswes would be dropped., $Such reductlon in valume of tradlng

would in turn affect the earnings of the exchenge derived from the operation

of its eclearing housewearnlngs which are important %o the weli-belng and
eontindance of the exehange. For similar reasons, logs of trading volune
and the harm resulting from sych leoss would be ln store, alse, for the

other regional exchengez. FHRepresentatives of the Plitsburgh and Clneclnnati

Exchanges expressed fear that the Rule was a threat to the very existence
of thoze exchanpes. In brlef; the evldsnce shows that enforecenent of the
Rule is Iikely to result in lrreparable damage to the local exghanges,

38/ See footnote 32, rupra. 79 of the 300 membera of the Chicage
Exehange were alss members of the NYSE.
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If the merketsz In securities traded upon the regional exchandes become
seriounly itmpalred, delistings are llkely to secur beoth in locel and Jdually
traded issuen, fewsr brolers and dealers will cseek memberships on the
regional exchanges and the general effect will be a weakening not only of
the existing regiocnal exchange system but alse of the brakers', dealers’,
and bankers' facllltles with which the exchanges are functionally interlocked.

~Furthermare, deleterigus econpmic tensequences to trade and industiry, par-
ticularly to growing industries located in areas surroundlng the roglenal
exchanges, can be expected to ensue. For many years the reglonal exchanges
and the market faclllties which they maintsin Rave been important [actors
in the financial ilves of their communitles. 36/ They have lent vitality
to such communlties by facilitating the financing of local enterprises and
by providing a secasoning mechanism for the secaurity issves of expanding
companies, thus assistlag them to attain flnancial stsbllity. If, as a
result of enforcement of the Rhle, these Impertant functions now performed
by the regional ewchanges are materlally impalred, the. nation's trade and
tndustry would be. adversely affepted.

r——y —yr—r

In view of the foredoing dincuaslon, the harm whick tavestor:s would
suffer from enforcoment of the Rule needs little =laboration.  The Investor
a3 well as the public at large, Ls deecply concarasd with any Injury which
the existing reglonal exchange system may suffer; he ta equally concarned with
the gffent of sueh injury gpon trade 2nd Industry. 3%/ If the regloral mar-
kets 1h cdually traded issues are destiroyed orf materlially decreased, the
publie irvestor whe wlshes to buy or sell such seguritles wlll have Lo trade
on the WYSE and pay the higher costs 3§/ attending such transactlons. Even
! if the issues affected by the Rule contlnue to be traded on the redlona}l ex-

'8 changes, the customer can expect slower dellverles and poorer service in
many cases, The deblilitatlon of regdlenal exchange services In duzlly traded
L8 legsues will also permeate thelr trading services ln leocal Llssues as well,
8. The Investor may therefore be faced wlth the alternative of trading culy 1in
346/ The Phlladelphla Stock Fxchange wis organized inm 1930, two years before
the NYZE, the Boston Stock Ixchangde in 1834, the Chicade Bleck Exchange
in 18AZ, the Clnclnnatl Stonk Exchange in 1885, the Pittsburgh Stock
Lo Exchange in 1894 z2nd the Cleveland Stock Exchange ln L900.
=}
r/ Cf. Section 2 of the Act:
Aty "For the reasons herslnafter enumeraled, trangactlons in securi-
. ties Aas commonly conducted dpon securlities eichanges and aver-
. ? the-counter markets are affected with a national publie interegt
= I ok %
_
i “f1) Sech trapsactions {a) are carried on In larde volume
L. by the publie generally * * * {z} ipvolve Ln large
% part the secarpties of issuers engaged In Interstate
L commerae; [dy involve the use of credlt, directly
affect the flnancing of trade, itndustry, and transporta-
tien in intarstate commerce * ¥ &9
igﬁ E.g., the Wew York stock sales and transfer tax, hifher malling charges.
1
;
E?— ..:: . ‘;-. e _
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the centralized market lecated in WHew York or ln the over-the-counter parket,

To. the extent that the reglonal exchange markets are lmpalired as a resuelt
af the Rule ard trading in lssues now refistered upon the exchanges shifts
to the pver-the-counter marksat, the investor will be deprived of the bens-

flts of exchange tradlng ard listing, 39/

The NYSE asserts that ne sericus consequences Wwill ensue Lf the Rule
iz made fully effective because, it claims, all or pubstantially all of the
odd-lat buslness new being done on the reglonal exchanges in deally traded

securities wlll be hardled by local members. In support of lis argument

the NYSE peints to the fagt that on July 12, 1940, when the Rule was publishad,
a iarde number of the odd-lot deslers in doally traded tasues fon the Chilcags,
Seston, Pittsburgh, Cloneinnati, Cleveland and Phlladelphia Stock Exchanges)
were lucal members with no NYSEZ affillations and, farther, that on the cther
11 reglstered redional exchandes {which, on July 12, 1940, had no dual odd-

12t dealers] all of the cdd-lot bustiness was conducted by laocal members.

The faet remalns, however, that a substanilal number of odd-lot dealers

in duaily traded securlties an the & redlonal exchanges named above wore

als0 HYSE memders or were financed by HYSE members and that these Aual odd-

lot dealers houdled nearly as many dually traded iscues as did thke laoecszl

members. It 1ls important ihat the substantial service rendered to the pub-
lic investor by these dual odd-lot dealers should rnot be undsly O Uhneces-
sarily impaired. It 1s of course true that om July 12, 1949 there were no

dual odd-lot dealers on 11 of the redistered redlonal exchanges, bat the

valuras of trading in dually traded lssues on nearly every one of these 11 ex-
chaniéers s relatively slight and the record shews that only 3 of these 1l
heve regular facilliizs for ecdd-lot trading, Hemce, ths application of the
Fule to thess erxchanges is not significant. The fepct that the odd-lo% boecks

in many dually treded zecuritiss are nandled by local members offords oo
basiz for the contention Lhat lecal members ¢ould or would take up the

™= =

T T

1g/ The Gecurities Exchange Act of 1934 provides substantlal advantages to

investors with respect %o securltles listed on 2 natlonal securitlies
exchange. We mention enly a2 few. PFor example, Sectlions % and 8 of

the Act deal wlth marfgln reguirements and the use of eredit by members,
brokers and dealers. Both sections seek to prevent the excesslve use

£ credit in securitles transactlons on the exchangde and thereby to

acthieve a greater pmeasure of seqgurity for the investor-custamer's prop-—

erty. Sectlon 9 affords protection against manipulative, deceptlve,
or cther frauadulent practlices. WUnder Sectigns 12 fa) and 13 [a) the

lgsuer of reflstered securitles must file up-to-date infermaticn whlch
discloses financlal facts necessary io malke an informed judgment as to
the value of such securitles. Section 14 {a) prohlbits the scliclte-

tion of sorperate proxies in contraventicon of such fules as the Cummis-
slon prescilibes in the intersst of security holders. The Commissicon's

proxy rules seck to make possible intelllfgent corporate saffrage,

Finally, Section 1& requires dlseclosure of securlties transactions by

corperate insiders and contrels their prefits in these transsctlions,

theraby deterring tha use of inslderts informatleon in a manper detri-

mental te the public lovestor,
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large nuember of odd-lot books which would require appointmenis 1f the Rule

s permitited to become fully effective. There ls ne indication in the recerd
vhat the local members are capable of taking up these books, and thare 1s
ample testimony to Lhe contrary. :

It seems clear to us that the NYSE contention that the Rule will have
no sérious consequences is refuted by the record, 40/ The proof shows
vlaarly that the Rule, unless it la changed, will cause seripus harm to ln-
vesters., Accordingly, we determine that echanges In the Ruale are necessary
and approprlate for the protazcilen of investars.

2.

The second questlon for declsion jz: Are changes 1n the Rule necessary

ar approprlate to insure falr adminilstratien of the NYSE?

Under the terms of the hule, if a dual member exerclses his rlght to
act as odd-lot dealer or speclallst In dually traded securlties upon any
reglonal sxchange of whleh he ls lawfully a mesmber, he does so under pain
nf expulslen or suspenslon from the RYSE, Sinee s HYSE membership ls deemed
more valuable tham the right tp agt 22 a dealer ln dually-traded securities
on any other exchange, 1t ls clear that the duza)l member who engagdes in dual
tradlng will, if he must make the cholee, retaln his NYSE membership and
relinguish his right, as & menter of anctper exchange, to act as odd-lot
dealer or spesialist in dually traded securltiss upon such other exchange,
Therefore, 1f the Oule ls enforced, the lmmediate conseguencsg wlll bs that
all dual members who are engagded in Aual trading will ceaze acting az odd-
lot dealers or speciallsts in duslly traded securitles on regional axchanges
and will be prevented from financing local members in joint acocount even
though such deal members are as fully and lawfully members of these exchanges
a3 of the NYSE and even though such dually treded securities are as lawfully
traded on the regiopnal exchanges as on the HYSE. Thus, .the ¥YEZ le not
meraly governingd the conduct of its members on its own exchange; it Is at-
tempting, by means of the wule, to govern their conduct as- members of other
exchanges,

The term "falr zdminlstration™ is net defined 1n the Act, <Conseguently,
we have examined other portions of the Act and have looked to the purposes
and legislative history of the Act for aid in construing "falr adminlstra-
tion™ 88 used in Sectlon 19 (b). 41/

42/ The additlonal argument has been made, with referense to the odd-lot
books which have already been rellnguisked as a result of the Rale, that
the loss of lncome to odd=lot dealers who operated these boaks is tri-
vlal sinrce the securitles tnvolved are low-priced stocks naving little
trading astivliy on tne regleonal exchanges. Thlis in true, but 1L aver-
iooks the loss of trading aservice to public investars lo such securliles
on the regional gxshanges.

417 cf. U350 v. Dreckerson, 310 1.3, 554, 562 [igda); M5, v, dmerican
Trucking Assectalrons, 310 G.5. 534, S43-544 [1940); Jecurities and
Exchange Commission v, [Jniversel Servtce dsz'n et al., 1046 F. (2d)
233, 2Z7 {C.CT.a. Tth, 183¢); Securtfies and Axchange Commission v,
Assoctated Gas and Electric Co. et al,, 99 F. (24) %935, wg7-798
(C.C.A, 24, 193a}.
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It should be noted, first, that the reglonal exchanges, as well ss ihe
NYSE, are recognizad by the Act to be ilnstrumentalities af Llntapatate comnmorse,
gecond, that Congress has found that transections in securitiss aa commonly
conducted upon securlties exchangdes “"conetltute an impertant part of the cur-
rent of interstate commerce”, thlrd, thet such transactions "directly affect
the finaneing of trade, jindustry, and transportation ln interstate commerce"
end the “wolume of intaratate commerce™ and, finally, that pne of the declared
parpogea of the regulatleon provided by the Act 1a "to protect Interstiate com-
merge. 42/ It should be noted mleo that Confress has given exprespion to the
policy of fostecing competltlon among exchangesa and of keaping such competition

falr, 43/ .

Bearing ln mind the leglslatlve Iptent to make regulation and conptrol un-
der the Act "reasonably complete and effectlve™ ln order teo sffectunte the pur-
poses of the Act (Sectlon 2 of the act), It is clear that, in determining
whether changec in the Rule are necessary or approprlate to lnsure fair adnine
istratlen af the NYSE, we ghould conslder not merely the effects af the Rule
upon the NYSE and {ts members but alsc the effects which enforcement of Lhe
Rule is llkely to have upan the reglonal exchanges and ithelyr oembers, upon
trede and Lndustry in the aresds served by those eachangdes, and upon competitlon
between the NYSE and the other exchanges,

We have previpusly descrlbed the preobable conseguences of the Rule upon

the regional exchangdes and upon trade and industry ln the areas served by thase
exchangdes. 44/

An adegquate consideration of these affects shows that enforcement of the
Rule iz llkely to [mped~ the functloning of lmpertant instrumentalities of in-
terstate commerce and to curtall or materjelly impslr an lmportant segment of
the enisting channels for the distrlbotion and marketing, in intersiate com-
meree, of dually traded securlties. It seems to us, therefore, that the Hule
would operate as an untrepsonabls end unjustlfled restralnt uwpon interstate
conmercee and that enforcement of the Rule would vilolate one of the basle pur-
poses of regulation under the Act, a purpooe which ls clogely related to the

42/ See Sectlon 2 of the act.

géf The reports of the Senate Committes on Banklng and Currepey and the House
Commlttes on Interstate and Forelgn Commerce accompanylng the amendments
to Sectien 12 (f) of the Act whlch were mnacted 1o 1934 (Sen. Rep. Moo 1%349,
74th Cong., 2d Sess., p. % H.R, Rep. No, 28601, 74th Cong., 29 Sess., p. 4]
expressly state that the amendments represent an endeaver by Congress o
". » « createa o fair field of competition among exchanges and bstwWeen
axchanges as 8 group and the over-the-counter markets and to allow
each type of market to develop In atcerdance wlth 1ts natural denius and
aonsiatently wlth the publie intercst,™

44{ See supra,
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public policy regarding uareascnable restralnis and the maintenapce of falr
competlition as declarad by Congress 1o the Bherman Act, tie Clayten Act and

ree, the Federal Trade Commlsalen Act. 15! Moreovar, although it is ¢laimed by the
RYSE that the Rule 18 aimed at "unfair competitlon" between dual members and
:- 45/ Cf, Fastern States Retail Lumber Beaters? Associagdion v, United States,
it 234 .S, 600 (1914}, Lln which an actlon was bremght by the United States
cud undepr the Sherman act for an injunctlon agatinst certain alleged comblna-
e tiang of retall lunbter dealers, which, it was alleg=d, had entered inte a
- he conspiracy to prevent wholesale dealere from gellingd dlrecily to consumers
- of lurber.  The defendante adopted the methed of distrlbuting, to thelr
membera, raporta listing the names and addresses of whelesale dealers who
sold direcily to consumers. Members were requested te repert zny lnstances
\m they knew of wholesale dealers solleltlng, quotlng, or selling dlrectly to
ar - consumers. The cirgulatien of such information among retallers had and
waa Ilntended to have the sffect of chusing such retallers to withhold thalre
. patronage from the conceras listed. The Supreme Ceurd, ln 2ffirmlng the
_ decree of the District Cpurt, sald, &t page 514!
"4t retall dealer has the unquestioned right 1o stop dealling wlith 2
Lon wholeaaler for reasons sufflciant to himself, and may do 3o bLecause
e thinke such dealar 1s mcting unfalrly in trring to undermine
hlz trade.
* % % b %
oze "whep the Metallsr goes beyond hla personal vight, and, ecnspiring and
pombining with others of 1llke purpeee, seeks to obsiruct the frer
course of lanterstate trade and commerce and to unduly suppress Com-
8 petition by plecing obnoxlous whelesale dealers under the coerclve
fim tnfiuence of & condemnatory report circulmted among cthers, actmal
P or possible customers of the offenders, he excegds hils lawful rlghts,
and such action brings him and those acting with him within the con-
. demnatlon of the act of Congress, and the Dlstrlet Court was right
Ie so holdlng,”
CFf,, also, Pr. Nites Nedical (o, v. Park & Soxs Co., 220 0.5, 3¥3 (1311],
where Mr, Justlce Hughes. [ln answer to the argument that, becsuse B manu-
- facturer may make and sell, or not, as he chooses, he may affix conditlonse
85 to the prices &t which purchasers may dispose of the artlele) said, at
; pagdes 404=406:
129, " vBut because a manufacturer js not bound to make or sell, it does
4) not follow that ip case of sales actwally made he way lmpose upon
purchazars every acrt of restrictlon, Thus a general restralat
upon ailenation fs ordimarlly invalld.:
. ok %k * :
"Wlth respect te contracts Ln restraint of trade, the earller doe-
ard trine af the common 1aw hag been sobstantially medified in adapta-
tion te modern conditions. But the publle lntereet is still the
first consideration, To sustaln the restralnt, it must be found to
be reascnakls both with respect to the public and to the parties
and that 1t fs limited to what i3z falrly necessary, in the circum=
stances of the partlenlar case, for the protection of the cov-
enantee, Otherwise restralpnts of trade are vold as agalnst public
palicy."
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other members pf the NYSZ, it seems to us that enforcement of the Rule would
itself constitute unfalr competlition and therefore not falr administratlon.

This will be elearer after we have dlscugced the argumcnts advanced by the
RYEE Ln justlficPticn of 1ts Rule,- :

' The NYSE contends that the Rule ls a mezsure designed for the purpose
of preventing a NYSE member, who le also a member of a reglonml exchange, from
engaging 1ln a type of transactilon, in connectisan with hls offsetting transac—
tlone, 46/wherchby he Munfasrly competes with hls fellow {H?SE} members" by
enabling "non-members of the NYSE to avall themselves of the floor of the HYSE
vithout paying the minlmum non-member commlssion regulred by the Constltution
of the NYSE" (Reply brief of the HYSE, page A: WYSE requested finding 24).
A%t the yhearing hereln, the NYSE sgbmltted an exhiult, Exhliblt H, purportling
tg degerlbe a series of three transactions whiek, according to counsel for
the MYGE, furnish "an elementary mathematical illustiratlon”™ of hew csrizin

transactions effected by the gdual member result in eovasion of the NYEE minlmam
commlaelon rule, '

In ¢ach of the three transactions deacribed in the axhlbit, a round lot

3{fﬂf 100 shares of Agally traded no par stock is lnvolived, In the flrst trans-

[rp—

action, a local member places zn order wlth aﬂ NYSE commizalen liouse for the
purchase of 100 shares on the WYZE., It 18 aesamed that the price on the NYSE
ig $R0 per ghare, In the second tranaaction, the local member, losiead of
buying through a broker on the NYSE, bays 100 shares of the came gtock on his
local ewchange frem a dual member dealing for his own account ln this stock.

In this transaction, 1t 1z assumed that the duwal member sells the stock at a
price of 50-1/8, In the thlrd transacllon, which 13 related to the second, it
lz assumed that the price ob the NYSE 1s atlll £50 pér share and that the dusl
member offsets his sale to the local member by buylng 100 shares of the stock

on the HYSE2 at that prlce.- In the flrst transactlon, the HYSS commlsslon
house opllects from the local member the mliimunm non-member commlesion which,
1n thils case, samounts to 218, BSlnee the prlce of the stock on the NYSE Ls
£50 per share, the total cost to the local member Is $5,018. In the second
transsction, the leoczl member pays no commleslon slnce he bays dlrectly on the
loral exchange from a dual member deallng for hls own acegupt. In this trans—
sction, therefore, the total coei to the local member is #5,012.50. In the
third transaction [(the offsetting transsetlon), the dual member buys 100
shares of the same stock on the WYSE at %70 per share, the prlce assumed

to be stlll prevalling on that exechange. The dgal member pays a total of only
85,000 for these 100 s$harg=, since as a membar of the KYSE he s not required
to pay the pon-menber commlassien. After payind the Federal tax of &5 an ihe
transfer of the 100 shares which he has previously sold for 55,012, 90, the
Auz]l member's proflt as a result of these two transactions ls 80.%0.

a8/ as we have prevlicusly pointed out (supra}, a dual member acting as eddulot
desler or épeclallst_in dually traded securitles on a reglonal exchange
often sells or buys round lots of such securltles .on the KYSE in order te
offeet a lond or short posltlon whlch he may have acouired as a result of
his trading on the reglonal oxchanpge. As a member of the NYSE, he can
affect such offsetting trapzactlons upon the HYSE withount paylng the

ratee of commission prescrlibed by the NYSE minimom ecommlasion rule for non-
pember trensactlones,
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Counsel for the NYSE clalms that the problem tao which the Rule is
direeted iz the alleged svaslon of the NYSE minimum commisslon rule in
respect of all offsetting trahsactions on the NYSE {l.e., the third type
of trangaction illustrated ln Exhibit H) arising out of dsaler transactions
on regional exchanges by dual members [Ll,&,, ths setond type of transactlon
illustrated ln Exhlblt H). The problem exlsts, the NYSE clalms, irrespec-—
tive of whether these transactlons are round-lot or odd-lot trangactlons
or whether the local member ls acting as prineipal for hle own account or
as agent for the account of & customer.

To [llustrate, when the local membar, deallng for hls own acoount,
buys an odd leot of dually traded securlties on the regicnal exchange fram
a dual odd-lot desler, he pa¥s the prevalllng HYSE round-liot market price,
the odd-lot dlfferentlal of 1/8 of a point, ehd, in some capes, the member
commiesslon prescribed by the regional exchange, On the other hand, LI he
bought the odd lot on the NYSE through a MYSE commission house, he would
hav¥e to pay the minlmpum non-member commlsslion prescribed by the NYSE in
addition to the prevalling NYSE tound-lot market price and the odd-lot
differential of 1/8 of a point. The member commlsslon on the reglonal
exchange ls ruch lewer than the hon-member commpission on the NYSE.  Hence,
the WYSE cohtends, there 18 an lncentlve to the local member to deal with
the dual odd-lot dealer on the redlonal exchange rather than wiih the NYSE
commlsslon house, and the NYSE commlsslon house loses a possible commise
slan on such Pusiness .

When the local member mncts a= a broker for the acepunt of a2 cuztomer,
he is zald to have a similar incentive to place hls orders on the regional
exchange wlth the dual odd.lot dealer or apeclalist. VWhen, for instance,

a customer places an order wlth a local member for the purchase or -sale of

a round lot of a dually traded issue, the local member can executs the trahs.
actlon elther on the reglonal exchange or on the NYSE, ln whlch case he must
pa¥ & full non-member commiselon. In that case he will make no net commis-
sion on the transactleon slnge he must pass on to the NYSE commlsalion house
the commisslon which he receives from his sustomer. Howsver, if the local
memder can execute the order oo the regionel =xchangde by buylng from ar
eclling to a dual member, he retalns the coomleslon pald to him by his cus-
tomer, Simlilariy, 1f o customer places an order with a lacal member to
purchase or z2ll an odd lot of u dually traded lazue, the lotal member 2ah
effect this iransaction either on the reglenal exchange <r on the WYSE, IF
iz transacts the buglness on the regickal exchange, through a dual cdd-lot
gealer, he wi{ll earpn a commiesion on the traneactien, sines ne will charga
the customer a prescrlbed commisslon in additlon to the cost of the stock.
1f, however, the local member transacts the buslness on the HYSE, he will

be charged the non-member commismlon prescribed by the KYSE. The commission
which the local member chargee to the customer in this transactlen iz net
retained by him for he must, Lln tarn, pay the commlaslon te the NYSE member
for effeeting the tramsactlon. Thug, 1T the local member can executs tne
order on the raglenal exchange, he# retains the commisgion pald to hilm by

hls gustemer. But 1f he must exeeuts the order on the KYSE, he mus% pass
the commission on to a HYSE commiscion houge,
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At thls point, a few comments on Exhlbit W are appropriate. In the
first place, the NYSGE furnishedano proof of the otcurrence of sny speciflc
transactions such as are described In Exhlblt H and ne evidence wae Furnish-
ed as teo the freguency of such transactlons, It was testifled merely that
the Stott Committee 47/ belleved that the alleged practice which these trans-
actlions are jintended to lllustrate could and did take place. .

Furthermore, it was asgumed, that the Adual member, in the asecond. trans-
action descrlbed In Exhiblt H, sold the stock to the local member mt a price
of 50-1/8., Since a round lot transactlon tis daseribed, it is obvious that ~
the i/8 of a point which represents the difference between the pravaillng
price on the NYSE and the price chargded on the reglonal exchange by the dual
memter ts not the 1/8 diffarential which is applicable to cdd-liot transac-
tions. Father, it represents the minimom unit of price guotation and 1t
can be shown that the NYSE argument fulls, unless the dual member and the
local member, in this transactlon, agree vpon a price whieh ls precisely 1/m
of a polnt higher than the price preveillng on the NYSE. If the price were
exattly the same as that prevalllng on the HYSE, the dusl memker would net
enter tpto the iransactlon, under the clrcumstances assumed ir Exhlbit H,
2lnce bie would suffer a Icas If he saold the stock to the local member at
"80 per share, paid 75C per share in the offsettlng transactlen anhd, in
adcéttion, paid the Federal tex op the sale te the local member. On the
other rand, there would te ro incentive for the local menber to buy oh the
regfional exchande at & prlee of %0-1/4 or more, since the over-all cost of
the purchase would, in that case, exceed tha total cost of effacting the
transzetion an the NYSEE, even tncluding the NYSE venomember commission.
Farthermore, Lf the local aember were wi1likxg to pay 50-1/4 or more, it
would be possible for the dual membar to make a profit in an amount greatsr
than the mlpdmum sen-member commisslon, in whilch case the RYSZ has statad
that it hes ne objection to the praciice, $5t111, althoagh it s clear that
a-price of precleely 50-1/8 Ln the secund btrancaction Is essential to the
SYSE argument, ne proof hes been presented of the occurrence of any guch
spuciflc transactionsz or of the frequency af such traasagtlons.

It is aleg clear that the "unfair competltion', of whiech the NYSE
Epeaks, hes no reference to that type of competition which night exist if
tLhe pubklle customee could buy stock on a reglohal exchange at a better price
than he could buy the same stock at the same tlme gn the XYSE, Tor, when a
publis customer places an ordar on a regdional exchange for the purchase or
sale of a dually Lraded pecurity, he must pay the minimue non-member com-
mission prescribed by the reglonal eachange for the executicn of bis:order.
That minimum commlsslon, with few exceptions, is eguivalent Lo the minimum
noL-member commission presceribed by the WYSE and the record shows that a
publie customer tradingd on a reflonal exchange, whether heplaces hls order
whth a local member, acting as breoker, or with s dual oddulot dealer er
specialist, 48/ oust pay = full noh-member commlselon squal in amcunt ta

-EZH See Supra,

42/ Some of the reglonal exchangas have constltutlahal provisloms or rules
reguirlng that certaln orders &xecuted by members as.prlncipals muast be
execoted in such Frshion that the.price reflects an ambunt aquivalent to
the full non-member commisglon of the partisular exchange.
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that which he would have to pay on the NYSE, Conseguoently, the practice
at which the KYSE Pule is allegedly aimed could not possiblh constltute
"uhfalr competition” ln the zense that publie customers are lnduged to
trade on 3 treglonal exchange rather than on the WYSE by an offer of better
price terms on the regional exchande. 49/ '

We are not persuaded that the practlee illustrated by the type of

i tranzactlons gontalned in Exhibit Y constitates Munfair competition™ as
claimed by the NYSE, Exnibit H and the NYSE arguments Lased thereon show
that the basic purpose of the Rule is to effect a chakge in the metheds

of trading on the reflonal exchangeas 5o thet transactions 1lke. the gecond

i and third transactions descrlbed in Exhlbit H wlll be eliminated to the

end that same of the business now condusted on the regdlenal exchanges will
. te diverted te the NYSE for. the benefit of those members of the NYEE, nat

] engaged In dueal trading, whoe conduct odd-lot and commisslon busineszs. on the
WYSE. It seems to us-that this attempt by the NYEE 1o divert tusiness {rom
othar exchangss, partlgulariy by the means azdeopted here, constitutes unfaipe
-competitlion on the part of the NYSZE. = Furthermeore, lnsefar as the Bule dis-
erimlnates 2galnat those members of the HYSE who engage in dual tracing,
the Rule constlitntes unfalr administration of the HYSE,

-

At begt, the Male is-an attempt by the NYSE to lmplement lts alnimom
commlasion rule, Whether or not that object might be justifiable, we are
of the opinlion that it caonot properly be achleved by measures sugh as thils

: Rule which, as we have previcusly polnted ocut, would serlously Ilmpede the
fungtiening of Iimportant instrumentalitiez of Interstate commerce, would

i untreasonably restraln interstate commerce and wopld have other undesirable

consequences, 30/ In view of the foregolng, we filrd that charges In the

', Eule are necessary to insure falr administration of the HYIE, i

We have determined that changes in the Fule are necessary or approprise
{ ate for the protection of lonvestora and Lo insure fair adalntstration of
the HYIZE, Our authorlty to order such changes L5 challenged by the WYSE,
If such authority exists, It ig found In Sectlon 13 [b) of the Act and we
now turn te further gxzmination of that sectiorn, :

49/ We do not mean Lo imply that unfalr competition would exist if better
prige terms were avallable to a publle eustomer oh ope cxchange tharn
covld be abtalned on anplher exchange.

;50 Cf. the fastern States Lumber cuse, cited supra, Fo, 45, where the Suprane
Court eald, at page 513:

“"he argument that the course.pursueed is necessary to the pro.
tection of the retail trade and promotive of the publle welfare in
providing retail facilities 1s answered by the fact that Congress,
wlth the right to control the fleld of interstate conmerse, has

g0 legizluted 2s to prevent resort Lo practices which unduly rew

I strain comgetition or unduly otatruct the free flow of such coma
merce, and private cholice of means must yleld to the natlionmal au-
thquty.LhUE axerted,’
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The Commission’s duthority Inder Szctiom ;G (6] of the Act

founsel to the Commlasion malntaln that the subject coverad by the Rule
falls within subdivisians (5], {9), (11} and (13} of Section 1% {b) of the Act
and that the Act confers power upon thls Commisslon to order changea in the
Rule. 51/ Counsel for tha NYSE challenge thle positlon, msserting that the
matters dealt with tn the Rele are not withln the provislons of Sectien lg (b,
thers ere no precedente under this Sectlon to aid us Ln econstrulng it since
during the seven years that heve slapsed followlng the pasaage of the Act thls
15 the first time there has besn any formel proceeding under Sectlon 19 {b).

It !s clear thot under the rules of law doverntng constructlon of statutes
Sectlon 19 (B) should he construed broadly to accomplish 14s purposes. 51&{
Before discusaing the speclfic provisions of Section 19 (P), 1t seems appro-
priate that we look to the general purposes of the statute insofar ae they may
be heipful ln construlng that section. 318/ These purposes are set forth ln
Section 2 of the Act, whlch la eptitled, "WECESSITY FOR REGULATION AS FROVIDED
IN THIS TITLE.'" Section 2 reclties that transactlons in securlties ag conducted
upon natlenal securities exchanges are affected wlth a natlonal publlc lnterest,
which makes it necessary to provide for regulatlon snd control of such irans-
actiona and 'of practlces end matters related thereto", and Lo lmpose require-
ments hecassary to make such redulatlon and contrel reascnably complete and
effective, ln order to pretect interstate commeres . . . and to Insure the
malntenance of fair 2nd honest markeis ih such transactions.™ It should be
noted that the regulatlon contemplated by the Aot was to be “reasonably com-
plete and effective"; that 1t wag to cover not only nationzl ascuritles exchanges
but aleo "the pracitices and matiers related thereto': thet interstate commerce
was to be protected, and that fatr markets in Securlities tronsectlons were to
be malntalped, Al of thesa metters, as set forth peviously in thls opinlon,
were constdered by us in delermining whether changes ln the Rule are necessary

ar approprlate for the protectlion of lnvestors or to insure falr adminlstiratleon
ef the NYSE,

51/ It Ly clear that we are authorized to alter or supplemnnt the Rule Lf Lt
affecta roy one of the mattera eaamernted In the first twelve subdlvialona
af Sectlon 15 (b) er “similar matters™ as stated In subdlvialesn L § B

-514F In determining the proper construction of Sectlern 13 ft) we must also bear

in mind the cardinal rule of statutery ccustructlon that remedlal statutes
are to be llberally construed In order to accomplish their purposes. GSee
Securities and fxchange Commission v, Crude Ocl Corporatien, 33 F. (2d) 844
(D C.A, 7, 1937); Securities ond Exchgage Commission v, Mrversal Service
Association, 106 P. [2d} 232 {€.C.A, 7, 1939); Securities ond Exchonmge
Commuisgion w, Associated Cas and Electric Compory, 9o F.{2d4} 795 {C.C.A. 2,
1538Y: . Securities ond Exchamge Comtisg ion v, Payne, 1 PLR,D, 118 {S.D.¥.¥.,
1040}, The Unlted Htetes Cireult Court of Appeals for the Second Clrenlit
recently held that 2 procesding by thls Commisalon under Sactlon 19 fal {3}
of the act, which parallels the procedure of Sectlon 19 (b), wes remedial
in purppee. Wright v, Securities and Exchange Commizsion, 112 F,(2d) {1g40) .

518/ "The meaplag to be ascrlibed to en Act of Congresa can only be derlved from

e considered welghlng of every relevant ald to conamtruction.” Bee Dnsted
Stotes v, Dickerson, 31g U, 3, 534, 562 {1940)., See elpo United States v,
American Trucking Association, 310 W 8. 334 (1940}
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We turh next to the specific provisions of Seetlen 1g (b). There we
find that the Commission 1s authorlzmd, upon determlnlng that 1t is “"neces-
' sary or appropriate for the protection of lpvestors of to...lunegre faby ad-
Lot ministeation of such (natlonal securitles) ecxchange" to alter or supplement
the tules of an exchsnge "im respect of such matters as"™ those enumerated
In the twelve subdlvisions of Zectlon 15 (b} and "simllar matters”, I+ ls
), tlear from this larnfuage that Congress did not lntend to empower thie Com-
misslon to alter er supplement all rules or a natlonal securlties exchange,
tls At tlle same time, 1t 1s plain that the language "such matters as™ and
4 "simllar matters® calle for a broad constructlon of the section.
ez We turn, first, te subdivision 111" whlch deazls with “suth matters
ag', “odd-let purchases and sales". ‘fhe Bule admlitedly 1= almed at prac-
vices of MYSEE members with raspect to odd-lot purchases and cales upon re-
iy , glonal exchanges. However, counsel for the NYSE clajimd that the phrase
. E "rules of such exchange . , . in reéspect of . . . ofd-lot purchases and
ED saies” has referenco only to the manner and method of making odd-lot pur-
ted chases and sales upon PhAe farticular exchanye whose rules may be upder con-
eat, sideration, In thls instance, upon the NYSE, We are asked, lu effect, to
- ] interpolate the phiraze "on such exchange’ lmmediately attar the words "odd-
Tem 1 lot purchases and sales" in subdivlislen {(11}. The short answer to this ar-
[ gument 13 that Congress could ¢asily have added those words had that been
its intention. Since Congress dld net do oo, we seg no reason for restrict-
' ing the plain language of subdivisien ({11} In the mahner sugdested by
! counze]l for the NYSFE. PFurtharmore, ln the case of some of the matters
angden enomerated in Sactlon 19 (b) it is perfuctly clear that they affect the ex-
oe changes as a group and are not canfined to onme exchange aloene. We koow of
2 nc reason for concluding that subdivision {11} 1s te be so conflped. Re-
M, sldes, 11 would be entirely warcallstic, in view of tie express purpeses of
ry the Aed, vo restriet the meaning of subdivision (11] In thls manner. As we
lon have seen, maay of the nembers of one exchmnge are also members of other ex-
thangee and many securlty issues are liasted and traded on two of more ox-
— .ehanges. It 1ls reazonoble to aszume, therefore, that the rules of any
partlcular exchange with respect ta odd-lot purchases and sales of such dugl-
ons i ly traded securltles will almost inevitably affect such purchsses and sales,
and the practlieces relating thereiv, on other exchanges, Hdorgowver, the
reasonatlentss of such an assumption has besn amply demonstrated in this
Ar progceedlng,. The evldense shows clearly that the RBule hag alreedy had serious
Ts effects and would in the future (1f 1t is fully =nfarced) have more serlous
] effects on odd-lot purchases and sales on six registered neotional securities
44 exchanges. 52/
52/ Yven under the view of RYSE counscl coneeralng Lhe meanin! of subdivi-
2, sion {11}, that subdivislon would apply to the Bule, for the 1nss al
;T" f odd-10t Eocks in deally traded issues on the ==dicopnal eXchanges would
X tend to divert scome of this ndd-lot buslness to the NYSE. The Rule,
;5] therefore, would affect odd-1let purchases and sales upon the MYSE.
M) .
WM
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We turn next to subdivision “(5)* which demls with “the manner,
method and place of goliclting dbusinams', The XYSE asserts that its Rule
12 not one Ln respect of this subdlvlsgion, slnce Congress intended by this
subdivislon merely to glve the Commiseion powsr to daml with the overt con-
duct of exchanges and thelr members ln “golng cut aftey buspiasesa", By
definition, srgues the NYEE, "soliciting" carrles with Lt ordinerlly the
connotatlon of "reguesting semethlng wlth some degres of earnestnesas,™ The
cwurts, however, have held that soltciting may be practlced by meang other
than personal entreaty or usa of werds, that Lt regulres no particulsr de.
gree of impartunity and that cenduet lntended or csleulated to lhvlte pat.
ronage or buminess mey also amount to sollelting, 53/

We belisve that "ssllelting® in subdlvlzlon (5) ls not limited to zome
form of entraaty alone but must be {iven & broadse meaning, Our cotigluslon
is reached partleularly Lo vlew of the eontext Ln whleh the word la used,

In construlng subdivision (5}, the meaning of "scillciting buslhess” must

be cohalidered !n conhection with and in the light of trading practices in
the market place or "exchange" B4/ where facllitlea are provided for bring-
ing together purchasers and sellera of securitles. Varlous kinds of bus-
Iness in securitiss are transacied on the “fleor' of the exchange by the ex-
change members with varying functions ln thet market. Some asre members of
commipsion houaes, others floor brokers, stlll cthers tradersg, speclallsts,
odd-1lot traders, add finally there are the bond brokers and denlers. To
meet the needs of the small laovestor a market ln leszs than round lots of
stock has grown up. Thils odd-leot market constliutes the major part of trad-
Ing in dually traded securltles on the reglonel exchanges. 33/ 4any regular
rembar of an exchange may take up ths businers of dealind Lln odd lots pro-
vided he meets the prescribed exchange requirements. The odd-lot dealers
have reprssentatlves on the floor specifically deslgnated and regflelered by
the exchange to conduct that type of busitess. These odd-lot deajers on

53/ Chicage Park Dist, v. Lattipee, 364 111, 182, 4 H.E. {2d) 86 (1936);
People v, Nurray, 307 Ill. 349, 138 N.E. 649 [1933); Staete v. Shiffrin,
92 Conn. 583, 1034, 899 (1918).

54/ Sectlon 3 (a) {11) of the act deflines “exchande" to meap "any crgan-
ization, associastlon, or group of perescns, whether ilngorporated or
unlncorporated, which conetitutes, malntains, or provides o mirket
place or facilities for bringping together purchasers and sellers of
securities , , ." {emphaslis supplleﬂj.

&

55/ For the month of July 1940, the proportlons of odd-iot tradlng to total
trading Lo dually traded securitles on the follewlng reglonal exchanges
ware!

39.9% on boston Stock Exchande

65,9% on ChLicago Stock Exchange

75% fapprox,) on Clnclnnatl Stock Exchange
74.4% on Cleveland Stock Exchange

§1,9% on Bhiladelphias Stock Exchange

90, 1% on Pittaburgh Stock Exchabge
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the reglonal exchanges alwaysfstand rghdy to dezl in zn¥ numbsr of shares
less than a rownd lot, and this makes it possible for tha small local in-
vestor to purchase or sell opdd lots of lilsted stecks at all timec. Thus,

an odd-lot dealerfs presence on the flootr of an exchange comstlitutes a con-
tlnual holding out by the sxchangs and by him that he ia there to do that
klnd of buslness. In that senee, the pddalet dealer 1a "sollelting bus-
lnesa®, much as the broker or dealer advertlising hlmaelf to be a member of
several exchangdes ls ln effect gsollielting buslness for execution on guch ex-
changes. Similerly, a dual member who functicns both as epeciallzt and odd.
lot dealer soliclts buslness not only in bls capacliy ag an odd-lot dealer,
but also im hls capacity an a speelallst. In thle connection, Lt should be
noted that the Rule appllies to a dusl member who acts as "an odd-lot dealer
or apeclalist” in dually traded lsaues.

Prior to July 12, 1940, the NYSE 4did ack attempt-to penallze those KYSE
members who stand on the floor of the reglonal exchanges [of which they are
also members) as properly authorlzed odd-lot dealers or speclalists in dually
! traded issues, and in that way sollelt add-let transactlons in such issues,

i Enforgcement of the Bule would changs that practlee for it would subject ta
suspension or expulsloen from the NYSE any NYSE member who acts as a dual

v odd-1lot dealer or spectallst, or otherwlse publiely dealas for his own ac-
count en the floor of another exchange, even though he is a wember of soch
other exchange. The Rule thus would limit the cilrcumstahoes under which and
the places where KYSE members may solicit business and is, therefors, a rule
in respact of the "manner, method and place of sollelting buslness™ wiihin

- the meaning of Sectlaon 19 {b) (5}.

It is also apparent that the Rule 1z in respedt of sueh matters as “the
fizing of reazonable rates of commiseion, interest, listing and other charges"
within the meaning of subdivislon [9) of Sectlon 19 (). A5 we have already
indieated, the NYSE haa contended that the purpose of its Rule is to pre-

— vent the alleged evaslon, by dual odd-lot.dealers or specialists, of the
praviaion of the NYSE constltutlon whlch preseribes minkmum commission rates,
58/ If that is the.ohject of the Rule, it is apparent bhat the Rule la
deslgned as a means of enforcing and implementing the NYSE minimum-commlssion
rule and relates, therefore, to such matters as "the Fflxlng of reaascnable
rates of commlaslon, laterest, llsting, and other charges®™ within the meaning
of subdlivision {9).

—_— = m—ma

5SS Indeed, the Chalrman of the NYSE's Speclal Committes on Multiple
Trading lndicated that the purpess of the Rule mlght have bzen achleved
by amendment of the KYSE minimum commisslon rule.

]
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There remains to be comnldered subdlvlsion {13), coverlng rules of
an exchenge which deal with "almllar matters" to those enumerated 1ln the
precedlng twelve subdivlatena. 57/ Congress must have intended,. by using
ths general term "similar matters”, to breaden the scope of Section 19{b)
s0o 89 to include rules of ah exchange covering metters other than those
speclfleally enuderated in the flret twelve subdlvisleons, ng' The only
qualification 1s that such "matters” be simt{ar to those speclflcally

enumarated, that is, that they should be "gomewhet llke™ or have "a gdeneral
llkeness™ to them. %5a/ '

-2 . &"34 - 3033

There te no accaslon for us té attempt, fow, Lo deflne the precise
limits of our authorlty under subdlvlalop (13) of Sectlon 19{b). All ef
the flrst twelve subdivisions relate to practlces and matters on natlenal
securltles exchanges which are of vitsl concern to the exchanges, the public
investor and the nationmal publlie¢ interest. The Hule, as we have geen, would
have perjous adverse effectsa gpon the investers, upon the reglonal exchanges
apon Interstate commerée and trade and lndustry. Clearly, the Rule relates

o "similar matters” wlthin the meanihg of subdivision {13) of Sectlon
13(b}.

It Lz avident, therofore, that thers is plednapy autherlity weated in

this Commlzgzlon under subdivisjons {5), (¢), (11) and (13) of Sectlen 19{b)
to arder changes ln the Bule,

5%/ The NYSE urges that since all the subdlvisions mre introduced by the
words "1ln respect of auch matters ss3,” and these words mean "simllar
mattars, " the phrase "almilar matters” ln subdlvision (13} 1s redundant,
Euch a comstpruction would render subdivision (1%3) meaninglesa, But,
elementary rules of atatutery conatructlon require that, if posaible,
effect should be glven to every word or clause used in a statute., See
¥cDonald vs. Thompsen, 305 U.5. 263, 266 (1938); Giasderg & Sons vs.
Popkin, 285 U.S. 204, 208 (1932); Petition of Public National Bank of
New York, 2785 U,S, 101, 104 (1928); Heson vs. Unsted Stotes, 200 U.G.
545, 554 [1523), 4and we flnd it posslble to give full effect to sub-
ditviglan {13). In any event, the NYSE seems t¢ conceds that we have
ruthority under Section 18{bk) with respect to "simtlar matters™, al-
though the NYSE derlves our authorlty from the ilntroductory words
while we emphaslze subdlvislon (13).

58/ This copstruction l3 belstered by the language intreducing the sube
dilvizlons of Seetion 19{b). The authorlty of this Commisalen to
change rules of an exchange ls granted in regard to "such matiers ag"
these enumerated In the 13 subdlvisions which follow lnmedletely aftier
the phrase "atch matters as.” The phrage "such Ls™ generally connotas
Lllustration or suggestlon and ifts use, here, sugdests that the
specifically epumerated ltema are merely lilustrative and not ell-
tnciuslve, ©OF. Beklen Soms’ Co. ws. Ricketts, 30 Oh. app. 189, 154
N.E. 436 (1928} Traders [ns. Co. vs. Dabbing & Ewing, 114 Tenn, 227,
g6 §.W. 383 [1908}. :

53/ Sec Webster, Hew International Diciionary, [2d ed, 1941}
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! _ Before we contlude this opinlon, there are some tinnal matters to

3 eanaider. The MYSE has talken exeeptlon to our fallure at the gutset of this

: proceeding to speclfy the subdivislons of Sectlon 19 {9) under which wa pur-

j ported to have autharity to ast with respect to the Rule, Presumably, this
cxcoption bt boeed upon an alleged denlal of due process, We flnd no merit

in this cantention. At the satset of this proceeding, the NYSBE was notiflied

tiat the Commisslon was acting under Section 19 (b). At that tlme, there

was no oocasion for specifying any particalar subdivisions of Seetian 19 (bB)

4 becavse the purpose of the proceedlng was to determine, gfier Aeariaf and
after examlnlng the evidence and hearing zrgument, whether we should act at

; all, At subsequent stages of the proceesding the HYSE was notiflsd of the

partleular subdivislons of Seectlon 1o {b} whlch counsel to the Commlssion be-

lieved were the basls for the Commission's actlan. The WYSE had opportunity

to brief and arguc the guestion of our power under the partleular subdivisions

of Section 19 (b} =2nd did s5o0. Having been notified of the clalms of counsel

! to the Commlsslon and having had gppertunlty to mest those claims, the NYSE

nas not been prejudiced or denied due process af law, £€8/ The NYSE has

taken other exceptlons during the course of this proceeding. Insofar as

these exceptlons are  tneonslstent with our findinds and oplnlen herein, they

are hereby overruled.

o T e~

4 CORCLISION

. We have already stated that the Commiseloen made wrltten reguest that

) : the NYSE effect changes in its Role sp as to make ¢lear that the Hule would
- d not prevent a NYSE member from acting as .an odd-lot dealer or specialist
upch a regicnal exchange, Llh seguriiies listed oo the WYSE., The NYSE did

b not maks the changdes =0 requested, In view af aur detepmlnation herain, we
must alter or supplement the Hule to the extent necessary orf appropriate

to effect sach chandes. In order %o effeet the appropriate changes we shall,
by wréer, add a clarifying amendment to Zectilon & of Article XVI of the Con-
gtitutlon of the New Yark Stoeck Exchange 3o that it shall read az  follows:

N e

P TR g i |

"hes, B, Whenewer the Board of Governors, by the affirmative wvote
of Seventeen Governors, shall determine that 2 member or alliad
member Ls connheetad, 2ither througn a partner or otherwlse, with
another exchange or similar organlzation in the City of Mew York
which permits dealings in any gsecurlties dealt in on the Exchange,

] or deals directly or indirectly upon such other exchange or crgani-
tation, or deals publicly cuteide the Zxchange ln secueritles dealt

In om the Exchange, such member ar allied member may b cwspernded or
fapelled, s 14 may detar=ine; provided, hewover, that nothing hessin eontoined
chall be congtrued to prohibit ary eember, allled sesber or mecsker flen frop, or
th penallee any saeh Firm for acting as an odd-lot dealar or epeaiallst or gther-
3 wlse publicly deallind for his or its own acccuent [direetly or indlrect-
ly through a jolnt account ar other arrangdement) on znother exchange,
lozated outslde the City of Hew York {of which sucl member, allied
membar or member firm is a member),in securitles listed or traded on
such other exchoange.?

AR AppTapriate arder Will issue.

Hy the Commission (Chairman Eicher and Commissioners Healy, File and
Burke)], Commissioner Pureell not partlclpating,

Frapcls B, Brasscor
{SzaL) Secretary,

60/ See Morganm v, United Stafes, 304 1.3, 1 {1g3A).
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UHITED STATZES OF AMERICA
BEFORE THE SIECURITIES ! AND EXCHANGE COMMISSION

At a regular session of the Securitleg and Exchange Commission,
held at its offlce In the City of Washlrgten, O, U,
on the 4th day of Cctobar, A, D,, lo4l.

+

In the Matter of '

+

ORDER FURSUANT TGO SECTION 19 (b) OP
THE SICURITIES EXCHANGE ACT OF 1934

THE RULES OF THE NEW YORE
STICH EXCHaMGE

4 ek ke

File No, 4-24

The Commlsslon, on December 12, 1946, having cequested the New York
Stock Exchange, in wrlting, pursuant to the provislons of Section 1% (b]
of the Securitles Exchanfe Act af 1934, to "effect such changdea in lts rules
a5 that term ls defined by Seetlon & {a) (3} &f ithe Aet, as may be necec-
sary to make Lt clear that the rules of the exchange, or thelr enforcement,
ahgll not prevent any member from acting as an odd-lot dealer or gpecialist
or atherwlse deallng upen any other exchange outslde the Cliy of New York
of which he is a member"; the president of the Hew York Stock Exchange, by
letter dated December 27, 14940, havling advised the Commisslon that such ex-
change refused to comply with sald request; snd the Commleslon hawving lo-
coed an order for proceedings and notles of heering on the questlon of
alterlng or supplemantlng the Rules of the Hew York Stock Exchenge as pro-
vided by Sectien 19 (B) of the Securltles Exchange Act of 1g34;

Motlce having been duly served upon ihe Wew York Gtock Exchange; hear-
ings having been held at which the flew York 3tock Exchange appeared by
epunsel; and the trial examlner having filed hiz repert; and

The Commleglon having duly considersd the entlre record in thls pro-
ceedingd and the briefs of counsel; having heard oral argument; being fully
advlised in the premlses; having entared ils findings as contalned Iln the
Flodings and Opinicon of the Commisslon thls day lseusd; and having deter-
mlned that changes in the rules of the Mew York Stock Eachange are neces-
sary or appropriate for the protection of Investors and te Insure fair ad-
ministration of the MNew York Stock Exchange;

IT IS ORDERSD, pursuant to Section 19 {b) of the Beeuritlies Exchangde
©Act of 1934, that Sectlon & of Article XVI of the Conatitutlon of the-Mew
York Stock Exchange be and it hereby ls altered s0 as to read as fellows:

"Sec. 8. Whenever the Board of Govarnors, by the affirmative vote

of seventeen Govetnorc, shall determline that & meamber or allisd mem-
ber ias connected, elther through a.parthner or otherwlse, with another
exchangde or similar organlzation in the City of Few York whlch permits
deallngs in any socorlties dealt in on the Exchangde, or deals dlrectly
or lndfirectly vpon such other gxchange or organlzation, or desle puk-
Llely outside the Exchange in securitles dealt ln on the Exchange,
such member or allied member may be suspended or éespelled, as 1t may
determine; provided, however, that nothing hersain contained shall be
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consireed to prohiblt any mamher, allied member or member firm from,

"“or.to penslize any such firm for, acting ss an odd-lot dealer or
speclalist or otherwise publicly dealing for his or Lts:own account
[dlrectly or lndlrectly through a jeint account or other arrangement}
on another exchange, located woutside the City of New Tork {of which
such menber, allied memler or member flrm 15 a member}, in securities
ligted.or traded on euch ather exchange,”

IT I8 SIRTHER Q®DERED, that this order shall bacome effeciive . on the
Lk day of Octeber, 1041, '

Ey the ZTommissian.

Francle P. Brassor,
{SLAL} : : Secretary.
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