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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON,
May 16, 19&6

Honorable Ganson Purcell
Chairman
S e m ~ i t i e s and Exchange Commission
18th and Loe~s~S~:ree~-Philadelphia 3, Pa.
. . _ . . . . .

Dear Ganson:
I am enclosing herewith a copy of a memorandum whlchhas been
prepared for the National Advisory Council by the General Counsel
for the Treasury Department relative to questions arising in connection with securities to be issued or guaranteed by the International Bm:k foz Reconstruction and Development.
This memorandum
discusses federal legislation which may affect the marketing in the
United States of the Bank's bonds, with particular reference to the
Securities Act of 1933 and Securities Exchange Act of 1934.
Permit me to call to your attention the conclusion of the
memorandum to the effect that it does not appear that the Council
need to take any action toward ~nendment of federal laws at the
present time.
I am sending copies of this memorandum to Messrs. Roger
Foster and Baldwin Bane with a request for comments.
Sincerely yours,

Walter C. Louchheim, Jr.
Adviser on Foreign Investments
Enclosure
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May 6, 1946

To~

Secretary of the National Advisory Council on
International Monetary and Financial P~oblems

From:

General Counsel for the Department o f the Treasury

Preliminary Memorandum on Questions Arising in Connection with
Securities to be Issued or Guaranteed by the International
B..auk" for Reconstruction and Development .
,....

s

In accordance wlth your request, the following preliminary memorandum
discusses Federal legialation which may affect the market'Ing in the Unlted
States Of securi~ias:~!ssued or guaranteed by the International Bank for
Reconstruction and Development.
i.

Reglstration under Securities Act .of..19~3

The Securitie~ Act of 1933, as amended, makes it unlawihll for any
person directly or~indlrectly to use any means of Interstate transport a t i o n o ~ communlcatlon for the sale of a ses~rltyunless ~ registration
statement is in effect as to that seuurity. The ~ollcitor of the
Securities and Exchange Commission has concluded in an opinion to the
Commission that securities issued or. guaranteed by the International
B~nk for ReconstruCt!on and Development may no% be conslderedt0 be
exempt from this registration requirement. A copy of his opinion is
attached hereto.
The Solicitor believes that the ,only posslble ground for exemptlou
of such securities is under section 3(a} (2) of t~e Securities Act which
exempts securities "issued or guaranteed ~ ~ • by any person controlled
or supervised b~ and acting as an instrumentality of the Government of
the Unlted States ~pursuant to authority g~anted bY the :Oongress of the
United States ~
e.. i/ He notes that since securities issued or
g~aaranteed by the Bank may not be sold in'this country without the consent of the United States representative on the Bank, it might be argued
that in its capacity of floating secur'ities in this country, the Bank is
a person controlled ~or supervised by add, ~ t i n g as an instrumentality of
the United ~tates within ~he m s ~ i n g of sectlon 3(a) (2).
However, the~Sollcitor concludes that :securities issued or guaranteed
by the Bank should net be considered to be exempt under that section because the United Stla.tes has only minority partlolpation in the Bank.and
accordingly the Bank~is not a person supervised by and acting as an ~Inst~nmentality of th6 United States as contemplated by the Securltles~<Aet.

i/

U.S.a. title 15, sec.

77c(a)(2).
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This conclusion is mipported by statements made by both Seaators Barkley
and~Taft in the course of-debate on the Bretton Needs Agreements Act.
These statemeuts clearly indlcate that it was understood by Congress
that securities of the Bank would be subject to registration. 2/
Although as the Solicitor suggests, it might be possible as smatter
of legal construction to reach another ccncluslon, it does not appear
that the opinion of the Solicitor can be effectively contested, parZicuiarly in view of the statements appearin~ in %he legislative history of
the Bretton Woods Agreamenfs Act. The question then arises as to the
desirability of recommending that legislutionbe enacted exempting securities of the Bank from the registration requirements of the Securities
Act.
.la r~sOlv!ng this question, it should be noted that the requiremsat
thatBank securities be registered under the Securities Act is not
mecessarily inconsistent with the fact the@ the floating of such securities
in thoUnilted States must be approved by the National Advisory 0ouncil nor
will such a registration requirement reflect on the actlon~:ef the NAC. The
functions to be performed by the two agencies in this Bi,~uatlon are distln,ct, and their determination can be complementary. 'The N A C W I l l undoubtedly base its approval or disapproval of the marketing of a security
in the U~ited States on the,merits of that secu~itywith particular
reference to its relation to the economic an'd other Interests of the Uuited
States. The Seeuri~IosAct registration requirements, on the other hand,
will msmely serve to ~ake available full information about the Bankls
Securities to the Imvesting public.
There is prBoedent for exempting securlties from registrationwhen
they must be approved by another governmental body. SectiOn 3(a)(6) of
the Securities Act ~/ exempts any security which is subject tlo the provision of section 20(a) of ~ the Interstate Oom~erce Act, 4_/ Pursuant to

2/

These remarks of Senators Barkley and Taft are quoted in full in the
Opinion of the Solicitor of the Securities and Exchange O~mission.
Section 4 of the Bretton Woods Agreements Act provides thief~ the
National Advisory Council on International Monetary and Financial
Problems shall make all decisions as. to whether securities issued or
guaranteed by t~e Bank ma,y be sold in the United States. Although
this might weaken the opinion of the ~olicitor in so far as it is
based"on an a~lysls of the Bank, it does not affect the statements
of Senators Bark~,ey and Taft on which he places great emphasis.

~/

U. S. C. title 15, sec.

77c(a)(6).

&j U.S,O, title 49,see. 20a.
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-3that section, the Interstate Commerce Commission authorizes the issuance
of a security by a railroad upon a finding that the security is for a
lawful object compatible with the public interest and necessary or appropriate for the proper performance of the railroadVs service to the public.
Thus, the functions of the Commission a n d the B~nk in their relation to
the SEO are analogous.
Despite this precedent for statutory exemption of the securities of
the Bank, it may be preferable not to request such leglslative action at
the present time. Public support of the Bank or reliance upon its securities would not be enhanced by attempts to obtain special exemptions
for securities of the Bank, Moreover, registration under the ~eourities
Act will furnish a convenien~ way to give full publicity end information
about such securities to the public. It does not appear that the information ordinarily required on a registration statement would be more than
the Bank*may be expected to obtain for its own use. The form of the
registration statement may be worked out by agreement of the SEO and the
Bank. While there is a theoretical possibility that the SE0 might insist
on more information than the Bank is prepare8 ~o supply, it should be
noted that the NAG as the coordinating Unite~ States organization in the
fleld of foreign financial and monetary transactlons would be in a position
to work out the problem with the SEC.
Accordingly, it is suggested for consideration that no attemp~ be
made at this time to secure legislation exempting the securlties of the
Bank from the registration requirements of the S~gurities Act of 1933. ~/
2.

Registration under Securities Exchange Act O f !~34

Registration is required under the Securities Exchange Act of 1934
before any security (other than an exempt securlty) may be dealt with on
a National Securities Exchange. Section 3(a)(12) of that Act exempts
securities which are "issued or guaranteed by corporations i~ which the
United States has a direct or indirect interest as shall be designated
for~ exemption by the Secretary of the Treasury as necessary or appropriate
in the public interest or for the protection of investors." 6_/

A

Document No. 16 of the Technics1 C o . i t tee of t h e N a t i 0 n e l A d v i s o r y
Council recommends t h e t no attempt be made at t h i s time to obtain
such an amendment of t~e Securities Act. This recommendation is
stated to be based in part on the opinion that the registration requirement would not impose an undue burden Upon the Bank and that
any specific problems Can ~ worked out satisfactorily by cooperation
betwee~ the SEC an.d the Bank.

6_/ u.s.O, title 15, sac. 78c(a)(12).
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Nhil~ it would appear t h a t ~ h i e authority could be construed to permit
the Secretary of theTreasury to exempt ~hesecu~ities issued or
guaranteed b~ the B Rn~, the statements made by Senators Barkley and
Taft in comnection with the Bretton~oods Agreements Act and the consld~rations which weigh against seekin@ a statutory exemption to the
Securities flct also afford reason for the Beoretary not to take such
action a~ the present time. ~/
3.

Civil Liabilities of Sellers of Bank Securities under
the Securltles.Act of !~.,33'
,,
..

Under section ll(a) o f the Securities Act of 1933 8/ liability to
the extant of the loss suffered in case aUy~ .part of the registration
statement .contains an untrue statement o f a ~aterial fact or omits to
state a materlal fact is Imposed upon,every underwriter wi~h respect to
such security. T h @ term "underwriter is defined by section 2(i1)
as "any person who h~s purchased ~ a n
issuer with a view to, or s e l l s
for an issuer in oon2e'Otlon with, the distribution of any security, or
partiClpa~es or has a d l r e ~ or indirect particlp~ion ~n any such
undertaking ~ • ~. but such term shall not include~a person ~hose in~erest is l ~ t e d
to a c~o~misslon~ from ~ an underwrlter or dealer ~ot in
excess o f the usual an d~,~customary distributor~ ~ or sellerst commission." 2/
There is some doubt whether the Bank ~dll r ~ u i r e ,Auderwrltlng services"
of this nature. It is possible that the services of private concerns will
be needed only am distributors or sellers of th~ securitles issued or
guaranteed by the B ~ .
I n that even~ ~, those dealing in these securities
probably would not be~ subject to a civil liability under section l l .
However, this questi6n can not b e resolved until the manner of sale and
distribution of the'Bank's ~ securities is finally determined.

i
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The Solicitor of the S e c u ~ t i e s and Exchange Commission indicates that '
the Sscr@ary of the Treasury has the'power to designate Bank securities as exempt under the Securities Exchange Act and states, "If the
Secretary i n t e ~ z e t s the legislative history as we do, such designation
p r e s ~ a b l y wouZd not be made." Document No. 1 6 of the Technical
COmmittee of the National Advisory Oouncll also concludes that it
would be inadvisable to employ this power of exemption in favor of
securities of the Bank.

77k [a).

~/

U.8.C. title 15, see.

~/

U.S.O. title 15, sec 77b(ii).
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Section 12 o~.~the SecUrities Act of 1933 i~poses liability upon
auy person who sells a security, by the use of any interstate trauSportation or communi.eation, "by means of a prospectus or oral communication, which includes an untrue statement of a material fact. or omits
to state a material fact necessary in order to make the Stat~Jnents, in
the light of the circumstances under which they were ~ d e , not misleading
i • ~ and who shall not sustain the burden, of proof that he did not know,
and in the exercise of reasonable care could not have known of such
untruth or omission.,"
It is difficult to see reasons for exempting dealers in the securit i e s of the Bank f r o m liability for material miss~atemauta or omissions
of which they have knowledge. However, it would seem to be undesirable
to subject a dealer in these securities to a civil liability as a result
of the use of a registration statement of the Bank which contains such
an untrue statement or omission, it would seem that thle result could
be reached under section 12 as it would be reasonable to con~!ude that a
se~ler would usually be able to sustain the burden of proof that he did
not know and in the exercise of reasonable care could not have known of
untruths or omissions i n ~he registration statement of the International
Bank for R econstruction and Development.
It is suggested that, as soon as the procedure for di'stributlon
and sale of securiti'es of the B e ~ has bee~ determined, the op~nlon of
the SEC should be. requested as to the possibility of civil liability
under section Ii o f the Securities-Act beLug imposed on persons engaged
in such distributlonand sale. Opinion should also be ,requested as to
the possibility 0f tliab~llt~y under section 12 because of the use of
a registration statem~n~ or other official document of the Bank. If,
in either case, a~possibility of civil liability exists o r i f a reasonable doubt might remain in~ the minds of prospective sellers or distributors~ it would appear to be incumbent upon the A~minis~ration to
request Lthe Congress t o clarify these provisions Of the Securities Act
of 1933:bY amendmemt~ ~'

J

i0__/ U.S,C. title 15, see 771.
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Marketln~
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g .°f Bank.
_ Securities b~. Colmeroial,
.
Bankers

Section 5136 of the Revised Statutes, as amended, applicable to
member banks of the Federal Reserve System, provides in part:
,e $ • The business of dealing in securities and stock • •
shall be l~mlted to purchasing and selling such securities
and stock without recourse, solely upon order, and for the
account of, customers, and in no case for its own account,
and the association shall not ~mderwrlte any issue of securities or stock: e ~ e. The limitations and restrictions
herein con~alned as to dealln6 in, underwriting and purchasing for its o~n account, investmen~ securities shall not
apply to obligations of the United States, or general obllgations of any State or of any political subdivision thereof,
or obligations issued under authority of the Federal Farm
Loan Act, as amended, or issued by the Federal Home Loan
B a n k s or the Home,0w~ers9 Loan Corporation, or obligations
which are insured by the Federal Housing Administrator
pursuant to section 207 of the National Houslng Act, if the
debentures to be issued in payment of such insured obligatlons are guaranteed as to principal and interest by the
United States, or o b l i g a t ~ n s of national mortgage associations: ~ * e..
It iS clear that member banks of the Federal Reserve System may not
buy and sell the securities issued or guaranteed by the B a n k e x c e p t upon
the order and for the account of their customers. I~ will be noted that
the only exception to this prohibition relates to securities issued or
guaranteed by the United States Government or the securities of a State
or political subdivision thereof.
The reasons for this prohibition appear to be: (i) the gen,eral
advantage to the finsnslal s t r u c ~
to be gained by a complete
separation of commercial and investment bank activities; (2) pro~ection to depositors and other creditors b y preventing a bank from
assuming the risks of security market operations; (3) assurance that
a bank may not market securities in Which it or its officers have an
interest.
The securities exempted by the statute are those in which the dan~er
of loss is reduced to a minimum and which the bank and its officers would
not have a personal i n t e r e ~ in marketing. Securities issued or guaranteed

II/

U.S.C. title 12, sec. 24.
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by'the Bank offer substanti~]ly the same protective features and accordingly it would be reasonable to request an aLwendment which would permit
commercial bankers to deal in such securities.
On the oth~r hand, the view has been expressed that such amendment
of section 5136 of the Revised Statutes might be a step which would lead
to further exceptions and tend to break down the dividing line between
commercial and investment banking.
Because of this balance of interests, it is suggested for consideration tha~ no effort be made at this tim2 to obtain an amendment to section 5136./ However, in connection v~th the study of the means of sale
smd ~ s t r i b u t i o n of securi%~@s of the Bank, consideration should be given
to whether other means of sale and distribution will be Completely
adequate and as to the volume of Securities which ~ould be handled by
commerolal bankers if they were permitted to market them. At that •time,
if it appears that the services of commercial bankers may be needed, and
if a substantial amount of securities will be marketed by them, legislation could be requested exempting securities of the Bank from the prohibition of section 5136 of the Revised Statutes.

Con cluslon
It does not appear that the Oouncil needs to take any action looking
toward amendment of federal laws affecting the marketing of securities of
the International Bank for Reconstruction and Development at the present
time. The conslderationsleading to this conclusion may be summarized as
follows:
(I) It appears that theregistration requirements under the Securities
Act and the Securities Ex~h~uge Act may be worked out by agreement of the
Council and the Commission, that they will not be unduly burdensome and will
have the offsetting adyantage of making information abou~ securities of the
Bank available to the public.
(2) A final determination on civil liabili-ties of distributors of
the securities of the BRnk may not be made until the procedure and manner
of such distribution has been formulated. At that time the view of the
Securities and Exchange Oommission may be requested and legislation
recommended if a possibility of civil liability exists.
(3) Legislation permitting commercial bankers to deal in securities
of the Bank need not be requested until the actual necessity for the
services of commercial bankers in marketing securities has been detennined.

(Signed)

J. J. OtConnell,

~r:

Minutes of Meeting 14 of the National Advisory Council, Feb. 27,
1946, p. 5.

