MEHRCRANDTH

Cotober 5; 10L8

To: Milton P. Kroll, Assistant General Counsel

From: Arden L. Andreaen

Subject: 4 majorlty of a quorum may tind the Commission.

I understend that Mr. Lobell has Inguired regarding
the number of Commlssicners which are necessary Lo make
decisions for the Commission.

The Commission has ruled formelly that s majority of

a quorum has power bto act for the Commission, even though
thode favoring the gctlon constltute less than a majority

of the Commiaslon; see Internatlonzl Paper sand Power Comoany,
2 SEC 792, 793 (1937). This deecisicon on the guorum guestion
was preached notwlthstanding the fact that the Commission's
declslon on the merlts might have been different had all the
Interested Commissioners been nresent.

International Paper and Power Company had filed an
application under Section 3 of the 1535 ket for a complete
exemptlon, and, by virtue of the pendency of thisz applica-

ion, was enjoyling & temvorary exzemption. While thi= matter
wag still pending, the company proposed a plan of reorganiza-
tion Involving wvarlous steps which would have been sublect
tc the tet, excent for its temporary exezption. It requested
the Commlssion to enter an order which wuld provide an exemp-
tion for the transactions Involved In the zeorganlzation,
tire exemption feor the recrganlzation to bhe effective not-
withstandIng the outcome of the pending application for an
erenvtlon of the compeny from ihe cntire stastute. Pour Com-
riasicnera had prezided st the teklnzg of evidence and at oral
arzrment on varlcus matters relating to tke coupany, but the
application for the exemption of the proposed reosrganlzation
wizd approved by the vobte of only two Commissicners [Landis
and Kathewa!, with Commissioner Doucles dlssenting and Com-
migsioner Healy bzing absent and tallng no vart in this




partlcular deciston (2 88C 530). Thereafter 2 stock-
holder of the coempany, John Lawleoas, Jr., aoplie¢g for a
renearing end anpealad. Two or three months later, when
tne Commisslion decided the avrlication for reiearing,
Commissloner Hzaly had returned and Commiszioner Landis
ved no longer with the Commisslen. The appliceticn For
rehigaring was denled by a unanicons vote of the three
Commissloners then participating, for the peason that

the company's veorganizetion had elready been esrried
through and the public was trading In the new securiiles.
dorsover, the Commlission expreasly upheld the validity of
the earlier action taken on the two-to-one wote in Com-
misaioner Zealyts ahaence, notwithstanding an exopess
Statement that if the earlier order were up for Inltiagl
declsion by the three Commissicners then participating
it would Tail of passage by two wvotes to cne, 2 SFC 792,
793 .

The Copmlssion's ruling on this polnt was bhased op
Section 210 of the Securities Exchange sct, winich providea
for the tranafer of fonctions from the Federsl Trade {om-~
mission to the SEC upon the expiration of 60 days after
tee date on which a "majority" of the members of the SEG
had quallfied and teken offlee, and on analogy to various
cases eclted in the oplnlon.

In the briefs on appeal, the petitioner clted no
case which rejected the rajority-of-a-guorum rule. The
Corission cited and discussed the c ases on which 4t hag
relied in its opinion (dealing with legislative bodies
and the United States Taprifr Commisszlon) and certsin
additlional ceaaes, perticularly cases In which the nitecg
States Suoreme Court hagd decided cases by a four-to-three
vobte wich two Jjustlees not participvating; (see the briegfs
1n our Litigation File U-5% for the cases and further
ciseussicnl., In disposing of the gppesal, the Court
reveraed the Comnission's azction on other groncds ang
found 1% unnecsssary to consider whether the two-to-gne
vols was valid under the circumstaneces, Lawiess v. Securi-
tiss and Exchange Commission, 10% ¥. 23 TI, 573 (¢ T . 1,

I9337.
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Wy th cntcrscate Sooiores wo_tizsiom under Szcbien 3f(1)
at’ the Intersutsite Jovmaerca ac Thne CQogmwissicn oovsizced
ni' eleven rewbars, two o woon aid Acy “*T+1Ci§3t5 in tas
mabitar, Four of Lha ping Tzriicivobing esusrd Aarotd
to the recorbts, a Fif4h zarber concurrsd in the resvly,

sns ines other four dissented. Thc Uourt concluded tiab
vrie coneurring merber amrsed to cerozin uliimate Dindings,
w42 weras the only fhinze esserntlilel in this easg Lo the

validity of the report and £ subsezusnt order Bsssd ujpeon
it. UWith reference to gur 2ronl =y the Ceort coneluded
that concurrence by five of the nine particiseting meshers
wes sufficlent %o coensEilcute t;c rezocts in guesbion
"peports by bthe Comslssicn' within the rmeanins of the
st:btute, Jaction 17 of the Intersiate Coumigrece ~ck
refers Lo the gquorum »rohlen and was tne oasis of th
deoiston; the Court stuted thiod dccticn lT “mekes it
clear that 'a majority ci the cemrisal =l ecpornissisute
z qucrum For the trensaction of ““51?955’ with power and
auticrity by a wmajority tiereof ito oxercise all the jurds-
.letizn and nowers conferrsd br law unon the Coome jen.®
Wrnile our stabuabe do not eorntclin such an zAUTEsEs D
tre same srinciples sy well s implied fron Ssotl
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