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Securi~ie a d Exchan e CommOn v. Central-Illinois Securities Cor 

These petitions present the question of the fairness of a 

feature of a plan filed in simplification proceedings under § ll (e) 

of the Public Utilities Holding Company Act by Engineers P~u~b~i~c 

Service Co. The aspect of the plan in issue is the 

the claims of Engineers' preferred stockholders ~ ~  

as a oreliminary to distributing its remainin6 ass.et~t~9, c°mm°n 

stockholders and dissolving. The issue is whether the SEC cor~ 

rectl~lled the ,,fair and e quitable'!~st~andard 0~-~i!' (e) to 

the division of the assets of the comPanY between preferred and 

commong stockholders. 

Engineers had outstanding three series of cumula~tive prefel 

stock of equal rank: $5, $5.50, and $6. Each had an ~ 

li uidation preference of ~I0~0. The $5 series had a voluntary 

call rice of $105; the other two series ha@ a c~ .~ liquidation or caAA~~ ........................ .................... 

price of ~Ii0 Man a~e ...... ~ ........................................... providing for the .~ . ~ nt ormulated a ~lan 

at the involuntary liqui- a~ent of all preferred stockho_~ld~er~s 

dation price p~!us accrued dividends. To insure adequate presen- 
o 

tation of the preferred stockholders' viewpoint management desi~ 

nated a preferred stockholder to employxx counsel partly at the "~ 

company expense(Streeter, No. 227). A group of institutional i:' o 
holding preferred stock S 

vestors/also appeared before the SEC (Home Ins. Co., No. 243). 

~ st~ock~ olde The representatives of the r~s contende ~ tha 

they should receive the call ~rice of their shares. E~xp~e-r~wi'~•~ ~ e~ 

nesses testified that the ,, r~sent va~e or investment worth of 

these three series of stock, on a ~oing concern ba~si~ ~ I~p~ 

from the Aot, under the prevailing yields applied to comparable 

m ,, ~ . ~ , ~  ~- ,,i' I 
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securities," ~ higher than their call prices. 

The SEC ~ f0u the ,- ............. ~ ~ ~ ...... ndithat ~o~ed liquidation was csused by the 

act "and is in that sense involuntary." But it ~eld that th~x 

involuntary nature of the liquidation did not require the preferred 

stockholders to accept the charter involuntary llquidatlon price 

for their shares; it relied for this view upon Otis & Co. v. SEC, 

323 U.S. 62%, which h~eld, ln a simplification proceeding where both 

preferred and common stockholders were to receive securities Inx a 

lower level company, that the SEC might evaluate the rights of 

stockholders "on the basis of a going business and not as though 

liquidation were taking place." More speciflcally~ it held that 

preferred stockholders were entitled only to a price~!~S~S ~than~" 

involuntar~ liquidation ~rlce of their shares; the SEC's basls 

reaching this result, assumed future earning which would place " 

common in a position to receive dividends in 15 years if the cc 

pany were to continue operations, was approved. ~ ,  rely~, .~ 

on the Otis case to find that neither the ~nvoluntary llquidat~ : ------ 

price nor the call price was controlling, oroceeded~~er~n~ "~ 

whether the plan gave each security holder "from that which is 
~ m m ~ . 2 ~ , - _  ?~',~ ~ _ , ~ ~m~J -,~ ~ ~= . . . . .  @~ 

able for the satisfaction of his claim, the e q u i ~ l e ~  ~ 

of the rights surrendered." It found that the investment valu~ 

of the preferred was at least equal to the call price but treal ,;~ 

the call price as the ceiling. The call price was then held t( 

be the equitable equivalent of the rights surrendered. The ~. ~. 

was disapproved, ~t Engineers amended the plan to comply with ~ 
L .  

S~,C's r u l i n ¢ .  The S~,C approved  the  p l a n .  

~ strict court revised the plan b ~  t~r~ce f~ 

the preferred stock at the in__voluntary' liquidation price. Whi: 

it thought that the charter involuntary liquidation price was not 



dlsposltlve, it dlsapproved of 2ayment in excess of that~rice on 

gr~ounds of "colloquial equity." It considered all the factors in- 

volved, including issue price, market h%story, losses due to dl- 

vestments in compliance with § ii (b) of the Act, earnings re- 

talned in the system, etc.~d conclude d that falrness and~eqult ~ 

did not requlre payment of a premium to preferred stockholders. 

These "collo ulal equity'~factors and the (possibility ~ of futmre 

decline %~n the value of the stock offset the valuation of the 

stock as an interest in a going concern, a valuation which the 

court accepted as correct. The court entered anjorde~ ap~rovln~ 

the plan except as it provided for payments in the amount deeme 

appropriate to the preferred stockholders. 

The C ggs with A.L. Stephens and Maris) vacated the 

decree and~~ded with directions tofe nter an order ;disapprov 

t h e  p l a n  as n o t  b e i n g  f a i r  and e q u i t a b l e  and to  ~ e t u r n  t h e  reco:  ~ 
i q  

to the SEe ~ in order that the agency might r~eed in.the man; 1~ 
d~slg .......... .~*- three .. 
nated in the opinion The court decided~/~ points: (i) ' m 

~istr_ict~cw~} gould reject but could not amend the plan. By S1 

stitutlng ~ts valuation of the preferred stockholders t rights N 
@ 

for that of the $EC it amended the plan. (2) In re.viewln$ the 

method of valuation employed by the SEC the dis~trlct court was ~ .~ 

r~ect, the rule of~C V'" Chenery or ~32 U.S. 19~, 2072 

that in reviewing the action of the SEC at the instance of a 

person agrleved under § 2~ (a) of the Act the court cannot dis~ 

turb the action of the £EC if it "is based upon substantial evl. 

dence  and i s  c o n s i s t e n t  w i t h  t h e  a u t h o r i t y  g r a n t e d  by C o n g r e s s , '  ~ 

is ~g~}i"iEab2~ to review of a plan under § Ii (e). (3) The 

valuation methods employed by the SEC were wrong.(a~he agency 
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~ould_....~ ~,~.,.~have . ascertained., the future . earning power., of the system and. 

apportioned that earning power between the preferred and common ac= 

cording to their respective claims to income~ (b) The SEC should 

h a~Y.e made"  a finding .... a s .~t° the value of the .. common. . ~..st°ck° (c.! Since 

the SEC valued the preferred stock as if the Act had not been 

passed~ it sho._uld have valued the common stock in the same manner~ 

by determin~ng~ inter alia, the amount of loss suffered by Engin-= 

eers by reason of the divestituPe required by the A~t and allo~ 

catlng these losses between preferred and common stock. The 

court implicitely approved the ~ "colloquial equity" factors enun£ 

ciated by the district court as worthy of consideration by the 

SECo . 

(i) is a petition by the management of Engineers o = 

O seeking to have reinstated the decree entered by the district 

court which limited the payment to preferred stockholders at 

the i n~olun~ary liquidation price. Petitioner contends that .~ 

the court was correct, and indeed followed the practice recomme 
P e t i t i o n  ~._ 

by the SEC, in approving the plan as modified by it~ order.~ /~ 
given contingent approval to 

c o n t e n d s  t h a t  t h e  SEC h a d / ~ , ~ p ~ ' ~ t  t h e  p r o v i s i o n  a p p r o v e d  b y  t h e  . :~ 

court as an alternative and had found it fair and equitable sub ~ 
O 

O Ject to the revie~ by the district court° It is difficult to . 

perceive how the SEC could have thought ~ both plans fair and O 

@ 

equitable o 

(2) 226~27, 243?:, ~re petitions by the SEC ~@nd. the 
@ 

r e p r e s e n t a t i v e s  o f  t h e  ~ re fe r r ed_ :  _ s t o c k h o l d e r s ,  ~ll.~. o f~ thom!~rge , .  ~N 

that the~ lan approved by the SEC wwas fair and equitable. The ~ [ 

CCA is critlcised for=adoptingadifferent rule, a~s-~oscope°f 

r e v i e w  f o r _ a n  l l  ( e )  c o u r ~  f r o m  t h e  r u l e  a p p l i c a b l e  t o  a CCA re .  

viewing the SECts action under § 24 (a). Section 2~ (a) pro= 
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vides that "The findings of the Commission as to the facts, if 

supported by substantial evldence; shall be conclusive." Section 

II (e) contains~ no similar. Pr0vision. but requires the court to ap~. 

prove the plan If~t~}flnds it fair and .equltable° The SEC ur~e~ ' 

the  anomal.y of  v a r y i n g  s copes  o f  r e v i e w  i n  a l t e r n a t i v e  methods of  

securing Ju~dlc&al review of a plan, ==~and~er;__~=~ that the decision 

c ~ l i c ~  w i t h  Laht i  v .  New E n g l ~ d  Po~e.r~Ass'n~ 160 F .2d  845~ 858~ 

and M a s s a c h u s e t t s  Mutua 1 L i f e  InSo Co. ~4~:_~EC, 151 F.  2d ~.2/+, %30. 
~ 2  " - .  f " " 

However, these two decislons ar_e_no~clear~_on.~th!s~~. They 

seem to accept the finding as much because it is the district co~rt~ 

as because  i t  iS  the  Commission~so A c l e a r  c o n f l i c t  on such  a 

matter is virtually Imposslble; of course, because the court ma~ 

phrase its agreement with the agency findings in terms of scope 

of review. At any rate the question of scope of reylew ~.nder § 

ll (e) seems important enough to be of concern to this Court. 

(3) The SEC,s approach to valuation was an attempt ho_~app~ 

both  the  d o c t r i n e  of  s t r i c t  p r i o r i t y  and the  p r i n c i p l e  o f  the  0~ 
case° The "rights of stockholders .9~ ..... ~ which i~ 

ordered by t h e C o m m i s s i o n  to  d i s t r i b u t e  i t s  a s s e t s  among i t s  s t c  

holders may be evaluated on the basis of a going business and nc 

as though a liquidation were taking place." 323 U.S. at 633. 

There are ~ignlflcant difference~ ~between~ ~ ~ __Otls ~and the ........ instant c 

In Oti____~s preferred and common were to be exchanged for participat 

in a lower echelono company, while here the preferred~m to be 

paid in cash and only the common will receive participations in 

another company. 
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In Otis the going concern value of the preferr 

computed with reference to the interest ~ common was entitled 

retain because of expectation of future earnings~hlch would even 
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tually reach the point where there would be something left for com° 

mo~ was lower than the ~ involuntary liquidation price; in the 

instant case the going concern value exceeds the call price. 

In Oti___~s the chief factor in evaluation was assumed future earr 

ings of the system; these assumed earning~were a~portioned be= 

t w e e n  p r e f e r r e d  and common. The SEC s a y s  t h a t  i t  i s  u n n e c e s s . a r y ,  

to~m go thr°ughthis process in the present case, for the 2referred 

w i l l  be p a i d  o f f  I n  c a s h ;  a l l  t h a t  i s  n e c e s s a r y  i s  t o  g i v e  t h e  

preferred stockholder the "current value of his stock." This an- 

swer begs the question. I should have though it a better answc- 

to say that in arriving at going concern or investment value, J 

was necessary to consider assumed fu~re earnings ~-~-~n~ 

with the dividend rate of the stock; that the figure arrived at 
necessarily 

was a conclusion/based ~ in part on assumed future earnings. 

~The extent to which notions of"colloquial equities" should modi 

the rule of strict priorities in simplification proceedings did 

not receive the attention of the Court in Oti___~s. The situation 

this case raises the question. I think this Court should ~ : 

d e t e r m i n e  t h e  c o r r e c t  me thod1  o f  v a l u a t i o n  i n  ~he c i r c u m s t a n c e s  N 

pwt 

this case. 

I would grant cert. 
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