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securities” was higher than their call prices.

_by the

The SEE fopnd ythat the pro posed liquidation was caused

act "and 1s in that ;qn;e_;nyqlunta:y. But it held that thix

involuntary nature of the liquidation did pqttrgguire_the.prefe:rei

stockholders to accept the gharter Involuntary liquidation price

for their shares; 1t relled for this view upon Otis & Co. v. SEC,

922 U.8. 624, which held,in a simplification proceeding where beth

preferred and common
lower level company, that the §E@}y@ght_e?alga;e the rights of

stockholders “on the basis of 2 going business and ngp as though

taking place.™ More specificallg it held that

liquidation were
preferred stockholders were entiy}fﬁlgqu Eghﬁ_pgiceji;;; than)-

S5EC1s basls

Anvoluntery liquidation price of their sheres; the

reaching this result, assumed future earning which would place -

common in a pesition to recelve dividends in 15 years if the cc

pany were to continue operations, was approved, The SEC, relyl

the Otis case to find that nelther the involuntary liquidati
price nor the call price was controlling, proceeded to dkermine

whether the plan_gavg_each securlty holder "from that which 1is

[ D

able for the satlsfaction of his claim, the equitable egquivaler
It found that the 1nvestment_vq1ug
— ANVESLE L

of the rights surrenﬂered.“

of the preferred was &t least equal to the call 1 _price hut trea1~

the call price as the ceiling. The call price was then held I

be the equitable equivalent of the rights surrendered. Ihe pii

was disapproved, but Engéneers amended the plen to comply with -

SEC's ruling. The BEC approved the plan,

The{district court revised the plan bty fixing the price I
the preferred stock st the 1nvq;ﬂg§arg,1iquidatinn price. Whi

1t thought that the charter involuntary ligquidation price

stockholders were to recelve securities 1nuE &8
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was not
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dispositive, it q&Eapprovgg of payment 1in excess of that price on
It cnnsidered &11 the factors in-

W i .

EEPqnﬁs of “gp;loquial equity.”
volved, including issue price, market history, losses due to di-

vestments in compliance with § 11 (b} of the &ct, earnings re-

tained in the system, etc.,and_concluded that fairness and equity

-------

These “collnggig}rqquityﬂhfantpra'and the.ppasibility_uf_future,
decline In the value of the stock offset the valuation of the
stocklgglan interest 1n a golng concern, & valuation which the

e

+ 1 ’
court accepted as correct. The court entered an jordexr approvine

the plan.gxcgpt as it provided for paymenits 1n the amount deeme
gpproprlate to the preferred stockholders.

The"'a]ﬁ. .j\(Biggs with 4#.L. Stephens and Maris) vaceted the
decree #ndé’emﬁﬁded with directions tosenter an order disapprov
the plan as not being fair and equitable and to teturn the reco
to the EED t in order thi; the agency might_g__geed in the man

B Xhree
designeted in the opinion, 'The court declded/tom pnints' (1)

district coyrt could relect but could not amend the plen,
stituting ifts valuation of the prefereed stockholders! rights

By o

for that of the SEC it amended the plan, (2) In reviewing the

method of waluation employed by the SEC the distriet court was ¢
rect, §incd the rule of(SEC_v. Chenery Corp., 232 U.8. 194, 207,

that in reviewing the action of the S8EC at the instance of a

turb the actlon of the SEC if it "is based upon substantial evi-

dence and 1s consistent with the authority granted by Congress,!

1s dt applicablq to review of a plan under 5 11 (o), (3) The

At im s

valuation methods Emplmyed by the SEC were wrong. &ﬂThe agency

A -
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- Eﬁ?u}@_pave ascertajined the future earning power of the aystem and
p gg;ort;ogeﬁ that earning power hetween the preferred and common ac--
iﬁ cording to their respective claims to income. EE) The SEE‘gnﬁuld
haye made a finding as to the value of the common stock. EF} Since
the SEC valued the preferred stock as if the Act had not been
passed; 11t should have valued the common stock in the same manner,
by determingneg, inter alis, the amount of loss suffered by Engin--
egers by reason of the divestituke recuired by the A€t and alloe-
ceting these losses between preferred and common stock. The
court‘impliciﬁely approved the £ "ecollogulsl equity" facters emun-
cisted by the distriet court as worthy of consideratlon by the
.BEC .,
(1) {ﬂq:_zééfis a petition by the management of Engéneers
.seekinglto have reinstated the decree entered by the district
. court which iimited the payment ct'D. preferred stockholders at
the in?nlunaary liguidation price. FPetitioner contends that
the court was correct, and indeed followed the prﬁctice recomms

Petition
by the SEC, in approving the plan as modified by 1ts ordeér. /¥x
given contingent approval to
contends that the SEC had/mdmpie® the provision epproved by thz
court as an alternative and had found it feir and equitable su>d
ject to the reviewm by the district court. It is difficult to

perceive how the SEC could have thought ke both plans fair and

equltable.

sL-

(2) Mos. 226, 227, 243, are petitions by the SEC and the

representatives of the preferred stockholders, gll of Whom yrge
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that the plan approved by the SEC was fair end equitable. The

CCA is criticised for adopting & different rule, 8s to scope of

.' review for an 11 (e) court, from the rule applicable to a CCA rs.

viewing the SEC*s action under § 24 (a). GSection 24 (a) pro-
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vides that "The findings of the Commission asz to the facts, if

supported by substantial evidence, shall be conclusive." Section

11 (e) contains no similar provision hut requires the court to ap-

prove the plan if(it]finds it fair and eguitable., The SEC urges
the_anomaly of varying scopes of review in aliernative methods of
securing Jui@ﬁic&al review of a plan, EEElEééEﬁ%ﬁ that the declsicn
conflicty with Lahtl v. New England Power Ass'n, 160 F.2d 845, 858,
-fnd yassachusetts Mutual Life Ins. Co. ¥, SEC, 151 F. 248 424, 430.
However, these_two decislcns are not clear on. this point. They
seenm to gccept the finding as guch because it 1s the distriet court!
as because 1t 1% the Commission's. A clear conflict on such a
matter is virtuslly impossible, of course, bescause the court may
phrase its agreement with the agency findings in terms of scope
of review, At any rate the question of scope of review under §
P {e) seems important enough to be of concern to this Court.

(3) The SEC's approsch to valu#tinp wag an attempt to app:
both the doctrine of strict priority and the prineiple of the @t
:EE%F; The "rights of stockholders gf a _solven%-company which 1
ordered by the Commisslon to distribute 1ts assets among its ste
holders may be evaluated on the basis'of & golng business and nc
as though a liquidatian were taking place,™ 323 U.S5. &t 633,
There_are;aignific&nt differences between Dtls and the instent ¢
In Otis Eszgzrgd and common were to be exchanged for participat

el S

in 2 lower echelnn@ company, while here the preferredn IHI to be

pa;d in cash and only the common will receive participations in
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another company. In 0tls the going concern value of the preferr

computed with reference to the interest &ir cogmon was entitled

retain because of expectatlon of future earnings@hich would éven




.

ﬁThﬂ extent to which netions of"colloquial equities™ should modi
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tuelly reach the point where there would be something left for com-
mor}, was lower than the za¥¥ involuntary liguidation price; in the

instant case the going concern value exceeds the call price,

In O0tls the chief factor in evaluatlon was assumed future earr

ings of the system; these assuneglfgrnin;ique apportioned be-.
EEEPQ,PrEf?r?Ed and common., The‘Egg says that it is unnecessary
to m go through this process in the present case, for the preferred
3111 be paid off in cash; all that 1= necessary 1s to glve the
preférred stockholder the Teourrent value of his stoek,V This an-
swer begs thg questlon. 1 should have though it a better answe-
to say that 1n arriving at golng concern or investment value, 1
b ' tog ethor et
wag necessary to consider assumed fubdre earnings fwresanmpefdrey
with the dividend rate of the stock; that the figure arrived at

necessarily
was & conclusion/based Ex in part on assumed future earnings.

the rule of strict prioritles in simplification preoceedings did
not recelve the attention of the Courtf in Q0fis. The situation
this case raises the question. I think this Court should mEixxE
determine the correct methodm of valuation in ghe circumstances

this case,

I would grant cert.

tLAA
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